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COMPENSATION  CASES 

ANNOTATED 

VOL.  XIX. 


KINZELL  ▼.  OmOAOOi  HILWAUKEE  ft  ST.  PAUL  BT.  00. 

[Supreme  Court  of  the  United  States,  May  19,  1919.] 

250  U.  8.  130,  63  L.  Ed.  893,  39  Sup.  a.  412,  rev'g  31  Idaho  365,  171  Pac.  1136. 

1.     Federal  Employers'    Liability  Act — ^Intarstate   commerce— Wlien  employee 
engaged  in— Onide  for  determining. 
What  is  at  least  a  guide  to  a  determination  of  the  question  whether  an 
interstate  railroad  employee,  engaged  in  work  on  the  cailroad  right  of  way,  was 


CASE  NOTE. 

Bmployees  witliin  Federal  Employers' 
Inability  Act. 

J.  Trainmen,  3-21. 

A.  Conductors,  3-4. 

1.  Work     train     distributing 

ties,  8-4. 

2.  Switch    erew    making    up 

train,  4. 

B.  Engineers,  4-6. 

1.  Helper     engine     returning 

Ught,  4-5. 

2.  Riding    home     on    engine 

after   work,   6-6. 

3.  Switching     cars     to     coal 

pocket,   6. 

C.  Firemen,  7-9. 

1.  In  general,  7. 

2.  Bepairing  tank  spout,  7-8. 

3.  Putting  engine  on  storage 

track,  8. 

4.  Walking  home  after  work, 

8-9. 

D.  Brakemen,  914. 

1.  In  general,  9-11. 

19  N.  C.  C.  A.— 1 


2.  Alighting  to  signal  train,  11 

3.  Spotting  cars,  11-12. 

4.  Train  hauling  empties,  12. 

5.  Biding   home   after   work, 

12-13. 

6.  Taking  up  intrastate  car, 

13. 

7.  Train  hauling  ballast  car, 

13-14. 
E.  Switchmen,  14-19. 

1.  Shifting  cars  in  yards,  14- 

16. 

a.  Empties,  14. 

b.  Loaded,     to     aid     con- 

signee, 14-15. 

c.  Beloaded     with      inter- 

state goods,  15. 

d.  Empty,   to  scale   track, 

15-16, 

2.  Making  up  interstate 

train,  16. 

3.  Breaking      up      interstate 

train,  16-17. 

4.  On     way     to     get     work 

clothes,  17-18. 

5.  On   way   to   take  up  new 

work,  18-19. 
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engaged  in  interstate  commerce,  within  the  meaning  of  the  Federal  Employers' 
Liability  Act,  may  be  found  in  the  questions:  Was  the  work  being  done  inde- 
pendently of  the  interstate  commerce  in  which  the  railroad  company  was  en- 
gaged or  was  it  so  closely  connected  therewith  as  to  be  a  part  of  it,  and  was 
its  performance  a  matter  of  indifiference  as  far  as  such  commerce  was  concerned, 
or  was  it  in  the  nature  of  a  duty  resting  upon  the  carrier  f 


F.  Operator    of    yards    speeder, 

19-20. 

G.  Operator  of  electric  car,  20-21. 

1.  Conductor,  20. 

2.  Motorman,  20-21. 

n.  Boundhouse  employees,  21-26. 

A.  Working  with   engine,  21-26. 

1.  Overhauling    for    run,    21- 

22. 

2.  Making  tool  box,  22. 

3.  Washing  boiler,  23. 

4.  Jacking    up    dead    engine, 

23-24. 

5.  Running  to  ash  pits,  24-25. 

6.  Engine  sander,  25-26. 

B.  Foreman      taking      men      to 

work,  26. 

m.  Yard  employees,  26-31. 

A.  Car  inspector,  26-27. 

B.  Car  repairers,  27-30. 

1.  Passenger    car    in    mixed 

service,  27. 

2.  Freight    car    after    inter- 

state run,  27. 

3.  Light  repairs,  cars  of  both 

classes,  27-29. 

4.  Going  to  repair  superior's 

house,  29-30. 

C.  Car  cleaners,  30-31. 

1.  Filling    passenger    car 

water  tank,  30. 

2.  Cleaning     empty     foreign 

box  car,  30. 

3.  Filling    storage    ice    box, 

30-31. 

IV.  Bridge   and  building  employees, 
31-38. 
A.  Bridge  gang,  31-34. 

1.  Foreman  with  pile-driving 

car,  31. 
2   Foreman    going    home    on 
speeder,  31-33. 


3.  Cook    in    charge    of   camp 

cars,  33-34. 

4.  Member    of    crew    unload- 

ing tile,  34. 

B.  Painter    going    for    supplies, 

34-36. 

C.  Plumber    making    repairs    on 

depot,  35. 

D.  Carpenters,  35-36. 

1.  Repairing  coal  pockets,  35. 

2.  Building    forms    for    con- 

crete walls,  36. 

E.  Tunnel  workers,  36-37. 

F.  Other  laborers,  37-38. 

1.  Excavating    for    new 

bridge,  37. 

2.  Building  warehouse,  37-38. 

V.  Track  laborers,  38-50. 

A.  Unloading  discarded  ties,  38- 

39. 

B.  Unloading  new  ties,  39. 

C.  Stacking    new    ties    pending 

use,  39-40. 

D.  Removing    old    and    setting 

new  ties,  40. 

E.  Loading  rails,  40-44. 

1.  Intended    use    not    shown, 

40-41. 

2.  To  place  in  storage,  41-43. 

3.  To  use  in  repairing  track, 

43-44. 

F.  Unloading  new  rails,  44. 

G.  Shoveling   snow    from    track, 

44-45. 
H.  Foreman    shot    by    employee, 

45. 
L    Going    to    or    from    place    of 
work,  45-50. 
1.  On    hand    car    or   speeder, 
45-47. 

a.  Private  spur  track,  45- 

46. 

b.  Main    interstate    track, 

46-47. 
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2.    Federal  EmployerB'  Liability  Act — ^Interstate  commerce— What  work  constl- 
tates  employment  in. 

The  doing  of  work  by  an  interstate  railroad  employee  which  has  for  its 
Immediate  purpose  the  furthering  of  the  conduet  of  interstate  commerce  consti- 
tutes an  employment  in  such  commerce  within  the  meaning  of  the  Federal  Em- 
ployers' Liability  Act. 


2.  Attempting  to  board  mov- 

ing train,  47. 

3.  On  foot,  48-50. 

a.  Timekeeper,  48-49. 

b.  Section  hand,  49-50. 

VI.  Shopmen,  50-54. 

A.  Bepairing     motor,     use     not 

shown,  50-51. 

B.  Unloading   lumber   for   grain 

doors,  51. 

C.  Moving    car    of    lumber    for 

shop  use,  51-52. 

D.  Using  machinery,  engine  re- 

pair job,  52-53. 

1.  Emery  wheel,  52-53. 

2.  Bolt   threader,  53. 

E.  Qoing   to   undetermined   new 

work,  53-54. 

Vn.  Electrical  workers,  54-58. 

A.  Wiping   insulators   at   power 

plant,  54-55. 

B.  Firing      boilers      at      power 

plant,  55-56. 
G.  Gleaning  rail  ends  for  bond- 
ing, 56. 

D.  Lineman  on  way  to  place  of 

work,  56-57. 

E.  Signal  maintainor  on  return 

trip,  58. 

Vm.  Goal  chute  employees,  68-60. 

A.  Goaling  interstate  engine,  58- 

59. 

B.  Unloading  coal  at  chute,  59- 

60. 

IX.  Water  tank  employees,  60-61. 

A.  Attending  pump,  60. 

B.  Repairing  pump,  60-61. 

G.  Measuring  water  in  tank,  61. 

X.  Watchmen,  61-65. 

A.  Grossings,  61-63. 

B.  Shops,  63-64. 


G.  Tools      and      materials      for 
building,  64. 

D.  Goods     awaiting     consignee, 

64-65. 

E.  Switch  engine,  65. 

XI.  Boat  employees,  65-66. 

A.  Tug  captain,  65-66. 

B.  Towboat  cook,  66. 

Xn.  Miscellaneous,  67-68. 

A.  Baggage  handler,  67. 

B.  Agent  lighting  fire  in  depot, 

68. 
G.  Janitor  in  shops,  68. 

Orosa-references.  What  employees 
are  within  Federal  Employers'  Liabil- 
ity Act,  see  14  N.  G.  G.  A.  957-1011, 
10  N.  G.  G.  A.  153-184,  6  N.  G.  G.  A. 
182-208,  3  N.  G.  G.  A.  779-787;  appli- 
cation of  Federal  Employers'  Liabil- 
ity Act  to  employees  engaged  in  con- 
struction work,  see  8  N.  G.  G.  A.  981- 
985;  application  of  Federal  Employ- 
ers* Liability  Act  to  switching  op- 
erations, see  9  N.  G.  G.  A.  1-23;  rail- 
road employees  hauling  empty  cars  as 
within  Federal  Employers'  Liability 
Act,  see  9  N.  G.  G.  A.  109118. 

L    Trainmen. 
A.    Conductors. 

1.     Work  train  distributing  ties. 

Plaintiff  was  employed  by  the  de- 
fendant as  conductor  on  a  work 
train  being  used  in  distributing  ties 
at  various  points  along  the  line  be- 
tween stations  within  the  state.  The 
defendant's  railroad,  however,  ex- 
tended into  another  state  and  did  an 
interstate  business.  At  night  after  a 
day's  work  the  plaintiff  was  re- 
turning to  a  certain  point  on  the 
work  train,  with  the  train  crew  and 
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3.    Federal  Employers'  LiablUty  Act — ^Interstate  oommerce— Wlien  employee  en- 
gaged In — Keeping  interstate  track  free  from  earth  and  stones  falling  on 
it  as  result  of  filling  work. 
Where  an  interstate  railway  company  was  engaged  in  filling  a  trestlework 
bridge  which  spanned  a  dry  gulch  and  which  was,  during  the  progress  of  the 
work^  used  for  interstate  trains,  and  the  fill  had  reached  the  level  of  the  tops 


several  section  men  who  had  as- 
sisted in  unloading  ties.  A  stop  was 
made  on  account  of  some  defect  in 
the  engine,  and  the  caboose  of  the 
work  train  was  run  into  by  a  regu- 
lar freight  train.  In  the  collision 
the  plaintiff  was  injured.  He  brought 
an  action  under  the  Federal  Employ- 
ers' Liability  Act,  and  at  the  trial 
recovered  judgment.  On  appeal  the 
judgment  was  affirmed,  the  court 
holding  in  part  that  upon  the  facts 
shown  the  plaintiff,  when  injured, 
clearly  was  engaged  in  work  so 
closely  related  to  interstate  com- 
merce as  to  be  a  part  thereof,  so 
that  the  cause  was  determinable  un- 
der the  federal  act.  Ely  v.  Chicago 
Great  Western  R.  Co.,  —  Iowa  — , 
166  N.  W.  739  (1918). 

2.     Switch   crew  making  np  train. 

A  yard  conductor  in  the  employ  of 
the  defendant  railroad  company  had 
entire  charge  of  the  switch  engine 
and  crew  in  a  particular  yard,  and 
was  directing  the  movement  of  the 
crew  in  making  up,  during  the  night, 
certain  trains,  including  a  train  that 
regularly  carried  both  intrastate  and 
interstate  shipments,  and  which  on 
this  occasion  contained  several  cars 
loaded  with  interstate  freight.  It 
appeared  that  the  presence  of  the 
employee  in  question  was  necessary 
to  the  making  up  of  this  train  in 
time  for  it  to  depart  on  schedule. 
While  the  train  was  being  assem- 
bled he  was  missed.  Soon  thereafter 
his  dead  body  was  found  between  the 
rails  of  the  track  on  which  the  train 
was  being  placed.  One  of  the  wheels 
was  on  his  foot.  No  one  witnessed 
the    accident.     Proceedings   were   had 


under  the  state  Workmen's  Compen- 
sation Act,  and  the  Industrial  Board, 
while  finding  that  the  deceased  was 
engaged  in  interstate  commerce,  nev- 
ertheless made  an  award  in  favor  of 
his  dependent  mother,  holding  that 
the  employer  had  not  been  shown 
guilty  of  negligence,  and  that  there- 
fore the  case  was  determinable  under 
the  state  statute  rather  than  the  fed- 
eral act.  In  considering  an  appeal 
the  court  said  that  the  employment 
of  the  deceased  at  the  time  of  his 
death  clearly  was  in  interstate  com- 
merce, as  the  Industrial  Board  had 
found,  but  held  that  the  action  of 
the  board  in  making  the  award  must 
be  reversed,  because  the  occurrence 
of  the  accident  in  interstate  com- 
merce brought  the  case  within  the 
purview  of  the  federal  act  which,  as 
was  well  settled,  operated  to  ex- 
clude the  state  statute.  McKenna 
V.  New  York  Cent.  R.  Co.,  202  Mich. 
103,  167  N.  W.  900  (1918). 

B.    Engineers. 

1.     Helper  engine  returning  light. 

Plaintiff  was  a  locomotive  engi- 
neer employed  by  defendant  to  run 
an  engine  which  was  used  to  help 
other  engines  haul  trains  up  a  steep 
grade.  On  the  day  of  the  accident 
plaintiff  was  given  two  separate  or- 
ders— one  to  assist  a  certain  inter- 
state train  to  the  top  of  the  grade, 
the  other  to  return  to  the  starting 
point.  Plaintiff  had  no  further  or- 
ders, and  the  accident  occurred  on 
the  return  trip.  An  action  was 
brought  under  the  Federal  Employers' 
Liability  Act  and  there  was  a  ver- 
dict    for     plaintiff.       The     case    was 
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of  the  ties,  and  had  become  of  such  width  that  the  earth  when  dumped  would 
pile  up  near  the  track  so  as  to  fall  back  on  it  if  not  removed,  such  fill  had  be- 
come a  part  of  the  railway  and  an  employee  of  the  company  who  was  employed 
to  keep  the  track  clear  of  earth  and  stones,  by  means  of  ''dozer"  and  shovel, 
was  employed  in  interstate  commerce  within  the  meaning  of  the  Federal  Em- 
ployers' Liability  Act. 


heard  on  appeal  on  defendant's  ex- 
ceptions to  the  denial  of  its  mo- 
tion for  a  directed  verdict,  on  the 
ground  that  the  evidence  failed  to 
show  that  the  plaintiff  was  engaged 
in  interstate  commerce  at  the  time 
of  the  accident."  Overruling  the  ex- 
ceptions, the  court  held  that  the  evi- 
dence warranted  a  finding  that  the 
plaintiff,  while  returning  to  the  point 
where  his  service  in  interstate  com- 
merce originated,  was  still  engaged 
in  such  commerce,  the  return  to  the 
starting  point  being  an  incident  of 
the  assignment  of  duty  originally 
given,  and  that  the  two  orders  given 
for  the  operation  of  the  engine  were, 
properly  considered,  but  two  parts  of 
one  order,  which,  taken  together, 
made  up  the  directions  given  him  at 
the  time  he  attached  his  engine  to 
the  interstate  train.  Callahan  v. 
Boston  &  M.  R.  B.,  —  N.  H.  — ,  106 
Atl.  37   (1919). 

2.  Riding  home  on  engine  after  work. 

In  the  case  of  Ewig  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  167  Wis.  597,  167 
N.  W.  442,  169  N.  W.  429  (1918), 
in  which  the  suit  was  one  by  an  ad- 
ministratrix to  recover  on  account  of 
the  death  of  her  intestate,  a  locomo- 
tive engineer  in  the  employ  of  the 
defendant,  caused  by  his  being  run 
down  by  an  engine  in  defendant's, 
yard,  there  was  evidence  tending  to 
show  the  following  facts:  That  the 
deceased  arrived  in  the  yard  at  the 
end  of  a  run  at  about  9:40  a.  m., 
placed  the  engine  on  a  sidetrack,  in- 
spected it  and  turned  it  over  to  an 
engine  dispatcher  who  took  it  to  the 
roundhouse  yard;  that  the  decedent 
remained     on     the     engine,     however, 


after  delivering  it  to  the  dispatcher, 
and  remained  on  it  to  make  out  his 
report  and  time  slip  and  to  change 
his  clothes;  that  the  dispatcher  after 
placing  the  engine  near  the  round- 
house left  it,  the  deceased  being  still 
upon  it  and  engaged  in  washing  his 
face;  that  the  dispatcher  then  went 
to  the  roundhouse  and  got  an  en- 
gine that  he  had  been  ordered  to 
take  back  to  the  station;  that  after 
taking  the  engine  to  a  water  tank 
the  dispatcher  started  to  back  it  to 
the  station,  and  on  the  way,  at  a 
point  at  which  it  was  customary  for 
employees  leaving  the  roundhouse  for 
their  homes  after  work  to  pass  in 
leaving  the  yard,  the  engine  ran  over 
and  fatally  injured  the  plaintiff's  de- 
cedent. There  was  evidence  tending 
to  show  that  the  cause  of  the  acci- 
dent was  negligence  on  the  part  of 
the  engine  dispatcher  in  failing  to 
keep  a  proper  lookout.  It  was  stipu- , 
lated  at  the  trial  that  if  the  dece- 
dent was  an  employee  of  the  defend- 
ant at  the  time  of  the  accident,  then 
the  action  should  be  tried  under  the 
Federal  Employers'  Liability  Act. 
The  trial  judge  directed  a  verdict  for 
the  defendant.  On  appeal  from  a 
judgment  entered,  the  court  held  in 
part  that  there  was  sufficient  evidence 
to  take  to  the  jury  the  issue  as  to 
whether  the  deceased  was  in  a  legal 
sense  at  work  as  an  employee  of  the 
company  at  the  time  of  the  acci- 
dent, the  transportation  in  connection 
with  which  he  had  been  working  be- 
ing admittedly  interstate  in  charac- 
ter. On  this  point  the  court  said  in 
part:  "It  is  now  quite  well  settled 
by  federal  decisions  that  'in  leaving 
the  carrier's  yard  at  the  close  of  his 
day's  work'  the  employee  is  but  dls- 
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Certiorari  to  the  Supreme  Court  of  Idaho  to  review  a  judgment 
reversing  the  judgment  of  the  lower  court  in  favor  of  the  defendant 
in  an  action  under  the  Federal  Employers'  Liability  Act  for  injuries 
to  a  laborer.    Reversed. 


For  petitioner — James  A.  Wayne  (John  P.  Gray  and  William  D. 
Keeton,  on  the  brief). 


charging  a  duty  of  his  employmenty 
and  that,  if  he  was  employed  in  in- 
terstate eommerce  while  actually  at 
work,  he  was,  in  legal  contemplation, 
so  engaged  while  leaving  the  yard 
when  the  actual  work  was  ended.  * 
*  *  Of  course  the  employee  must 
be  leaving  by  the  proper  and  usual 
way,  or  at  least  by  a  way  known  to 
and  expressly  or  tacitly  permitted  by 
the  employer.  We  think  that  there 
was  suf&cient  evidence  in  the  present 
case  to  take  this  question  to  the  jury. 
The  evidence  is  plenary  that  engi- 
neers were  permitted,  at  the  end  of 
their  run,  to  ride  out  to  the  round- 
house yard  with  the  engine  dispatcher 
if  they  chose,  apd  it  is  clearly  proven 
that  such  was  the  almost  universal 
practice  of  the  deceased.  *  ♦  ♦ 
There  is  absolutely  no  affirmative 
evidence  to  show  that  he  was  visiting 
or  idling  away  his  time,  and  we  do 
not  think  that  the  length  of  time 
which  elapsed  necessarily  proves  the 
fact."  A  contention  was  made  on 
the  appeal  that  the  deceased  should 
be  held  to  have  assumed  the  risk  of 
injury.  This  contention  the  court 
overruled,  saying  that  although  as- 
sumption of  risk  remains  a  defense 
under  the  Federal  Employers'  Liabil- 
jty  Act,  the  doctrine  ''does  not  in- 
clude risk  of  unexpected  negligent 
acts  of  coemployees";  and  that  un- 
der the  evidence  here  it  was  not  an 
unreasonable  inference  that  failure  of 
the  engine  dispatcher  to  keep  a  look- 
out on  the  south  side  of  the  cab  was 
such  a  negligent  act.  The  judgment 
was  reversed  and  ^  the  cause  was  re- 
manded. 


8.     Bwitching  can  to  coal  pocket. 

The  plaintiff  was  employed  by  the 
defendant  as  engineer  on  a  switch 
engine  in  one  of  its  yards,  and  at 
the  time  of  the  accident  was  engaged 
with  his  crew  in  placing  three  cars 
of  supply  coal  upon  a  trestle  to  be 
dumped  into  pockets,  from  which  it 
was  to  be  taken  indiscriminately  to 
coal  engines  used  in  interstate  and 
intrastate  commerce.  The  three  cars 
in  question  had  arrived  several  days 
before  from  a  point  outside  of  the 
state  and  had  been  standing^  during 
the  intervening  time  upon  a  siding. 
While  the  plaintiff  was  reaching  un- 
der the  engine  to  examine  a  brake 
beam,  which  was  down,  the  fireman 
suddenly  backed  the  engine,  so  in- 
flicting the  injuries  for  which  the 
plaintiff  sued.  From  a  judgment  of 
the  appellate  division  affirming  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court  of  ap- 
peals affirmed  the  judgment  upon  the 
theory  that  the  interstate  transporta- 
tion of  the  cars  in  question  was  not 
ended  until  they  were  delivered  upon 
the  trestle  to  be  unloaded.  The  case 
having  been  brought  to  the  United 
States  Supreme  Court,  however,  the 
judgment  was  reversed,  the  court 
holding  that  the  interstate  move- 
ment ended  when  the  cars  were 
placed  upon  the  siding,  and  that  their 
later  removal  to  the  trestle  to  be  un- 
loaded was  purely  an  intrastate  move- 
ment. Lehigh  Valley  R.  Co.  v.  Bar- 
low, 244  U.  S.  183,  61  L.  Ed.  1070, 
37  Sup.  Ct.  515  (1917),  rev'g  214  N. 
Y.  116,  107  N.  E.  814  (1915). 
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For  respondent — George  W.  Korte  (Heman  H.  Field  on  the  brief). 
The  following  are  the  pleadings  in  the  action: 

Complaint. 
The  plaintiff  in  the  above  entitled  action  alleges  and  respectfully  shows 
to  the  court: 

L 
That  during  all  of  the  times  hereinafter  mentioned  the  defendant,  Chicago, 
Milwaukee  &  St.  Paul  Bailway  Company,  was,  ever  since  has  been,  and  still  is, 


O.     Firemen. 
1.    Jn  general 

The  plaintiif  was  a  fireman  upon 
an  engine  of  the  defendant  which 
was  engaged  in  interstate  commerce 
between  points  in  two  different  s'tates. 
While  so  engaged,  by  reason  of  the 
defective  condition  of  the  floor  of 
the  engine  cab  and  of  the  water 
tank  on  said  engine,  he  was  thrown 
against  the  wall  and  side  of  the  en- 
gine and  severely  injured,  receiving 
as  a  result  of  the  accident  a  rupture 
in  the  right  groin.  An  action  was 
brought  under  the  Federal  Employ- 
ers* Liability  Act  and  from  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court  reversed  the 
judgment  on  other  grounds  and  re- 
manded the  case  for  a  new  trial,  but 
held  that  the  plaintiff  was  engaged 
in  interstate  commerce  at  the  time 
the  injury  was  received.  Chicago, 
B.  L  &  P.  By.  Co.  V.  Hughes,  — 
Okla.  — ,  166  Pac.  411   (1917). 

2.     Bepairing    tank    spout. 

The  plaintiff  was  a  fireman  serving 
on  a  freight  train  making  an  inter- 
state run.  A  stop  was  made  at  an 
elevated  tank  for  the  purpose  of  tak- 
ing necessary  water.  The  spout  of 
the  tank  had  been  knocked  down,  and 
it  was  necessary  to  replace  it  before 
the  tender  could  be  filled.  The  pump- 
er and  three  assistants  were  endeav- 
oring to  replace  the  spout.  The  plain- 
tiff, as  he  testified,  was  requested  by 
the  pumper,  and  also  by  the  engi- 
neer, to  help  in  the  work.     He  pro- 


ceeded to  comply,  and  in  doing  so 
was  injured  by  the  fall  of  the  spout 
upon  his  head.  In  the  course  of  a 
decision  affirming  a  judgment  entered 
on  a  verdict  for  the  plaintiff,  the 
court  held  that  the  plaintiff  when  in- 
jured was  engaged  in  interstate  com- 
merce within  the  meaning  of  the 
Federal  Employers'  Liability  Act, 
saying  in  part:  '*The  important  in- 
quiry is.  Was  the  appellee  [plaintiff], 
when  injured,  performing  duties  with- 
in the  scope  of  his  employment  f  If 
he  was,  then  it  follows  that  he  was 
still  engaged  in  interstate  commerce. 
It  is  true  that  under  the  evidence  the 
appellee  had  been  engaged  by  the  ap- 
pellant to  perform  only  the  duties  of 
a  fireman.  But  does  it  follow  that 
under  all  circumstances  a  fireman  is 
not  expected  to  do  something  more 
than  merely  supply  his  engine  with 
water  and  fuelf  ♦  •  ♦  The  evi- 
dence shows  that  it  was  a  part  of 
the  fireman's  duty  to  supply  the  en- 
gine with  water,  and  that  it  was  nec- 
essary to  take  water  at  that  particu- 
lar place  in  order  that  the  train 
might  proceed  on  its  journey.  Had 
the  fireman,  upon  reaching  the  water 
tank,  found  some  slight  derangement 
about  the  waterspout  which  it  was 
necessary  to  repair  and  which  he 
could  easily  have  adjusted,  it  would 
reasonably  be  regarded  as  his  duty 
to  make  the  required  adjustments. 
The  extent  to  which  he  would  be  ex- 
pected to  go  in  such  instances  must 
depend  upon  the  facts  of  each  par- 
ticular case.  At  the  time  of  the  in- 
jury appellee  was  assisting  in  doing 
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a  railway  corporation  duly  organized,  created  and  existing  under  and  bv  vir- 
tue of  the  laws  of  the  state  of  Wisconsin  and  engaged  in  operating  a  line  of 
steam  railway  as  a  common  carrier,  for  hire  of  passengers,  merchimdise,  live- 
stock and  other  personal  property  by  rail  between  the  city  of  Chicago,  in  the 
state  of  Illinois,  and  the  city  of  Seattle,  in  the  state  of  Washington,  and  that 
the  said  defendant  during  all  of  said  time  was  engaged  in  running  and  operat- 
ing locomotives  and  freight  trains  and  passenger  trains  in  the  transportation 
of  interstate  commerce  and  freight  from  points  in  the  state  of  Idaho,  Montana, 
South  Dakota,  Minnesota,  Wisconsin,  Illinois  and  other  states  to  points  in  the 
state  of  Washington,  and  from  points  in  the  state  of  Washington  to  points 
and  towns  and  cities  in  other  states. 

That  during  all  of  the  times  hereinafter  mentioned  the  plaintiff  was  a  reu- 


something  necessary  for  the  further 
operation  of  the  train,  and  which  re- 
quired no  extended  delay.  The  jury 
had  a  right  to  conclude  that  he  was 
performing  a  service  incidental  to  his 
principal  employment."  Texas  &  P. 
By.  Co.  V.  Williams,  —  Tex.  Civ.  App. 
— ,  200  S.  W.  1149  (1918).  A  rehewr- 
ing   was   denied. 

3.     Putting  engine  on  storage  track. 

The  husband  of  the  plaintifP,  im- 
mediately prior  to  his  death,  was  en- 
gaged as  a  fireman  on  one  of  the 
defendant's  locomotives  pulling  an  in- 
terstate train.  At  the  time  of  the  ac- 
cident, the  train  had  completed  its 
journey  and  the  engine  after  being 
uncoupled  was  being  placed  by  the 
engineer  and  the  husband  of  the 
plaintiff  upon  a  storage  track,  where 
it  was  to  remain  until  required  for 
further  use  on  the  following  day.  A 
proceeding  having  been  instituted 
under  the  state  Death  Act,  the  plain- 
tiff was  nonsuited  and'  appealed.  On 
appeal  the  judgment  was  affirmed, 
the  court  holding  that  the  plaintiff's 
remedy,  if  she  had  any,  was  under 
the  Federal  Employers'  Liability  Act, 
since  the  deceased  was  engaged  in  in- 
terstate commerce  at  the  time  of  his 
death.  Garber  v.  Missouri  Pac.  By. 
Co.,  —  Mo.  — ,  210  8.  W.  377  (1919). 

4.     Walking  home  after  work. 

A  locomotive  fireman  came  in  from 
his  run  on  Saturday  evening,  and 
went  home.  At  about  11  a.  m.  on 
Sunday  he  started  to  the  roundhouse 


to  get  his  tools  from  a  "pony  en- 
gine," for  the  purpose  of  placing 
them  on  the  "pick-up"  engine,  on 
which  he  was  scheduled  to  leave,  in 
interstate  commerce,  on  Monday 
morning  at  3:45  o'clock.  An  addi- 
tional purpose  in  his  going  to  the 
pony  engine  was  to  get  his  soiled 
overalls  in  order  to  take  them  home 
to  be  washed.  While  walking  through 
the  railroad  yards  on  his  way  to  the 
roundhouse  he  was  struck  by  an  en- 
gine and  killed.  His  administratrix 
brought  suit  against  the  railroad 
company,  his  employer,  under  the 
Federal  Employers'  Liability  Act,  and 
at  the  trial  obtained  judgment.  On 
appeal,  however,  the  court  held  as  a 
matter  of  law  that  the  deceased  when 
killed  was  not  engaged  in  interstate 
commerce  so  as  to  enable  the  ad- 
ministratrix to  maintain  an  action 
under  the  federal  law.  In  reaching 
its  decision  the  court  pointed  out 
that  it  was  important  to  bear  in 
mind  that  the  accident  happened  on 
Sunday.  "There  is  nothing  to  show," 
the  court  said,  "that  decedent  was 
under  any  obligation,  or  under  any 
orders  to  work  on  that  day,  or  even 
that  the  defendant  knew  that  he 
proposed  to  be  at  the  railroad  yard. 
It  was  unlawful  for  him  to  work  on 
Sunday,  unless  in  certain  special  cir- 
cumstances, which  are  not  shown  to 
have  existed  in  this  case.  ♦  ♦  ♦ 
Where  the  act  at  the  time  is  prima 
facie  illegal,  employment  cannot  be 
presumed."  The  judgment  was  re- 
versed and  a  new  trial  was  granted. 
Hansen    v.    New    York    Cent.    &    H. 
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dent  and  citizen  of  the  state  of  Washington,  residing  at  Lavista,  in  the  state 
of  Washington. 

That  the  main  line  of  the  railway  of  the  defendant  runs  in  and  through 
the  county  of  Shoshone,  state  of  Idaho,  and  the  said  defendant  maintains 
ticket  offices  and  stations  in  said  county  of  Shoshone,  state  of  Idaho. 

II. 
That  on  the  16th  day  of  February,  1916,  and  at  the  time  of  the  injury 
herein  complained  of,  and  for  some  time  prior  thereto,  the  plaintiff  was  an  em- 
ployee of  the  defendant  and  engaged  in  working  upon  the  tracks  and  bridges 
of  the  defendant,  which  were  being  used  and  which  for  a  long  time  prior 
thereto    had   been    used   in   interstate   commerce,   and   in   keeping   in   a   proper 


Elver   B.    Co.,   91    N.   J.   L.    197,    103 
AtL  200  (1918). 

D.    Brakemen. 

1.  In  generaL 
The  plaintiff  was  a  member  of  a 
crew  operating  a  local  train  which 
contained  three  interstate  cars.  Part 
of  the  duty  of  the  crew,  if  requested 
to  do  so  by  the  person  in  charge  of 
the  yard,  was  to  shift  cars  in  the 
various  yards  located  along  the  road. 
At  the  time  of  the  accident,  the  crew 
was  engaged  in  switching  an  empty 
car  which  had  been  standing  in  a 
local  yard  for  several  days.  In  trans- 
ferring the  car  to  another  track,  the 
loaded  ears  constituting  the  train 
were  not  detached,  but  remained  in 
their  position  and  the  empty  car  was 
coupled  to  the  rear  end.  The  plain- 
tiff was  ordered  to  "ride  the  empty 
car"  down  the  switch  and  apply  the 
brake  at  the  proper  time.  He  used 
a  pick  handle  as  a  brake  stick  and 
the  resistance  of  the  brake  wheel  sud- 
denly giving  way,  the  pick  handle 
broke,  causing  the  plaintiff  to  lose  his 
balance  and  fall  from  the  car  to  the 
ground  between  the  tracks  and  re- 
ceive the  injury  complained  of.  An 
action  under  the  Federal  Employers' 
Liability  Act  resulted  in  judgment 
for  the  defendant,  from  which  the 
plaintiff  appealed.  The  court  af- 
firmed the  judgment.  ''Even  though 
we  'assume  three  of  the  cars  at- 
tached  to  the  train  were  interstate 
cars,"  said  the  court,  **it  does  not 
appear  that  the  work  in  which  the 
irew,     including     plaintiff,     was     em- 


ployed at  that  particular  time,  was 
in  connection  i^ith  interstate  com- 
merce. On  the  contrary,  the  crew 
was  occupied  in  the  purely  local  act 
of  shifting  cars  from  one  part  of  the 
yard  to  another,  as  the  owner  might 
require,  in  accordance  with  the  cus- 
tomary duties  performed  daily  in  the 
various  yards  along  the  road.  The 
switching  operation  was  not  shown  to 
be  incidental  to  or  made  for  the  pur- 
pose of  delivering  interstate  freight, 
nor  was  the  crew  at  the  time  engaged 
mainly  in  the  operation  of  an  inter- 
state train.  Its  primary  duties  were 
intrastate,  and  became  interstate 
only  as  they  were  from  time  to  time 
engaged  in  the  delivery  of  through 
freight  from  other  states.  Accord- 
ingly the  burden  was  on  plaintiff  to 
show  that  at  the  time  of  the  acci- 
dent the  main  purpose  of  the  switch- 
ing operation  was  to  further  the  de- 
livery of  the  particular  cars  in  the 
train  consigned  from  points  beyond 
the  state.  That  burden  he  failed  to 
sustain."  Murray  v.  Pittsburgh,  0., 
C.  &  St.  L.  R.  Co.,  —  Pa.  — ,  107  Atl. 
21   (1919). 

At  the  trial  of  an  action  by  a  rail- 
road brakeman  against  his  employer, 
to  recover  on  account  of  personal  in- 
juries sustained  through  being  thrown 
from  a  freight  car  by  the  unusually 
sharp  recoil  of  a  tightly  set  brake, 
the  undisputed  evidence  showed  that 
at  the  time  of  the  accident  the  de- 
fendant was  engaged  in  interstate 
commerce  and  that  the  car  on  which 
the  plaintiff  was  working  when  in- 
jured   was    one    loaded    with    cotton 
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state  of  repair  and  improvement  such  instrumentalities  and  keeping  the  same 
in  proper  condition  during  such  use. 

in. 

That  at  the  time  of  the  accident  and  injury  to  the  plaintiff  hereinafter 
alleged,  on  the  16th  day  of  February,  1915,  the  plaintiff  was  engaged  in  em- 
ployment on  the  main  line  track  of  the  defendant  railway  company  extending 
from  said  city  of  Seattle,  Washington,  to  the  said  city  of  Chicago,  Illinois, 
and  between  the  towns  of  Lavista,  Washington,  and  Ewan,  Washington,  over 
which  said  tracks  the  defendant  was  and  for  a  long  time  prior  thereto  had 
been  daily  operating  locomotives  hauling  interstate  passenger  trains  and  inter- 
state freight  trains. 


being  shipped  to  a  point  in  another 
state,  but  was  about  to  be  taken,  in 
transit,  to  a  point  within  *the  state 
for  the  purpose  of  being  compressed. 
In  passing  upon  an  appeal  by  the 
defendant  from  a  judgment  in  the 
plaintiff's  favor,  the  court  held  that 
clearly  the  parties  were  at  the  time 
of  the  accident  so  engaged  in  inter- 
state commerce  as  to  render  ap- 
plicable and  controlling  the  Federal 
Employers'  Liability  Act.  The  court 
held,  further,  that  the  state  consti- 
tutional provision  making  the  defense 
of  assumption  of  risk  in  all  cases 
whatsoever  a  question  of  fact  for  the 
jury,  had  no  application,  and  that 
the  law  applicable  to  the  defense  of 
assumption  of  risk  was,  under  the 
Federal  Employers'  Liability  Act, 
"that  of  the  common  law  as  it  ex- 
isted prior  to  the  passage  of  said  act, 
except  where  the  carrier  violates  the 
provisions  of  some  statute  enacted 
for  the  safety  of  its  employees." 
The  court  added  that  since  the  evi- 
dence showed  that  tightly  set  brakes 
on  freight  cars  were  not  unusual  and 
there  was  always  a  recoil  to  a  re- 
leased hand  brake,  commensurate  with 
the  tightness  with  which  it  had  been 
set,  that  since  the  sound  made  by  the 
brakes  when  the  engine  moved  the 
cars  would  apprise  the  plaintiff  of 
the  fact  that  the  brakes  were  set, 
and  since  as  the  plaintiff  did  not  call 
for  help,  but  voluntarily  attempted  to 
release  the  brake  himself,  it  should  be 
held  as  a  matter  of  law  that  in  this 
case  the  plaintiff  assumed  the  risk  of 
such  an  accident  as  that  which  caused 


the  injuries.  The  judgment  had  by 
the  plaintiff  was  therefore  reversed 
and  the  cause  was  remanded.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Hessen- 
flow,  —  Okla.  —,  170  Pac.  1161 
(1918).  A  rehearing  of  the  appeal 
was   denied. 

The  plaintiff  was  employed  as  a 
brakeman  on  an  interstate  freight 
train  of  the  defendant  railroad,  and, 
while  attempting  to  place  a  car  of 
coal  upon  an  elevated  track  leading 
to  the  defendant's  coal  chutes,  was 
caught  and  crushed  between  the  ten- 
der of  the  engine  and  the  coal  bins, 
which  were  negligently  built  too  close 
to  the  track  to  permit  the  body  of  a 
person  to  pass.  The  plaintiff  was  at 
the  time  upon  the  side  of  the  ten- 
der, where  he  was  ordered  by  the 
conductor  to  be,  in  order  to  uncouple 
the  car  and  place  it  in  a  position  for 
being  unloaded  upon  such  coal  chutes. 
It  appeared  that  th©  coal  chutes  were 
used  to  supply  interstate  engines  with 
coal.  An  action  for  damages  resulted 
in  a  verdict  for  $20,000  in  favor  of 
the  plaintiff,  from  which  the  defend- 
ant appealed.  The  court  of  civil  ap- 
peals in  —  Tex.  Civ.  App.  — ,  146 
S.  W.  667  (1912)  affirmed  the  judg- 
ment, and  the  defendant  brought  the 
case  by  writ  of  error  to  the  supreme 
court,  which  reversed  the  judgment 
and  remanded  the  case,  holding  that 
the  plaintiff  was  engaged  in  inter- 
state commerce  at  the  time  of  the  ac- 
cident. Chicago,  R.  I.  &  G.  Ry.  Co. 
V.  De  Bord,  —  Tex.  -— ,  192  S.  W.  767 
(1917).  The  United  States  Supreme 
Court    denied    a    writ    of    certiorari. 
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That  the  plaintiff  at  the  time  of  the  injury  herein  complained  of  had 
charge  of  a  machine  called  a  doser  machine  or  dirt  spreader,  which  was  used 
in  connection  with  spreading  gravel  or  dirt  used  by  the  defendant  in  the  im- 
provement of  its  bridges  and  tracks.  That  at  the  time  of  the  injury  to  the 
plaintiff  the  plaintiff  had  been  engaged  under  the  direction  of  the  defendant 
in  filling  a  bridge,  which  bridge  was  called  No.  E  E  140.  That  the  said 
bridge  and  railway  track  on  both  sides  thereof  had  for  several  years  prior 
to  the  said  16th  day  af  February,  1915,  been  used  by  the  said  defendant  in 
interstate  commerce.  That  the  defendant  was  engaged  in  filling  its  said  bridge 
on  its  main  line  track  with  dirt  and  gravel.  That  the  said  defendant  hauled, 
or  caused  to  be  hauled,  the  gravel  to  the  bridge  by  trains  of  pavel  cars  from 
a  point  on  its  line  westerly  from  the  place  where  the  plaintiff  was  working. 


245  U.  S.  652,  62  L.  Ed.  532,  38  Sup. 
Ct,  12   (1917). 

2.    Alighting  to*  signal  train. 

Plaintiff  was  a  brakeman  on  a  con- 
struction train  which  was  proceeding 
to  a  trestle  on  a  branch  road  of  the 
defendant  to  engage  in  its  repair. 
An  interstate  freight  train  was  due 
to  follow,  and  to  prevent  a  collision 
with  the  construction  train,  the  plain- 
tiff was  directed  by  the  conductor  of 
his  crew,  in  accordance  with  the  or- 
ders given  for  the  operation  of  the 
train,  to  alight  near  the  west  end  of 
the  trestle  and  signal  the  approaching 
train  to  stop.  The  plaintiff,  in  at- 
tempting to  carry  out  this  order, 
missed  his  footing  in  alighting  from 
the  train,  fell,  and  was  injured.  It 
was  undisputed  that  the  branch  road 
was  used  for  both  interstate  and  in- 
trastate traffic  and  that  the  repair  of 
the  trestle  was  necessary  for  the 
transportation  of  such  traffic.  An 
award  was  made  by  the  Industrial 
Accident  Commission  and  the  defend- 
ant petitioned  for  a  writ  of  review. 
Annulling  the  award  the  court  said: 
**It  thus  seems  clear  that  when  in- 
jured Bouse  [the  plaintiff]  was  en- 
gaged in  the  performance  of  an  act 
which  had  direct  relation  to  a  train 
carrying  interstate  commerce;  and, 
conceding  that  the  stopping  of  the 
approaching  interstate  train  had  for 
its  object  the  protection  also  of  the 
intrastate  train,  the  latter  fact  is  im- 
material in  the  determination  of  the 
question."     Southern  Pac.  Co.  v.  In- 


dustrial Ace.  Commission,  —  Cal.  — , 
178  Pac.  706  (1919). 

3.     Spotting  can. 

Plaintiff  was  employed  as  a  brake- 
man  on  a  freight  train  of  defend- 
ant's railroad  which  operated  be- 
tween terminals  in  two  different 
states.  The  train  on  which  the  plain- 
tiff was  working  had  taken  a  side- 
track to  permit  the  passage  of  a  train 
going  in  the  opposite  direction.  In 
order  to  do  this,  it  had  been  neces- 
sary to  displace  certain  cars  at  the 
station  which  had  previously  been 
''spotted"  for  loading,  and  it  was  in 
the  attempt  to  "respot"  them  after 
the  other  train  had  passed  that  the 
accident  to  the  plaintiff  occurred.  He 
had  mounted  one  of  the  "spotted" 
cars  in  order  to  set  the  brakes  when 
it  arrived  at  the  proper  place.  The 
loose  cars  had  been  incorporated  in 
the  train  and  were  being  pulled 
slightly  up  grade,  when  the  car  im- 
mediately behind  the  caboose  of  the 
freight  train  became  detached  be- 
cause of  a  defective  coupler.  By  the 
time  the  train  reached  a  point  where 
it  should  be  stopped,  a  Considerable 
space  had  intervened  between  the  de- 
tached cars  and  the  caboose.  When 
the  plaintiff,  who  had  not  observed 
the  separation  of  the  cars,  gave  the 
signal  to  stop,  the  train  was  brought 
to  a  quick  standstill;  but  the  de- 
tached cars  continued  to  roll  on  to- 
wards the  caboose,  and  finally  struck 
it  with  such  violence  that  the  plain- 
tiff was  thrown  to  the  ground  and 
sustained    the    injuries    for    which    he 


Digitized  by 


Google 


12        19  Negligence  and  Compensation  Cases  Annotated.     [U.  S. 

and  it  was  the  duty  of  the  plaintiff  in  operating  the  said  doser  or  dirt 
spreader,  after  gravel  cars  had  dumped  the  gravel  or  dirt  alongside  the  track, 
to  operate  the  said  doser  along  the  track  for  the  purpose  of  spreading  out  the 
gravel  on  each  side  of  the  defendant's  said  track,  the  doser  or  dirt  spreader 
having  wings  on  either  side  for  that  purpose  which  were  adjustable. 

That  at  the  time  of  the  accident  and  injury  to  the  plaintiff  the  said  doser 
or  dirt  spreader  was  near  the  west  end  of  the  bridge  above  referred  to,  and 
the  gravel  was  being  brought  from  a  point  westerly  of  said  bridge. 

That  the  train  hauling  said  gravel  and  train  crew  thereon  were  not  under 
the  supervision  or  control  of  the  plaintiff  and  the  plaintiff  had  no  authority  or 
supervision  over  the  said  employees  on  said  gravel  train.     The  plaintiff,  how- 


subsequently  brought  an  action  under 
the  Federal  Employers*  Liability 
Act.  Prom  a  judgment  for  the  plain- 
tiff, the  defendant  appealed,  but  the 
judgment  was  affirmed,  the  court  hold- 
ing that  while  the  plaintiff  was  en- 
gaged at  the  time  of  the  injury  in 
replacing,  in  a  proper  position,  cars 
intended  for  purely  local  traffic,  this 
was  a  duty  incidental  to  the  move- 
ment of  an  interstate  train,  so  as  to 
make  plaintiff's  performance  thereof 
an  engagement  in  interstate  com- 
merce. Texas  &  P.  By.  C6.  v.  Les- 
ter, —  Tex.  Oiv.  App.  — ,  207  &.  W. 
655    (1918). 

4.    Train  hauling  empties. 

In  Hester  v.  East  Tennessee  &  W. 
N.  C,  R.  Co.,  254  Fed.  787  (1918), 
there  was  a  regular  movement  of 
empty  hopper  cars  to  and  from  Cran- 
berry, N.  C,  and  a  smelter  near 
Johnson  City,  Tenn.  The  regular 
train  was  not  running  on  the  day  the 
accident  in  question  occurred,  and  the 
crew  of  which  the  plaintiff's  de- 
cedent was  a  brakeman  were  called 
upon,  as  was  usual  in  such  circum- 
stances, to  move  a  train  of  the  empty 
ears  to  Blevins,  Tenn.,  with  their 
switch  engine,  which  was  regularly 
used  in  a  yard  at  Johnson  City.  The 
engine  and  crew  of  a  different  rail- 
road were  accustomed,  when  the  reg- 
ular train  was  not  running,  to  take 
these  cars  from  Blevins  on  to  Cran- 
berry, N.  C.  Plaintiff's  decedent  fell 
under  the  cars  from  the  engine 
shortly  before  arriving  at  Blevins, 
however,    and    the    crew,    to    get    him 


quickly  to  a  doctor,  took  the  six  or 
seven  hopper  cars  at  the  front  of  the 
train  and  went  on  to  Boan  Mountain, 
Tenn.  These  carp  were  picked  up  the 
following  morning  by  the  other  rail- 
road, moved  on  to  Cranberry,  loaded, 
and  returned  to  the  smelter  near 
Johnson  City  within  the  next  3  or 
4  days.  The  action  was  brought  un- 
der the  Federal  Employers'  Liability 
Act  and  a  verdict  directed  for  the 
defendant  on  the  ground  that  the  de- 
ceased was  not  engaged  in  inter- 
state commerce  at  the  time  of  the  ac- 
cident. In  reversing  judgment  and 
holding  the  case  should  have  been 
submitted  to  the  jury,  the  court 
pointed  out  that  the  movement  of 
the  train  in  question  was  an  inter- 
state movement  because  it  carried 
cars  which  were  going  to  Cranberry, 
N.  C,  Blevins,  Tenn.,  being  in  no  sense 
the  destination  of  the  hopper  cars,  as 
there  was  no  possible  use  for  them 
at  that  point.  The  hauling  of  empty 
cars  from  one  state  to  another,  the 
court  stated,  was  interstate  commerce, 
and  the  presence  of  interstate  cars 
in  a  train  made  it  an  interstate  train. 

5.     Biding  home  after  work. 

In  the  completion  of  a  movement 
of  interstate  freight  a  train  of  the 
defendant  had  been  taken  into  the 
yard,  the  cars  had  been  detached  and 
run  upon  a  sidetrack  and  the  ca- 
boose, running  alone,  had  been  sent 
on  a  descending  grade,  towards  the 
freight  office.  The  conductor  was  in 
the  caboose  on  his  way  to  the  freight 
office    where    he    was    to    deliver    the 
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ever,  did  advise  and  direct  the  said  employees  as  to  the  points  where  he  de- 
sired dirt  or  ^avel  to  be  dumped. 

The  machine  above  referred  to  and  called  a  doser  was  constructed  upon 
wheels,  and  ran  along  the  said  track,  and  was  so  constructed  that  it  could  be 
coupled  to  one  of  the  gravel  cars.  It  was  the  duty  of  the  employees  of  the 
defendant  in  charge  of  the  gravel  train,  before  dumping  the  said  gravel,  to 
couple  the  said  train  onto  the  doser  and  push  the  said  doser  back  along  the 
rails  of  the  railroad.  That  the  defendant  provided  brakemen  for  that  pur- 
pose, and  the  plaintiff  had  no  authority  or  responsibility  in  connection  with 
coupling  the  said  doser  onto  the  said  train  or  the  operation  of  the  said  train, 
other  than  to  advise  the  employees  of  the  defendant  on  said  train  as  to  where 
he  desired  the  gravel  to  be  dumped. 


waybills.  As  the  caboose  was  thus 
coasting  towards  the  freight  house  it 
was  overtaken  by  a  train  and  struck, 
with  the  result  that  an  employee  in 
the  caboose  was  injured.  He  brought 
suit  against  the  employer  under  the 
Federal  Employers'  Liability  Act.  In 
the  course  of  a  decision  reversing  a 
judgment  and  order  in  the  defend- 
ant's favor,  it  was  held  that  the  in- 
jured employee  was  at  the  time  the 
accident  occurred  so  employed  in  or 
connected  with  interstate  transporta- 
tion as  to  bring  the  case  within  the 
Federal  Employers'  Liability  Act. 
*'The  interstate  transportation,"  the 
court  said,  "was  not  ended  merely 
because  the  cars  had  come  within  the 
yard.  The  conductor  had  also  to  de- 
liver the  waybills  at  defendant's 
freight  office,  ♦  ♦  ♦  which  was 
as  much  a  part  of  the  interstate 
tran8X>ortation  as  was  the  move- 
ment across  the  state  line."  O'Neill 
V.  Erie  B.  Co.,  182  N.  Y.  App.  Biv. 
729,  169  N.  Y.  Supp.  1008  (1918). 

6.     Taking  up  Intrastate  car. 

The  plaintiff  was  a  brakeman  on 
an  interstate  freight  train  of  the  de- 
fendant railroad  which  was  made  up 
both  of  empty  and  loaded  cars.  At 
the  station  where  the  accident  oc- 
curred, the  engine  was  detached  for 
the  purpose  of  taking  up  an  empty 
intrastate  car  on  a  siding  and  con- 
necting it  with  the  train.  While  this 
was  being  done,  the  plaintiff  was 
mounted  on  top  of  the  car,  and  when 
the  car  ran  off  the  track  and  was  car- 
ried   down    an    embuikment    he    was 


severely  injured.  An  action  under 
the  Federal  Employers'  Liability  Act 
having  been  instituted,  the  jury 
foimd  that  the  defendant  was  negli- 
gent, that  the  plaintiff  was  free  from 
contributory  negligence,  and  that  his 
damage  was  $8,500.  The  plaintiff 
then  moved  for  a  general  verdict. 
Granting  the  motion,  the  court  held 
that  the  plaintiff  was  engaged  in  in- 
terstate commerce  though  at  the  mo- 
ment engaged  in  attaching  an  intra- 
state car  to  the  train.  ''It  is  'the 
effect  of  the  injury  upon  interstate 
commerce'  which  controls,"  said  the 
court.  "By  his  injuries  the  work  of 
interstate  commerce  was  interrupted, 
and  he  is  therefore  entitled  to  the 
benefit  of  the  act."  Daley  v.  Boston 
&  M.  B.  B.,  166  N.  Y.  Supp.  840 
(1917). 

7.    Ttaln  hauling  ballast  car. 

The  plaintiff's  decedent  was  in  the 
employ  of  the  defendant  interstate 
railroad  as  a  brakeman  on  a  freight 
train,  which  at  the  time  of  the  acci- 
dent was  operating  wholly  within 
the  state.  Two  interstate  cars  orig- 
inally formed  a  part  of  the  train, 
but  before  the  injury  occurred  had 
been  disconnected  and  only  cars  from 
I>oints  within  the  state  were  being 
hauled.  Among  these,  however,  were 
several  which  were  loaded  with 
crushed  rock  to  be  used  as  ballast 
in  improving  the  roadbed  over  which 
interstate  commerce  was  carried.  At 
the  place  where  this  ballast  was  to  be 
used  the  engineer,  without  warning, 
pushed  the  forward  part  of  the  train 
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IV. 

That  about  eleven  o'clock  on  the  said  16th  day  of  February,  1916,  while 
the  plaintiff  was  in  the  orderly  and  regular  discharge  of  his  duties  upon  said 
doser,  and  engrossed  in  his  duties,  the  defendant  and  its  employees  in  charge 
of  said  gravel  train  carelessly,  recklessly  and  negligently  so  operated  the 
said  locomotive  engine  and  gravel  train  over  and  upon  said  track  and  at  such 
a  high  and  excessive  speed  as  to  run  the  said  train  into  the  said  doser  upon 
which  the  plaintiff  was  then  in  the  orderly  and  regular  discharge  of  his  duties, 
and  to  strike  the  said  doser  with  great  and  unusual  force,  thereby  knocking 
the  plaintiff  off  the  said  doser  and  in  between  the  said  gravel  cars  and  the 
doser,  and  dragged  the  said  plaintiff  over  the  said  rails,  ties,  and  dirt  along- 
side thereof,  and  injured  the  plaintiff  as  hereinafter  alleged. 


containing  the  cars  loaded  with  bal- 
last, which  had  been  uncoupled  from 
the  merchandise  portion  of  the  train, 
backward  against  the  rear  section  so 
that  the  deceased,  while  in  the  per- 
formance of  his  duties  as  a  brake- 
man,  wits  crushed  between  the  un- 
coupled portions  of  the  train.  An 
action  brought  under  the  Federal  Em- 
ployers' Liability  Act  resulted  in  a 
verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  $2,000,  to  review 
which  the  defendant  prosecuted  a 
writ  of  error.  The  court  reversed 
judgment  and  remanded  the  case  on 
other  grounds,  but  held  that  'Hhe 
railroad  ♦  ♦  ♦  being  already  in 
use  as  an  instrumentality  for  inter- 
state comme^'ce,  and  the  train,  at  the 
time  of  the  accident,  carrying  bal- 
last to  be  used  in  better  preparing 
the  roadbed  for  the  transmission  of 
such  commerce,"  the  deceased  was 
engaged  in  interstate  commerce. 
Warren  v.  Jackson,  204  111.  App.  576 
(1917). 

E.    Switchmen. 

1.     Shifting  cars  In  yards. 

a.    Empties. 

Plaintiff  was  a  switchman  in  the 
railroad  yards  of  the  defendant.  He 
was  engaged  in  moving  from  one 
track  to  another  two  empty  cars, 
neither  of  which  was  either  beginning 
or  ending  a  transit.  He  was  riding 
the  end  car,  with  his  foot  over  the 
forward  end,  and  sustained  injury 
through  collision  of  the  car  he  was 
riding   with    a   third    car   which    was 


standing  on  the  switch  track  along 
which  the  two  cars  were  being  moved. 
The  two  cars  the  plaintiff  was  mov- 
ing were  intrastate  cars.  The  car 
with  which  the  moving  cars  collided 
was  an  interstate  car,  and  the  injury 
to  the  plaintiff  was  due  to  the  fact 
that  the  interstate  car  was  not  equip- 
ped with  a  drawhead  or  end  sill,  so 
that  its  body  eame  against  the  body 
of  the  other  car,  crushing  the  plain- 
tiff's leg.  In  the  course  of  a  de- 
cision reversing  a  judgment  had  by 
the  plaintiff  and  dismissing  the  com- 
plaint, the  court  ruled  that  "as  the 
plaintiff  was  engaged  in  moving  intra- 
state cars  merely,  he  was  not  em- 
ployed in  the  furtherance  of  inter- 
state commerce,  and  no  liability  arose 
therefrom  under  the  Federal  Employ- 
ers' Liability  Act."  Ward  v.  Brie  R. 
Co.,  —  N.  Y.  App.  Div.  — ,  172  N.  Y. 
Supp.  691   (1918). 

b.    Loaded,  to  aid  consignee. 

While  plaintiff,  who  was  a  member 
of  the  local  switching  crew  at  a  sta- 
tion on  the  defendant's  road,  was  set- 
ting the  brake  on  an  open  coal  car 
which  was  being  switched  from  a  sid- 
ing on  one  side  of  the  station  to  a 
switch  on  the  opposite  side,  he  sus- 
tained injuries  that  resulted  in  the 
loss  of  his  left  hand  and  of  his  left 
leg  below  the  knee.  The  car  in  ques- 
tion had  arrived  at  the  station  from 
an  interstate  journey  and  had  been 
placed  on  the  first  switch  2  days  be- 
fore it  was  ordered  by  the  consignee 
to  be  transferred  to  the  second  sid- 
ing.     An    action    under    the    Federal 
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Plaintiif  farther  alleges  that  at  the  time  of  the  injury  herein  complained 
of  the  enffine  which  was  being  operated  by  the  defendant  was  pushing  a  large 
number  of  dump  gravel  cars,  about  twenty-five  in  number. 

That  in  the  train  crew  operating  said  train  there  was  an  engineer,  fire- 
man, conductor,  and  two  brakemen.  That  it  was  the  duty  of  the  defendant 
company  in  operating  its  said  train  to  have  one  of  its  employees  upon  the 
front  of  said  train  as  it  was  being  pushed  along  said  track  in  order  to  keep 
a  proper  lookout  and  to  give  proper  and  adequate  signals  and  warnings.  And 
it  was  the  duty  of  the  defendant  company  to  further  have  a  second  brake- 
man  between  the  front  brakeman  and  the  engineer  to  transmit,  when  neces- 
sary, the  signals  by  the  brakeman  on  the  front  of  the  train  to  the  engineer. 


Employers'  Liability  Act  resulted  in 
a  verdict  in  favor  of  the  plAintiff  in 
the  sum  of  $25,057.31.  By  a  writ  of 
error  the  plaintiif  brought  the  case 
to  the  circuit  court  of  appeals.  Re- 
versing the  judgment,  the  court  held 
that  since  the  interstate  journey  of 
the  car  in  question  had  ended  when 
the  car  was  placed  upon  the  first 
switch,  and  since  all  switching  in  the 
yard  thereafter  for  the  convenience 
of  the  consignee  was  intrastate  com- 
merce, it  followed  that,  when  injured, 
plaintiff  was  not  employed  in  inter- 
state commerce.  Delaware,  L.  &  W. 
E.  Co.  V.  Peck,  —  C.  0.  A.  — ,  255 
Fed.  261  (1918). 

c     Reloaded  with  Interstate  goods. 

The     plaintiff's     decedent     wais     a 
switchman  in   the   employ   of   the   de- 
fendant  in   its   yards   at   C.     At   the 
time    of    the    accident    the    deceased 
with  his  crew  was  switching  four  cars, 
three    of    which    were    boarding    cars 
billed  to  C  from  a  point  outside  the 
state,  and  were  being  moved  to  a  dif- 
ferent   track    to    be   sent   to   another 
point    within    the    state.     The    fourth 
ear    contained    a    shipment    from    out- 
side the  state,  which  had  been  trans- 
ferred   within    the    state    to    a    local 
train     and     after     being     transferred 
into    a    refrigerator    car    was    to    be 
placed  in  another  local  train  and  pro- 
ceed    to    its    destination    within    the 
state.       The    engine    backed    up    and 
kicked    the    four    cars    so    that    they 
would  go  to  their  proper  places.    The 
brake  on  the  head  car,  however,  was 
set  and  the  cars  after  moving  a  short 


distance  stopped.  The  deceased  was 
upon  the  head  car,  and  after  releas- 
ing the  brake,  turned,  and  walked 
towards  the  other  cars.  The  engine 
shunted  the  cars  again  whereupon  the 
deceased  fell  to  the  ground  where  he 
was  run  over  and  killed.  A  suit  un- 
der the  state  law  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiif 
for  $4,000,  from  which  the  defendant 
appealed.  The  court  reversed  the 
judgment,  holding  that  the  deceased 
was  engaged  in  interstate  commerce 
at  the  time  of  his  death.  This  result 
followed,  the  court  pointed  out,  be- 
cause the  movement  of  the  refrig- 
erator car  was  purely  interstate, 
though  its  interstate  movement  had 
been  interrupted  by  several  transfers. 
Louisville  &  N.  B.  Co.  v.  Meadors ' 
Adm'r,  176  Ky.  765,  197  S.  W.  440 
(1917). 

d.    Empty,  to  scale  track. 

The  plaintiff,  a  switchman  in  the 
employ  of  the  defendant  railroad, 
was  engaged,  when  injured,  in  switch- 
ing an  empty  car  to  the  scale  track 
to  be  weighed  in  order  to  determine 
the  net  weight  of  an  interstate  load. 
Standing  on  the  track  were  three 
empty  cars,  the  southernmost  of 
which  was  a  '*coke"  car.  In  the 
switching  movement  just  before  the 
accident  occurred,  two  empty  flat  ears 
were  being  pushed  north  on  this 
track  by  an  engine  for  the  purpose 
of  coupling  to  the  '*coke"  car  the 
north  flat  car  on  which  the  plaintiif 
was  riding.  At  the  first  impact  the 
cars    failed    to    couple.      The    engine 
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That  there  was  a  brakeman  on  the  front  car,  which  was  being  pushed  by  the 
said  engine,  but  the  remaining  employees  upon  said  train  were  in  the  cab  of 
the  engine,  and  there  was  no  brakeman  between  the  said  front  brakeman  and 
the  engine. 

Plaintiff  alleges  that  the  employees  in  charge  of  the  defendant's  said 
train  and  the  said  engine  were  negligent  and  careless  and  reckless  in  not 
keeping  a  proper  or  any  lookout  in  the  direction  in  which  the  said  train  was 
being  pushed. 

VI. 

Plaintiff  further  alleges  that  the  said  train  was  being  pushed  and  pro- 
pelled over  the  said  track  at  a  high,  negligent  and  excessive  rate  of  speed, 


came  to  a  stop  and  the  plaintiff  went 
between  the  flat  car  and  the  "coke** 
car  to  adjust  the  knuckle  on  the  lat- 
ter, and  after  adjusting  it  gave  a  sig- 
nal to  the  engineer  to  go  ahead.  In 
walking  out,  however,  he  stepped  on 
a  piece  of  coke,  causing  his  left  foot 
to  slide  under  the  wheel  of  the  car 
about  the  time  of  the  second  im- 
pact, when  again  there  was  a  failure 
to  couple.  An  action  under  the  Fed- 
eral Employers*  Liability  Act  resulted 
in  a  judgment  for  $5,000,  from  which 
the  defendant  appealed.  The  appel- 
late court  reversed  judgment  with  a 
finding  of  fact,  and  denied  both  a  re- 
hearing and  a  writ  of  certiorari  to 
the  supreme  court,  but  held  that  the 
plaintiff  was  engaged  in  interstate 
commerce,  in  the  absence  of  any  evi- 
dence to  show  that  the  car  being 
weighed  had  at  the  time  been  with- 
drawn from  interstate  transportation. 
Curran  v.  Chicago  Short  Line  By. 
Co.,  198  m.  App.  154  (1916). 

2.    Making  up  Interstote  train. 

The  plaintiff  was  a  member  of  a 
switching  crew  composed  of  six  em- 
ployees of  the  defendant  railroad 
company,  working  in  one  of  its  yards. 
In  the  course  of  their  work  the  crew 
coupled  seven  cars  on  a  straight  lead 
and  moved  them  upon  and  along  a 
ladder  lead  that  connected  all  the 
■witch  tracks  in  that  part  of  the  yard. 
They  then  kicked  one  of  the  cars  in 
upon  a  track,  and  the  plaintiff  rode 
it  for  100  yards.  After  he  had  set 
the  brake  on  it  he  alighted  and 
walked  down  the  main  track  toward 


three  of  the  cars,  which  were  to  be 
placed  By  the  crew  in  a  train  to  be 
taken  into  another  state.  It  was  his 
duty,  after  the  cars  had  been  kicked 
in  upon  the  track,  to  stop  them  at 
the  proper  place  by  applying  the 
brakes.  As  he  was  approaching  them 
for  this  purpose  his  foot  became 
caught  between  a  guardrail  and  a 
stock  rail,  at  a  switch,  and  he  was 
held  so  that  when  the  cars  came  to 
the  place  his  foot  was  cut  off  by  the 
wheels.  In  disposing  of  an  appeal 
by  the  defendant  from  a  judgment 
entered  upon  ■  a  verdict  returned  in 
the  plaintiff's  favor,  the  court  ruled 
that  upon  the  showing  made  the 
plaintiff  when  injured  was  employed 
in  interstate  commerce,  so  that  the 
case  was  governed  by  the  Federal 
Employers'  Liability  Act,  under 
which,  in  distinction  from  the  stat- 
ute law  of  the  state,  the  doctrine  of 
assumption  of  risk  would  be  recog- 
nized as  a  defense,  holding,  further, 
that  the  plaintiff,  a  man  with  11 
years'  experience  as  a  brakeman,  fa- 
miliar with  the  yard  in  which  he  was 
working  and  with  the  existence  and 
location  of  the  guardrail  in  question 
and  chargeable  with  knowledge  of 
every  condition  bearing  upon  the  ac- 
cident causing  his  injury,  most  be 
held  to  have  assumed  the  risk.  The 
judgment  was  reversed.  Gaddy  v. 
North  Carolina  R.  Co.,  176  N.  0.  616, 
96  8.  E.  926   (1918). 

3.     Breaking  up  interstate  train. 

In  yards  designed  and  used  for  the 
assembling  and  breaking  up  of  inter- 
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to  wit,  the  speed  of  at  least  10  miles  an  hour,  and  plaintiff  alleges  that  anv 
speed  in  excess  of  4  miles  an  hour  would  have  been  and  was  unreasonably  hip^h 
and  dangerous,  and  it  was  the  practice  and  custom  of  the  defendant  and  its 
employees  to  approach  said  bridge  at  a  slow  rate  of  speed  and  not  to  exceed 
4  miles  an  hour. 

Plaintiff  alleges  that  the  said  defendant  recklessly,  carelessly  and  negli- 
gently propelled  its  said  train  up  against  the  said  doser  car  upon  which  the 
plaintiff  was  engaged  in  the  performance  of  his  duties,  and  struck  and 
bumped  and  collided  with  the  same  at  said  high  and  dangerous  rate  of  speed. 

vn. 

Plaintiff  further  alleges  that  he  saw  the  train  approaching  some  distance 


state  trains,  a  switchman  riding  on 
a  car  in  a  train  that  had  come  from 
another  state,  and  assisting  in  the 
breaking  up  of  the  train  so  that  the 
freight  could  be  distributed  to  vari- 
ous destinations,  local  and  more  dis- 
tant, within  the  state,  was  injured 
through  the  negligent  kicking  of  a 
certain  string  of  cars  against  the 
train.  It  was  held,  in  a  decision  af- 
firming a  judgment  had  by  the  plain- 
tiff in  an  action  under  the  Federal 
Employers'  Liability  Act,  that  the 
plaintiff  employee  when  injured  was 
engaged  in  interstate  commerce  so 
that  the  case  was  determinable  under 
the  federal  law  and  not  under  the 
compensation  act.  Southern  Pac. 
Co.  V.  Stephens,  —  Tex.  Civ.  App.  — , 
201  8.  W.  1076  (1918).  A  rehearing 
of  the  appeal  was  denied. 

The  deceased  was  a  member  of  a 
night  switching  crew  engaged  in 
breating  up  a  freight  train  and  dis- 
tributing cars  to  various  tracks  to 
properly  group  them  for  delivery  to 
different  railroads  or  to  their  respec- 
tive local  destinations.  The  train 
which  the  crew  was  breaking  up  con- 
sisted of  forty-one  cars,  of  which  at 
least  four  carried  interstate  freight. 
One  interstate  car  placed  shortly  be- 
fore the  accident  had  not  been  placed 
far  enough  past  the  switch  to  afford 
a  safe  operating  clearance  between  it 
and  other  cars  which  might  be  moved 
in  upon  the  adjoining  track.  Cars 
were  'placed  upon  the  adjoining  track 
a  short  time  later,  and  then,  as  the 
remainder  were  being  pulled  onto  the 
main  track,  the  deceased  was  caught 
19  N.  C.  C.  A.— 2 


between  the  corner  of  the  car  placed 
on  the  adjoining  track  near  its  clear- 
ing point  and  the  middle  of  a  car 
•in  the  train  on  which  he  was  riding. 
An  action  under  the  Federal  Employ- 
ers' Liability  Act  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff 
for  $6,000,  from  which  the  defendant 
appealed.  The  court  affirmed  the 
judgment  saying:  "In  view  of  the 
evidence  showing  that  deceased  was 
engaged  as  a  member  of  this  crew  in 
breaking  up  a  train  containing  both 
interstate  and  intrastate  cars,  which 
were  being  handled  by  the  engine  and 
crew  indiscriminately,  we  think  that 
a  prima  facie  showing  was  made  that 
he  was  engaged  in  interstate  com- 
merce at  the  time  of  his  injury, 
•  *  *  or  that  he  was  performing  an 
act  'so  directly  and  immediately  con- 
nected with  such  business  as  to  sub- 
stantially form  a  part  or  necessary 
incident  thereof.'  ♦  ♦  ♦  -^q  ^^e 
of  the  opinion  that  the  evidence  ad- 
duced made  the  matter  a  question  for 

the  jury;  and  it  was  duly  submitted 
by  an  instruction  given  at  plaintiff's 
request."  Boberson  v.  St.  Louis,  M. 
B.  Terminal  By.  Co.,  —  Mo.  App.  — , 
213  S.  W.  873  (1919). 

4.     On  way  to  get  work  clothes. 

Plaintiff's  decedent  was  employed 
by  the  defendant  railroad  company  as 
a  member  in  a  crew  of  a  switch  en- 
gine used  regularly  in  making  up  de- 
parting trains  and  breaking  up  trains 
arriving  in  a  certain  division  of  the 
defendant's  yards.     This  division  was 
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away  and  observed  the  front  brakeman  on  the  front  of  said  train,  and  relying 
upon  the  said  defendant  and  its  employees  to  proceed  cautiously  and  with  due 
care  in  performing  their  duties  to  the  plaintiff,  who  was  in  plain  sight  upon 
the  said  doser,  and  where  his  duties  required  him  to  be,  plaintiff  proceeded 
with  the  performance  of  his  duties  and  became  engrossed  therein,  and  was  ex- 
amining and  looking  at  the  said  bridge  for  the  purpose  of  ascertaining  just 
where  the  load  should  be  dumped,  and  was  examining  to  see  that  the  said 
doser  was  in  proper  position,  and  the  said  train  thereupon  approached  the  said 
doser  and  ran  into  and  bimiped  the  said  doser  at  such  unusual  and  excessive 
speed  and  with  such  great  and  unusual  force  as  to  jar  and  knock  the  plaintiff 
off  of  said  doser  and  between  the  wheels  of  said  doser  and  the  wheels  of  the 
said  gravel  cars,  as  hereinbefore  alleged,  and  injuring  the  plaintiff  as  herein- 
after alleged. 


used  exclusively  for  interstate  trains, 
although  some  of  the  trains  carrie(^ 
intrastate  as  well  as  interstate  cars, 
and  both  classes  of  ears  were  moved 
by  the  switch  engine.  The  work  of 
the  deceased  began  at  midnight.  He 
was  killed  about .  8  minutes  before 
midnight,  after  he  had  entered  the 
yard  on  his  way  to  work  and  as  he 
was  going  towards  the  place  at  which 
he  was  to  report  and  to  a  shanty 
from  which  he  was  to  obtain  his 
working  clothes.  Death  was  caused 
by  contact  with  a  moving  engine.  In 
a  decision  reversing  a  judgment  of 
the  appellate  division  of  the  supremo 
court,  and  reinstating  a  judgment  of 
the  trial  term  in  favor  of  the  plain- 
tiff, it  was  held  that  the  deceased 
was  killed  while  working  in  connec- 
tion with  interstate  commerce  in  such 
a  sense  as  brought  the  case  within  the 
operation  of  the  Federal  Employers* 
Liability  Act.  It  was  said:  "In 
walking  through  his  employer's  yards 
to  reach  his  place  of  work  with  that 
purpose  solely  in  view,  and  with  the 
time  when  that  work  must  begin 
closely  approaching,  he  is  performing 
a  duty  which  his  master  requires  of 
him,  a  necessary  incident  to  his  work, 
and  when  killed  under  such  circum- 
stances it  would  be  a  narrow  con- 
struction to  hold  that  in  the  language 
of  the  federal  statute  he  is  not  then 
'employed  by  such  carrier  in  such 
commerce.'  "  Knowles  v.  New  York, 
N.  H.  ft  H.  R.  Co.,  223  N.  Y.  513,  119 
N.  B.  1023   (1918). 


6.    On  way  to  take  up  new  work. 

The  plaintiff,  serving  as  a  brake- 
man  in  a  crew  engaged  in  switching 
freight  cars  in  the  defendant's  yard, 
assisted  in  switching  some  50  or  60 
cars,  all  on  the  same  string,  some  of 
them  containing  freight  that  had 
been  carried  through  the  state  from 
other  states,  others  loaded  with 
freight  in  process  of  being  trans- 
ported out  of  the  state  into  other 
states,  and  still  others  containing 
goods  being  shipped  between  places 
wholly  within  the  state.  After  the 
switching  of  this  string  of  cars  had 
been  completed  at  a  time  when  the 
working  day  had  not  ended  and  as 
the  plaintiff  was  crossing  certain 
tracks  of  the  yard  to  rejoin  his  en- 
gine for  the  purpose  of  continuing 
his  regular  work  which  throughout 
the  day  would  consist  in  the  shifting 
of  ears  bearing  intrastate  freight  and 
also  cars  bearing  interstate  freight, 
he  was  injured  as  a  result  of  the  col- 
lision of  a  moving  car  with  a  station- 
ary car.  It  appeared  that  the  next 
switching  movement  performed  by  his 
crew,  subsequently  to  the  occurrence 
of  the  accident,  consisted  in  the  mov- 
ing of  3  cars  containing  coal  which 
had  been  transported  from  another 
state  into  the  state  in  which  the 
yards  in  question  were  situated.  It 
was  held  that  the  plaintiff  when  in- 
jured was  engaged  in  interstate  com- 
merce, and  so  was  within  the  Federal 
Employers'  Liability  Act.     The  court 


Digitized  by 


Google 


19191         KiNZELL  V.  Chicago,  Milwaukee  a  St.  Paul  Ry.  Co. 


19 


vin. 

Plaintiff  further  alleges  that  the  said  defendant  was  further  negligent  in 
not  having  a  tail  air  hose  on  the  rear  car  of  said  train — that  is,  a  taU  air  hose 
on  the  car  furthest  from  the  engine,  so  that  the  brakeman  on  the  front  car 
of  the  train,  in  operating  the  said  air  hose  by  means  of  a  valve,  could  stop 
the  train  in  case  of  necessity.  That  if  the  defendant  had  had  a  tail  air  hose 
and  valve  on  said  train  at  the  position  of  said  brakeman  on  the  train,  the 
said  brakeman  could  have  stopped  the  train  by  the  application  of  said  air 
brakes  before  striking  the  doser  upon  which  the  plaintiff  was  engaged  in  the 
discharge  of  his  duties.  And  even  if  the  plaintiff  was  knocked  from  said 
doser  and  between  the  wheels  of  said  doser  and  the  wheels  of  said  gravel  car, 
by  nse  of  said  tail  air  hose  and  valve,  had  one  been  provided  and  used,  the 


cited  particularly  the  case  of  Erie 
B.  Co.  V.  Winfield,  244  U.  S.  170,  61 
L.  Ed.  1057,  37  Sup.  Ct.  556,  14  N. 
O.  C.  A.  957  (1917),  and  said:  "This 
crossing  of  the  tracks  [by  the  plain- 
tiff just  before  the  accident]  was  as 
much  a  necessary  incident  of  the  op- 
eration of  switching  the  cars  above 
referred  to  as  the  crossing  of  the 
tracks  was  an  incident  of  the  em- 
ployment in  interstate  commerce  ,in 
the  Winfield  case."  Erie  R.  Co.  v. 
Downs,  162  C.  C.  A.  485,  250  Fed.  415 
(1918). 

A  railroad  employee  met  his  death 
while  working,  aa  he  customarily  did 
daily   between   the   hours   of   7  a.   m. 
and    11    a.    m.,    as    a    member    of    a 
switching  crew.     The   cause  of  death 
was    his    falling    from    the    footboard 
of  the  engine  as  it  was  being  driven 
over    certain    cross    tracks,    with    no 
cars  attached  to  it,  from  a  place  at 
which  the  crew  had  just  set  a  train 
containing    interstate     cars,    and    to- 
wards another   train  which   also   con- 
tained interstate  ears.     The  only  pur- 
pose   in    crossing    the    tracks    was    to 
reach    the    second    train    in    order    to 
move  it.     It   was   held,   that    as   the 
determination  of  whether  work  being 
done    was    in    connection    with    inter- 
state    or    with     intrastate     commerce 
depended    upon    the    immediate    pur- 
pose  for  which  such  work  was  done, 
and    since   it   appeared   in   the   record 
that  the  only  purpose  in  crossing  over 
the  tracks  mentioned  was  to  move  the 
engine   from  the   point   of   completion 
of  one  act  of  interstate  commerce  to 
the    point    of    commencement    of    an- 


other act  of  interstate  commerce,  the 
deceased  when  killed  was  employed 
in  interstate  commerce  so  as  to  bring 
the  situation  within  the  purview  of 
the  Federal  Employers'  Liability  Act, 
and  to  render  inapplicable  the  state 
Workmen's  Compensation  Act.  Wan- 
gerow  V.  Industrial  Board,  286  111. 
441,  121  N.  E.  724  (1918).  A  rehear- 
ing was  denied  in  February,  1919. 

F.     Operator  of  yards  speeder. 

In  the  case  of  Illinois  Cent.  B.  Co. 
V.  Industrial  Board  of  Illinois,  284 
HI.  267,  119  N.  E.  920  (1918),  the 
employer,  in  seeking  reversal  of  a 
judgment  of  the  circuit  court  con- 
firming an  award  by  the  Industrial 
Board  of  compensation  under  the 
Workmen's  Compensation  Act,  in  part 
contended  that  the  applicant's  de- 
cedent, when  killed,  was  engaged  in 
interstate  commerce  so  that  the  Fed- 
eral Employers'  Liability  Act,  and 
not  the  Workmen's  Compensation  Act, 
applied.  It  appeared  that  the  em- 
ploying railroad  company  was  en- 
gaged in  both  interstate  and  intra- 
state commerce.  The  deceased  met 
his  death  as  the  result  of  a  collision 
between  a  gasoline  motor  car  which 
he  was  operating  and  a  bad  order 
car  of  the  employer  standing  on  a 
track.  The  purpose  of  the  operation 
of  the  motor  car  at  the  time  was  the 
bringing  of  switchmen  from  one  part 
of  the  yard  to  another,  in  order  that 
they  might  break  up  trains,  which 
might  contain  cars  for  either  class  of 
commerce.  At  the  time  of  the  ac- 
cident  he   was   taking  the   motor   car 
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said  train  could  have  been  stopped  almost  immediately  and  the  injuries  to  the 
plaintiff  avoided.  Plaintiff  further  alleges  that  when  being  thrown  from  the 
said  doser  his  clothing  caught  in  an  arch  bar  bolt  on  the  front  gravel  car. 

IX. 

Plaintiff  further  alleges  that  the  said  doser  and  this  plaintiff  were  in 
plain  sight  of  the  approaching  train  for  a  quarter  of  a  mile  at  least,  and  the 
injury  to  the  plaintiff  couid  have  been  avoided  after  the  plaintiff  was  or 
should  have  been  discovered  by  the  employees  of  the  defendant  upon  the  said 
train,  if  they  were  or  had  been  keeping  a  lookout. 

Flaintiff  further  alleges  that  this  plaintiff  was  discovered  (* Amendments 
permitted  by  order  of  court,  October  31,  1916.     L.  E.  Adams,  Cflerk   District 


to  the  north  end  of  the  yard  in  order 
that  he  might  bring  back  to  another 
point  three  switchmen  who  had  lately 
ridden  to  the  north  end  five  cars 
loaded  with  company  coal  consigned 
to  a  point  within  the  state  but  sub- 
ject to  possible  reconsignment  to  any 
point  within  or  without  the  state.  In 
affirming  the  judgment,  the  court  held 
that  the  railroad  company  had  not 
sustained  the  burden,  which  was  upon 
it,  to  show  that  the  work  being  done 
at  the  time  of  the  injury  was  in  in- 
terstate commerce.  The  deceased, 
when  injured,  was  not,  the  court  said, 
"handling  or  engaged  in  any  way  in 
the  movement  of  cars  shown  to  have 
been  employed  at  the  time  in  inter- 
state commerce,  and  there  was  no 
showing  that  the  nature  of  the  work 
he  was  doing  at  the  time  of  the  in- 
jury was  any  part  of  interstate  com- 
merce.'* 

O.    Operator  of  electric  car. 

1.    Conductor. 

The  defendant  interurban  electric 
railroad  extended  between  points  lo- 
cated wholly  within  the  state.  The 
claimant's  decedent  was  a  conductor 
and  on  the  return  trip  a  car  billed 
to  a  point  out  of  the  state  was  a 
part  of  the  train.  On  arrival  at  the 
end  of  the  line,  the  car  was  placed 
on  the  transfer  track  of  the  railroad 
which  was  to  carry  it  to  a  destina- 
tion without  the  state.  The  train 
then  proceeded  to  the  defendant's 
yards,  where  it  was  placed  on  a  sid- 


ing, while  the  motor  with  the  ca- 
boose only  attached  proceeded  to  the 
yard  office  of  the  defendant.  There 
deceased  boarded  the  caboose  and  sig- 
naled the  motorman  to  place  the 
motor  in  the  bam.  At  some  point 
between  the  yard  office  and  the  bam 
the  conductor  fell  from  the  platform 
of  the  caboose  and  was  fatally  in- 
jured. Proceedings  having  been  in- 
stituted in  the  name  of  the  claimant, 
as  widow  of  the  decedent,  under  the 
Workmen's  Compensation  Act,  there 
resulted  an  award  to  the  claimant. 
This,  on  appeal,  was  reversed  by  the 
district  court,  but  on  further  appeal 
the  judgment  of  that  court  was  re- 
versed, the  court  holding  that  the  de- 
ceased was  engaged  wholly  in  intra- 
state service  from  the  time  the  inter- 
state car  of  the  train  was  left  on  the 
transfer  track  of  the  connecting  car- 
rier. At  that  time,  the  court  pointed 
out,  his  connection  with  interstate 
commerce  ended,  and  his  injury  hav- 
ing occurred  thereafter  on  the  way  to 
the  car  bam,  his  right  of  recovery 
under  the  state  law  could  not  be 
questioned.  Smith  v.  Intemrban  By. 
Co.,  —  Iowa  — ,  171  N.  W.  134 
(1919). 

2.    Motorman. 

In  JNelson  v.  Ironwood  &  B.  Bail- 
way  ft  Light  Co.,  204  Mich.  347,  170 
N.  W.  45  (1918),  the  defendant  rail- 
road operated  a  street  railway  and 
interurban  system  between  points  in 
two  different  states.  The  duties  of 
the   plaintiff,   who   was   a   motorman. 
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Court.  By  C.  J.  Oallalian,  Deputy)  *or  should  have  been  dUeovered,  by  the 
said  defendant  and  its  employee,  to  wit,  the  said  brakeman  upon  the  front 
ear,  *who  saw  or  should  have  seen  the  plaintiff,  in  ample  and  sufficient  time 
to  have  stopped  the  said  train  after  the  said  brakeman  discovered  this  plain- 
tiff in  a  position  of  danger  and  engrossed  in  the  performance  of  his  duties, 
notwithstanding  which  the  defendant  continued  to  propel  said  train  and  cars 
over  said  track  without  reducing  the  speed  thereof  or  attempting  to  stop  the 
same  until  after  the  doser  was  struck. 

X. 

Plaintiff  further  alleges  that  after  the  said  doser  was  struck  and  plaintiff 
knocked  off  the  train,  the  said  engineer  in  charge  of  said  engine  negligently 


were  to  take  cars  from  a  certain 
point  at  one  of  the  terminals  to  a 
suburb,  after  which  the  same  car  was 
taken  by  another  motorman  across 
the  line  into  the  other  state.  On  the 
night  of  the  accident,  while  the  plain- 
tiff was  making  a  return  trip  from 
the  suburb,  the  trolley  wheel  came  off 
the  wire.  In  replacing  it,  plaintiff 
was  compelled  to  stand  between  the 
rails  of  the  track  at  the  rear  of  his 
car  and  manipulate  the  rope  attached 
to  the  trolley  pole.  While  he  was 
thus  engaged  an  interurban  car  ap- 
proached rapidly  from  the  rear  and 
collided  with  his  car,  crushing  plain- 
tiff between  the  ears  and  so  severely 
injuring  him  that  he  lost  one  leg  at 
the  thigh.  As  the  defendant  railway 
eompany  had  not  elected  to  come  un- 
der the  Workmen's  Compensation 
Law,  a  common-law  action  was 
brought,  which  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  $12,- 
500.  On  a  writ  of  error  to  the  su- 
preme court,  the  judgment  was  re- 
versed and  a  new  trial  granted,  on 
the  ground  that  the  plaintiff,  in  be- 
ing employed  on  a  car  which  went 
from  one  state  to  another,  was  en- 
gaged in  interstate  commerce  and 
should  have  brought  his  action  under 
the  Federal  Employers'  Liability  Act. 

IL     Bonndhoufle  employees. 

A.    Working  with  engine. 

1.     Orarhanllng  for  run. 

The  plaintiff  was  a  hostler  in  the 
employ     of     the     defendant    railway 


company  in  its  yards  at  Oakdale, 
Tenn.,  a  division  terminal.  He  was 
engaged  at  night  in  firing  a  certain 
engine  No.  813  which  had  been  sched- 
uled to  pull  an  interstate  passenger 
train  from  Oakdale  to  Danville,  Ky. 
Engines  of  the  class  to  which  this 
one  belonged  were  too  wide  to  be 
used  on  bridges  south  of  the  division 
terminal  at  Oakdale,  and  in  practice 
and  of  necessity  such  engines  ''were 
to  all  intents  and  purposes  used  ex- 
clusively and  habitually  in  runs  *  * 
*  from  Oakdale  to  Danville.*'  No. 
813  had  come  in  from  Danville,  and 
after  lying  at  Oakdale  for  13^ 
hours  was  to  haul  a  return  train  to 
Danville.  As  part  of  the  preparation 
for  the  departure  of  the  engine  the 
plaintiff  undertook  to  fire  it,  using  a 
blowpipe  inserted  in  the  smokestack. 
When  he  came  to  remove  the  blow- 
pipe one  of  its  sections  became  de- 
tached and  fell  back  into  the  boiler. 
He  secured  assistance  from  the  boiler 
maker  in  opening  the  boiler  head 
and  getting  the  section  of  blowpipe 
out.  In  the  i>erformance  of  this  op- 
eration, the  plaintiff  ascended  the 
pilot  and  took  a  position  in  front  of 
the  smokestack.  While  he  was  there, 
leaning  over  and  reaching  down  to  re- 
ceive the  section  of  blowpipe  being 
taken  out  by  a  helper,  an  inspector, 
who  had  entered  the  engine  cab  and 
did  not  see  the  plaintiff,  brought 
some  pressure  to  bear  on  the  oval 
metal  hood  attached  to  the  smoke- 
stack, in  the  process  of  testing  it, 
with  the  result  that  the  hood  fell 
forward,     striking    and    injuring    the 
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and  carelessly  failed  to  apply  the  automatic  air  brakes  upon  said  engine  and 
train  and  thereby  the  plaintiff  was  pushed  and  dragged  and  rolled  along  and 
over  the  said  track  and  rails  and  ties  between  the  wheels  of  the  said  doser 
and  the  said  gravel  car. 

Plaintiff  further  alleges  that  the  said  engineer  in  charge  of  said  train, 
had  he  been  keeping  a  proper  or  any  lookout,  could  have  seen  the  said  doser 
upon  said  track  and  this  plaintiff  thereon  in  ample  time  to  have  stopped  the 
train  before  striking  said  doser. 

Plaintiff  alleges  that  the  said  defendant  and  its  employees  in  charge  of 
said  train  negligently,  carelessly  and  recklessly  propelled  the  said  train  at 
such  unusual  and  high  rate  of  speed  against  the  said  doser  without  having 
proper  or  adequate  control  thereover. 


plaintiff.  A  judgment  had  by  the 
plaintiff  having  "been  reversed  by  the 
court  of  civil  appeals,  the  case  was 
taken  to  the  supreme  court  on  peti- 
tion for  certiorari,  filed  by  the  plain- 
tiff. The  principal  question  raised 
for  the  decision  of  the  court  was 
whether,  when  injured,  the  plaintiff 
was  engaged  at  a  task  falling  within 
the  scope  of  the  Federal  Employers' 
Liability  Act.  In  holding,  in  the 
course  of  a  decision  reversing  the  de- 
cision of  the  court  of  civil  appeals 
and  affirming  the  judgment  had  by 
the  plaintiff  in  the  trial  court,  that 
the  case  was  determinable  under  the 
federal  law,  the  court  said:  J 'There 
was  a  specific  designation  of  the  en- 
gine in  question  for  an  interstate 
journey  before  Morgan  [the  plaintiff] 
began  to  fire  it.  *  ♦  ♦  The  char- 
acter of  the  engine,  therefore,  did 
not  depend  on  any  probability  or 
upon  any  accidental  later  event.  The 
test  event  of  designation  preceded 
Morgan's  going  upon  it,  and  we  think 
firmly  fixed  its  status  as  an  instru- 
mentality of  interstate  commerce,  so 
far  as  his  rights  are  concerned. 
*  ♦  ♦  The  chance  that  there  would 
be  a  countermand  of  the  order  of 
designation  was  itself  if  a  probabil- 
ity, then  one  too  remote  for  consid- 
eration, as  a  practical  question;  and 
until  in  fact  given  Morgan's  status 
for  recovery,  it  seems,  would  not  be 
changed.  At  the  moment  of  the  in- 
jury that  status  was  one  controlled 
by  the  [federal]  act."  Cincinnati, 
N.  O.  ft  T.  P.  By.  Co.  v.  Morgan,  — 
Tenn.  — ,  201  S.  W.  128  (1918). 


2.    llakiiig  tool  boix. 

The  plaintiff  was  employed  by  the 
defendant  as  a  night  box  packer  to 
work  upon  both  interstate  and  intra- 
state engines.  His  duties  consisted 
in  packing  the  journal  boxes  of  loco- 
motives, changing  brasses,  and  doing 
other  incidental  work  upon  locomo- 
tives under  the  direction  of  his  fore- 
man. The  plaintiff  thought  that  in 
his  work  he  needed  a  tool  box  in 
which  to  carry  his  tools  and  to  sit 
on  when  working  under  an  engine. 
The  foreman  was  unable  to  secure 
one  for  him  and  said:  "When  you  get 
time,  make  it  yourself."  According- 
ly, the  plaintiff,  before  leaving  work 
on.  the  morning  of  the  accident  went 
from  the  roundhouse  to  the  ear  shop 
adjoining,  and  started  to  make  such 
a  tool  box.  In  attempting  to  saw  a 
piece  of  wood  with  an  electric  circu- 
lar saw  he  lost  four  fingers  of  his 
left  hand.  An  action  under  the  Fed- 
eral Employers'  Liability  Act  resulted 
in  a  verdict  and  judgment  for  $5,000. 
In  reversing  the  judgment  and  dis- 
missing the  action,  the  court  held 
that  the  plaintiff  was  not  engaged  in 
interstate  commerce  at  the  time  of 
the  accident,  saying:  ''The  making 
of  a  tool  box  was  no  part  of  inter- 
state commerce,  and  it  was  entirely 
outside  the  line  of  plaintiff's  employ- 
ment. He  was  employed  as  an  engine 
box  packer,  and  not  as  a  carpenter. 
His  employment  and  his  duties  were 
in  the  roundhouse."  Froeliah  v. 
Northern  Pac.  By.  Co.,  —  N.  D.  — , 
173  N.  W.  822  (1919). 
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Plaintiif  farther  alleges  that  it  was  the  duty  of  the  defendant  to  either 
stop  the  said  train  before  coupling  onto  the  said  doser,  or  at  the  time  of  coup- 
ling onto  the  said  doser,  or  to  make  an  easy  coupling*  thereof,  and  that  the 
defendant  was  negligent  and  careless  in  bumping  into  the  said  doser  in  the 
manner  hereinbefore  alleged. 

XI. 
Plaintiff  further  alleges  that  prior  to  the  happening  of  said  accident  and 
injury  to  the  plaintiff  so  caused  by  the  negligence  of  the  defendant,  the  plain- 
tiff was  in  good,  sound,  strong  bodily  health,  free  from  physical  imperfection 
or  ailment;  by  trade  and  occupation  a  locomotive  engineer,  and  able  to  earn 
and  did  earn  at  his  said  calling  the  average  sum  of  $200  per  month.     That 


3.    Washing  boiler. 

The  deceased,  a  locomotive  boiler 
washer,  was  shot  and  killed  by  a  fel- 
low employee  while  engaged  in  wash- 
ing a  boiler  on  a  locomotive  standing 
in  a  roundhouse,  not  assigned  at  the 
time  to  any  particular  train,  but  an- 
tecedently used  in  both  interstate  and 
intrastate  commerce.  A  proceeding  un- 
der the  Workmen's  Compensation  Act 
resulted  in  an  award  which  was  con- 
firmed by  the  circuit  court.  The  su- 
preme court,  in  affirming  the  award, 
held  that  the  deceased  was  not  en- 
gaged in  interstate  commerce.  Chi- 
cago, B.  I.  &  P.  B.  Co.  V.  Industrial 
Commission,  288  HI.  126,  123  N.  E. 
278  (1919). 

J  was  engaged  by  a  raUroad  com- 
pany as  a  boiler  washer.  His  duty 
was  to  wash  boilers  of  engines  en- 
gaged in  interstate  commerce.  He 
registered  off  duty  by  the  time  clock 
at  about  7  o'clock  p.  m.,  but  was 
requested  by  his  foreman  to  return 
that  evening  and  wash  the  boiler  of 
a  pile-driver  engine.  In  obedience  to 
such  order  he  returned  to  the  rail- 
road company's  yards  preparatory  to 
entering  upon  the  duty  of  washing 
this  boiler.  It  did  not  clearly  ap- 
pear whether  J  really  washed  the 
boiler  or  not,  but  he  was  last  seen  at 
the  roundhouse  about  9  o'clock.  He 
was  found  dead  the  next  morning  in 
a  pit  in  which  a  turntable  was  lo- 
cated about  20  feet  from  the  round- 
house. In  going  to  and  coming  from 
his  work  J  was  obliged  to  pass 
around  this  turntable,  upon  which  the 


engines  which  he  washed  were  turned. 
The  night  was  dark  and  there  were 
no  lights  near  or  on  the  turntable. 
Action  was  brought  by  the  adminis- 
tratrix of  the  estate  of  J  against 
the  receivers  of  the  railroad  company. 
AflRrming  a  judgment  for  plaintiff  for 
$5,600,  the  court  held  that  the  de- 
ceased was  engaged  in  interstate  com- 
merce within  the  provisions  of  the 
Federal  Employers'  Liability  Act. 
The  court  also  remarked,  in  the 
course  of  the  opinion,  that  a  re- 
quested instruction,  placing  the  bur- 
den of  proof  upon  the  plaintiff  to  es- 
tablish that  both  the  railway  com- 
pany and  the  deceased  were  engaged 
in  interstate  commerce  at  the  time 
of  the  accident  complained  of,  by  a 
preponderance  of  the  evidence,  was  a 
correct  statement  of  the  law.  It  was 
further  held  that  when  both  allega- 
tions and  proof  brought  a  case  within 
the  provisions  of  the  Federal  Employ- 
ers' Liability  Act,  then  the  case  was 
controlled  by  that  act,  although  its 
provisions  were  not  referred  to  in  ex- 
press terms  in  the  pleadings.  Lusk  v. 
Bandy,  —  Okla.  — ,,  184  Pac.  144 
(1919). 

4.     Jacking  up  dead  engine. 

Plaintiff,  while  employed  as  a 
coach  cleaner  in  one  of  the  round- 
houses of  the  defendant  railroad,  was 
directed,  with  the  assistance  of  one 
helper,  to  jack  up  an  engine.  While 
the  two  were  exerting  their  strength 
in  lifting  up  on  the  lever  of  the  jack, 
the  companion  of  the  plaintiff  re- 
leased  his   lift    on   the   lever   without 


Digitized  by 


Google 


24        19  Negligence  and  Compensation  Cases  Annotated.     [U.  S. 


the  plaintiff's  earning  capacity  has  been  practically  destroyed.  That  plaintiff 
was  long  confined  to  a  hospital  and  in  bed,  during  all  of  which  time  he  suf- 
fered ezcruciatine  and  terrible  pain.  And  plaintiff  is  forever  barred  because 
of  said  injuries  from  holding  a  position  with  any  railroad  company  as  engi- 
neer. 

At  the  time  of  plaintiff's  injury  he  was  29  years  of  age  and  his  expec- 
tancy of  life  was  over  36  years. 

xn. 

That   as   a   result   of   said   injury   the   plaintiff   was   crushed,   bruised   and 
maimed,  and  suffered  the  following  injuries,  to  wit: 

A  fracture  of  the   right   shoulder  blade;   an  injury  to  the  right  shoulder 


warning,  so  that  it  came  down  with 
a  jerk  and  injured  the  plaintiff.  The 
engine  in  question,  when  in  service, 
pulled  an  interstate  train,  but  at  the 
time  of  the  accident  had  been  placed 
in  the  shop  for  repairs  and  was  com- 
monly called  a  **dead"  engine.  An 
action  at  law  having  been  instituted, 
a  judgment  was  given  for  the  plain- 
tiff, from  which  the  defendant 
brought  error.  In  affirming  the  judg- 
ment, the  court  held  that  the  engine 
in  question  was  not  engaged  in  com- 
merce of  any  kind  at  the  time  of  the 
accident,  though  used  in  interstate 
commerce  both  before  and  soon  there- 
after, and  that  consequently  the 
plaintiff  was  not  injured  while  em- 
ployed in  interstate  commerce.  Chi- 
cago, E.  I.  &  P.  By.  Co.  V.  Cronin, 
—  Okla.  — ,  176  Pac.  919   (1918). 

6.     Btuming  to  ash  pits. 

Lindstrom  v.  New  York  Cent.  R.  R. 
Co.,  186  N.  Y.  App.  Div.  429,  174  N. 
Y.  Supp.  224  (1919),  was  an  action 
under  the  Federal  Employers'  Liabil- 
ity Act  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff,  a 
laborer  employed  in  cleaning  out  the 
ash  pans  and  coaling  the  locomotives 
at  the  end  of  their  runs  in  prepara- 
tion for  their  next  runs.  At  the  time 
of  the  accident  the  plaintiff  and  a 
companion  were  in  the  act  of  running 
two  engines  coupled  together  out  to 
an  ash  pit  to  be  cleaned.  One  engine 
was  used  solely  in  interstate  com- 
merce while  the  other  was  used  in 
interstate  and  intrastate  commerce 
indiscriminately.    Ordinarily  the  plain- 


tiff would  clean  these  two  en- 
gines, they  would  be  run  back  to  the 
station,  and  two  other  engines  would 
be  run  over  the  pit  to  be  cleaned  by 
him.  During  the  time  the  engines 
were  off  the  pit,  he  would  shovel  the 
ashes  out  of  them.  At  the  time  of 
the  accident,  he  was  riding  out  to  the 
pit  to  begin  work,  that  being  the  way 
provided  by  the  defendant  to  get 
him  to  the  ash  pit.  It  did  not  ap- 
pear in  which  kind  of  commerce  the 
last  engine  he  cleaned  was  engaged, 
nor  which  engine  he  would  have 
cleaned  first  if  the  accident  had  not 
happened.  The  trial  court  submit- 
ted to  the  jury  the  question  whether 
the  plaintiff  was  engaged  in  inter- 
state commerce  and  rendered  a  judg- 
ment upon  a  verdict  in  favor  of  the 
plaintiff.  Affirming  the  judgment  the 
court  said:  ''We  are  satisfied  that 
the  plaintiff,  at  the  time  he  was  in- 
jured, while  on  his  way  to  his  work 
on  an  engine  provided  by  the  de- 
fendant, was  in  the  service  of  the  de- 
fendant;'  that  he  was  engaged,  when 
doing  his  regular  work,  in  both  inter- 
state and  intrastate  commerce;  that 
his  trip  on  the  engine  *  *  *  to 
his  work  was  a  necessary  incident  of 
his  service  knd  of  the  nature  of  his 
work  as  a  whole;  and  that  he  was 
therefore,  at  the  time,  engaged  in  in- 
terstate commerce  within  the  meaning 
of  the  act  and  the  controlling  de- 
cisions thereunder." 

The  locomotive  concerned  in  this 
case  had,  on  its  arrival  from  an  inter- 
state journey,  been  delivered  by  the 
engineer   to   an    engine   repairer,   who 
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joint;  a  paralysis  of  the  right  circumflex  nerve;  deep  flesh  wounds  over  the 
left  hip  and  lower  part  of  the  spine;  a  deep  flesh  wound  in  the  region  of  the 
rectum,  and  as  a  result  of  these  he  is  and  will  be  forever  unable  to  move  the 
right  arm  more  than  20  degrees  from  his  body;  that  his  right  arm  has  been 
permanently  destroyed  for  the  performance  of  any  manual  labor  and  forever 
disabled;  that  he  suffered  a  permanent  injury  to  the  tendons,  nerves,  ligaments 
and  muscles  and  bones  in  and  about  his  right  shoulder  and  right  arm,  and  his 
right  arm  is  paralyzed;  that  the  injuries  to  his  rectum  have  permanently  af- 
fected the  control  of  his  bowels,  (Amendment  permitted  by  order  of  court, 
October  31,  1916.  L.  R.  Adams,  Clerk  District  Court.  Bv  C.  J.  Callahan, 
Deputy)  and  has  further  suffered  a  permanent  injury  to  his  left  hip  permanently 
and  seriously  interfering  with  the  'Use  of  the  said  left  hip  and  leg,  and  that 


took  it  to  an  ash  pit  where  the  fires 
were  cleaned,  coal,  water  and  sand 
put  in,  and  the  engine  made  ready 
for  its  next  run.  The  work  of  the 
locomotive  was  such  that  it  had  to 
be  stored  during  the  night,  and  as  a 
result  it  was  always  taken  from  the 
ash  pit  to  the  storage  track.  While 
placing  it  there  and  coupling  it,  for 
what  purpose  did  not  appear,  to  an- 
other engine  standing  on  the  track, 
the  plaintiff  sustained  injuries  that 
resulted  in  the  loss  of  his  hand.  On 
the  following  day  the  locomotive 
was  put  back  on  the  same  interstate 
run  and  it  appeared  that  it  was  regu- 
larly devoted  to  that  run  every  day 
in  the  month,  except  when  in  the  re- 
pair shop.  An  action  was  brought 
under  the  Federal  Employers'  Liabil- 
ity Act  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  in  the 
sum  of  $6,000.  The  presiding  judge 
decided  as  a  matter  of  law  that  the 
plaintiff  was  engaged  in  interstate 
commerce  and  to  this  the  defendant 
excepted.  From  an  order  denying  a 
motion  to  set  aside  the  verdict  and 
for  a  new  trial,  the  defendant  ap- 
pealed. The  court  reversed  the  judg- 
ment and  granted  a  new  trial  on 
other  grounds,  but  held  that  the  trial 
judge  properly  ruled  that  as  a  matter 
of  law  the  plaintiff  was  engaged  in 
interstate  commerce.  The  court  ob- 
served: "Everything  that  was  done 
incidentally  to  this  use  of  this  loco- 
motive was  also  directly  related  to 
interstate  commerce,"  and  as  it  was 
permanently  devoted  to  that  run  "all 
of   the   work   of   taking   care    of   the 


engine  overnight  and  preparing  it  for 
its  next  day's  work  was  just  as 
much  interstate  commerce  as  drawing 
the  cars"  from  one  state  to  another. 
Palermo  v.  Erie  ,R.  Co.,  185  N.  Y. 
App.  Div.  637,  173  N.  Y.  Supp.  456 
(1918). 

6.    Engine  Bander. 

Plaintiff  was  employed  by  defend- 
ant railroad  company  as  an  engine 
Sander.  He  and  three  associates  pre- 
pared the  sand  to  be  used  and  placed 
it  in  the  engines  that  came  into  de- 
fendant's yard,  whether  such  engines 
were  engaged  in  interstate  or  intra- 
state commerce.  The  work  of  pre- 
paring the  sand  consisted  in  drying 
it  in  stoves  built  for  the  purpose  in 
what  was  known  as  the  "sand 
house."  The  stoves  were  heated  with 
soft  coal,  and  it  was  in  line  with  the 
plaintiff's  general  work  to  supply 
the  coal  to  the  stoves  and  to  remove 
the  ashes  to  an  ash  pit  some  30  feet 
distant.  To  reach  the  ash  pit  it  was 
necessary  to  cross  some  tracks.  On 
the  night  in  question  plaintiff  had 
sanded  7  engines  which  were  going  to 
other  states.  Having  sanded  his  last 
engine  at  9  o'clock,  a  half  hour  later 
he  began  carrying  ashes  from  the 
stove  in  the  sand  house,  and  in  doing 
so  crossed  one  of  the  tracks.  He 
dumped  his  pail  and  left  it  on  the 
ground,  while  he  went  to  the  engine 
room  to  get  a  drink  of  water,  and  in 
so  doing  was  compelled  to  cross  an- 
other track;  starting  back  to  get  his 
pail  he  was  hit  by  an  engine,  with 
the   result   that   he   lost   his   left   leg 
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as  a  result  of  said  injuries  the  plaintiff  suffered  great  mental  and  physical 
pain  and  anguish  and  still  suffers  said  severe  pain  from  the  said  injuries  and 
will  continue  to  suffer  from  the  same  during  the  rest  of  plaintiff's  life.  That 
the  result  of  said  injuries  was'  to  render  the  plaintiff  permanently  maimed  and 
crippled  and  disfigured,  to  his  damage  in  the  sum  of  $50,000,  no  part  of 
which  has  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  the  defendant  in  the  sum  of 
$50,000,  and  for  his  costs  and  disbursements  herein  sustained. 

Motion  to  Elect,  Motion  to  Strike,  and  Demurrer. 
Comes   now  the   defendant,   the    Cfhicago,  Milwaukee   &   St.   Paul   Bailway 
Company,  and  moves  the  court  to  require  the  plaintiff  to  elect  whether  he  is 


two  or  three  inches  below  the  knee. 
Action  was  brought  under  the  Fed- 
eral Employers'  Liability  Act.  Af- 
firming a  judgment  for  the  plaintiff 
for  $20,000,  the  court  held  that  the 
plaintiff  was  at  the  time  of  his  in- 
jury engaged  in  interstate  commerce. 
The  court  argued  that  the  act  of 
sanding  the  locomotives  being  clearly 
an  act  done  in  interstate  commerce, 
the  act  of  drying  the  sand  in  the 
stoves,  performed  by  the  same  man 
who  sanded  the  engines,  was  so  much 
related  to  the  act  of  sanding  the  en- 
gines that  the  removal  of  ashes  in 
furtherance  of  the  drying  process 
came  within  the  scope  of  work  done 
in  interstate  commerce.  Erie  B.  Co. 
V.  Szary,  —  C.  C.  A.  — ,  259  Fed.  178 
(1919). 

B.    Foreman  taking  men  to  work. 

The  plaintiff  was  a  division  fore- 
man of  a  roundhouse  on  the  defend- 
ant's railroad  and  his  general  duties 
consisted  in  superintending  the  re- 
pairing of  cars  and  engines  used  in- 
terchangeably in  interstate  and  intra- 
state commerce.  The  work  required 
both  a  day  and  a  night  shift,  and  as 
the  men  lived  in  a  nearby  town  the 
plaintiff  was  required,  in  addition  to 
his  general  duties,  to  convey  both 
shifts  to  and  from  work  on  a  gaso- 
line motor  car.  On  the  evening  in 
question  he  was  returning  to  the 
roundhouse  with  the  night  shift  when 
the  motor  car  ran  upon  a  cow  lying 
on  the  track  which  could  not  be  seen 
because  of  the  darkness  and  the  fail- 
ure of  the  defendant  to  furnish  -pTop- 


er  headlights  for  the  car.  Among 
other  injuries  sustained  by  the  plain- 
tiff, a  small  stone  about  the  size  of 
a  grape  became  imbedded  in  his  skull, 
which  caused  severe  pains  in  his  head 
and  finally  led  to  the  loss  of  sight 
in  both  eyes.  It  did  not  appear 
whether  the  crew  on  this  particular 
evening  were  expected  to  engage  in 
work  on  an  engine  or  car  used  in 
interstate  commerce  or  on  one  used  in 
intrastate  commerce.  A  suit  for  dam- 
ages, brought  under  the  state  law, 
resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $20,000,  from 
which  the  defendant  brought  error. 
The  court  affirmed  the  judgment, 
holding  that  the  precise  work  in 
which  the  plaintiff  was  engaged  at 
the  time  of  the  injury — ^namely,  trans- 
porting workmen  from  their  place  of 
residence  to  the  roundhouse  of  the 
company — ^was  too  remote  from  inter- 
state commerce  to  be  practically  a 
part  of  it.  St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  True,  —  Okla.  — ,  176  Pac.  758 
(1918). 

in.    Yard  employees. 

A.    Oar  inspector. 

In  the  case  of  Miller  v.  Grand 
Trunk  Western  B.  Co.,  201  Mich.  72, 
166  N.  W.  833  (1918),  in  which  the 
court  reviewed  an  award  by  the 
State  Industrial  Accident  Board,  un- 
der the  Workmen's  Compensation  Act, 
of  compensation  in  favor  of  the 
widow  of  a  deceased  employee  of  the 
railway  company,  the  claim  was  based 
upon  the  fact  of  death  caused  by  in- 
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seeking  to  recover  tinder  the  common  law,  or  is  seeking  to  recover  under  the 
act  of  Congress  of  April  22,  1908,  as  amended  on  April  5,  1910,  entitled:  <<An 
Act  Belating  to  the  Liability  of  Common  Carriers,  by  Bailroad,  to  their  em- 
ployees in  certain  cases,"  commonly  referred  to  as  the  Federal  Employers' 
Liability  Act,  to  the  end  that  the  defendant  may  assert  its  defenses  given  to 
it  under  either  of  said  rights  of  recovery. 

The  defendant  moves  to  strike  from  the  said  complaint  the  following  mat- 
ter: 

I. 

To  strike  the  last  four  (4)  lines  of  paragraph  five  (5)  of  said  complaint 
upon    the  ground  that  the  whole  of  said  matter   contained  therein  is   a   con- 


jury^  sustained  by  the  deceased  while 
in  the  course  of  his  employment  he 
was  inspecting  and  repairing  an  air 
hose  on  one  of  the  employer's  trains. 
In  the  proceedings  before  the  court 
on  review  the  defendant  contended 
that  the  Industrial  Accident  Board 
had  acted  without  authority  of  law, 
having  no  jurisdiction  to  entertain 
the  claim  because,  as  was  alleged 
and  not  disputed,  the  train  upon 
which  the  deceased  was  working  at 
the  time  he  was  injured  was  an  in- 
terstate train,  so  that  the  Federal 
Employers'  Liability  Act  exclusively 
applied.  The  court  sustained  this 
contention,  and  the  award  appealed 
from  was  vacated. 

B.     Oar  repairers. 

1.     Passex^^er  car  in  mixed  service. 

The  plaintiff  alleged  that  her  intes- 
tate, a  car  repairer  in  the  employ  of 
the  defendant  railway  company,  had, 
while  mounted  on  a  ladder  working 
upon  a  passenger  coach,  been  thrown, 
with  the  ladder,  to  the  cenfent  floor 
and  killed,  as  a  result  of  the  negli- 
gent moving  of  the  coach.  In  the 
course  of  the  complaint  it  was 
averred  that  the  defendant  at  the 
time  was  engaged  in  carrying  both 
interstate  and  intrastate  passengers 
and  freight,  and  that  the  car  on 
which  the  deceased  was  working  when 
the  accident  occurred  was  used  in 
commerce  of  both  classes,  and  had 
been  brought  to  the  shop  for  repairs 
a  short  time  before  the  occurrence  of 
the  accident,  with  the  purpose  of  pre- 


paring it  for  continued  use  in  both 
classes  of  commerce.  In  a  decision 
reversing  an  order  of  the  circuit 
court  directing  the  removal  of  the 
cause  to  a  federal  court,  the  court 
held  that  the  liability  of  the  defend- 
ant, imder  the  statute  of  the  state 
or  under  the  Federal  Employers'  Lia- 
bility Act,  would  ** follow  the  proof" 
as  to  the  class  of  commerce  into 
which  the  car  on  which  the  deceased 
was  working  would  have  been  placed, 
after  the  repairing.  "If  it  turns 
out  by  the  testimony  that  the  car  was 
to  be  forthwith  turned  to  state  serv- 
ice, then  the  state  law  fixes  the  rights 
and  duties  of  the  litigants.  If  it 
turns  out  that  the  car  was  to  be 
forthwith  turned  to  interstate  service, 
then  the  act  of  Congress  fixes  the 
rights  and  duties  of  the  parties." 
Cook  V.  Southern  By.  Co.,  109  8.  C. 
377,  96  S.  E.  148  (1918). 

2.  Freight  car  after  interstate  run. 

See  Defenbaugh  v.  Union  Pac.  B. 
Co.,  102  Kan.  569,  18  N.  0.  C.  A. 
754,   171  Pac.  647   (1918). 

3.  Light  repairs,  cars  of  both  classes. 

In  an  application  for  a  writ  of  re- 
view upon  an  award  of  compensa- 
tion made  by  the  Industrial  Accident 
Commission,  the  question  raised  was 
whether  or  not  the  commission  had 
jurisdiction  to  make  the  award,  or 
whether  the  liability  of  the  petition- 
ing employer  was  governed  by  the 
Federal  Employers*  Liability  Act. 
It    appeared    that    the    deceased    em- 
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elusion,  and  not  a  statement  of  fact,  and  is  immaterial  and  redundant  on  that 
account. 

II. 
For  the  same  reasons  the  defendant  moves  to  strike  the  last  five  (5;  lines 
of  paragraph  six  (6)   of  said  complaint. 

ni.    • 

For  the  same  reasons  the  defendant  moves  to  strike  the  last  eleven   (11) 
lines  from  paragraph  ten  (10)  of  said  complaint. 

IV. 
For  the  same  reasons,  and  for  the  further  reason  that  the  alleged  matter 


ployee  involved  was  a  member  of  the 
repair  gang  employed  by  the  peti- 
tioner to.  make  light  repairs  upon 
ears  sidetracked  and  detained  upon 
tracks  reserved  respectively  for  in- 
bound and  for  outbound  freight  traf- 
fic in  the  petitioner's  yards.  Such 
detention  on  the  tracks  mentioned 
was  in  part  for  the  purpose  of  hav- 
ing the  cars  inspected  for  defects  and 
in  part  to  permit  the  making  of  such 
light  repairs  as  might  be  necessary 
in  order  that  the  cars  might  be  taken 
on  to  their  destinations.  ''Light  re- 
pairs" were  made  without  moving 
the  cars  from  their  positions  in  the 
"cuts''  or  **  drags"  on  the  side- 
tracks, while  "heavy  repairs"  were 
made  by  cutting  out  the  cars  and 
transferring  them  to  tracks  used  es- 
pecially for  repair  work.  About  40 
per  cent  of  the  traffic  in  the  yard  at 
that  time  was  interstate  business, 
while  the  rest  was  intrastate.  The 
tracks,  on  which  the  cars  repaired  by 
the  men  with  whom  the  deceased  was 
working  stood,  were  part  of  the  sys- 
tem of  switching  tracks  in  the  yards 
and  were  tracks  essential  in  the  move- 
ment of  interstate  as  well  as  intra- 
state commerce.  During  the  day  the 
light  repair  men  ordinarily  repaired 
about  100  cars.  The  decedent's  du- 
ties obliged  him  to  pass  from  one  car 
to  another  and  from  one  track  to  an- 
other hunting  out  the  ears  that  had 
been  tagged  by  inspectors  as  requir- 
ing light  repairs.  He  and  his  as- 
sistant, shortly  before  the  accident, 
had  released  the  air  on  a  string  of 
cars,  some   of  which   contained  inter- 


state freight,  while  others  carried  in- 
trastate. While  the  deceased  was 
crossing  one  of  the  switches  he  was 
killed  by  an  empty  freight  car  that 
was  suddenly  moved  against  him  as 
the  result  of  the  kicking  against  it 
of  another  ear.  It  did  not  appear 
whether  the  next  car  which  would 
have  been  repaired  by  the  deceased 
would  have  been  loaded  with  inter- 
state or  with  intrastate  goods. 
Whether  it  would  be  loaded  with  one 
or  the  other  would  depend  upon  the 
sort  of  car  that  he  should  happen 
first  to  discover  tagged  for  light  re- 
pairs. It  was  held  that  the  deceased 
when  killed  was  working  in  interstate 
commerce,  and  so  was  within  the  op- 
eration of  the  Federal  Employers* 
Liability  Act.  The  character  of  the 
employment,  the  court  said,  seemed 
"to  approach  more  nearly  to  that  of 
a  switch  engineer,  as  a  'single  and 
indivisible  task,'  than  to  that  of  a 
'heavy  repair'  man,  whose  work 
might  be  properly  characterized  as  a 
'succession  of  separate  tasks.'  " 
Southern'  Pac.  Co.  v.  Industrial  Ace. 
Commission,  —  Cal.  — ,  175  Pac.  453 
(1918). 

Plaintiff  was  employed  by  the  de- 
fendant as  a  car  repairer  in  its  yards. 
His  repair  work  in  general  was  done 
on  freight  cars  which  he  said  "went 
to  other  states  and  came  from  other 
states."  On  the  morning  in  question 
plaintiff  was  bolting  up  a  coupling 
on  a  car  of  the  railroad  which  had 
been  placed  on  the  track  for  that  pur- 
pose, when  his  foreman  sent  him  out 
to  another  of  defendant's  yards  to  in- 
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is  argumentative,  speoulative,  and  has  no  proper  place  in  the  pleading,  the 
defendant  moves  to  strike  from  paragraph  eight  (8)  all  that  portion,  com- 
mencing with  the  words:  ''that  if  the  defendant,"  found  in  the  sixth  line 
from  the  top  of  said  paragraph,  down  to  the  word  "avoided,"  found  in  the 
third  line  from  the  bottom  of  said  paragraph  eight. 


For  the  same  reasons,  last  above  asserted,  the  defendant  moves  to  strike 
from  paragraph  nine  (9)  the  first  six  (6)  lines  thereof. 

The  defendant  demurs  to  the  complaint  of  the  plaintiff,  served  herein, 
upon  the  grounds: 


spect  incoming  ears  in  place  of  the 
regular  inspector.  The  foreman  also 
told  him  that  if  he  received  any  let- 
ters he  was  to  take  them  to  another 
repairer  who  would  tell  him  what  to 
do.  This  repairer  told  him  that  upon 
finishing  his  temporary  inspection  he 
was  to  get  certain  bolts  and  repair 
a  certain  car  in  the  Twenty-Second 
Street  yards,  adding  that  it  was  a 
"rush  car  for  Philadelphia."  Doing 
as  directed,  plaintiff  was  going  back 
with  the  bolts  on  his  shoulder  to 
repair  the  "rush  car  for  Philadel- 
phia," walking  in  the  space  between 
two  railroad  tracks,  when  he  was  hit 
from  behind  by  an  engine  moving  in 
the  direction  in  which  he  was  going. 
Affirming  judgment  for  plaintiff  in 
the  sum  of  $7,847.39,  the  court  held 
that  he  was  engaged  in  interstate 
commerce.  It  was  further  held  that 
the  statement  that  there  was  a  car 
of  the  Pennsylvania  Railroad  on  the 
repair  track,  taken  together  with  the 
order  to  work  on  a  "rush  car  for 
Philadelphia"  was  sufficient  in  the 
first  instance  at  least  to  meet  the  ini- 
tial burden  which  was  on  the  plain- 
tiff to  show  that  he  was  employed  in 
interstate  commerce.  It  then  became 
the  duty  of  the  defendant  to  over- 
come it  and  show  the  contrary. 
The  court  also  held  that  while  the 
statement  "rush  car  for  Philadel- 
phia" was  hearsay,  it  was  too  late, 
on  appeal,  to  raise  the  objection,  no 
exception  having  been  taken  on  the 
trial  below.  Central  R.  Co.  of  New 
Jersey  v.  Sharkey,  —  C.  C.  A.  — , 
859  Fed.  144   (1919). 


4.     Going  to  repair  saperlor's  house. 

In  the  case  of  Walden  v.  Cumber- 
land B.  Co.,  181  Ky.  100,  203  S.  W. 
854  (1918),  the  facts  of  which  appear 
in  the  opinion  rendered  on  a  former 
appeal  [Cumberland  B.  Co.  v.  Wal- 
ton, 166  Ky.  371, 179  S.W.  245  (1915)], 
the  plaintiff  was  a  car  repairer  in  the 
service  of  the  defendant  company, 
which  operated  a  small  railroad  lying 
within  the  limits  of  a  single  county. 
He  was  struck  and  injured  by  the 
caboose  of  a  freight  train  while  he 
was  walking  along  a  path  near  the 
track  on  his  way  to  the  station  for 
the  purpose  of  boarding  a  train  in 
order  to  go,  under  orders  from  his 
foreman,  to  the  residence  of  an  offi- 
cer of  the  company  for  the  purpose 
of  making  repairs  on  the  latter 's 
house.  The  case  came  before  the 
court  of  appeals  on  appeal  from  a 
judgment  for  the  defendant  entered 
on  a  directed  verdict  at  a  second 
trial  of  the  case,  on  an  amended  pe- 
tition setting  up  that  at  the  time  of 
the  occurrence  of  the  injury  the  de- 
fendant was  engaged  and  the  plain- 
tiff was  employed  in  interstate  com- 
merce, so  as  to  bring  the  case  within 
the  operation  of  the  Federal  Employ- 
ers' Liability  Act.  In  a  decision  af- 
firming the  judgment,  the  court,  after 
observing  that  it  was  very  doubtful 
if  the  railroad  company  was  engaged 
in  interstate  commerce,  held  that, 
however  that  might  be,  it  was  clear 
that  the  plaintiff  when  injured  "was 
not  at  the  time  employed  by  the 
company    in    interstate    commerce,    or 
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(a)  That  the  said  complaint  does  not  state  facts  sufficient  in  law  to  con- 
stitute a  cause  of  action. 

(b)  That  the  said  complaint  is  indefinite  and  uncertain  in  the  following 
particulars : 

That  it  is  alleged  in  paragraph  four  (4)  that  "plaintiff  was  in  the  or- 
derly and  regular  discharge  of  his  duties  upon  said  doser,  and  engrossed  in 
his  duties/'  and  it  is  not  stated  therein  of  what  plaintiff's  duties  consisted, 
and  in  what  duties  plaintiff  was  engrossed. 

II. 

That  it  is  stated  in  paragraph  four  (4)  that  said  train  was  running  at  a 

210  S.  W. 


in  a  service  so  closely  related  thereto 
as  to  be  a  part  thereof." 

O.    Oar  cleaners. 

1.    Filling  passenger  car  water  tank. 

The  plaintiff  was  a  coach  cleaner, 
and  while  he  was  filling  one  of  the 
water  coolers  of  a  passenger  coach  by 
means  of  a  hose  which  he  had  car- 
ried to  the  top  of  the  coach,  the  hose 
parted,  he  was  thrown  to  the  ground 
and  a  freight  train  passing  pn  a  par- 
allel track  ran  over  one  of  his  feet, 
crushing  it  so  that  it  had  to  be  am- 
putated. The  coach  upon  which  the 
plaintiff  was  working  at  the  time 
made  an  interstate  journey  during 
the  day,  returning  to  the  starting 
point  in  the  evening,  when  it  was 
run  onto  a  storage  track  and  left  to 
be  cleaned  for  the  next  day's  run. 
It  appeared  that  the  coach  in  ques- 
tion was  permanently  appropriated  to 
interstate  service  and  that  it  was 
merely  stopped  overnight  to  be  put  in 
order  for  a  continuance  of  the  inter- 
state work  the  next  day.  The  peti- 
tion of  the  plaintiff  contained  two 
counts;  the  first  pleading  the  Fed- 
eral Employers'  Liability  Act,  and 
the  second  based  on  common-law  neg- 
ligence. The  trial  court  instructed 
the  jury  that  no  recovery  could  be 
had  on  the  latter  count,  and  from  a 
verdict  and  judgment  for  the  plain- 
tiff, on  the  first  count,  the  defend- 
ants appealed.  The  supreme  court  af- 
firmed the  judgment,  holding  that  the 
plaintiff  was  at  the  time  of  the  in- 
jury engaged  in  interstate  commerce. 


Cassin  v.  Lusk,  —  Mo. 
902   (1919). 


2.     Cleaning  empty  foreign  box  car. 

The  deceased  was  engaged  in  clean- 
ing a  car  standing  on  a  track  in  a 
freight  yard  when  his  clothes  caught 
fire  and  he  received  such  bums  that 
he  died.  The  car  on  which  he  worked 
had  recently  come  from  Georgia  to 
New  York,  been  unloaded,  and  billed 
out  empty  on  a  home  route  card  to 
Virginia.  It  was  during  a  temporary 
suspension  of  its  journey  that  the  ac- 
cident occurred,  and  the  day  follow- 
ing it  was  picked  up  and  continued 
on  a  journey  beyond  the  state.  A 
proceeding  under  the  Workmen's 
Compensation  Law  of  New  York  re- 
sulted in  an  award  for  the  claimant, 
which  the  court  held  should  be  re- 
versed on  the  ground  that  the  car 
was  making  an  interstate  journey  at 
the  time,  so  that  the  deceased,  while 
cleaning  it,  was  engaged  in  interstate 
commerce.  Kinsella  v.  New  York 
Cent.  B.  Co.,  186  N.  Y.  App.  Div.  856, 
175  N.  Y.  Supp.  363  (1919). 

3.    Filling  storage  ice  box. 

The  plaintiff  was  a  car  cleaner 
in  one  of  the  defendant's  rail- 
road yards,  his  duties  being  ^to 
clear  the  yard  of  papers  and  other 
refuse,  and  clean  and  ice  cars,  both 
interstate  and  intrastate.  When  the 
ice  wagon  arrived,  the  plaintiff  and 
the  other  yard  employees  were  re- 
quired to  go  to  the  chute  through 
which  the  ice  came  from  the  wagons 
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''high  and  excessive  speed/'  and  it  is  not  stated  therein  at  what  speed  said 
train  was  running. 

III. 

That  it  is  not  stated  what  the  duties  of  the  plaintiff  were,  or  consisted, 
at  the  time  he  claims  he  saw  the  train  approaching  him,  and  at  the  time  he 
observed  the  brakeman  on  the  front  of  said  train,  and  it  is  not  stated  in 
what  duties  he  claims  he  was  at  the  time  engrossed,  as  set  forth  in  para- 
graph seven  (7)  of  said  complaint. 

The  defendant  further  demurs  to  the  said  complaint  upon  the  ground  that 
it  is  uncertain  in  this:  That  the  allegations  set  forth  in  paragraphs  four  (4), 
five  (5),  six  (6),  and  seven  (7)  are  inconsistent,  and  in  conflict  with  the  alle- 


to  the  yard.  Their  duty  was  to  put 
a  push  car  on  the  track,  put  the  ice 
on  it,  push  it  to  an  ice  box,  and  place 
the  ice  in  the  box.  It  was  from  this 
box  that  plaintiff  in  the  course  of  his 
employment  took  the  ice  and  put  it 
on  the  cars  as  it  was  needed.  On  the 
day  of  the  injury  the  plaintiff,  in  re- 
sponse to  the  call  that  the  ice  had 
arrived,  went  to  the  push  car  to  aid 
in  putting  it  on  the  track.  While 
waiting  by  the  belt  line  track  for 
other  employees  to  arrive,  he  turned 
to  look  at  an  engine  approaching  on 
the  main  track.  At  that  instant  he 
was  struck  by  a  switch  engine  run- 
ning rapidly  on  the  belt  line  ttack. 
But  for  the  accident,  the  plaintiff  in 
due  course  would  have  iced  both  in- 
terstate and  intrastate  cars,  but  the 
first  to  have  been  iced  would  have 
been  one  used  in  interstate  transpor- 
tation. An  action  was  brought  un- 
der the  Federal  Employers'  Liability 
Act,  and  from  a  judgment  for  the 
plaintiff  the  defendant  sued  out  a 
writ  of  error.  In  reversing  the  judg- 
ment the  court  stated:  **It  is  imma- 
terial that  the  plaintiff's  last  pre- 
vious work  may  have  been  cleaning 
an  interstate  car,  or  that  his  next 
worK  would  certainly  have  been  icing 
an  interstate  car  from  the  ice  box. 
•  *  *  He  had  entered  upon  the 
work  of  receiving  ice  from  the  chute 
and  transporting  it  to  an  ice  box. 
This  work  was  too  remote  from  inter- 
state commerce  to  be  regarded  as  a 
part  of  it."  Southern  By.  Co.  v. 
Pitchford,  —  C.  0.  A.  — ,  253  Fed. 
736    (1918). 


IV.     Bridge  and  building  employees. 

A.    Bridge  gang. 

1.     Foreman  with  pUe-drlvlng   car. 

Plaintiff  was  foreman  of  a  bridge 
gang  which  used  a  pile  driver  at- 
tached to  a  flat  car.  This  flat  car 
and  other  cars  were  at  the  time  of 
the  injury  being  pushed  along  the  de- 
fendant's  track,  but  when  the  flat 
car  was  opposite  one  of  the  doors  of 
a  coal  chute  which  had  been  built 
too  close  to  the  track,  the  super- 
structure of  the  car  was  struck  by  it, 
causing  a  part  of  the  pile  driver  to 
injure  the  plaintiff.  An  action  for 
damages  proceeded  in  part  upon  the 
theory  of  liability  under  the  Federal 
Employers'  Liability  Act,  but  the 
cojurt  held  that  from  the  very  mea- 
ger evidence  bearing  upon  the  point 
of  whether  the  plaintiff  was  engaged 
in  interstate  commerce,  the  conclusion 
must  be  drawn  that  he  was  not  so 
engaged.  Matthews  v.  Alabama  Great 
Southern  B.  Co.,  —  Ala.  — ,  76  So.  17 
(1917). 

2.     Foreman  going  liome  on  speeder. 

The  plaintiff's  intestate  was  a  fore- 
man in  charge  of  a  building  and 
bridge  gang  in  the  employ  of  the  de- 
fendant railway  company.  Certain 
tiling,  designed  for  use  in  replacing, 
from  time  to  time,  wooden  culverts 
on  the  defendant's  interstate  rail- 
road, had  been  shipped  from  a  point 
in  the  state  of  Washington  to  a  point 
in  Idaho.  It  became  the  duty  of  the 
decedent    and    his    gang,    who    were 
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gations  set  forth  in  paragraphs  eight  (8),  nine  (9)  and  ten  (10).    All  the  alle- 
gations in  the  former  are  opposed  to  the  allegations  contained  in  the  latter. 

Answer. 

Gomes  now  the  above  named  defendant,  and  for  answer  to  plaintiff's  com- 
plaint says: 

Answering  paragraph  one  (I)  of  plaintiff's  complaint,  the  defendant,  the 
Chicago,  Milwaukee  &  St.  Paul  Bailway  Company,  admits  that  it  is  a  corpo- 
ration duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Wisconsin,  and  engaged  in  operating  a  line  of  steam  railway  as  a 
common  carrier,  for  hire,  of  passengers,  merchandise,  live-stock  and  other 
personal  property,  by  rail,  between  the  city  of  Chicago,  in  the  state  of  Uli- 


eqoipped  with  a  gasoline  ear,  to  un- 
load the  tiling.  After  finishing  a 
day's  work  of  unloading,  the  gang 
started  to  go  home  on  the  gasoline 
car,  and  on  the  way  the  deceased 
was  killed  in  a  collision  with  a  freight 
train.  In  disposing  of  an  appeal  by 
the  defendant  from  a  judgment  in  the 
plaintiff's  favor,  the  court  held  in 
part  that  the  decedent  was  not,  by 
virtue  of  the  ultimate  use  in  inter- 
state commerce  to  which  the  tiling 
was  to  be  put,  engaged  at  the  time 
of  his  death  in  interstate  commerce. 
"As  it  seems  to  us,"  the  court  said, 
''the  dominant  thought  underlying 
the  question  of  whether  in  a  given 
ease  an  employee  was  or  was  not  en- 
gaged in  'interstate  commerce'  is 
this:  Would  the  performance  of  the 
act  in  which  the  employee  was  en- 
gaged directly  and  immediately  tend 
to  facilitate  the  movement  of  inter- 
state commerce,  or,  conversely,  would 
the  failure  to  perform  the  act  di- 
rectly and  immediately  interfere  with 
or  hinder  the  movement  of  such  com- 
merce? In  applying  this  test,  the  three 
essential  factors  to  be  considered  are 
time,  place,  and  intent.  That  is  to 
say.  Was  the  act  which  the  em- 
ployee was  performing  in  point  of 
time,  place,  and  intent  so  directly 
connected  with  interstate  commerce 
as  to  constitute  an  integral  part  of 
interstate  transportation  f  If  it  was, 
the  employee  is  entitled  to  the  pro- 
tection of  the  act.  If  not,  he  is  not. 
*  *  *  The  unloading  of  the  con- 
crete tiles  did  not  tend  to  facilitate 
interstate    commerce,    or,    conversely. 


directly  or  immediately  interfere 
with  or  hinder  the  movement  of  such 
commerce.  It  was  work  incident  to 
the  repair  and  upkeep  of  the  road. 
It  possessed  the  element  ultimate  in- 
tent, but  it  lacked  the  other  essen- 
tials time  and  place.  The  record 
would  not  sustain  a  holding  that  the 
tiling  or  any  other  considerable  part 
of  it  was  to  be  used  immediately  or 
within  a  reasonable  time.  It  was 
to  be  used  as  needed  for  replace- 
ments, and  was  being  stored  for  such 
future  use.  •  •  •  The  intended 
use  of  material  is  not  a  certain  test, 
and,  although  the  tiling  may  have 
been  thereafter  actually  placed  in  the 
roadbed,  it  would  not  follow  that  the 
act  of  unloading  was  directly  or  im- 
mediately connected  with  interstate 
business."  The  court  added  that  the 
plaintiff  was  not  entitled  to  a  favor- 
able decision  upon  a  contention  that 
because  the  tiling  had  been  shipped 
from  another  state  it  was,  when  un- 
loaded by  the  deceased  and  his  gang, 
still  "impressed  with  an  interstate 
character,"  having  been  unloaded 
"a  very  short  time  after  its  arrival," 
and  that  the  unloading  was  therefore 
a  part  of  interstate  transportation. 
On  this  point  the  fact  that  the  tiling 
had  arrived  only  a  short  time  before 
unloading  did  not,  it  was  said,  affect 
the  case.  "If  the  movement  had 
ended  and  the  thing  transported  were 
left  ready  for  other  movement  by 
other  hands,  the  element  of  lapsing 
time  could  not  affect  the  rule  one 
way  or  the  other."  The  judgment 
that  had  been  entered  for  the  plain- 
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noiBy  and  the  city  of  Seattle,  in  the  state  of  Washington;  and  that  the  said 
defendant  was  engaged  in  running  and  operating  locomotives,  freight  trains 
and  passenger  trains  in  the  transportation  of  interstate  commerce  from  points 
in  the  states  of  Idaho,  Montana,  South  Dakota,  Minnesota,  Wisconsin,  Illinois 
and  other  states  to  points  in  the  state  of  Washington,  and  from  points  in  the 
state  of  Washington  to  points  and  towns  and  cities  in  other  states. 

But  defendant  denies  that  it  was  or  is  engaged  exclusively  in  interstate 
commerce,  and  alleges  the  fact  to  be  that  it  was  at  said  time,  and  all  the 
times  mentioned  in  plaintiff's  complaint,  engaged  in  interstate  commerce  and 
intrastate  commerce,  and,  in  fact,  was  doing  many  things  connected  with  the , 
operation  of  its  railroad  which  were  not  in  any  respect  interstate  commerce, 
but  pertained  solely  to  matters  outside  of  any  commerce,  whatsoever,  of  com- 
merce moving  between  the  states. 


tiff  was  reversed,  with  instructions 
that  the  action  be  dismissed.  Morri- 
son V.  Chicago,  M.  &  St.  P.  By.  Co., 
103  Wash.  660,   175  Pac.  325    (1918). 

3.     Cook  In  charge  of  camp  cars. 

Plaintiff  was  employed  by  the  de- 
fendant railroad  company  as  a  "car- 
penter laborer,"  in  connection  with 
a  gang  of  bridge  carpenters.  His 
principal  duties  were  to  take  care  of 
the  eamp  car,  and  to  do  the  cooking 
while  the  bridge  carpenters  were  en- 
gaged in  repairing  a  bridge  abut- 
ment supporting  tracks  used  in  inter- 
state commerce.  The  plaintiff,  while 
in  the  camp  ear  cooking  dinner  for 
the  carpenters  and  himself,  was  in- 
jured as  the  result  of  a  collision 
caused  by  the  negligent  running  of 
an  engine  on  the  sidetrack  on  which 
the  camp  car  was  standing.  The 
state  court  held  that  the  plaintiff 
when  injured  was  engaged  in  inter- 
state commerce,  and  that  a  recovery 
allowed  under  the  Federal  Employers' 
Liability  Act  should  be  affirmed.  This 
judgment  the  Supreme  Court  of  the 
United  States  upheld,  saying,  after 
stating  the  facts  as  above:  "As  thus 
stated,  the  relation  of  plaintiff's  work 
to  the  interstate  commerce  of  his  em- 
ployer would  seem  to  be  rather  re- 
mote. But  upon  a  closer  examination 
of  the  facts  the  contrary  will  ap- 
pear. Taking  it  to  be  settled  by  the 
decision  of  this  court  in  Pederson  v. 
Delaware,  Lackawanna  &  Western  B. 
B.  Co.,  229  U.  S.  146,  152  [3  N.  C.  C. 
A.  779],  that  the  repair  of  bridges 
19  N.  C.  C.  A.— 3 


in  use  as  instrumentalities  of  inter- 
state commerce  is  so  closely  related 
to  such  commerce  as  to  be  in  practice 
and  in  legal  contemplation  a  part  of 
it,  it  of  course  is  evident  that  the 
work  of  the  bridge  carpenters  in  the 
present  case  was  so  closely  related  to 
defendant's  interstate  commerce  as  to 
be  in  effect  a  part  of  it.  The  next 
question  is,  what  was  plaintiff's  rela- 
tion to  the  work  of  the  bridge  car- 
penters? It  may  be  freely  conceded 
that  if  he  had  been  acting  as  cook 
and  camp  cleaner  or  attendant  merely 
for  the  personal  convenience  of  the 
bridge  carpenters,  and  without  regard 
to  the  conduct  of  their  work,  he  could 
not  properly  have  been  deemed  to  be 
in  any  sense  a  participant  in  their 
work.  But  the  fact  was  otherwise. 
He  was  employed  in  a  camp  car 
which  belonged  to  the  railroad  com- 
pany, and  was  moved  about  from 
place  to  place  along  its  line  accord- 
ing to  the  exigencies  of  the  work  of  , 
the  bridge  carpenters,  no  doubt  with 
the  object  and  certainly  with  the 
necessary  effect  of  forwarding  their 
work,  by  permitting  them  to  eon- 
duct  it  conveniently  at  points  remote 
from  their  homes  and  remote  from 
towns*  where  proper  board  and  lodg- 
ing were  to  be  had.  The  circum- 
stance that  the  risks  of  personal  in- 
jury to  which  plaintiff  was  subjected 
were  similar  to  those  that  attended 
the  work  of  train  employees  gener- 
ally and  of  the  bridge  workers  them- 
selves when  off  duty,  while  not  with- 
out  significance,  is   of  little   moment. 
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Further  answering  paragraph  one  (I),  defendant  denies  that  during  all  of 
the  time,  or  at  any  time,  mentioned  in  plaintiff's  complaint,  plaintiff  was  a 
resident  or  citizen  of  the  state  of  Washington,  residing  at  Lavista,  in  the  state 
of  Washington,  or  at  any  other  place  in  the  state  of  Washington. 

Further  answering  paragraph  one  (1),  the  defendant  admits  that  the 
main  line  of  its  railway  runs  in  and  through  the  county  of  Shoshone,  in  the 
state  of  Idaho,  and  that  said  defendant  maintains  ticket  offices  and  stations 
in  said  county  of  Shoshone,  state  of  Idaho. 

U. 
Answering  paragraph  two  (II)  of  plaintiff's  complaint,  the  defendant  ad- 
mits that  on  or  about  the  I6th  day  of  February,  1915,  the  plaintiff  was  an 


The  significant  thing,  in  our  opinion, 
is  that  he  was  employed  by  defendant 
to  assist,  and  actually  was  assisting, 
the  work  of  the  bridge  carpenters  by 
keeping  their  bed  and  board  close  to 
their  place  of  work,  thus  rendering 
it  easier  for  defendant  to  maintain  a 
proper  organization  of  the  bridge 
gang  and  forwarding  their  work  by 
reducing  the  time  lost  in  going  to  and 
from  their  meals  and  their  lodging 
place.  If,  instead,  he  had  brought 
their  meals  to  them  daily  at  the 
bridge  upon  which  they  happened  to 
be  working,  it  hardly  would  be  ques- 
tioned that  his  work  in  so  doing  was 
a  part  of  theirs.  What  he  was  in 
fact  doing  was  the  same  in  kind,  and 
did  not  differ  materially  in  degree. 
Hence  he  was  employed,  as  they 
were,  in  interstate  commerce,  within 
the  meaning  of  the  Employers'  Lia- 
bility Act."  Philadelphia,  B.  &  W. 
R.  Co.  V.  Smith,  250  U.  8.  101,  63  L. 
Ed.  869,  39  Sup.  Ct.  396  (1919),  aff'g 
132  Md.  345,  103  Atl.  945  (1918). 

4.     Member  of   crew  unloading   tile. 

A  carload  of  tiling  was  transported 
from  one  state  into  another  and  taken 
into  the  yards  of  the  defendant  rail- 
way company,  where  it  was  switched 
from  one  track  to  another,  for  the 
purpose  of  being  unloaded  and  stored. 
Whether  the  tiling  was  afterwards  to 
be  used  by  the  defendant,  and  if  so, 
when  and  where,  did  not  appear.  The 
plaintiff,  a  member  of  a  bridge  gang 
in  the  employ  of  the  defendant,  was 
injured  while  assisting  in  the  unload- 


ing. He  brought  suit,  declaring  un- 
der the  Federal  Employers'  Liability 
Act.  On  appeal  from  a  judgment  in 
his  favor  the  supreme  court,  in  the 
course  of  a  decision  reversing  the 
judgment  and  remanding  the  case, 
held  that  the  interstate  movement  of 
the  car  containing  the  tiling  had  ter- 
minated before  the  plaintiff  attempted 
to  do  work  in  connection  with  the  un- 
loading, and  that  therefore  when  in- 
jured the  plaintiff  was  not  employed 
in  interstate  commerce,  and  recovery 
under  the  federal  law  could  not  be 
sustained.     Southern    B.    Co.   v.  iiiax- 

well,  117  Miss.  62,  77  So.  906  (1918). 

B.     Painter  going  for  supplies. 

Plaintiff's  decedent  was  one  of  a 
gang  of  painters  engaged  in  painting' 
various  structures  on  the  line  of  the 
defendant,  an  interstate  railroad.  The 
supply  of  paint  had  become  exhausted 
and  the  deceased  had  been  sent  on  a 
three-wheeled  hand  car,  called  a 
"speeder,"  to  get  an  additional  sup- 
ply. On  his  return  he  was  overtaken 
by  a  fast  interstate  train,  and  while 
attempting  apparently  to  remove  the 
speeder  was  struck,  either  by  the 
pilot  beam  of  the  engine  or  by  hav- 
ing the  speeder  driven  against  him, 
and  killed.  A  proceeding  under  the 
Workmen's  Compensation  Act  having 
been  instituted,  an  award  of  $573.20 
was  made,  from  which  the  defend- 
ant brought  error  after  the  same  had 
been  confirmed  both  by  the  Indus- 
trial Board  and  the  circuit  court.  The 
court   affirmed   the   judgment,   holding 
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employee  of  the  defendant,  and  that  on  or  about  the  said  date,  while  the  plain- 
tiff was  in  the  employ  of  said  defendant,  said  plaintiff  was  injured. 

The  defendant  denies  that  at  said  time,  or  prior  thereto,  or  at  any  time, 
the  plaintiff  was  engaged  in  working  upon  the  tracks  or  bridges,  or  upon  any 
traek  or  bridge,  of  the  defendant,  which  were  used  in  interstate  commerce 
or  in  keeping  in  a  proper  state  of  repair  or  improvement  such  interstate  lines, 
or  any  interstate  lines,  or  in  keeping  the  same  in  proper  condition,  during  such 
use  or  any  use. 

III. 

Answering  paragraph  three  (III)  of  plaintiff's  complaint,  defendant  de* 
nies  that  at  the  time  of  the  alleged  accident  or  injury  to  the  plaintiff,  or  on 


that  the  attempt  of  the  deceased  to 
remove  the  speeder,  which  was  an  ob- 
struction to  interstate  commerce,  did 
not  bring  him  within  the  federal  act. 
The  court  said:  "It  is  the  employ- 
ment that  determines  whether  or  not 
the  injury  to  the  employee  is  within 
the  purview  of  that  act,  and  not  the 
act  of  the  employee  just  at  the  time 
of  his  injury.  The  employment  of 
the  deceased  was  in  painting,  *  * 
*  and  not  in  removing  the  speeder 
or  an  obstruction  from  in  front  of 
said  train.."  Jackson  v.  Industrial 
Board  of  IlUnois,  280  HI.  526,  117  N. 
E.  705  (1917). 

O.    Plumber  making  repiUn  on  depot. 

The  husband  of  the  plaintiff  was  a 
plumber  employed  in  the  maintenance 
of  ways  department  of  the  defend- 
ant railroad.  At  the  time  of  his 
death,  he  was  engaged  in  inspecting 
and  rexMtiring  pipes  which  constituted 
a  part  of  the  plumbing  apparatus  be- 
neath one  of  the  defendant's  stations. 
While  thus  employed  he  had  occasion 
to  cross  the.  tracks  in  front  of  the 
station,  was  struck  by  an  engine,  and 
killed.  A  proceeding  under  the  Work- 
men's  Compensation  Law  having  been 
instituted  and  an  award  made  by  the 
Industrial  Commission,  the  defendant 
appealed.  The  court  reversed  the 
award  and  dismissed  the  claim,  hold- 
ing that  the  plaintiff's  decedent  was 
engaged  in  interstate  commerce  at  the 
time  of  his  death.  The  court  said: 
"The  stations  actually  in  use  in  the 
carrying    on    of    interstate    commerce 


are  clearly  instrumentalities  of  such 
commerce,  and  it  is  necessary  to  their 
proper  maintenance  that  the  plumbing 
should  be  kept  in  repair.  The  posi- 
tion of  Vollmers  [the  deceased]  was 
not  merely  of  a  plumber  called  in  to 
do  an  incidental  job;  he  was  in  the 
employ  of  a  department  of  the  cor- 
poration devoted,  not  to  the  con- 
struction, but  to  the  maintenance  of 
ways,  and  this  required  him  to  be  in 
and  about  the  railroad  properties  gen- 
erally, doing  such  repairs  as  were 
needed,  whether  in  the  station  houses 
or  outside  of  them."  Vollmers  v. 
New  York  Cent.  B.  Co.,  180  N.  Y. 
App.  Div.  60,  167  N.  Y,  Supp.  426 
(1917). 

D.     OarpMiten. 

1.     Bepaixing  coal  pockets. 

The  deceased  was  a  carpenter  in 
the  general  employ  of  the  defendant 
company,  and  at  the  time  he  met  his 
death  was  repairing  its  coal  pockets 
on  a  sidetrack,  coal  from  the  pockets 
being  used  from  time  to  time  for  lo- 
comotives used  in  either  interstate 
or  intrastate  commerce  as  desired.  A 
proceeding  under  the  Workmen's 
Compensation  Act  resulted  in  an 
award  in  favor  of  the  plaintiff  from 
which  the  defendant  appealed.  The 
court  affirmed  the  award,  holding 
that  the  plaintiff's  decedent  was  not 
engaged  in  interstate  commerce  at 
the  time  of  his  death.  Oallagher  v. 
New  York  Cent.  B.  Co.,  180  N.  Y^ 
App.  Div.  88,  167  N.  Y.  Supp.  480 
(1917). 
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or  about  the  16th  day  of  February,  1915,  or  at  any  time,  the  plaintiff  was  en- 
gaged in  employment  on  the  main  line  track,  or  any  track,  of  the  defendant 
railway  company,  extending  from  said  city  of  Seattle,  Washington,  to  the  said 
city  of  Chicago,  Illinois,  and  between  the  town  of  Lavista,  Washington,  and 
£wan,  Washington,  over  which  said  tracks  the  defendant  was,  or  for  a  long 
time  prior  thereto  had  been,  daily  operating  locomotives,  hauling  interstate 
passenger  trains  or  interstate  freight  trains. 

Further  answering  paragraph  three  (III),  the  defendant  admits  that  the 
plaintiff  at  the  time  of  the  alleged  injury  was  in  charge  of  a  machine  called 
a  doser  machine  or  dirt  spreader,  but  denies  that  said  machine  was  used  in 
connection  with  the  spreading,  of  gravel  or  dirt,  or  used  by  the  defendant  in 
the  improvement  of  its  bridges  or  tracks. 


2.  Building,  forms  for  concrete  "walls. 
The  plaintiff  was  a  carpenter  em- 
ployed by  the  defendant  to  assist  in 
elevating  the  roadbed  of  its  interstate 
line  by  building  forms  on  the  margins 
of  the  right  of  way  into  which  con- 
crete was  to  bo  poured  for  the  pur- 
pose of  forming  retaining  walls.  The 
forms  were  to  be  removed  after  the 
concrete  set  and  the  space  between 
the  walls  was  to  be  filled  with  ma- 
terial upon  which  the  elevated  tracks 
would  rest.  While  the  plaintiff  was 
at  work  sawing  a  timber,  the  wind 
blew  the  dust  into  his  left  eye  so  as 
to  injure  the  sight  and  cause  a  tem- 
porary total  incapacity,  A  proceed- 
ing under  the  Workmen's  Compensa- 
tion Law  having  been  instituted,  the 
plaintiff  was  awarded  $143.55  for 
compensation  and  $67  for  medical  at- 
tention. The  circuit  court  affirmed 
the  award,  and  a  writ  of  error  was 
sued  out  to  review  that  judgment. 
The  court  affirmed  the  judgment, 
holding  that  the  work  of  the  plaintiff 
had  no  connection,  even  remote,  with 
interstate  transportation,  saying:  "It 
was  preliminary  to  the  erection  of  a 
structure  which  might  eventually  form 
a  part  of  a  roadbed  used  in  inter- 
state commerce.  The  forms  were  not 
instrumentalities  of  interstate  com- 
merce, and  the  retaining  walls,  which 
had  n<yt  yet  been  built,  could  not  be 
such  instrumentalities  until  the  filling 
which  they  were  to  retain  and  upon 
which  the  tracks  were  to  rest  had 
been  deposited  in  place.*'  Dickinson 
V.  Industrial  Board  of  Illinois,  280 
HL  342,  117  N.  E.  438   (1917). 


£.    Tunnel  workers. 

The  deceased  was  working  in  a 
tunnel  of  the  defendant  railroad  when 
struck  by  one  of  its  trains.  It  ap- 
peared that  the  tunnel  was  not  used 
in  the  business  of  interstate  com- 
merce. A  suit  under  the  Federal  Em- 
ployers* Liability  Act  resulted  in  a 
nonsuit,  from  which  the  plaintiff  ap- 
pealed. The  court  affiirmed  the  judg- 
ment, holding  that  the  deceased  was 
not  engaged  in  interstate  commerce 
at  the  time  of  the  accident.  Tilli  v. 
Philadelphia  &  R.  By.  Co.,  —  Pa.  — , 
107  Atl.  330   (1919). 

Plaintiff  was  a  laborer  employed  by 
the  defendant  in  the  construction  of 
a  tunnel  to  shorten  the  main  line  of 
its  interstate  railroad.  The  tunnel 
had  not  yet  been  completed,  when 
the  pick  of  the  plaintiff  struck  a 
charge  of  dynamite  which,  through 
the  defendant's  negligence,  had  not 
been  removed.  The  resultant  ex- 
plosion caused  plaintiff  to  sustain 
serious  injuries.  From  a  judgment 
for  the  defendant,  dismissing  the  pe- 
tition, the  plaintiff  brought  error,  but 
the  circuit  court  of  appeals  af&rmed 
the  judgment.  A  writ  of  error  to  the 
Supreme  Court  of  the  United  States 
having  been  sued  out,  that  court  af- 
firmed the  judgment,  holding,  in  so 
doing,  that  the  plaintiff  was  not  en- 
gaged in  interstate  commerce  at  the 
time  of  the  accident.  As  the  court 
pointed  out,  the  tunnel  was  at  the 
time  only  partially  bored,  and  conse- 
quently was  not  then  in  use  as  an 
instrumentality  of  commerce,  inter- 
state or  otherwise.     Raymond  v.  Chi- 
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Denies  that,  at  the  time  of  the  alleged  injury  to  the  plaintiff,  the  plaintiff 
had  been  engaged  under  the  direction  of  the  defendant,  or  at  all,  in  filling  a 
bridge  designated  as  No.  E  E  140,  or  any  bridge. 

Admits  that  said  bridge  No.  E  E  140,  and  the  railroad  traek  on  both  sides 
thereof,  had  for  several  years  prior  to  the  16th  day  of  February,  1915,  been 
used  by  the  said  defendant  in  interstate  commeree. 

Denies  that  the  defendant  was  engaged  in  filling  said  bridge,  or  any 
bridge,  on  its  main  line  track,  or  any  track,  with  dirt  or  gravel  or  at  all. 
Denies  that  the  defendant  hauled,  or  caused  to  be  hauled,  or  moved  at  iJl,  the 

? ravel,  or  any  gravel,  to  the  bridge,  or  any  bridge,  by  trains  or  gravel  cars 
rom  a  point  on  its  line  westerly,  or  from  any  point,  from  the  place  where  the 
plaintiff  was  working. 


cage,  M.  &  St.  P.  E.  Co.,  243  U.  S. 
43,  61  L.  Ed.  583,  37  Sup.  Ot.  268 
(1917). 

F.    Other  laborers. 

1.    Excavating  for  new  bridge. 

The  deceased  was  an  employee  of 
the  defendant  engaged  in  the  con- 
struction of  a  cut  through  a  fill  ap- 
proaching a  bridge,  on  the  defend- 
ant's interstate  road,  which  was 
about  to  be  removed  to  make  place 
for  a  new  one.  The  cut  was  to  make 
a  place  for  a  wooden  bent,  which, 
with  another  on  the  north  side  of  the 
abutment,  was  to  hold  up  the  track 
and  bridge  while  the  abutment  was 
removed  and  another  permanent  struc* 
ture  built  in  its  place.  While  the 
deceased,  with  others,  was  engaged 
in  removing  dirt  from  the  fill,  a  large 
portion  of  it  fell  upon  him,  causing 
his  death.  An  action  under  the  Fed- 
eral Employers'  Liability  Act  re- 
sulted in  a  judgment  for  the  plain- 
tiff, from  which  the  defendant 
brought  error.  The  court  affirmed  the 
judgment,  the  parties  admitting,  and 
the  court  finding,  that  the  deceased 
was  engaged  in  interstate  commerce. 
Cincinnati,  N.  O.  &  T.  P.  E.  Co.  v. 
Hall,  155  C.  C.  A.  606,  243  Fed.  76 
(1917). 

2.    Building  warehonse. 

In  the  case  of  Matti  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  —  Mont.  — ,  176 
Pae.  154  (1918),  the  plaintiff  sought 
recovery   against   the   defendant   rail- 


way company,  his  employer,  on  ac- 
count of  injury  to  his  foot  paused  by 
the  fall  upon  it  of  a  brick  which  es- 
caped from  an  alleged  defective  brick- 
carrying  device  being  used  by  a  fel- 
low employee,  while  the  plaintiff  was 
working  with  a  wheelbarrow  remov- 
ing the  bricks  from  a  car  on  a  spur 
track  to  a  point  near  a  new  ware- 
house of  the  company  that  was  un- 
der construction.  The  warehouse  at 
the  time  was  not,  apparently,  being 
used  in  any  way  by  the  defendant. 
It  was  not  completed  until  2  or  3 
months  after  the  accident.  To  bring 
himself  within  the  Federal  Employ- 
ers' Liability  Act  the  plaintiff  al- 
leged that  at  the  time  of  the  injury 
the  company  was  engaged  in  inter- 
state commerce,  and  that  be  was  em- 
ployed in  such  commerce.  The  latter 
allegation  was  put  properly  in  issue, 
the  trial  court  granted  a  motion  for 
nonsuit,  and  from  an  order  denying  a 
new  trial  the  plaintiff  appealed.  In  a 
decision  sustaining  the  trial  court,  it 
was  held  that  the  allegation  in  ques- 
tion was  not  supported  by  the  evi- 
dence. The  court  among  other  authori- 
ties cited  the  case  of  New  York  Cent. 
R.  Co.  V.  White,  243  IT.  S.  188,  61 
L.  Ed.  667,  13  N.  C.  C.  A.  943,  37 
Sup.  Ot.  247  (1917),  in  which  it  was 
held  that  the  admitted  fact  that  a 
new  station  and  tracks  were  designed 
for  use,  when  finished,  in  interstate 
commerce,  did  not  bring  the  case 
within  the  federal  act  so  as  to  make 
the  act  applicable  to  the  suit  of  a 
watchman  injured  while  guarding 
tools    and    material    intended    to    be 
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Denies  that  it  was  the  duty  of  the  plaintiff,  in  operating  the  said  doser 
or  dirt  spreader,  after  gravel  cars  had  dumped  the  gravel,  or  any  gravel  or 
dirt  alongside  the  track,  to  operate  the  said  doser  along  the  track  for  the  pur- 
pose of  spreading  out  the  gravel  or  any  gravel  on  each  side  of  the  defendant's 
said  track,  or  any  track. 

Admits  that  the  said  doser  or  dirt  spreader  had  wings  on  either  side  which 
were  adjustable. 

Further  answering  paragraph  three  (III),  the  defendant  states  that  it  has 
no  information  and  belief  as  to  whether  or  not,  at  the  time  of  the  alleged  ac- 
cident and  injury  to  the  plaintiff,  the  said  doser  or  dirt  spreader  was  near  the 
west  end  of  the  bridge  above  referred  to,  and  the  gravel  was  being  brought 
from  a  point  westerly  of  said  bridge,  and  therefore  by  reason  of  the  lack  of 
said  information  the  defendant  denies  that,  at  the  time  of  the  alleged  accident 


used  in  ^e  construction  work,  which 
was  still  in  progress. 

V.    Track  laborers. 

A.    XTnloadlng  discarded  ties. 

A  member  of  a  crew  of  workmen, 
employees  of  the  defendant  electric 
railway  company,  was  working  with 
the  crew  in  moving  a  quantity  of  old 
and  worthless  ties  from  a  place  where 
they  had  been  thrown  beside  the 
track  to  a  fill  at  another  point  on  the 
line.  At  the  latter  point  there  had 
formerly  been  a  trestle,  but  this  had 
been  replaced  by  a  fill  composed  of 
ties,  cinders,  ashes  and  other  refuse 
taken  from  different  places  on  the 
road.  The  company  had  continued, 
afterwards,  to  diunp  on  the  sides  of 
this  fill  similar  discarded  material 
for  the  purpose,  as  was  contended  in 
the  action,  of  strengthening  the  fill. 
The  company  contended,  however, 
that  the  purpose  of  dumping  this 
matter  was  not  to  strengthen  the  fill, 
but  simply  to  dispose  of  the  material. 
The  employee  in  question,  with  the 
rest  of  the  crew,  loaded  a  truck  with 
worn-out  ties  from  the  place  indi- 
cated, and  ran  the  truck  out  on  the 
fill  in  order  to  throw  the  ties  out 
upon  the  side  of  the  fill.  While  help- 
ing the  others  in  the  work  of  un- 
loading he  sustained  in  some  way  in- 
juries which  subsequently  resulted  in 
his  death.  The  tracks  supported  by 
the  fill  were  used,  admittedly,  in  car- 
rying interstate  trains.  At  the  trial 
of  an  action  brought  by  the  injured 


employee  under  the  Federal  Employ- 
ers' Liability  Act  a  verdict  ana 
judgment  were  had  by  the  plaintiff  in 
the  sum  of  $10,000.  The  employee's 
death  occurred  after  judgment,  and 
the  administrator  became  the  appellee 
in  an  appeal  which  the  defendant 
prosecuted  to  the  court  of  appeals. 
The  evidence  being  in  conflict  upon 
the  issue  as  to  the  purpose  of  dump- 
ing material  on  the  fill,  and  the  court 
being  of  opinion  that  the  evidence 
was  sufficient  to  support  a  finding 
that  the  purpose  of  dumping  was  to 
strengthen  the  fill,  it  was  held  that 
the  judgment  should  be  affirmed.  The 
court  said  in  part:  **We  think  there 
can  be  no  doubt  about  the  proposi- 
tion that,  if  these  old  ties  were  be- 
ing thrown  over  the  embankment  for 
the  purpose  of  strengthening  or  mak- 
ing it  safer  for  use  in  interstate 
transportation,  Brumfield  [the  de- 
ceased employee],  when  injured,  was 
engaged  in  such  transportation,  or  in 
work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it.  It  is  not 
indispensable  that  the  employee 
should  be  engaged  in  interstate  trans- 
portation in  the  sense  that  he  was 
assisting  in  the  operation  of  a  train 
engaged  in  such  commerce,  or  in  the 
repair  of  trains,  fixtures,  appliances, 
or  tracks,  the  repair  of  which  was  at 
the  time  indispensable  or  necessary  in 
the  conduct  of  the  interstate  trans- 
portation business.*  *  *  Plainly  an 
employee  performing  service  in  con- 
nection with  the  track,  or  the  em* 
bankment  on  which  the  track  is  laid. 
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or  injury  to  the  plaintiff,  the  said  doser  or  dirt  spreader  was  near  the  west 
end  of  the  bridge  above  referred  to,  or  that  the  gravel,  or  any  gravel,  was 
being  brought  from  a  point  westerly  of  said  bridge,  or  from  any  j^^ce. 

Further  answering  paragraph  three  (III)  the  defendant  denies  that  the 
said  train  was  hauling  gravel,  and  denies  that  said  alleged  train  or  train  crew 
thereof  were  under  the  supervision  or  control  of  the  plaintiff,  or  that  the  plain- 
tiff had  authority  or  supervision  over  said  employees  on  said  train. 

Denies  that  the  plaintiff  did  advise  or  direct  the  said  employees  as  to  the 
points  where  [he]  desired  dirt  or  gravel  to  be  dumped. 

Admits  that  the  machine  called  a  doser  was  constructed  upon  wheels  and 
ran  along  the  said  track,  and  was  so  constructed  that  it  could  be  coupled  to 
one  of  the  gravel  cars. 

Denies  that  it  was  the  duty  of  the  employees  of  the  defendant,  in  charge 


is  engaged  in  work  so  closely  re- 
lated to  interstate  transportation  as 
to  be  practically  a  part  of  it."  Ohio 
Valley  Elec.  By.  Go.  v.  Brumfield's 
Adm'r,  180  Ky.  743,  203  S.  W.  641 
(1918). 

B.     Unloading  new  ties. 

The  plaintiff,  a  section  hand,  while 
assisting  in  unloading  a  car  of  rail- 
road ties,  severely  injured  his  hand. 
The  ties  in  question  were  designed  for 
the  repair  of  the  main  track  of.  the 
defendant's  interstate  railroad,  and 
came  from  a  point  without  the  state. 
They  were  billed,  however,  to  an 
agent  of  the  defendant  within  the 
state  who  had  charge  of  their  dis- 
tribution, and  he  merely  amended  the 
original  bill  of  lading  in  red  ink  so 
that  the  car  would  go  to  the  place 
where  the  ties  were  finally  unloaded. 
To  assist  the  work  of  unloading,  one 
end  of  a  tie  was  placed  on  the  cross 
brace  underneath  the  car  and  the 
other  rested  on  the  ground.  When  a 
tie  was  thrown  out  of  a  car,  one  end 
of  it  would  fall  upon  this  crosstie. 
A  part  of  the  section  crew  was  in 
the  car,  throwing  out  ties,  and  the 
other  part  was  outside,  receiving  and 
piling  them.  The  plaintiff  stood  next 
to  the  crosstie  and  handled  that  end 
of  the  ties.  He  had  his  hand  on  one 
tie  and  was  just  about  to  move  it 
when  another  was  thrown  from  the 
car,  fell  about  8  feet,  and  struck  his 
hand.  An  action  under  the  Federal 
Ehnployers'  Liability  Act  resulted  in 
a    verdict    and    judgment    thereon    in 


favor  of  the  plaintiff  in  the  sum  of 
$2,500,  from  which  the  defendant  ap- 
pealed. The  court  affirmed  the  judg- 
ment and  held  that  the  plaintiff  was 
within  the  federal  act,  not  only  be- 
cause the  work  of  unloading  the  ties 
was  so  closely  connected  with  the  re- 
pair of  an  interstate  railroad  as  to 
be  a  part  of  it,  but  also  because  the 
interstate  character  of  the  shipment 
of  ties  did  not  end  at  the  time  of 
their  reconsignment  but.  continued  to 
the  place  of  unloading.  Qodby  v. 
Wilson,  203  111.  App.  612   (1916). 

O.    Stacking  new  ties  pending  use. 

The  plaintiff  was  a  section  hand, 
and  at  the  time  of  the  injury  was 
helping  to  stack  on  the  right  of  way 
creosoted  pine  ties  wTiich  had  been 
unloaded  that  morning  from  cars  and 
thrown  beside  the  track.  These  ties 
were  to  be  left  in  their  stacked  con- 
dition until  needed  at  some  future 
time,  when  they  would  be  loaded  on 
a  push  car  and  transported  to  some 
place  on  that  branch  for  repair  of 
the  defendant's  interstate  track.  The 
plaintiff  and  the  assistant  foreman 
picked  up  one  of  the  ties,  but  due  to 
the  latter  suddenly  allowing  his  end 
of  the  tie  to  fall,  the  plaintiff  was 
seriously  and  permanently  injured.  An 
action  for  damages  resulted  in  a  ver- 
dict for  the  plaintiff,  from  which  the 
defendant  appealed  on  the  ground, 
partly,  that  the  plaintiff  was  engaged 
in  interstate  commerce.  The  court  af- 
firmed the  judgment,  however,  holding: 


Digitized  by 


Google 


40        19  Negugbncb  and  Compensation  Cases  Annotated.     [U.  S. 


of  the  gravel  train,  or  in  charge  of  any  gravel  train,  or  of  any  train,  before 
dumping  the  said  gravel,  or  any  gravel,  to  couple  the  said  train  on  to  the 
doser  or  to  push  the  said  doser  back  along  the  rails  of  the  railroad,  or  that 
the  defendant  provided  brakemen  for  that  purpose,  or  that  the  plaintiff  had 
authority  or  responsibility  in  connection  with  the  coupling  of  the  said  doser 
on  te  the  said  train  or  the  operation  of  said  train,  to  advise  the  employees 
of  the  defendant  on  said  train,  as  to  where  he  desired  the  gravel  to  be  dumped. 

IV. 
Answering  paragraph   four   (IV),  the  defendant  denies  that  about  eleven 
o'clock  on  the  said  16th  day  of  February,  1915,  or  at  any  time,  or  while  the 
plaintiff  was  in  the  orderly  or  regular  discharge  of  his  duties,  or  in  the  dis- 


that  the  plaintiff's  connection  with 
interstate  commerce  was^  too  remote 
to  bring  him  within  the  federal  enact- 
ment, though  the  ties  which  were 
handled  at  the  time  were  subse- 
quently used  to  repair  an  interstate 
track.  Missouri,  K.  &  T.  By.  Co.  of 
Texas  v.  Watson,  —  Tex.  — ,  195  S. 
W.  1177  (1917). 

D.  Bemoving  old  and  setting  new  ties. 

The  plaintiff,  employed  as  a  sec- 
tion boss  on-  the  defendant's  road 
was  ordered  by  the  roadmaster  to  re- 
pair a  spur  track  which  was  used  in 
both  interstate  and  intrastate  busi- 
ness, in  order  that  a  freight  train, 
which  was  then  in  the  block,  could 
pass  over  it.  The  repairs  consisted 
in  taking  out  rotten  ties  and  replac- 
ing them  with  large  switch  ties, 
weighing  approximately  400  pounds. 
Insufficient  help  was  furnished,  and 
in  order  to  perform  his  duties  the 
plaintiff  had  to  lift  one  of  the  ties 
himself  and  carry  it  to  the  spur 
track.  In  doing  so,  he  stumbled  and 
fell,  with  the  tie  upon  him.  He  sued 
for  damages  under  the  Federal  Em- 
ployers' Liability  Act,  and  from  a 
judgment  on  a  verdict  in  his  favor 
in  the  sum  of  $700,  the  defendant  ap- 
pealed. The  court  affirmed  the  judg- 
ment, holding  that  the  plaintiff  was 
engaged  in  interstate  commerce,  as  he 
was  engaged  in  the  repair  of  a  track 
which  was  used  at  least  partially  in 
the  transportation  of  goods  to  other 
states.  Cfherry  v.  Atlantic  Coast  Line 
R.  Co.,  174  N.  C.  263,  93  S.  E.  783 
(1917). 


E.     Loading   rails. 
1.     Intended  use  not  shown. 

Kusturin  v.  Chicago  &  A.  B.  Co., 
287  111.  306,  122  N.  E.  512  (1919), 
was  an  action  under  the  Federal  Em- 
ployers' Liability  Act  for  injuries 
sustained  by  the  plaintiff,  a  laborer, 
while  helping  load  onto  a  flat  car 
steel  rails  which  plaintiff  and  others 
had  2  weeks  before  removed  from  the 
track  to  make  place  for  new  ones. 
At  a  certain  command  from  the  fore- 
man the  rails  were  hoisted  overhead, 
and  at  another  signal  were  thrown 
onto  the  car.  One  end  of  the  rail 
causing  the  injury  was  thrown  too 
soon,  causing  it  to  fall.  Plaintiff  at- 
tempted to  jump  back  but  caught 
his  heel  on  a  tie  with  the  result  that 
the  rail  fell  on  his  instep,  crushing  it 
badly.  There  was  no  evidence  that 
the  rails,  as  they  lay  after  being  re- 
moved, in  any  way  interfered  with 
the  operation  of  the  trains,  nor  as  to 
what  was  to  be  done  with  them  after 
being  loaded  on  the  car.  During  the 
forenoon  of  the  day  of  the  accident, 
plaintiff  was  tamping  the  ties  and 
loading  the  old  rails  onto  a  flat  ear. 
During  the  afternoon,  when  he  was 
injured,  his  work  was  solely  that  of 
loading  rails.  The  declaration  charged 
that  at  the  time  of  the  accident  in 
suit  both  defendant  and  plaintiff  were 
engaged  in  interstate  commerce,  and 
that  the  injury  was  received  through 
the  negligence  of  fellow-servants.  A 
second  count  charged,  in  addition, 
that  the  injury  was  received  through 
the    negligence    of    a    vice-principal — 
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charge  of  any  duties  or  duty,  upon  said  doser,  or  engrossed  in  his  duties,  or 
at  all,  the  defendant,  or  its  employees,  in  charge  of  said  gravel  train,  care- 
lessly or  recklessly  or  negligently,  or  at  all,,  operated  the  said  locomotive  en- 
gine or  gravel  train,  or  any  train,  over  or  upon  said  track,  or  any  track,  or 
at  such  a  high  or  excessive  speed,  or  at  any  high  or  excessive  speed,  as  to  run 
the  said  train  into  the  said  doser  upon  which  the  plaintiff  was  then  in  the  al- 
leged orderly  or  regular  discharge  of  his  duties,  or  in  the  discharge  of  his 
duties,  or  any  duties,  or  to  strike  the  said  doser  with  great  or  unusual  force, 
OP  any  force,  or  thereby  knocking  the  plaintiff  off  of  said  doser  or  in  between 
the  said  gravel  cars  or  the  doser;  or  drag  the  said  plaintiff  over  said  rails  or 
ties  or  dirt  alongside  thereof,  or  any  rails  or  ties  or  dirt;  or  injured  the  plain- 
tiff as  hereinafter  alleged,  or  in  any  manner  or  at  all. 


to  wit,  the  foreman.  A  judgment  for 
the  plaintiff  for  $3,321.80  was  af- 
firmed by  the  appellate  court.  The 
supreme  court,  reaffirming  the  judg- 
ment, held  that  the  plaintiff  was  en- 
gaged in  interstate  commerce,  saying: 
''The  work  of  loading  these  old  rails, 
while  not  the  actual  work  of  bolting 
in  new  rails,  was  yet  a  part  of  the 
cleaning-up  process  made  necessary 
by  putting  in  new  rails,"  and  so  was 
a  part  of  the  general  work  of  repair- 
ing the  track.  "This  case  is  there- 
fore to  be  distinguished,"  it  was  ob- 
served, ''from  those  cases  where  the 
employment  is  changed  from  work 
which  is  a  part  of  interstate  com- 
merce to  that  which  is  a  part  of  in- 
trastate  commerce. ' ' 

2.  To  place  in  storage. 

In  an  action  by  a  section  hand 
against  his  employer,  the  railroad 
company,  to  recover  on  account  of  in- 
juries to  his  leg  which  was  struck  by 
the  end  of  a  loose  railroad  rail  negli- 
gently dropped  by  fellow  employees, 
the  evidence  tended  to  show  that  the 
entire  gang  with  which  the  plaintiff 
was  working  consisted  of  thirty  to 
forty  men  under  one  boss,  but  that 
the  particular  tasks  of  different 
groups  of  the  men  were  various. 
Some  were  employed  in  taking  up  old 
Tails  from  the  track  and  replacing 
them  with  new  ones.  The  men  doing 
this  work  laid  the  old  rails  at  the 
side  of  the  track  as  they  took  them 
up.,  The  plaintiff,  with  seven  other 
men  under  an  assistant  foreman,  was 
engaged    in    removing    the    discarded 


rails  from  the  point  at  which  they 
had  been  laid  by  the  other  workmen, 
and  placing  them  on  a  push  car  on 
which  they  were  moved  some  thirty 
yards  to  the  tool  house,  where  they 
were  deposited.  The  rails  were  to  be 
conveyed  later  to  another  point  with- 
in the  state,  and  were  not  to  be  used 
again  in  the  road.  Plaintiff  and  his 
companion  went  with  each  load  to 
the  tool  house  and  there  unloaded  the 
rails.  The  injury  occurred  during  the 
unloading  of  a  rail.  On  appeal  by 
the  plaintiff  from  a  judgment  in  the 
defendant's  favor,  the  court,  consid- 
ering the  facts  upon  the  assumption 
that  the  gang  of  eight  men  of  which 
the  plaintiff  was  one  were  all  en- 
gaged in  moving  rails  already  de- 
tached, and  that  none  of  them  had 
anything  to  do  with  detaching  rails 
from  the  track  or  putting  new  ones 
into  the  track,  said:  "The  concrete 
questions  at  this  time  are:  Was 
the  plaintiff,  at  the  time  he  was  in- 
jured, employed  in  the  doing  of  any- 
thing which  tended  to  facilitate  the 
movement  of  commerce  from  one 
state  to  another?  Was  the  instru- 
mentality upon  which  he  was  em- 
ployed calculated,  in  any  manner, 
directly  to  contribute  to  or  be  in  aid 
of  commerce  between  two  or  more 
states?  In  the  light  of  the  adjudi- 
cated cases  construing  the  act  of 
congress,  as  we  read  them,  these 
questions  must  be  answered  in  the 
negative.  If  the  plaintiff  had  been  en- 
gaged in  repairing  a  track  admitted 
or  proven  to  be  an  interstate  track, 
and    what    he    was    doing    tended    to 


Digitized  by 


Google 


42        19  Negligence  and  Compensation  Cases  Annotated.     [U.  S. 


Answering  paragraph  five  (V),  defendant  denies  that  at  the  time  of  the 
alleged  injury,  the  engine  which  was  being  operated  by  the  defendant  was 
pushing  a  large  number  of  dump  gravel  ears,  or  any  dump  gravel  cars,  about 
twenty-five  (25)  in  number,  or  any  number. 

Further  answering  said  paragraph  five  (V),  the  defendant  admits  that  in 
the  train  crew  operating  said  train  there  was  an  engineer,  fireman,  conductor, 
and  two  brakemen. 

Denies  that  it  was  the  duty  of  the  defendant  in  operating  its  said  train 
to  have  one  of  its  employees  upon  the  front  of  said  train,  as  it  was  being 
pushed  along  said  track,  in  order  to  keep  a  proper  lookout,  or  any  lookout,  or 
to  give  proper  or  adequate  signals  of  warnings,  or  any  signals  of  warnings. 


facilitate  transportation  from  one 
state  to  another,  in  our  judgment,  he 
would  have  been  engaged  in  inter- 
state commerce.  But  here  he  was  not 
engaged  in  repairing  the  track  ren- 
dering it  more  capable  of  carrying 
commerce.  If  he  and  his  fellow 
workmen  carrying  the  rail  had  not 
removed  it  at  all  from  the  side  of 
the  track  where  it  had  been  laid  by 
those  repairing  the  track,  transporta- 
tion on  the  road,  so  far  as  the  record 
discloses,  would  have  been  just  as 
effectual  and  commerce  could  have 
been  carried  on  without  interruption. 
The  old  rails  might  have  lain  upon 
the  side  of  the  track  for  an  indefi- 
nite length  of  time  without  incon- 
venience to  interstate  travel  or 
transportation.  *  *  *  We  feel  com- 
pelled to  find  that  appellant  was  not 
engaged  in  interstate  commerce  at  the 
time  he  received  the  injury,"  The 
judgment  was  affirmed.  Subsequently, 
in  disposing  of  an  application  for 
rehearing,  the  court  accepted  a  modi- 
fied interpretation  of  the  facts,  of- 
fered by  counsel,  to  the  effect  that 
the  eight  men  composing  the  gang  to 
which  the  plaintiff  belonged  were  in 
fact  in  charge  of  the  principal  fore- 
man and  that  two  of  the  eight  men 
detached  from  the  track  the  rail  that 
fell  upon  the  plaintiff,  and  laid  it  to 
one  side,  afterwards  also  assisting  the 
other  six  men  in  moving  it  to  the 
place  at  which  it  was  deposited.  The 
court  held,  however,  that  the  facts 
as  thus  modified  remained  insufficient 
to  support  a  finding  that  the  plain- 
tiff when  hurt  was  engaged  in  inter- 


state commerce,  and  the  petition  for 
rehearing  was  denied.  Perez  v. 
Union  Pac.  R.  Co.,  —  Utah  — ,  173 
Pac.  236   (1918). 

The  plaintiff  was  a  member  of  a 
crew  operating  for  the  defendant  a 
work  train  being  used  in  picking  up 
rails  that  had  been  taken  from  the 
defendant's  tracks  and  removing  them 
to  sidetracks.  The  particular  work  of 
the  plaintiff  was  the  operation  of  the 
loading  machine,  or  hoisting  device, 
with  which  the  train  was  equipped. 
The  approach  of  a  passenger  train 
caused  the  conductor  of  the  work 
train  to  ST^itch  rather  hastily  from 
the  main  line  to  a  sidetrack.  The 
plaintiff,  after  fastening  the  boom  of 
the  loader,  found  that  he  would  not 
have  time  to  gain  the  caboose,  in 
which  he  would  have  chosen  to  ride 
while  the  switching  was  being  done, 
and  he  therefore  took  a  position  on 
one  of  the  flat  cars  which  carried 
steel  rails.  It  was  customary  to  use 
on  the  flat  cars  standards  a  few 
inches  high  at  each  side  to  keep  the 
rails  from  falling  off.  On  the  side  of 
the  car  at  which  the  plaintiff  got 
upon  it  no  standards  had  been  plaeed. 
The  motion  of  the  train  caused  some 
of  the  steel  rails  to  fall  off,  endanger- 
ing the  life  of  the  plaintiff,  who,  un- 
der the  impression  that  it  was  neces- 
sary to  jump  in  order  to  save  his  life, 
jumped  from  the  car.  In  thus  alight- 
ing he  struck  his  head  against  some 
object  and  was  injured.  An  appeal 
by  the  plaintiff  from  a  judgment  on 
a  verdict  directed  for  the  defendant 
raised   the   question   whether  the   case 
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Denies  that  it  was  the  duty  of  the  defendant  to  further  have  a  second 
brakeman  between  the  front  brakeman  and  the  engineer,  to  transmit  the  sig- 
nals, or  any  signals,  by  the  brakeman  oo  the  front  of  the  train  to  the  engi- 
neer. 

Admits  that  there  was  a  brakeman  on  the  front  car,  which  was  being 
pushed  by  the  said  engine,  but  denies  that  the  remaining  employees  upon  said 
train  were  in  the  cab  of  the  engine,  or  there  was  no  brakeman  between  the 
said  front  brakeman  and  the  engine. 

VI. 
Answering   paragraph    six    (VI)    of   said    complaint,   the   defendant    denies 
that  the  said  train  was  being  pushed  or  propelled  over  said  track  at  a  high  or 


was  subject  to  the  Federal  Employ- 
ers' Liability  Act,  together  with  the 
additional  question  whether  under 
the  federal  act  the  plaintiff  assumed 
the  risk  of  such  an  accident  as  that 
which  caused  his  injuries.  Upon  the 
first  question,  the  court  held,  against 
the  contention  of  the  plaintiff,  that 
the  work  being  done  by  the  men  op- 
erating the  work  train  was  not  sub- 
sequent to,  and  separate  from,  the 
work  of  "repairing  the  said  track," 
but  constituted  a  part  of  the  repair- 
ing, so  that,  the  track  being  used  in 
interstate  commerce,  the  plaintiff  at 
the  time  in  question  was  '^  engaged 
in  interstate  commerce,  or  in  aid  or 
furtherance  thereof,"  within  the 
meaning  of  the  Federal  Employers' 
liiability  Act.  The  court  expressed 
itself  as  relying  definitely  upon  the 
authority  of  Pederson  v.  Delaware, 
L.  &  W.  B.  Co.,  229  U.  S.  146,  57  L. 
Ed.  1125,  3  N.  C.  0.  A.  779,  Ann. 
Cas.  1914  C  153,  33  Sup.  Ct.  648 
(1913),  and  cases  following  that  de- 
cision. In  the  course  of  its  decision 
upon  the  point  in  question,  the  court 
said:  "It  stands  to  reason  that  ap- 
pellee's [defendant's]  railroad  could 
not  long  be  safely  and  properly  op- 
erated if  the  steel  rails  which  had 
been  removed  from  the  track  when 
others  were  being  put  down  had  been 
permitted  to  remain  on  and  about  ap- 
pellee's  track,  and  interfere,  which 
they  naturally  would,  with  the  proper 
upkeep  and  repair  of  such  track,  and 
perhaps  would  render  it  unsafe,  not 
only  for  the  proper  operation  of  ap- 
pellee's    trains     thereover,    but    also 


might  endanger  employees  engaged  in 
the  necessary  and  proper  upkeep  and 
repair  of  such  track.  We  believe 
that  what  appellant  was  doing  on  the 
occasion  in  question  must  be  held  to 
be  in  the  nature  of  repairs  to  appel' 
lee's  tracks."  The  judgment  was  re- 
versed and  the  cause  was  remanded. 
Hargrove  v.  Gulf,  C.  &  S.  F.  By.  Co., 
—  Tex.  Civ.  App.  — ,  202  8.  W.  188 
(1918).     A  rehearing  was  denied. 

3.     To  use  In  repairing  track. 

Plaintiff  war  a  member  of  a  gang 
employed  by  the  defendant  in  load- 
ing steel  rails.  He  was  injured  by 
the  turning  or  rolling  of  a  rail  against 
and  upon  his  foot  and  ankle,  while 
with  other  members  of  the  gang  he 
was  engaged  in  removing  rails  from 
a  stack  near  the  track,  and  loading 
them  onto  a  car  which  was  to  carry 
them  to  another  point,  the  identity 
of  which  was  not  clear,  although  the 
plaintiff  himself  testified  that  he  had 
been  informed  by  the  foreman  that 
the  rails  were  to  be  used  in  making 
repairs  on  the  main  line.  Evidence 
from  certain  other  employees,  taken 
in  connection  with  the  testimony  of 
the  plaintiff,  tended  to  show  that  the 
rails  were  intended  to  be,  and  in  fact 
afterwards  were,  distributed  along 
the  line,  to  be  used  in  repairing  the 
tracks,  which  admittedly  were  used 
in  interstate  commerce.  The  trial 
court  directed  a  verdict  for  the  de- 
fendant, on  the  ground  that  the  work 
the  plaintiff  was  doing  at  the  time  of 
the  accident  did  not  constitute  inter- 
state commerce,  and  waa  not  in   fur- 
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negligent  or  excessive  rate  of  speed,  or  any  high  or  negligent  or  excessive 
rate  of  speed,  or  a  speed  of  10  miles  an  hour,  or  at  any  such  speed  whatso- 
ever. » 

Defendtint  denies  that  any  speed,  or  speed  in  excess  of  4  miles  an  hour, 
would  have  been  or  was  unreasonably  high  or  dangerous,  or  high,  or  dangerous; 
and  denies  that  it  was  the  practice  or  custom  of  the  defendant  or  its  employees 
to  approach  said  bridge  at  a  slow  rate  of  speed,  or  speed  not  to  exceed  4  miles 
an  hour. 

vn. 

Answering  paragraph  seven  (VII)  of  said  complaint,  defendant  admits 
that  the  plaintiff  saw  the  train  approaching  some  distance  away,  and  observed 
the  front  brakeman  on  the  front  of  said  train;  but  denies  that  said  plaintiff 


theraiv^e  of  interstate  commerce.  A 
judgment  on  the  verdict  so  directed 
was  reversed  by  the  court  of  appeals, 
which  held  that  while  the  evidence 
was  **not  altogether  satisfactory" 
upon  the  issue  as  to  which  branch  of 
commerce  the  plaintiff  was  engaged 
in  when  hurt,  there  was  sufficient  evi- 
dence to  make  upon  that  issue  a  ques- 
tion for  the  jury,  so  that  it  was  error 
on  the  part  of  the  trial  court  to  di- 
rect a  verdict.  Probus  v.  Illinois 
Cent.  B.  CJo.,  181  Ky.  7,  203  S.  W. 
862   (1»18>. 

F.    Unloading  new  rails. 

Beed  v.  Dickinson,  —  Iowa  — ,  169 
N.  W.  673  (1918),  was  an  action  un- 
der the  Federal  Employers'  Liability 
Act  for  injuries  sustained  by  the 
plaintiff  while  he  was  helping  unload 
steel  rails  from  a  flat  car  along  the 
main  interstate  line  of  the  defend- 
ant's railroad.  The  rails  when  un- 
loaded and  distributed  were  to  be 
placed  in  the  track  in  substitution 
for  old  rails  that  were  being  re- 
moved. From  a  judgment  for  the 
defendant  on  a  directed  verdict  the 
plaintiff  appealed,  and  the  supreme 
court  reversed  the  judgment  on  the 
ground  that  the  work  of  the  plaintiff 
at  the  time  of  the  injury  was  so 
closely  related  to  interstate  transpor- 
tation as  to  be  practically  a  part  of 
it. 

O.     Shoveling  snow  from  track. 

While  plaintiff's  decedent,  a  section 
man  in  defendant's  service,  was  shov- 


eling snow  between  the  westbound 
track  and  a  platform  near  the  inter- 
section of  the  tracks  with  a  certain 
street,  he  was  struck  and  killed  by  a 
passenger  train  proceeding  northerly 
on  the  westbound  track.  The  tracks 
at  this  point  were  used  for  transport- 
ing both  interstate  and  intrastate 
commerce.  A  proceeding  was  brought 
for  compensation  under  the  New 
York  Compensation  Law  and  an 
award  was  affirmed  by  the  appellate 
division.  The  court  of  appeals  having 
denied  an  appeal,  the  defendant 
brought  the  case  by  a  writ  of  error 
to  the  United  States  Supreme  Court 
which  reversed  the  judgment,  holding 
that  the  deceased  when  killed  was 
employed  in  interstate  commerce  and 
that  the  state  statute  did  not  apply. 
New  York  Cent.  B.  Co.  v.  Porter, 
249  U.  S.  168,  63  L.  Ed.  536,  39  Sup. 
Ot.  188  (1919). 

Koofos  V.  Great  Northern  By.  Co., 
—  N.  D.  — ,  170  N.  W.  859  (1918), 
was  an  action  under  the  Federal  Em- 
ployers' Liability  Act  by  a  laborer 
employed  by  the  defendant  to  shovel 
snow  and  fix  snow  fences  along  its 
track.  Two  toes  on  one  foot  were 
amputated  and  other  permanent  in- 
juries sustained  as  a  result  of  his  feet 
becoming  frozen  while  at  work.  From 
a  verdict  and  judgment  for  $2,295, 
defendant  appealed  on  several 
grounds,  one  of  which  was  that  the 
plaintiff  was  not  at  the  time  of  his 
injury  engaged  in  interstate  com- 
merce. This  contention,  the  court 
held,   was   without   merit,   as   all   pas- 
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relied  upon  said  defendant  or  its  employees  to  proceed  cautiously,  or  with  due 
care  or  at  all,  in  performing  their  duties  or  any  duties  to  the  plaintiff;  or 
that  the  plaintiff  was  in  plain  sight,  or  could  be  seen  upon  said  doser,  or 
where  his  duties  required  him  to  be. 

Denies  that  plaintiff  proceeded  with  the  performance  of  his  duties,  or  be- 
came engrossed  therein,  or  was  examining  or  looking  at  the  said  bridge  for 
the  purpose,  or  at  all,  of  ascertaining  where  the  load  should  be  dumped,  or 
was  examining  to  see  that  the  said  doser  was  in  proper  position;  and  denies 
that  the  said  train  approached  the  said  doser  or  ran  into  it,  or  bumped  the 
said  doser  at  the  alleged  unusual  or  excessive  speed,  or  any  unusual  or  ex- 
cessive speed,  or  with  such  great  or  unusual  force,  or  any  great  or  unusual 
force,  or  any  force,  as  to  jar  or  knock  the  plaintiff  off  of  said  doser,  or  be- 
tween the  wheels  of  said  doser,  or  the  wheels  of  said  gravel  cars,  as  herein- 
before alleged,  or  alleged  at  all,  or  injured  plaintiff. 


senger  trains  on  that  part  of  the  line 
were  interstate  trains  and  plaintiff 
was  engaged  in  clearing  a  track  over 
which  an  interstate  train  passed  the 
following  morning.  The  judgment  was 
af&rmed. 

H.    Foreman  shot  by  employee. 

The  plaintiff's  decedent,  a  foreman 
of  a  section  crew  on  the  defendant's 
interstate  railroad,  had  under  him  a 
Mexican  of  troublesome  disposition 
who  was  regarded  as  a  dangerous 
man.  The  deceased  dismissed  the 
man  in  question  at  one  time,  but  the 
deceased's  superiors  had  him  rein- 
stated, and  although  they  were  told 
of  his  nature  and  the  possibility  of 
trouble  if  he  was  retained,  the  de- 
ceased was  told  to  keep  the  Mexican 
at  work  and  that  the  company  would 
protect  the  crew  and  see  that  no 
harm  came  as  a  result.  The  Mexican 
finally  stabbed  the  husbai^d  of  the 
plaintiff  and  so  caused  his  death.  An 
action  under  the  Federal  Employers' 
Liability  Act  resulted  in  a  judgment 
for  the  plaintiff  in  the  sum  of  $22,- 
.460,  from  which  the  defendant  ap- 
pealed. The  court  reversed  and  re- 
manded the  case,  holding  that  the 
federal  act  provided  a  remedy  only 
where  an  employee  was  killed  or  in- 
jured from  a  cause  incidental  to  or 
arising  out  of  railroad  employment, 
and  that  under  the  facts  of  the  pres- 
ent case  the  assault  was  not  within 
the   scope   of   the    Mexican's   employ- 


ment, nor  in  furtherance  of  the  de- 
fendant's business.  Boebuck  v.  At- 
chison, T.  &  S.  F.  R.  Co.,  99  Kan. 
544,  L.  B.  A.  1917  E  741,  162  Pac. 
1153    (1917). 

I.    Ooing  to  or  from  place  of  work. 

1.     On  hand  car  or  speeder. 

a.    Private  spur  track. 

Plaintiff's  decedent  was  employed 
by  the  defendant  as  a  conunon  la- 
borer, and  he  with  other  laborers  was 
running  a  hand  car  upon  the  spur 
track  which  extended  from  the  de- 
fendant's station  into  the  grounds  of 
a  Catholic  mission,  when  he  fell  from 
the  car  and  received  injuries  from 
which  he  died.  The  track  in  ques- 
tion was  owned  by  the  mission  and 
was  being  repaired  by  the  railroad  com- 
pany under  agreement  with  the  mission 
as  a  separate  contractor,  The  tracks  of 
the  defendant  were  situated  entirely 
within  the  state,  but  it  frequently  re- 
ceived and  forwarded  shipments  to 
points  going  out  of  the  state,  and 
about  once  a  week  interstate  ship- 
ments were  sent  over  the  spur  track 
to  the  mission.  The  receipt  of  freight 
at  the  mission,  or  carrying  it  to  the 
station,  was  evidently  a  matter  of 
private  arrangement  between  the  mis- 
sion and  the  company.  A  proceeding 
under  the  Workmen's  Compensation 
Act  resulted  in  an  award  for  the 
plaintiff  from  which  the  defendant 
appealed.  In  affirming  the  award,  the 
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vm. 

Answering  paragraph  eight  (VIII),  the  defendant  denies  that  it  was  nep;- 
ligent  in  not  having  a  tail  air  hose,  or  any  air  hose,  on  the  rear  car  of  said 
train  furthest  from  the  engine,  so  that  the  brakeman  on  the  front  car  of  the 
train,  in  operating  the  said  air  hose  by  means  of  a  valve,  could  stop  the  train 
in  case  of  necessity,  or  at  alL 

Denies  that  when  plaintiff  was  being  thrown  from  said  doser,  or  thrown 
at  all,  his  clothing  caught  on  the  arch  bar  bolt,  or  any  .bolt,  on  the  front 
gravel  car,  or  any  gravel  car. 

IX. 
Ponies  that  plaintiff  was  discovered  by  the  said  defendant,  or  its  employee, 
the  said  brakeman,  or  any  employee,  upon  the  front  ear  or  any  car,  in  ample 


court  held  that  the  spur  track  was 
not  a  part  of  the  interstate  line  and 
that  those  working  on  it  were  not 
governed  by  the  Federal  Employers' 
Liability  Act.  The  court  observed: 
"The  company  was  handling  the 
freight  between  the  mission  and  its 
station  as  domestic  freight,  under  a 
private  arrangement.  The  remote 
origin  of  incoming  freight,  or  the 
destination  of  outgoing  freight,  was 
immaterial."  Liberti  v.  Staten  Island 
By.  Co.,  180  N.  Y.  App.  Div.  90,  167 
N.  Y.  Supp.  478  (1917). 

b.    Main  interstate  trade. 

The  plaintiff's  decedent  was  a 
member  of  a  section  gang  engaged  in 
repairing  and  maintaining  the  tracks 
of  the  defendant,  an  interstate  car- 
rier. On  a  certain  morning  he  and 
other  members  of  the  crew  rode  on  a 
hand  car  to  a  point  where  they  in- 
tended to  begin  laying  rails.  Before 
starting  this  work,  however,  they  re- 
ceived an  order,  dropped  from  a  pass- 
ing train,  from  their  foreman,  order- 
ing them  to  meet  him  at  another 
point  on  the  line.  The  gang  placed 
the  hand  car  on  the  track  and 
started.  On  the  way  they  were  over- 
taken in  a  fog  by  a  work  train,  and 
in  the  collision  the  deceased  was 
killed.  The  purpose  of  the  foreman 
in  ordering  the  men  to  meet  him  at 
the  second  point  mentioned  was,  ap- 
parently, to  have  them  work  there 
upon  interstate  tracks.  In  a  decision 
reversing  a  judgment  had  by  the  de- 
fendant, it  was  held  that  the  deceased 


■when  killed  was  employed  in  inter- 
state commerce  in  such  a  sense  as  to 
bring  the  case  within  the  operation 
of  the  Federal  Employers'  Liability 
Act.  Williams'  Adm'r  v.  Chesapeake 
&  O.  By.  Co.,  181  Ky.  313,  204  S. 
W.    292    (1918). 

A  section  foreman  was  employed 
by  the  defendant  to  keep  in  repair 
a  section  of  its  railroad  track  which 
was  used  in  interstate  commerce. 
Having  been  informed  that  a  washout 
had  occurred  on  the  portion  of  track 
in  his  charge,  he  immediately  set  out, 
as  was  his  duty,  on  a  hand  car  fur- 
nished him  for  emergencies  of  this 
character,  to  go  to  the  point  at  which 
he  had  been  told  the  trouble  had 
arisen.  He  took  with  him  several 
section  hands  and  tools  appropriate 
for  the  expected  work.  On  the  way 
he  was  injured  through  overexertion 
in  assisting  to  remove  the  hand  car 
from  before  a  belated  train  suddenly 
approaching  around  a  curve.  It 
turned  out  that  the  washout  was  not 
on  the  defendant's  railroad  but  on 
a  private  connecting  spur  track  owned 
by  a  different  corporation.  No  repairs 
were  necessary  or  made  on  this  occa- 
sion on  this  part  of  the  defendant's 
line.  In  disposing  of  an  appeal  from 
a  judgment  had  by  the  plaintiff  at 
the  trial,  the  court,  however,  held  that 
the  jury  were  warranted  in  inferring 
that  at  the  time  the  accident 
and  injury  occurred  the  plaintiff 
was  engaged  in  interstate  com- 
merce. What  the  plaintiff  was  actu- 
ally attempting  to  accomplish  at  the 
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or  sufficient  time^  or  any  time,  to  have  stopped  the  said  train  after  the  said 
brakeman  discovered  the  plaintiff  in  a  position  of  danger,  or  in  any  posi- 
tion, or  engrossed  or  doing  anything  at  all  in  the  alleged  performance  of  his 
duties,  and  denies  that  defendant  continued  to  propel  said  train  of  cars  over 
said  track  without  reducing  the  speed,  or  at  any  speed,  or  at  all,  or  attempting 
to  stop  the  same  until  after  the  doser  was  struck,  or  at  all. 


Answering  paragraph  ten  (X),  the  defendant  denies  that  after  the  said 
doser  was  struck,  or  at  all,  or  after  plaintiff  was  knocked  off  the  train,  or  at 
all,  the  said  engineer  in  charge  of  said  engine  negligently  or  carelessly  failed 
to  apply  the  automatic  air  brakes,  or  any  brakes  upon  said  engine  or  train,  or 
thereby,  or  in  any  manner,  the  plaintiff  was  pushed  or  dragged  or  rolled  along 


time  he  was  injured,  namely,  the 
rendering  safe  of  the  track  regularly 
used  in  interstate  commerce  by  his 
employer,  would,  the  court  said,  deter- 
mine the  character  of  the  employ- 
ment, regardless  of  whether  the  plain- 
tiff succeeded  in  achieving  the  ob- 
ject attempted  and  regardless  of  the 
actual  existence  or  nonexistence  of 
the  emergency,  or  supposed  emer- 
gency, which  called  forth  his  effort. 
The  judgment  was,  however,  re- 
versed, for  error  on  the  part  of  the 
trial  court  in  failing  to  instruct  the 
jury  upon  the  doctrine  of  assumption 
of  risk,  including  the  provisions  in 
section  4  of  the  Federal  Employers' 
Liability  Act  with  respect  to  what 
risks  are  assumed.  Upon  this  phase 
of  the  case  the  court  pointed  out 
that  the  doctrine  of  assumption  of 
risk  is  not  abrogated  by  the  Federal 
Employers'  Liability  Act,  except  in 
Bo  far  as  relates  to  injuries  wholly 
or  partly  due  to  negligence  of  the 
officers  or  agents  or  employees  of  the 
railroad,  or  by  reason  of  any  defect 
or  insufficiency  due  to  its  negligence 
with  respect  to  cars,  engines,  appli- 
ances, etc.  The  plaintiff  in  this  case, 
the  court  continued,  assumed  the  or- 
dinary risks  of  his  employment, 
among  which  was  the  danger  to  be 
apprehended  from  encountering  upon 
the  track  such  a  train  as  that  which 
caused  the  hasty  removal  of  the  hand 
car,  with  the  resulting  injuries. 
Whether,  however,  the  injury  in  this 
case  resulted  solely  in  consequence  of 
an    ordinary   risk   of   the    employment 


or  was  an  obvious  one,  or  whether  it 
resulted  in  part  from  a  risk  arising 
out  of  negligence  of  an  employee  of 
the  defendant  acting  within  his  au- 
thority, which  would  not  be  as- 
sumed by  the  plaintiff,  were  ques- 
tions of  fact  for  determination  by  the 
jury.  Atlantic  Coast  Line  B.  Co.  v. 
Tomlinson,  21  Ga.  App.  704,  94  8.  E. 
909   (1918). 

2.    Attempting  to  board  moving  train. 

The  deceased,  a  boy  16  years  old, 
was  employed  as  a  section  hand  upon 
a  line  of  the  defendant's  railroad 
which  was  used  in  the  hauling  of  both 
interstate  and  intrastate  commerce. 
The  crew  of  which  the  deceased  was 
a  member  went  to  work  upon  a  gaso- 
line speeder  under  the  supervision  of 
a  foreman.  On  their  return  from 
work  in  the  afternoon,  the  speeder 
was  not  working  well.  As  a  result, 
it  was  abandoned  and  the  deceased, 
with  the  remainder  of  the  crew,  in 
pursuance  of  the  directions  or  orders 
of  the  foreman,  attempted  to  board  a 
passing  freight  train.  The  decedent 
was  unsuccessful,  and  as  a  result  suf- 
fered the  injuries  from  which  be 
died.  From  a  directed  verdict  for  the 
defendant  the  plaintiff  appealed.  The 
court,  reversing  the  judgment  and 
granting  a  new  trial,  held  that  the 
deceased  was  engaged  in  interstate 
commerce  at  the  time  of  the  acci- 
dent. Schantz  v.  Northern  Pac.  Ry. 
Co.,  —  N.  D.  — ,  178  N.  W.  656 
(1919). 
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over  the  said  track,  or  rails  or  ties,  between  the  wheels  of  the  said  doser  or  the 
said  gravel  cars,  or  any  gravel  cars. 

Defendant  denies  that  if  the  said  engineer  in  charge  of  said  train  had 
been  keeping  a  proper  or  any  lookout,  he  could  have  seen  the  said  doser  upon 
said  track,  or  the  plaintiff  thereon,  in  ample  time,  or  any  time,  to  have  stopped 
the  train  before  striking  said  doser. 

Defendant  denies  that  its  employees  in  charge  of  said  train  negligently, 
or  carelessly,  or  recklessly,  or  at  all,  propelled  the  train  at  the  alleged  un- 
usual or  high  rate  of  speed  against  the  said  doser,  without  having  proper  or 
adequate  control  thereover,  or  in  any  manner. 

Defendant  denies  that  it  was  its  duty  to  either  stop  the  said  train  be- 
fore coupling  on  to  the  said  doser,  or  at  the  time  of  coupling  unto  said  doser, 
or  to  make  an  easy  coupling  thereof,  or  that  the  defendant  was  negligent  or 


3.    On  foot, 
a.    Timekeeper. 

Plaintiff's  decedent  was  the  time- 
keeper of  a  gang  of  laborers  en- 
gaged in  repairing  the  main  line 
track  of  the  defendant  interstate 
railroad.  It  was  his  duty  to  make 
a  record  of  the  number  of  laborers 
engaged  in  work,  of  the  hours  worked 
by  each,  of  the  nature  of  the  work 
done  by  the  gang,  of  the  number  of 
ties  laid,  the  amount  of  steel  put  in, 
and  various  other  details,  showing 
the  progress  of  the  work  and  the  ma- 
terial used.  It  was  also  a  part  of  his 
duty  to  make  daily  reports  upon  the 
matters  mentioned.  The  required 
daily  reports  were  made  both  by  wire 
and  by  mail  to  the  division  road- 
master.  The  deceased  customarily 
made  these  reports  out  after  the 
working  hours  of  the  gang,  since 
only  after  the  close  of  the  working 
day  for  the  men  would  he  have  the 
information  which  he  was  required  to 
include  in  his  reports.  The  deceased 
was  killed  at  about  6:30  p.  m.,  after 
the  gang  had  quit  work.  It  appeared 
that  he  had  eaten  his  supper  and 
made  out  his  daily  report  for  trans- 
mission by  wire  to  the  roadmaster. 
A  few  minutes  before  he  was  killed 
he  had  left  the  car  in  which  he  kept 
his  desk,  with  the  remark  that  he 
was  going  to  send  his  message.  He 
had  subsequently  gone  to  a  car  oc- 
cupied by  the  interpreter  of  the  gang, 
and  after  remaining  there  for  a  mo- 
ment  had   left   that   car   and   started 


across  the  tracks  towards  the  sta- 
tion in  which  the  telegraph  ofi&ce  was 
maintained.  A  freight  train  had 
stopped  at  the  station.  He  halted 
for  a  moment  in  the  middle  of  what 
was  called  the  ** passing  track,"  and 
while  he  was  at  this  point  apparently 
watching  the  freight  train  he  was 
run  down  and  killed  by  a  car  at- 
tached to  one  of  the  company's  work 
trains  which  was  used  in  hauling  the 
material  for  the  laborers  with  whom 
he  was  connected  as  timekeeper.  The 
work  train  at  the  time  was  doing  cer- 
tain switching  in  the  yard  for  the 
purpose  of  making  up  a  train.  It 
appeared  that  after  the  occurrence  of 
the  accident  the  daily  telegraphic  re- 
port of  the  deceased  was  found  on 
his  desk,  but  there  was  further  evi- 
dence that  he  sometimes  prepared  his 
report  at  the  telegraph  ofi&ce.  There 
was  no  proof  adduced  as  to  the  ob- 
ject of  the  deceased  in  crossing  the 
track  except  that  relating  to  his  hav- 
ing made  out  the  report,  the  arrival 
of  the  customary  time  for  his  sending 
it,  and  his  own  statement  as  to  his 
intention  when  he  left  his  desk  car. 
Upon  this  showing  the  court,  in  the 
course  of  a  decision  reversing,  upon 
other  grounds,  a  decision  for  the 
plaintiff,  held  that  the  issue  as  to 
whether  the  deceased  when  killed  was 
engaged  in  interstate  commerce  so  as 
to  bring  the  action  within  the  pur- 
view of  the  Interstate  Commerce  Act 
was  one  of  fact  for  the  jury,  and  not 
of  law  for  the  court.  Crecelius  v. 
Chicago,    M.    &    St.    P.    By.    Co.,    274 
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eareless  in  bumping  into  the  said  doser  in  the  manner  alleged,  or  in  any  man- 
ner whatsoever. 

XI. 

For  answer  to  paragraph  eleven  (XI)  of  said  complaint,  the  defendant 
states  that  it  has  no  information  or  belief  upon  the  subject  to  enable  it  to  an- 
swer the  allegations  contained  in  said  paragraph  eleven,  as  to  whether,  prior 
to  the  happening  of  said  alleged  accident  and  injury,  the  plaintiff  was  in 
good,  sound,  strong  bodily  health,  free  from  physical  imperfection  or  ailment, 
and  by  trade  and  occupation  a  locomotive  engineer,  and  able  to  earn  and  did 
earn  at  his  said  calling  the  average  sum  of  two  hundred  ($200)  dollars  per 
month;  and  by  reason  of  the  lack  of  said  information  and  belief,  denies  that 
the  plaintiff,  prior  to  the  alleged  happening  of  said  accident  or  injury,  was  in 


Mo.    671,   205   8.   W.    181    (1918).     A 
rehearing  of   the   appeal   was   denied. 

b.    Section  hand. 

The  plaintiff's  decedent  was  a  sec- 
tion man  in  the  service  of  the  de- 
fendant railroad  company.  A  few 
minutes  before  time  for  starting  work 
in  the  morning  he  appeared  at  the 
tool  house,  set  down  his  dinner  pail, 
and  started  to  walk  slowly  along  the 
track  towards  the  place  at  which  the 
gang  of  which  he  was  a  member  had 
been  working  on  the  previous  day. 
He  started  on  the  "passing"  track, 
and  then  stepped  over  upon  the  main 
track,  and  on  the  latter  track  he  was 
killed  by  a  moving  work  train  of  the 
defendant.  The  accident  occurred, 
apparently,  before  the  precise  time 
for  starting  work  had  arrived.  In 
considering  an  appeal  from  a  judg- 
ment entered  on  a  verdict  returned 
by  the  jury  in  the  plaintiff's  favor, 
the  court  first  disposed  of  the  ques- 
tion whether  when  injured  the  de- 
ceased was  performing  duties  con- 
nected with  interstate  commerce  so 
as  to  render  applicable  the  Federal 
Employers'  Liability  Act.  After  ob- 
serving that  it  was  conceded  that 
the  defendant's  road  was  used  in  in- 
terstate commerce  and  that  the  de- 
ceased was  a  section  hand  whose  duty 
it  was  to  q^ist  in  repairing  the 
traeks  so  used,  the  court  ruled  that 
the  fact  that  the  accident  occurred 
while  the  deceased  was  waiting  for 
the  moment  to  come  when  actual 
labor  was  to  begin  did  not  deprive 
19  N.  C.  C.  A.— 4 


his  dependents  of  the  benefits  of  the 
Federal  Employers'  Liability  Act; 
the  purpose  and  effect  of  decedent 
presenting  himself  a  few  minutes  be- 
fore the  precise  time  for  beginning 
work  being  in  harmony  with  the  em- 
ployment, which  itself  was  in  con- 
nection with  interstate  commerce. 
Continuing,  the  court  said  that  while 
the  evidence  left  the  reason  of  the 
deceased  in  walking  down  the  track 
somewhat  in  doubt,  yet  since  he  was 
going  in  the  direction  of  the  place 
where  he  had  worked  on  the  previous 
day  the  most  reasonable  theory 
would  seem  to  be  that  he  expected  to 
resume  his  labor  at  that  place  on  the 
morning  of  the  accident,  and  that  he 
was  actually  on  his  way  to  the  place 
at  which  his  services  were  required. 
The  evidence,  therefore,  it  was  held, 
supported  a  finding  that  the  deceased 
when  struck  was  "engaged  in  an  em- 
ployment so  connected  with  interstate 
commerce  as  to  bring  his  dependents 
within  the  scope  of  the  [Federal  Em- 
ployers' Liability]  Act."  In  the 
course  of  the  opinion  it  was  held 
also  that  the  trial  court  had  com- 
mitted no  error  in  refusing  to  give  a 
requested  instruction  which,  although 
it  stated  the  law  correctly  "in  a 
general  way,"  contained  a  statement 
to  the  effect  that  if  the  deceased  was 
killed  by  a  train  run  over  the  track 
of  the  railroad  company  in  the  usual 
and  ordinary  way  in  which  its  trains 
were  run,  he  would  be  held  to  have 
assumed  the  risk  of  being  struck  and 
injured;     the    court    having    in    fact 
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good,  or  sound  or  strong  bodily  health,  or  free  from  physical  imperfection  or 
ailment,  or  by  trade  or  occupation  a  locomotive  engineer,  or  able  to  earn  or 
did  earn  at  his  calling  the  average  sum  of  two  hundred  ($200)  dollars  per 
month,  or  any  sum. 

Denies  that  plaintiff's  earning  capacity  has  been  practically  destroyed, 
or  destroyed  in  any  manner  or  at  all,  or  that  the  plaintiff  was  long  confined 
to  a  hospital  or  in  bed,  or  that  during  all  of  said  time,  or  at  any  time,  the 
plaintiff  suffered  excruciating  or  terrible  pain,  or  any  pain,  or  that  plaintiff 
18  forever  barred,  or  barred  in  any  manner,  because  of  said  injury,  or  by  rea- 
son of  said  injuries,  from  holding  a  position  with  any  railroad  company  as 
engineer,  or  in  any  other  capacity. 

Defendant  states  that  it  has  no  information  or  belief  sufficient  to  enable 
it  to  answer  the  allegation  as  to  whether  at  the  time  of  the  plaintiff's  alleged 


given  on  the  subject  an  instruction 
fully  stating  the  law,  and  the  por- 
tion of  the  requested  instruction 
which  has  been  indicated  being 
**  subject  to  t*he  criticism  that,  if  de- 
fendant habitually  neglected  to  give 
proper  warning  signals,  or  otherwise 
negligently  managed  its  trains,  the 
deceased  would  be  held  by  such  an 
instruction  to  have  assumed  the  risk 
of  such  habitual  negligence,  which  is 
not  the  law,  except  in  those  instances 
where  the  injured  party  is  shown  to 
have  had  previous  knowledge  of  such 
negligent  custom."  The  judgment 
in  the  plaintiff's  favor  was  affirmed. 
Stool  V.  Southern  Pac.  Co.,  —  Ore. 
— ,  172  Pac.  101  (1918). 

VI.     Sliopmen. 

A.     Repairing  motor,  use  not  sliown. 

In  a  case  arising  out  of  injury  to 
a  railway  employee  while  he  was  en- 
gaged in  repairing  an  electric  motor, 
counsel  for  the  defendant,  in  argument 
on  a  motion  made  by  the  defendant 
for  a  new  trial,  after  verdict  ren- 
dered for  the  plaintiff  by  a  jury  in- 
structed in  accordance  with  state  law, 
used  the  following  words:  "  'Suppose 
that  testimony  could  be  introduced  to 
show  that  the  motor,  after  being  re- 
paired, would  be  used  in  operating  a 
bucket  to  lift  cinders  out  of  a  pit 
and  load  them  on  a  car  to  be  thence 
carried  and  put  on  the  roadbed 
[which  was  used  in  interstate  com- 
merce] as  ballast.'  "  The  argument 
was  that  such  a  showing  would  Ten- 


der the  action  determinable  under 
the  Federal  Employers'  Liability  Act, 
rather  than  the  state  law.  In  over- 
ruling this  contention  the  court  said: 
"Take  that  supposition  as  a  fact.  It 
would  not  bring  the  action  under  the 
[Federal]  Employers'  Liability  Act. 
The  character  of  the  act  ia  fixed  by 
what  the  servant  was  doing  at  the 
time  of  the  injury.  Repairing  a 
motor  which  at  some  time  in  the  past 
might  have  been  used  in  interstate 
commerce,  or  which  at  some  time  in 
the  future  might  be  engaged  in  in- 
terstate commerce,  would  not  bring 
the  act  of  repairing  within  the  [fed- 
eral] law."  Later  in  the  trial  de- 
fendant moved  for  a  directed  verdict, 
and  the  disposition  of  this  motion  re- 
quired a  reconsideration  of  the  al- 
leged interstate  character  of  the  plain- 
tiff's work.  On  this  point  the  court 
said:  "I  see  no  connection  between 
the  work  the  plaintiff  was  engaged 
in  at  the  time  of  his  injury  and  inter- 
state commerce.  He  was  working 
upon  an  electric  motor,  which  was  cer- 
tainly not  peculiarly  an  instrumental- 
ity of  interstate  commerce  in  the  op- 
eration of  railroads.  There  was  some 
evidence  about  cinders  from  engines 
that  had  come  from  beyond  the  state 
being  dropped  into  the  cinder  pit,  but 
the  evidence  all  showed  that  the  in- 
terstate journey  of  the  engine  had 
ceased  long  before  the  cinders  were 
removed  to  the  cinder  pit.  The  crew, 
bringing  the  engine  in,  detach  it  from 
the  train.  It  is  turned  over  to  a 
hostler,  fhe  hostler  carries  the  engine 
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injury  he  was  twenty-nine  (29)  years  of  age,  and  his  expectancy  of  life  was 
over  thirty-six  (36)  years;  therefore,  by  reason  of  said  lack  of  information, 
the  defendant  denies  that  at  the  time  of  plaintiff's  alleged  injury  he  was 
twenty-nine  years  (29)  of  age,  or  his  expectancy  of  life  was  over  thirty-six 
(36)  years. 

XII. 

For  answer  to  paragraph  twelve  (XII)  of  said  complaint,  the  defendant 
denies  that  as  a  result  of  said  alleged  injury  the  plaintiff  was  crushed  or 
bruised  or  maimed,  or  suffered  a  fracture  of  the  right  shoulder  blade,  or  an 
injury  to  the  right  shoulder  joint,  or  a  paralysis  of  the  right  circumflex  nerve, 
or  a  deep  flesh  wound  over  the  left  hip  or  the  lower  part  of  the  spine,  or  a 
deep  flesh  wound  in  the  region  of  the  rectum,  or  as  a  result  of  said  alleged 


to  some  siding  or  to  the  roundhouse. 
Later,  as  opportunity  affords,  he 
places  the  engine  over  the  cinder  pit 
to  be  cleaned,  and  the  work  of  re- 
moving the  cinders  is  done  by  com- 
mon laborers  employed  for  that  pur- 
pose. The  electric  motor  is  never 
used  in  removing  the  cinders  from 
the  engine.  Some  witness  testified 
that  cinders,  when  removed  from  the 
pit,  were  used  for  different  purposes," 
amongst  others  for  ballasting  the 
roadbed;  but  there  is  no  evidence 
that  this  particular  motor  at  any  par- 
ticular time,  either  before  or  after 
the  injury,  was  used  in  lifting  cin- 
ders from  the  pit  that  were  used  in 
ballasting  a  roadbed.  •  *  *  It  is 
clear,  therefore,  that  the  plaintiff  was 
not  engaged  in  interstate  commerce, 
within  the  meaning  of  the  [Federal] 
Employers'  Liability  Act,  and  it  is 
therefore  proper  to  apply  the  North 
Carolina  law."  The  motion  was  de- 
nied. CDell  v.  Southern  By.  Co., 
248  Fed.  345  (1917).  For  opinion  on 
prior  motion,  see  248  Fed.  343  (1917). 

B.    Vnloadlng  lumber  for  grain  doors. 

The  plaintiff  was  a  workman  em- 
ployed by  the  defendant  railway 
company  in  its  shops.  The  depart- 
ment in  which  he  worked  was  known 
as  the  "grain  door  department."  The 
doors  made  were  for  use  in  cars  in 
which  grain  was  shipped.  Lumber 
used  in  manufacturing  the  doors  was 
shipped  in  on  the  defendant's  cars  to 
a  point  near  the  shops,  and  one  of 
the  plaintiff's  duties  was  to  help  un- 


load the  lumber  and  carry  it  to  the 
shops.  He  was  injured  while  engaged 
in  unloading  lumber  from  a  car  that 
had  been  loaded  in  another  state  with 
lumber  for  the  defendant's  use  in  its 
shops  in  the  manufacture  of  doors 
for  grain  cars  designed  for  use  in  the 
handling  of  both  interstate  and  intra- 
state shipments.  It  was  heM  that 
the  plaintiff  when  hurt  "was  engaged 
in  a  duty  pertaining  to  interstate 
commerce."  Gulf,  C.  &  8.  F.  Ry. 
Co.  V.  Drennan,  —  Tex.  Civ,  App.  — , 
204  S.  W.  691  (1918).  A  rehearing 
was  denied. 

O.  Moving  car  of  lumber  for  Bbop  use. 

The  plaintiff's  decedent  was  em- 
ployed in  the  car  repair  shop  of  the 
defendant  railroad.  While  he  was 
helping  to  push  a  car  of  lumber 
through  the  doorway  of  one  of  the 
large  rooms  of  the  shop,  he  was 
crushed  between  the  side  of  the  car 
and  the  jamb  of  the  door.  It  was  the 
custom  of  the  employees  to  push  the 
cars  that  were  to  be  repaired  or  un- 
loaded from  the  transfer  table  to  the 
place  of  repair  or  unloading,  and 
some  of  the  doorways  through  which 
the  cars  were  pushed  were  wide 
enough  to  allow  the  passage  of  the 
body  of  a  man  pushing  at  the  side, 
while  others  were  not.  The  lumber 
on  the  car  in  question  had  been  ship- 
ped from  a  point  within  the  state, 
and  had  arrived  some  time  before  the 
injury.  The  line  of  the  defendant 
railroad  was  entirely  within  the  state 
but  about  95  per  cent  of  its  business 
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injury,  or  any  injury,  the  plaintiff  is  or  will  be  forever,  or  at  all,  unable  to 
move  his  right  arm  more  than  twenty  (20)  degrees,  or  any  degrees,  from  his 
body,  or  that  the  movement  of  his  right  arm  has  been  disabled  or  injured  in 
any  manner  or  at  all,  or  that  his  right  arm  has  been  permanently  destroyed 
or  destroyed  in  any  manner  or  at  all  for  the  performance  of  any  manual  labor, 
or  is  forever  disabled,  or  disabled  in  any  manner  or  at  all.  Denies  that  he  suf- 
fered a  permanent  injury,  or  any  injury,  to  the  tendons,  or  nerves,  or  liga- 
ments, or  muscles,  or  bones  in  or  about  his  right  shoulder  or  right  arm,  and 
denies  that  his  right  arm  is  paralyzed. 

Denies  that  the  injuries  to  his  rectum  have  permanently  affected  the  con- 
trol of  his  bowels,  or  that  as  a  result  of  said  injury,  or  any  injury,  the  plaintiff 
suffered  great  mental  or  physical  pain,  or  any  mental  or  physical  pain  or  an- 
guish, or  still  suffers  said  severe  pain,  or  any  pain  from  said  alleged  injury. 


was  interstate  in  character.  An  ac- 
tion was  brought  under  the  Work- 
men's Compensation  Law  and  a  ver- 
dict directed  for  the  defendant.  Upon 
a  denial  of  the  plaintiff's  motion  to 
set  aside  the  verdict  and  for  a  new 
trial,  a  writ  of  error  was  sued  out. 
The  supreme  court,  in  reversing  judg- 
ment lind  remanding  the  case  for  a 
new  trial,  held  that  the  decedent  was 
not  engaged  in  interstate  commerce, 
observing  that  the  fact  "that  the 
lumber  might  thereafter  be  used  in 
the  manufacture  or  repair  of  cars  em- 
ployed in  interstate  commerce  could 
not  make  the  act  of  the  deceased  in 
moving  the  car  into  the  shops  to  be 
unloaded  an  act  connected  with  inter- 
state transportation."  Barnett  v. 
Coal  &  Coke  By.  Co.,  81  W.  Va.  251, 
94  S.  E.  150  (1917). 

D.  Using  macliinery,  engine  repair  Job. 
1.  Emery  wlieeL 
.The  plaintiff,  a  minor  over  16  years 
of  age,  was  in  the  employ  of  the  de- 
fendant in  its  roundhouse  and  ma- 
chine shop.  He  was  injured  while 
using  an  emery  wheel  in  connection 
with  repair  work  being  done  on  an 
engine  which  had  lately  been  used  in 
interstate  commerce,  which  was  be- 
ing repaired  in  order  that  it  might 
be  put  back  immediately  into  inter- 
state commerce  and  which  in  fact 
after  the  completion  of  the  repairs 
was  used  in  interstate  commerce. 
Among  the  defenses  interposed  to  the 
action,  which  was  based  upon  the 
Federal     Employers*     Liability     Act, 


were  contributory  negligence,  assump- 
tion of  risk,  and  that  the  plaintiff  at 
the  time  the  injury  occurred  was  not 
engaged  in  interstate  commerce  so  as 
to  bring  his  case  within  the  federal 
act.  The  issues  were  submitted  to 
the  jury,  which  found  that  the  par- 
ties were  both  engaged  in  interstate 
commerce  at  the  time  of  the  accident, 
and  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  finding 
on  the  latter  issue  did  not  state 
whether  such  negligence  related  to 
the  doing  of  the  work  or  to  plaintiff's 
conduct  in  the  treatment  of  his  in- 
jured eye.  The  net  amount  of  the 
damages  allowed  was  $5,000.  In  af- 
firming, on  appeal,  a  judgment  for 
that  amount,  the  court,  in  part,  held 
that  the  evidence  sustained  the  find- 
ing that  the  plaintiff  when  injured 
was  working  in  connection  with  inter- 
state commerce  within  the  purview  of 
the  federal  act.  Upon  the  additional 
contention  concerning  the  defense  of 
assumption  of  risk,  the  court  said, 
in  part:  "Counsel  insists  that,  in  or- 
der to  hflLve  found  the  plaintiff  guilty 
of  contributory  negligence,  the  jury 
necessarily  must  have  found  that  he 
knew  and  appreciated  the  dangers 
arising  from  the  use  of  the  emery 
wheel  without  protection  to  the  eyes, 
and  that  the  foregoing  are  the  only 
essential  elements  in  the  defense  of 
assumed  risk.  He  insists,  therefore, 
that  we  should  declare  as  a  matter 
of  law  that  plaintiff  had  assumed  the 
risk.  •  •  ♦  The  jury  •  •  • 
may  have  found  that  the  plaintiff  was 
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or  will  continue  to  snffer  from  the  same  through  the  rest  of  plaintiff's  life, 
or  for  any  period  of  time,  or  at  all. 

Denies  that  the  result  of  said  injury  was  to  render  the  plaintiff  perma- 
nently maimed  or  crippled,  or  disfigured,  or  maimed  or  crippled  or  disngured 
in  any  manner  or  at  aU. 

Denies  that  the  plaintiff  is  damaged  in  the  sum  of  fifty  thousand  ($50,- 
000)  dollars,  or  in  any  sum  at  all. 

Further  answering  the  said  complaint,  and  as  a  first  affirmative  defense 
thereto,  the  defendant  alleges:  That  if  the  plaintiff  was  injured  in  the  man- 
ner as  alleged  and  set  forth  in  his  said  complaint,  it  was  due  to  a  risk  which 
the  said  plaintiff  assumed  in  that  the  said  plaintiff,  as  alleged  by  him,  was 
an  experienced  railroad  man,  fully  acquainted  with  his  entire  surroundings, 
able  to  observe  the  work  and  all  the  things  which  were  being  done   at  the 


negligent  in  his  conduct  respecting 
the  treatment  of  his  eye,  and  may 
have  deducted  the  amount  from  the 
whole  amount  of  damages  allowed  him 
for  that  reason.  If  that  were  so, 
counsel's  contention  last  above  stated 
would  necessarily  have  no  application 
here.  Assuming,  however,  for  the 
purposes  of  this  decision,  that  the 
jury  found  that  plaintiff's  conduct  at 
the  time  of  the  injury  was  negligent, 
and  hence  found  him  guilty  of  con- 
tributory negligence  in  that  regard, 
yet  it  does  not  necessarily  follow  that 
counsel's  contention  that  plaintiff  as- 
sumed the  risk  should  prevail.  The 
defenses  of  assumed  risk  and  contrib- 
utory negligence  are  entirely  inde- 
pendent, and  in  case  there  is  a  con- 
flict in  the  evidence,  or  where  the 
facts  are  such  that  reasonable  men 
may  legitimately  draw  different  con- 
clusions from  the  evidence,  or  may 
arrive  at  different  conclusions,  it  can- 
not be  determined  as  a  matter  of 
law  that  either  the  one  or  the  other 
defense  is  established,  and  the  jury 
may,  therefore,  find  that  one  of  the 
defenses  was  established  and  may  also 
find  that  the  other  was  not.  ♦  ♦  ♦ 
While  in  a  particular  case  facts  may 
be  such  as  to  justify  a  finding  of 
both  contributory  negligence  and  as- 
sumption of  risk,  yet  contributory 
negligence  does  not  necessarily  arise 
from  intelligent  choice,  and  therefore 
is  not  necessarily  included  in  assump- 
tion of  risk.  *  •  *  It  was  the 
province  of  the  jury  to  say  which 
9ne   of  the  two   defenses   was   estab- 


lished." Kuchenmeister  v.  Los  An- 
geles &  S.  L.  B.  Co.,  ^  Utah  — ,  172 
Pac.  725  (1918). 

2.     Bolt  tlireader. 

The  plaintiff,  a  minor  employed  in 
the  machine  shops  of  the  defendant 
railroad  company,  sustained,  while  he 
was  operating  a  bolt  and  thread- 
cutting  machine,  certain  injuries,  in,- 
eluding  a  broken  wrist.  It  appeared 
that  the  bolt  on  which  the  machine 
was  being  used  belonged  to  a  par- 
ticular engine.  No.  38,  which  was 
regularly  employed  in  hauling  inter- 
state passenger  trains,  and  that  on 
the  day  the  accident  occurred  the  en- 
gine had  been  taken  out  of  its  regu- 
lar interstate  train  in  order  that  the 
bolt  in  question  might  be  repaired. 
It  further  appeared  that  the  engine 
was  placed  in  the  shop  and  after  the 
repairing  of  the  bolt  was  on  the  same 
day  sent  out  upon  its  regular  interstate 
run.  It  was  held  that  the  plaintiff 
when  injured  was  working  in  inter- 
state commerce.  Atlantic  Coast  Line 
R.  Co.  V.  Woods,  164  0.  0.  A.  352, 
252  Fed.  428   (1918). 

E.     Going  to  undetermined  newwork. 

The  plaintiff  was  employed  by  the 
defendant  as  night  foreman  of  boiler 
makers  in  one  of  its  yards.  In  pass- 
ing between  the  boiler  shop  and  the 
machine  shop,  it  was  necessary  for 
him  to  cross  over  an  inadequately 
lighted  pit  containing  a  transfer  table 
used  in  distributing  locomotives.  In 
doing  so,  he  slipped  and  fell,  sustain- 
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time  he  claims  he  was  injured.  That  there  was  nothing  concealed  about  the 
alleged  proximate  cause  of  injury;  that  everything  was  open  and  above  board, 
and  said  plaintiff  knew,  or  by  the  exercise  of  ordinary  care,  should  have  known 
and  appreciated  the  alleged  cause  of  his  said  alleged  injury. 

Further  answering  said  complaint  and  as  a  second  affirmative  defense 
thereto,  the  defendant  alleges  that  if  the  plaintiff  was  injured  as  set  forth  in 
his  said  complaint,  the  proximate  and  sole  cause  of  his  said  alleged  injury  was 
his  own  negligence  and  his  own  voluntary  act  or  acts,  and  without  any  fault 
whatever  on  the  part  of  the  defendant,  and  had  the  said  plaintiff  observed 
his  surroundings,  and  used  his  senses,  the  said  accident  would  not  and  could 
not  have  happened. 

Wherefore,  said  defendant  prays  that  said  action  be  dismissed,  and  that 


ing  an  injury  to  recover  damages  for 
which  he  brought  this  action.  There 
was  no  evidence  as  to  what  particular 
work,  whether  interstate  or  intra- 
state, the  plaintiff  was  doing  at  the 
time  of  the  accident,  but  it  did  ap- 
pear that  the  transfer  table  was  used 
in  both  kinds  of  commerce.  Follow- 
ing a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  $3,500,  the  de- 
fendant appealed  from  an  order  deny- 
ing a  new  trial.  The  judgment  was 
affirmed  by  the  district  court  of  ap- 
peal, whereupon  the  defendant  ap- 
plied for  a  hearing  in  the  supreme 
court.  Denying  the  application,  the 
court  held  that  the  plaintiff  was  not 
engaged  in  interstate  commerce  at 
the  time  of  the  accident.  Terry  v. 
Southern  Pae.  Co.,  176  Cal.  584,  169 
Pac.  86   (1917). 

vn.     Electrical  workers. 

A.    Wiping  insulators  at  power  plant. 

A  railroad  company  operated  a  sys- 
tem of  electric  railway  lines,  its  cars 
being  used  in  both  intrastate  and  in- 
terstate commerce.  For  the  genera- 
tion of  the  electric  power  it  main- 
tained a  main  power  house,  from 
which  an  alternating  current  was 
transmitted  through  a  main  power 
line  to  substations.  At  the  substation 
the  current  passed  through  converters 
and  transformers  •  which  changed  it 
to  a  direct  current,  also  reducing  the 
voltage.  The  direct  current,  thus  re- 
duced, passed  to  the  trolley  wires, 
and  from  them  to  the  motors  of  the 
cars.     An  employee,  while  wiping  in- 


sulators on  the  main  power  line  be- 
tween the  main  power  house  and  the 
substation,  sustained  a  fatal  electric 
shock.  On  application  made  by  his 
dependents,  an  award  of  compensation 
was  made  by  the  Industrial  Accident 
Commission  under  the  Workmen's 
Oompensation  Law.  The  report  of 
the  findings  of  the  commission  con- 
tained the  following  passage:  ** While 
said  employee  was  working  as  afore- 
said between  said  power  house  and 
said  substation,  the  electricity  which 
caused  said  electric  shock  had  not 
reached  its  point  of  distribution  to 
said  electric  cars,  and  he  was  em- 
ployed in  work  preliminary  to  the 
running  of  said  electric  cars,  and 
*  *  *  therefore  he  was  not  em- 
ployed in  interstate  commerce." 
The  employer  petitioned  the  court 
for  a  writ  of  review,  contending  that 
the  employee  when  killed  was  engaged 
in  interstate  commerce  within  the  pur- 
view of  the  Federal  Employers'  Lia- 
bility Act,  and  that  therefore  the 
commission  was  without  jurisdiction. 
But  the  court  sustained  the  view  of 
the  commission  and  affirmed  the 
award,  saying  in  part:  **It  is  true,  as 
petitioner  claims,  that  the  electric  cur- 
rent, once  it  is  generated  at  the  main 
power  house,  passes  along  the  main 
power  line,  to  and  through  the  con- 
verters and  transformers  in  the  sub- 
stations, and  to  the  trolley  wires, 
without  interruption,  and  without 
storage.  No  doubt,  too,  a  break  in 
that  current  at  any  point,  however 
remote  from  the  lines  of  track,  would 
immediately  stop  the  progress   of  all 
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it  go  hence,  and  have  judgment  against  the  plaintiff  for  its   costs  and   dis- 
bursements incurred  herein. 

MR.  JUSTICE  CLARKE  delivered  the  opinion  of  the  court. 

This  case  comes  into  this  court  on  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Idaho  and  all  of  the  facts  essential  to  its 
decision  are  admitted  or  are  not  controverted,  and  are  as  follows: 

When  the  accident  complained  of  in  the  case  occurred,  the  railway 
company,  respondent,  was  engaged  in  filling  with  earth  a  wooden 


cars  then  moving.  But  we  think  the 
decisive  factor  in  the  case  is  not  to 
be  sought  in  these  characteristics  of 
electric  energy.  As  the  Supreme 
Court  of  the  United  States  says: 
'The  federal  act  speaks  of  interstate 
commerce  in  a  practical  sense  suited 
to  the  occasion.'  •  ♦  ♦  The  main 
power  line  is  not  part  and  parcel  of 
the  railroad  or  its  equipment,  in  the 
same  sense  as  the  roadbed  or  the 
troUey  line.  It  is  an  instrumentality 
by  means  of  which  something  neces- 
sary for  the  operation  of  the  cars  is 
brought  to  a  point  where  it  can  be 
usefully  applied.  Its  purpose  is  sim- 
ply to  get  to  the  road  the  necessary 
power  to  operate  cars  thereon — the 
same  purpose  served  by  wagons  or 
oars  laden  with  coal  to  be  carried 
to  the  road  for  the  operation  of  its 
locomotives.  Even  though  the  power 
flows  without  interruption  from  the 
power  house  to  the  trolley  lines,  it 
still  remains  that  all  that  the  main 
line  does,  and  all  that  those  engaged 
in  keeping  it  in  order  do,  is  to  assist 
in  putting  onto  the  trolley  line  the 
necessary  power  to  be  used  by  the 
operatives  of  the  road  as  desired." 
Sonthem  Pae.  Co.  v.  Industrial  Ace. 
Commission,  —  Cal.  — ,  171  Pac.  1071 
(1918).     A  rehearing  was  denied. 

B.    Firing  boilers  at  power  plant. 

The  defendant  railroad  company 
owned  and  operated  a  motive  power 
electric  plant  by  which  it  operated 
a  certain  railroad  wholly  intrastate, 
and  also  a  portion  of  interstate  rail- 
road.     At    the    plant    it    maintained 


thirty-six  boilers  in  which  it  gen- 
erated the  steam  necessary  for  the 
operation  of  the  machinery  that  pro- 
duced the  electric  power.  The  power 
was  applied  to  both  railroads  through 
a  common  channel,  a  single  ^'indi- 
visible supply"  being  therefore  fur- 
nished for  the  operation  of  the  two 
roads.  Not  all  of  the  boilers  were 
used  at  a  single  time,  but  it  was 
customary  and  necessary,  after  a  par- 
ticular boiler  had  been  in  operation 
for  6  or  8  weeks,  to  shut  it  down  for 
the  purpose  of  removing  the  soot 
from  it,  and  making  repairs  as  needed. 
At  a  particular  time  twelve  of  the 
boilers  had  been  temporarily  with- 
drawn from  operation,  in  order  to  be 
freed  of  soot  and  repaired.  One  of 
the  defendant's  employees,  while  he 
was  necessarily  within  one  of  the 
idle  boilers,  engaged  in  the  regular 
course  of  his  employment  in  removing 
soot  from  the  boiler,  was  fatally 
burned  by  hot  soot  which  fell  upon 
him  from  a  part  of  the  interior  of 
the  boiler.  In  an  appeal  by  the  de- 
fendant from  an  award  of  burial  ex- 
penses made  under  the  Workmen's 
Compensation  Act  by  the  State  In- 
dustrial Commission,  the  question 
presented  was  whether  at  the  time  of 
the  injury  the  deceased  was  engaged 
in  interstate  commerce  within  the 
meaning  of  the  Federal  Employers' 
Liability  Act.  In  a  decision  which 
reversed  the  award  the  question  was 
answered  in  the  affirmative,  the  court 
saying  in  part:  *'The  boiler  plant 
was  an  instrumentality  of  commerce, 
along   with    the    dynamos   which    gen- 
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trestle-work  bridge,  1,200  feet  in  length,  by  which  its  track  was  car- 
ried across  a  dry  gulch  or  coulee,  the  purpose  being  to  continue  the 
track  upon  the  solid  embankment  when  it  should  be  completed. 

It  was  admitted  that  the  railway  company  was  engaged  in  inter- 
state commerce,  and  that  during  the  progress  of  the  filling  the  bridge 
was  used  for  interstate  trains.  Pursuant  to  an  order  of  court,  the 
petitioner,  an  employee  of  the  respondent,  elected  to  rely  on  the 
Federal  Employers'  Liability  Act  of  April  22,  1908,  for  his  right  to 


recover. 

erated  the  electric  current  and  the 
engines  by  means  of  which  the  cur- 
rent was  made  of  service.  The  work 
of  deceased  related  to  the  mainte- 
nance of  an  instrumentality  perma- 
nently devoted  to  carrying  on  inter- 
state commerce.  ♦  ♦  ♦  The  de- 
ceased was  ♦  ♦  ♦  injured  while 
engaged  in  restoring  to  efficiency  one 
of  the  units  of  an  indispensable  in- 
strumentality of  interstate  .  com- 
merce. ♦  *  •  The  fact  that  the 
appellant  [defendant]  was  also  op- 
erating intrastate  as  well  as  inter- 
state trains  has  no  bearing  upon  the 
question  at  issue."  Guida  v.  Pennsyl- 
vania R.  Co.,  183  N.  Y.  App.  Div. 
822,  171  N.  Y.  Supp.  285  (1918). 

O.     Gleaning   rail   ends   for  bonding. 

The  plaintiff  was  a  member  of 
what  was  known  as  the  bonding  crew 
of  the  defendant  interurban  electric 
railway.  The  work  of  bonding  con- 
sisted of  cleaning  the  ends  of  the 
rails,  and  then  connecting  them  by 
wiring;  the  purpose  being  to  provide 
an  unbroken  current  through  the  rails. 
The  plaintiff  and  another  man  per- 
formed the  work  of  cleaning  the  rails 
by  means  of  a  small  emery  wheel. 
On  the  day  in  question,  the  car  which 
the  bonding  crew  used  was  run  upon 
a  switch  during  the  noon  hour,  and 
upon  preparing  to  resume  work  the 
others  boarded  the  car,  while  the 
plaintiff  went  over  to  lock  the  sec- 
tion house.  After  doing  this,  he 
crossed  to  the  main  track  and  walked 
towards  the   car  which  was   standing 


a  short  distance  away.  He  either  at- 
tempted to  board  the  car  while  it  was 
in  motion,  or  else  it  was  suddenly 
started  while  he  was  attempting  to 
get  on,  with  the  result  that  he  was 
severely  hurt.  The  defendant  rail- 
road operated  no  cars  outside  of  the 
state,  but  did  receive  shipments 
for  interstate  transportation  under 
through  bills  of  lading.  An  action 
was  brought  under  the  Federal  Em- 
ployers' Liability  Act,  and  from  a 
judgment  for  the  plaintiff  the  de- 
fendant brought  error.  The  court 
affirmed  the  judgment,  and  held  that 
the  repair  work  of  the  plaintiff  was 
sufficiently  connected  with  interstate 
trfuisportation  to  bring  him  within 
the  federal  act.  Cholerton  v.  De- 
troit, J.  &  C.  Ry.,  199  Mich.  647,  165 
N.  W.  606   (1917). 

D.  Lineman  on  way  to  place  of  work. 

In  an  action  to  recover  damages  on 
account  of  personal  injuries  sustained 
by  the  plaintiff  while  in  the  employ 
of  the  defendant  railroad  company, 
it  was  alleged  that  both  the  plaintiff 
and  the  defendant  were,  at  the  time 
plaintiff  sustained  the  injuries  in  suit, 
engaged  in  interstate  commerce. 
Specifically  it  was  alleged  that  in  fur- 
therance of  its  interstate  commerce 
and  the  operation  of  its  interstate 
train  the  defendant  maintained  and 
operated  a  line  of  telegraph  poles  and 
wires  along  its  right  of  way  adjoining 
the  main  line  track  and  that  the 
plaintiff  was  employed  by  the  defend- 
ant as  a  lineman,  his  duties  being  to 
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Several  weeks  prior  to  the  accident  to  the  petitioner  Kinzell,  the 
work  of  filling  the  bridge  had  progressed  to  such  a  stage  that  when 
earth  was  dumped  from  cars  it  would  be  heaped  up  beside  the  track 
higher  than  the  tops  of  the  ties  and  rails  so  that  it  became  necessary 
to  spread  it  by  pushing  it  away  from  the  track  toward  the  edge  of 
the  fill,  in  order  to  prevent  its  falling  back  upon  the  rails  and  to 
widen  the  embankment.  To  thus  spread  the  earth  an  appliance  called 
in  the  record  a  *' dozer/'  and  sometimes  a  **buH  dozer,"  was  used. 
It  consisted  substantially  of  a  flat  car  body  with  adjustable  wings 


assist  in  the  repair  of  these  lines  un- 
der the  direction  of  a  foreman,  and 
that  he  was  so  employed  at  the  time 
he  received  his  injuries.  It  was  fur- 
ther charged  that  at  the  time  of  the 
accident  in  suit  plaintiff  was  upon  his 
way  to  assist  in  straightening  some 
telegraph  poles  along  the  right  of 
way,  being  transported  to  the  place 
where  his  work  was  to  be  done  in  a 
gasoline  motor  car  operated  by  the 
defendant  and  furnished  for  the  use 
in  question;  that  this  car  so  fur- 
nished and  used  was  defective,  so  that 
the  car  ran  with  a  jumping  motion; 
that  on  the  occasion  in  question  the 
car  was  operated  at  a  high  and  dan- 
gerous rate  of  speed,  was  overloaded 
in  that  it  carried  four  men  when  it 
was  constructed  to  carry  but  three, 
and  that  because  of  the  defect  in  the 
car  and  the  high  speed  and  the  over- 
loading of  the  car  the  same  was  de- 
railed, resulting  in  an  injury  to  the 
plaintiff  described  as  follows:  Frac- 
ture of  one  of  the  lower  bones  of  the 
left  leg,  fracture  of  several  ribs,  in- 
jury to  the  back  and  impairment  of 
the  nervous  system.  The  result  of 
all  of  these  injuries,  the  plaintiff  al- 
leged, was  that  he  was  rendered  un- 
able to  perform  manual  labor  and  was 
caused  to  suffer  and  would  continue 
to  suffer  great  pain  and  anguish.  In 
support  of  these  allegations  plaintiff 
Introduced  testimony  tending  to  show 
that  at  the  time  of  the  accident  he 
was  riding  upon  a  motor  car  pur- 
suant  to   the   orderd   of  his   foreman. 


who  had  been  directed  by  the  defend- 
ant to  take  men  to  a  place  where  the 
poles  of  the  telegraph  line  above 
mentioned  needed  to  be  straightened. 
The  court  held,  in  affirming  a  judg- 
ment for  the  plaintiff  for  $5,900,  sub- 
ject to  a  remittitur  of  $900  as  ex- 
cessive, that  the  defendant  was  en- 
gaged, and  the  plaintiff  was  by  it 
employed  at  the  time  of  the  accident 
in  suit,  in  interstate  commerce.  On 
this  point  the  court  said:  ** Prepara- 
tion had  been  made  to  go  to  the 
place  where  the  interstate  work  was 
to  be  accomplished,  and  plaintiff  was 
on  his  way  with  tools  necessary  for 
the  work.  The  repairing  of  the  poles 
upon  which  the  wires  were  strung 
which  were  used  by  the  defendant 
company  in  controlling  and  regulat- 
ing the  movement  of  its  cars,  both  in 
intrastate  and  interstate  commerce, 
was  so  closely  related  to  interstate 
transportation  and  so  necessary  to 
the  proper  regulation  of  interstate 
business  that  it  is,  in  the  words  here- 
tofore quoted,  practically  a  part  of 
interstate  business.  He  was  on  his 
way  to  do  work  closely  related  to  in- 
terstate traffic.  He  was  carrying  tools 
and  instruments  necessary  to  be  used 
in  doing  the  work  assigned.  He  was 
injured  while  on  his  way  to  perform 
duties  relating  to  interstate  traffic. 
*  *  *  His  rights  are  regulated  by 
the  Federal  Employers'  Liability 
Act."  Brier  v.  Chicago,  R.  I.  &  P. 
By.  Co.,  —  Iowa  — ,  168  N.  W.  339 
(1918). 
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or  scrapers,  so  designed  as  to  remove  any  earth  which  might  fall 
upon  the  rails  and  also  to  press  or  push  that  heaped  up  at  the  side 
of  the  track  out  to  the  edge  of  the  embankment. 

When  a  train-load  of  earth  would  arrive  at  the  bridge  the  prac- 
tice was  to  couple  the  ** dozer*'  to  the  forward  end  of  the  cars  and 
then  they  and  the  ** dozer''  would  be  pushed  to  the  place  at  which 
it  was  desired  to  unload  the  earth.  After  the  cars  were  dumped  the 
pulling  of  the  ** dozer"  back  with  them  would  scrape  the  earth  from 
the  tops  of  the  rails  and  would  push  it  away  from  the  track,  thus 
contributing  to  keep  the  track  clear  and  to  widen  the  embankment. 


S.    Signal  maintalner  on  return  trip. 

A  signal  maintaiuer  in  the  employ 
of  the  defendant  railroad  company 
was  furnished  a  tricycle  for  use  in 
getting  over  his  route.  The  last  sig- 
nal at  the  southerly  end  of  his  terri- 
tory was  about  one  hundred  yards 
from  the  M  station.  The  employee^ 
after  he  had  inspected,  as  it  seems, 
this  last  signal,  and  when  he  was  ap- 
proaching a  tunnel  as  he  was  starting 
homo  on  the  tricycle,  was  struck  and 
killed  by  a  train.  In  a  decision  af- 
firming a  judgment  entered  on  a  jury 
verdict  for  $5,000  in  favor  of  the  ad- 
ministratrix, for  the  benefit  of  the 
widow  and  children,  the  court  said: 
*'The  point  is  made  that  the  case  is 
not  governed  by  the  Federal  Em- 
ployers' Liability  Act,  because  the 
petition  alleges  that  the  decedent  was 
en  route  to  his  home  at  the  time  of 
the  accident,  and  there  was  no  evi- 
dence tending  to  show  that  he  was 
authorized  to  use  the  tricycle  for  that 
purpose.  We  are  not,  however,  dis- 
posed to  take  such  a  narrow  view  of 
the  question.  The  tricycle  was  fur- 
nished decedent  for  the  purpose  of 
performing  his  duties.  To  this  end  it 
was  necessary  for  the  tricycle  to  be 
conveniently  near  so  that  it  could  be 
used.  It  is  not,  therefore,  to  be  pre- 
sumed that  his  right  to  use  it  ended 
when  he  had  inspected  the  signals. 
If  this  were  the  case,  then  the  de- 
cedent,   though     several     miles     from 


home,  would  have  had  to  remove  the 
tricycle  from  the  track,  leave  it  un- 
protected, and  either  walk  to  his 
home  or  take  the  chance  of  catching 
a  train.  Not  only  so,  but  the  next 
morning  it  would  have  been  neces- 
sary for  him  to  consume  the  time 
which  he  should  have  devoted  to  the 
performance  of  his  duties  in  return- 
ing to  the  place  where  the  tricycle 
was  left.  Hence  we  conclude  that 
deceased's  right  to  use  the  tricycle 
in  returning  to  his  home  was  fairly 
inferable  from  the  fact  that  it  was 
furnished  him  for  the  purpose  of 
facilitating  the  performance  of  his 
work.  We  further  conclude  that  his 
homeward  journey  was  a  necessary 
incident  of  his  day's  work,  and  that 
at  the  time  of  his  death  he  was  dis- 
charging a  duty  of  his  employment. 
And  since  the  defendant  was  an  in- 
terstate carrier,  and  deceased  was  en- 
gaged in  work  necessary  to  facilitate 
the  movement  of  interstate  trains, 
there  can  be  no  doubt  that  the  com- 
pany was  engaged,  and  he  was  em- 
ployed, in  interstate  commerce  at  the 
time  of  his  death  within  the  meaning 
of  the  Federal  Employers'  Liability 
Act.''  Louisville  &  N.  R.  Co.  v.  Mul- 
lins'  Adm'x,  181  Ky.  148,  203  8.  W. 
1058     (1918). 

Vlil.     Goal  chute  employees. 
A.    Coaling  Interstate  engine. 
A  railroad  employee  seeking  recov- 
ery   under    the    Federal    Employers' 
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For  several  weeks  prior  to  the  accident  complained  of,  Einzell, 
with  an  assistant,  had  been  in  charge  of  this  ''dozer/'  using  it  as 
described,  anc^  in  addition  to  this  they  were  required  to  remove, 
with  shovels,  earth  or  stones  which  fell  upon  the  track,  so,  the  super- 
intendent of  the  railway  testified,  as  to  make  it  safe  for  the  operation 
of  trains.  The  rails  and  ties  had  not  been  transferred  to  the  em- 
bankment, but  were  still  sustained  by  the  bridge  substructure  when 
the  accident  occurred. 

Einzell  was  injured  by  what  he  claimed  was  negligence  of  the 
company  in  the  manner  of  coupling  a  ti:ain  of  cars  to  the  ''dozer'' 


Liability  Act  on  account  of  injuries 
including  the  loss  of  his  left  hand 
and  arm  and  of  his  right  hand,  al- 
leged and  adduced  substantial  evi- 
dence to  prove  the  following  facts: 
That  his  duties  consisted  in  helping 
to  coal  engines  hauling  cars  between 
the  states  of  Michigan  and  Ohio, 
placing  water  in  the  tanks  of  such 
engines  and  assisting  in  cleaning  the 
ash  pans  thereof,  as  well  as  keeping 
up  the  fires  in  engines  that  stopped 
at  the  point  over  night  on  their  way 
from  points  in  Michigan  to  points  in 
Ohio;  that  his  employment  further 
included  the  oiling  of  engines  so  stop- 
ping over  night,  and  the  operating  of 
a  switch  which  allowed  those  engines 
to  pass  from  the  main  track  onto 
sidetracks,  and  from  the  sidetracks 
back  to  the  main  line,  when  the  en- 
gines were  sidetracked  for  the  pur- 
pose of  taking  on  water  to  be  used 
in  interstate  movements;  and  that  the 
injuries  were  caused  by  a  negligent 
starting  of  certain  machinery  having 
cogwheels,  as  the  plaintiff  in  obedi- 
ence to  orders  was  climbing  a  ladder 
on  his  way  to  the  top  of  coal  in  a 
hopper  in  a  tower,  in  order  that  he 
might  spread  the  coal,  apparently  to 
facilitate  its  descent  through  a  chute 
into  the  tenders  of  engines  used  in  in- 
terstate commerce.  Affirming  a  judg- 
ment entered  on  a  verdict  in  the 
plaintiff's  favor  for  $3,500,  the  su- 
preme court  held  that  at  the  time  of 
the  aeeident  the  plaintiff  clearly  was 


engaged  in  interstate  commerce  so  as 
to  render  the  case  determinable  under 
the  Federal  Employers'  Liability  Act. 
Guy  V.  Cincinnati  Northern  B.  Co., 
198  Mich.  140,  166  N.  W.  667  (191T). 
A  rehearing  was  denied. 

B.     Unloading  coal  at  chute. 

In  the  case  of  Squire  v.  Southern 
By.  Co.,  109  S.  C.  400,  96  8.  E.  152 
(1918),  in  which  the  action  was  by 
the  administratrix  of  an  employee  of 
the  defendant  who  had  been  killed 
by  falling  from  a  coal  chute,  recov- 
ery was  allowed  by  the  trial  court 
under  a  state  law.  On  appeal,  one  of 
the  contentions  of  the  defendant  was 
that  its  liability,  if  any,  ''was  fixed 
by  act  of  congress,  and  not  by  stat- 
ute of  the  legislature."  The  court 
in  a  decision  reversing  the  judgment 
stated  and  decided  this  phase  of  the 
case  as  follows:  ** Squire  [the  de- 
ceased employee]  at  the  instant  of  his 
fall  was  unloading  coal  from  a  Ten- 
nessee car  onto  a  platform  in  South 
Carolina  for  the  future  use  by  the 
engines  of  the  defendant,  some  state 
and  some  interstate.  The  appellant 
contends:  (1)  That  in  the  act  of  un- 
loading Squire  was  engaged  in  inter- 
state commerce;  and  (2)  that,  fur- 
thermore. Squire's  purpose  was  next 
and  within  a  few  hours  to  load  the 
coal  so  felled  on  the  platform  onto 
interstate  engines,  and  that  such  act 
of  Squire  in  unloading  was  so  closely 
related  to  his  purpose  to  subsequently 
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as  an  immediate   preliminary  to  such   an  unloading   and   cleaning 
movement  as  we  have  described. 

Much  is  made  in  argument  of  the  contention  that  the  fill' in  prog- 
ress was  not  the  repairing  of,  nor  the  furnishing  of  support  to,  the 
bridge,  which,  by  the  testimony  of  the  engineer  in  charge  of  bridges, 
had  about  a  year  **of  life''  remaining  when  the  accident  occurred. 
For  this  reason  it  is  contended  that  the  principles  of  Pedersen  v. 
Delaware,  Lackawanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  57  L. 
Ed.  1125,  3  N.  C.  C.  A.  779,  Ann.  Cas.  1914  C  153,  do  not  apply. 
But  in  the  view  we  take  of  the  case  this  is  not  important. 


reload  as  to  constitute  his  act  done 
as  a  part  of  his  act  purposed  to  be 
done  thereafter.  On  the  second  issue 
it  is  admitted  by  respondent's  coun- 
sel that:  'Some  time  during  the  night 
of  the  16th,  if  he  had  not  been  kiUed 
that  afternoon,  Squire  would  have 
used  this  coal  to  coal  the  many  loco- 
motives of  the  defendant  which  pass 
through  Branchville.  Two  of  these 
locomotives  were  engaged  in  inter- 
state commerce.'  We  are  of  the  opin- 
ion that  the  court  was  not  warranted 
to  instruct  the  jury  that  the  trans- 
action was  to  be  governed  exclusively 
by  the  laws  of  the  state.  The  rights 
of  the  parties  are  fixed  by  the  laws 
of  the  state  or  by  the  laws  of  con- 
gress, as  depends  upon  which  service 
Squire  was  in  at  the  instant  of  his 
killing;  and  that  issue  of  fact  ought 
to  have  at  least  been  submitted  to  the 
jury,  and  the  jury  ought  then  to  have 
been  charged  about  the  differing  du- 
ties and  liabilities  arising  under  the 
two   laws. ' ' 

IX.     Water  tank  employees. 

A.    Attending  pump. 

Plaintiff  was  in  charge  of  a  signal' 
ing  tower  and  water  tank,  the  tower 
being  used  in  connection  with  the  op- 
eration of  interstate  and  intrastate 
trains  of  the  defendant,  and  the  tank 
being  used  to  supply  water  to  the  en- 
gines of  such  trains.  It  was  plain- 
tiff's   duty   to    report   the    trains,    as 


they  went  by  the  tower,  to  the  dis^ 
patcher  in  B,  and  also  upon  orders 
from  the  dispatcher  to  put  trains  on 
a  siding.  About  25  trains  a  day  took 
water  at  the  tank,  which  had  to  be 
refilled  several  times  each  day  from  a 
well  1,000  feet  distant.  The  pump 
was  operated  by  a  gasoline  engine 
which  plaintiff  ran.  While  engaged 
in  this  last-named  work,  plaintiff  was 
severely  burned  by  the  explosion  of 
the  gasoline  engine,  disfiguring  his 
face  for  life.  Defendant  contended 
that  the  action  could  not  be  main- 
tained because  the  plaintiff  was  not 
employed  in  interstate  commerce 
within  the  meaning  of  the  Federal 
Employers'  Liability  Act,  under 
which  the  action  was  brought.  Affirm- 
ing judgment  for  the  plaintiff  fo'* 
$15,045.66,  the  court  held  that  this 
contention  could  not  be  maintained, 
saying:  "In  filling  the  water  tank 
for  the  immediate  use  of  locomotives 
engaged  in  interstate  commerce,  the 
plaintiff  was  engaged  in  work  so 
closely  related  to  interstate  commerce 
as  to  be  practically  a  part  of  it,  and 
that  is  sufficient  to  bring  the  case 
within  the  terms  of  the  Federal  Em- 
ployers' Liability  Act."  Erie  B.  Co. 
V.  Collins,  —  C.  C.  A.  — ,  259  Fed.  172 
(1919). 

B.    Bepalrlng  pnmp. 

The  defendant  maintained  a  pump- 
ing station  where  water  was  pumped 
by  a  gasoline  engine  into  an  elevated 
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With  these  facts  before  it,  the  Supreme  Court  of  Idaho,  in  its 
judgment  which  we  are  reviewing,  reversed  the  judgment  of  the 
lower  court  in  Kinzell's  favor,  solely  upon  the  ground  that  he  was 
not  employed  in  interstate  commerce, at  the  time  he  was  injured,  and 
gave  this  as  the  reason  for  its  conclusion : 

**We  are  of  the  opinion  that  constructing  a  fill  to  take  the  place 
of  a  trestle  which  is  being  used  in  interstate  commerce  is  new  con- 
struction, and  that  the  fill  does  not  become  a  part  of  the  railroad 
until  it  is  completed  and  the  track  is  placed  upon  it  instead  of  upon 
the  trestle." 


tank  whieh  held  enough  to  supply- 
three  or  four  engines.  The  pump 
needed  repairing  and  the  guard 
around  the  cogs  connecting  the  en- 
gine and  the  pump  had  been  removed. 
The  plaintiff  was  directed  by  the  sta- 
tion master  to  start  the  engines,  and 
was  then  told  by  the  man  in  charge 
of  the  repairing  to  oil  certain  parts 
of  the  machine.  While  doing  this 
his  clothes  became  caught  in  the 
gearing  and  the  injury  in  question 
resulted.  The  tank  was  empty,  and 
it  appeared  to  be  necessary  that  the 
pump  should  be  started  as  soon  as 
possible.  Suit  having  been  instituted 
under  the  Federal  Employers'  Liabil- 
ity Act,  a  judgment  resulted  in  favor 
of  the  defendant.  On  appeal  by  the 
plaintiff  the  court,  in  reversing  judg- 
ment and  granting  a  new  trial,  held 
that  the  plaintiff  was  engaged  in  in- 
terstate commerce  at  the  time  of  the 
accident.  Kelly  v.  Erie  R.  Co.,  — 
N.  Y.  App.  Div.  — ,  177  N.  Y.  Supp. 
278   (1919). 

O.    Measuring  water  in  tank. 

The  plaintiff  was  employed  to  as- 
sist in  the  operation  of  a  pumping 
station  which  was  used  to  supply 
with  water  trains  carrying  both  in- 
terstate and  intrastate  commerce.  In 
the  performance  of  his  duties  it  be- 
came necessary  for  him  to  ascertain 
the  depth  of  water  in  a  cistern 
(which   was   a   part   of   the   pumping 


station),  and  on  removing  its  cover- 
ing and  while  attempting  to  make  an 
inspection  of  the  water  therein,  he 
was  injured  by  an  explosion  of  gas 
which  had  accumulated  in  the  cis- 
tern. A  law  action  in  the  county 
court  having  been  instituted,  the 
same  was  removed  to  the  United 
States  District  Court  on  the  ground 
of  diversity  of  citizenship.  The  plain- 
tiff moved  to  remand  the  cause  on 
the  ground  that  it  arose  under  the 
Federal  Employers'  Liability  Act  and 
was  consequently  not  subject  to  re- 
moval. The  court,  in  allowing  the 
motion,  laid  down  the  rule  that  an 
employee  engaged  in  operating  a 
pumping  station,  which  furnishes 
water  to  be  used  indiscriminately  and 
contemporaneously  for  interstate  and 
intrastate  business,  was  within  the 
federal  enactment.  As  the  court 
pointed  out:  **When  the  efforts  of 
the  employee  at  the  time  he  was  in- 
jured may  relate  to  either  class  of 
transportation,  then  he  is  within  the 
act,  and  his  right  of  action  is  con- 
trolled by  it."  Boush  v.  Baltimore 
&  O.  B.  Co.,  243  Fed.  712   (1917). 

Z.    Watchmen. 

A.     Orossings. 

The  plaintiff  was  employed  by  the 
defendant  as  a  flagman  at  a  street 
crossing  to  warn  persons  of  its  ap- 
proaching   trains.      He    was    required 
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Such  conclusion,  of  course,  is  not  derived  from  any  construction 
of  the  act  of  congress,  but  rests  wholly  upon  the  interpretation 
which  the  court  placed  upon  the  undisputed  facts,  as  we  have  stated 
them. 

The  Federal  Employers'  Liability  Act  provides  that: 

**  Every  common  carrier  by  railroad  while  engaging  in  commerce 
between  any  of  the  several  states  ♦  ♦  ♦  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is  employed  by  such  carrier 
in  such  commerce.''     (35  Stat.  65,  c.  149.) 

It  being  admitted  that  the  railway  company  was  engaged  in  inter- 


to  stand  on  the  side  of  the  train 
where  the  engineer  sat  in  his  cab; 
and  it  was  while  performing  his  usual 
duties,  and  after  he  had  flagged  the 
engineer  of  an  interstate  train  and 
was  passing  over  the  platform  of  a 
car  to  the  other  side  of  the  track  to 
perform  other  duties  that  he  was 
thrown  from  the  lowest  step  of  the 
platform  by  a  sudden  and  violent 
jerk  of  the  train.  The  bottom  step 
struck  his  back,  he  rolled  under  the 
car,  and  one  of  his  legs  was  cut  off 
by  the  train.  An  action  having  been 
brought  under  the  Federal  Employers' 
Liability  Act,  judgment  was  entered 
on  a  verdict  in  favor  of  tho  plaintiff 
in  the  sum  of  $7,500,  from  which  the 
defendant  prosecuted  this  appeal. 
The  judgment  was  afftrmed.  The 
court  held  that  since  the  plaintiff  was 
co-operating  with  the  engineer  of  the 
interstate  train  in  facilitating  its 
movement  through  the  town  where 
the  accident  occurred,  performing  to 
a  certain  extent  the  task  of  a  flag- 
man on  the  train,  he  was  engaged 
in  interstate  commerce.  West  v.  At- 
lantic Coast  Line  E.  Co.,  174  N.  C. 
125,  93  S.  E.  479   (1917). 

The  husband  of  the  plaintiff,  a  flag- 
man employed  by  the  defendant  and 
another  railroad,  was  stationed  at  a 
street  intersection,  where  the  gate9 
were  temporarily  out  of  order,  to 
warn  persons  of  the  approach  of  a 
train.  While  attempting  to  stop  a  horse 
and    vehicle    that    was    being    driven 


across  the  tracks,  he  was  struck  by  a 
car  carrying  an  interstate  shipment 
which  was  being  ''shunted"  on  a 
sidetrack  for  the  purpose  of  being 
unloaded  by  the  consignee.  A  com- 
mon-law action  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  in  the 
sum  of  $3,150,  from  which  the  de- 
fendant appealed.  The  court  re- 
versed the  judgment  and  remanded 
the  case,  holding  that  the  deceased 
was  engaged  in  interstate  commerce 
at  the  time  of  the  accident.  Dun- 
lavy  V.  Chicago,  B.  &  Q.  B.  Co.,  200 
m.  App.  75   (1915). 

D  was  employed  by  the  defendant 
A  railroad  company,  as  flagman.  He 
was  stationed  at  a  point  where  six 
tracks  crossed  an  avenue.  A  operated 
over  three  of  these  tracks,  and  the 
B  and  the  C  railroads  over  the  other 
three,  and  all  were  engaged  in  both 
interstate  and  intrastate  commerce. 
By  contract  between  the  roads  the 
defendant  A  road  employed  the  flag- 
man and  paid  his  wages  and  the  B 
railroad  company  reimbursed  defend- 
ant for  one-third.  D's  duty  was  to 
prevent  collisions  between  pedestrians 
or  vehicles  using  S  avenue  and  trains 
using  the  railroad  tracks;  also  to 
keep  the  tracks  clear  so  that  nothing 
would  interfere  with  the  movement  of 
trains.  While  D  was  on  duty,  a  train 
of  the  B  railroad  approached  the  cross- 
ing on  the  tracks  while  an  automobile 
approached  it  on  S  avenue.  D  moved 
from  the  shanty  to  the  track  of  the  B 
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state  commerce,  the  only  question  for  decision  is  whether  the  peti- 
tioner was  employed  in  such  commerce,  within  the  meaning  of  the 
act  as  construed  by  this  court. 

In  Pedersen  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  229 
U.  S.  146,  57  L.  Ed.  1125,  3  N.  C.  C.  A.  779,  Ann.  Cas.  1914  C  153, 
it  is  stated  that  a  guide  to  a  decision  of  such  a  case  as  we  have  here 
may  be  found  in  the  questions:  Was  the  work  being  done  inde- 
pendently of  the  interstate  commerce  in  which  the  company  was 
engaged  or  was  it  so  closely  connected  therewith  as  to  be  a  part 
of  itT    Was  its  performance  a  matter  of  indiflference  so  far  as  that 


railroad,  signaling  to  the  automobile 
with  his  flag,  and  while  standing  on 
the  rail  of  said  track  he  was  struck 
in  the  back  by  the  train  and  killed. 
The  train  was  carrying  interstate 
freight.  Beversing  the  judgment  af- 
firming the  award  of  the  State  Indus- 
trial Commission  in  favor  of  the  ad- 
ministrator, the  court  held  that  I) 
was  engaged  in  interstate  commerce, 
he  having  been  employed  to  protect 
the  instrumentalities  of  interstate 
commerce,  and  that  therefore  the  ease 
was  within  the  scope  of  the  Federal 
Employers*  Liability  Act.  Answering 
the  contention  that  because  D  was 
not  killed  by  a  train  of  the  A  railroad  he 
was  not  engaged  in  the  interstate  com- 
merce of  his  employer,  the  court  said: 
"If  an  employee  is  engaged  in  pro- 
tecting the  instrumentalities  of  the 
interstate  commerce  of  his  master  and 
is  killed  in  the  course  of  this  em- 
plo3rment,  his  injuries  arise  out  of  his 
employment,  and  the  cause  is  one 
within  the  scope  of  the  Federal  Em- 
ployers' Liability  Act,  regardless  of 
who  inflicts  the  injury  causing  the 
death."  Chicago  &  A.  R.  Co.  v.  In- 
dustrial Commission,  288  HI.  603,  124 
N.  E.  344  (1919). 

B.     Shops. 

Plaintiff  was  employed  as  a  night 
watchman  to  care  for  the  storeroom 
of  the  defendant's  shops.  Another 
watchman  was  regularly  employed  to 
care  for  the  blacksmith  shop,  but  on 


the  night  when  the  accident  in  suit 
occurred  he  was  not  on  duty  and  the 
plaintiff,  in  the  performance  of  his 
duties,  was  required  to  go  from  the 
storeroom  to  the  blacksmith  shop.  On 
his  return  he  stumbled  over  a  pile  of 
scrap  iron,  fell,  and  injured  his  knee. 
It  became  so  painful  that  ho  was 
compelled  to  quit  work,  but  returned 
some  4  months  later,  only  to  have  the 
disability  recur  a  short  time  after- 
wards. Tuberculosis  of  the  bone  set 
in  as  a  result  of  the  injury,  and  the 
plaintiff's  leg  was  finally  amputated 
about  6  inches  below  the  hip  joint. 
Dead  engines  used  in  both  interstate 
and  intrastate  commerce  were  fre- 
quently brought  into  the  shops  where 
the  plaintiff  worked,  and  it  was  upon 
that  ground  that  the  defendant 
sought  to  bring  the  case  within  the 
Federal  Employers'  Liability  Act.  A 
proceeding  under  the  state  Workmen's 
Compensation  Act  having  been  in- 
stituted, an  award  was  rendered  for 
the  plaintiff  which  was  subsequently 
modified  by  the  circnit  court  on  a 
writ  of  certiorari  and  the  amount 
raised  to  $2,400,  payable  at  the  rate 
of  $6  a  week,  at  the  expiration  of 
which  time  a  pension  was  to  be  al- 
lowed of  $16  a  month  during  the  re- 
mainder of  his  lifetime.  The  defend- 
ant sued  out  a  writ  of  error,  but  the 
supreme  court  affirmed  the  judgment 
of  the  circuit  court,  holding  that 
while  the  dead  engines  had  been  used 
in  both  interstate  and  intrastate  traf- 
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commerce  was  concerned  or  was  it  in  the  nature  of  a  duty  resting 
upon  the  carrier?  And  in  other  cases  it  is  said,  in  substance,  that 
in  such  inquiries  may  be  found  the  true  test  of  employment  in  such 
commerce  in  the  sense  intended  by  the  act.  Shanks  v.  Delaware, 
Lackawanna  &  Western  E.  E.  Co.,  239  U.  S.  556,  558,  60  L.  Ed.  436; 
New  York  Central  R.  R.  Co.  v.  White,  243  U.  S.  188,  192,  61  L.  Ed. 
667,  13  N.  C.  C.  A.  943,  Ann.  Cas.  1917  D  629.  It  is  also  settled 
that  the  doing  of  work  which  has  for  its  immediate  purpose  the 
furthering  of  the  conduct  of  interstate  commerce  constitutes  an 
employment  in  such  commerce  within  the  meaning  of  the  act.  New 
York  Central,  etc.,  R.  R.  Co.  v.  Carr,  238  U.  S.  260,  59  L.  Ed.  1298, 


fie,  their  repair  had  no  direct  connec- 
tion with  such  traffic,  and  the  plain- 
tiff in  performing  the  duties  of  a 
watchman  in  those  shops  was  not  en- 
gaged in  interstate  commerce.  Wa- 
bash By.  Co.  V.  Industrial  Commis- 
sion, 286  ni.  194,  121  N.  E.  569 
(1918). 

O.     Tools  and  materials  for  buUdlng. 

The  plaintiff's  decedent  was  a  night 
watchman,  charged  with  the  duty  of 
guarding  tools  and  material  intended 
to  be  used  in  the  construction  of  a 
new  station  and  new  tracks  upon  a 
line  of  interstate  railroad.  A  pro- 
ceeding under  the  Workmen's  Com- 
pensation Act  resulted  in  an  award 
for  the  plaintiff,  which  was  affirmed, 
without  opinion,  by  the  appellate  di- 
vision, whose  order  was  affirmed  by 
the  court  of  appeals,  without  opinion. 
The  case  was  then  brought,  on  writ 
of  error,  to  the  United  States  Su- 
preme Court,  which  affirmed  the  judg- 
ment, holding  that  the  decedent's 
work  had  to  do  solely  with  construc- 
tion, and  therefore  bore  no  direct  re- 
lation to  interstate  transportation. 
New  York  Cent.  &  H.  River  B.  Co.  v. 
White,  243  U.  S.  188,  61  L.  Ed.  667, 
13  N.  C.  C.  A.  943,  37  Sup.  Ct.  247 
(1916).  For  decisions  in  the  state 
court  in  this  case,  see  216  N.  Y.  653, 
110  N.  E.  1051  (1915),  aff'g  169  N.  Y. 
App.  Div.  903,  152  N.  Y.  Supp.  1149 
(1915). 


D.     Gtoods   awaiting   consignee. 

The  deceased  was  employed  as  a 
watchman  by  the  defendant  railroad 
at  a  pier  on  the  river  in  New  York 
City  to  which  cars  were  ferried  upon 
floats  from  points  in  the  state  of  New 
Jersey.  In  the  rear  of  the  pier  was 
an  open  space  commonly  known  as 
the  **farm,"  upon  which  overflow 
produce  arriving  at  the  pier  was 
placed,  to  await  removal  by  con- 
signees. The  deceased  was  acting  as 
watchman  for  a  shipment  of  potatoes 
in  barrels  from  Florida,  which  had 
been  placed  upon  the  *'farm,"  when 
he  was  run  down  by  a  motor  truck 
and  killed.  The  accident  happened 
before  the  consignee  had  taken  pos- 
session of  the  shipment  or  paid 
freight  charges,  and  before  the  lapse 
of  the  forty-eight  hours  after  notice 
of  the  consignment  during  which 
time  the  consignee  could  leave  the 
goods  at  the  place  in  question.  A  pro- 
ceeding under  the  Workmen's  Com- 
pensation Law  having  been  instituted, 
an  award  was  made  from  which  the 
employer  appealed.  The  court,  in 
reversing  the  decision  and  dismissing 
the  claim,  held  that  the  deceased  was 
engaged  in  guarding  an  interstate 
shipment  at  the  time  of  the  accident, 
the  transportation  of  which  had  not 
ceased,  and  consequently  liability  for 
his  death  was  determinable  only  un- 
der the  Federal  Employers'  Liability 
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9  N.  C.  C.  A.  1;  Louisville  &  Nashville  R.  R.  Co.  v.  Parker,  242 
U.  S.  13,  61  L.  Ed.  119  J  Pecos  &  Northern  Texas  Ry.  Co.  v.  Rosen- 
bloom,  240  U.  S.  439,  60  L.  Ed.  730;  Southern  Ry.  Co.  v.  Puckett, 
244  U.  S.  571,  573>  61  L.  Ed.  1321,  Ann.  Cas.  1918  B  69. 

It  is  in  evidence  in  this  case,  indeed,  it  is  obvious,  that  the 
** dozer''  was  not  called  into  use  until  the  fill  had  reached  the  level 
of  the  tops  of  the  ties  and  had  become  of  such  width  that  the  earth 
when  dumped  would  pile  up  near  the  track  so  as  to  fall  back  upon 
it,  if  not  removed,  and  that  it  was  used  for  the  double  purpose  of 
keeping  the  rails  clear  for  the  interstate  commerce  passing  over 
them  and  for  pushing  the  material  to  the  edge  of  the  embankment 


Act.     O'Brien  v.  Pennsylvania  B.  Co.," 
187   N.  Y.  App.  Div.   839,   176   N.  Y. 
Supp.  390   (1919). 

E.    Switcli  engine. 

The  husband  of  the  plaintiff  was 
employed  by  the  defendant  to  watch 
a  switch  engine  during  the  night,  his 
duties  being  confined  to  throwing  coal 
into  the  tender,  turning  the  water 
from  the  tank  into  the  engine,  and 
keeping  up  steam  on  the  engine  so 
that  it  might  be  ready  for  use  in  the 
morning.  During  the  day  the  engine 
was  employed  in  switching  cars  con- 
taining both  interstate  and  intra- 
state freight,  about  90  per  cent  of 
that  moved  being  interstate.  While 
the  engine  was  in  the  custody  of  the 
deceased,  however,  it  remained  sta- 
tionary, no  duty  being  imposed  upon 
him  to  either  run,  operate,  mend,  or 
repair  it.  At  the  time  when  the  ac- 
cident occurred,  the  deceased  was  at 
his  post  of  duty,  on  his  engine,  whep 
he  saw  a  pedestrian  fall  upon  the 
main  line  of  the  defendant  company 
a  short  distance  away.  He  ran  to 
the  rescue  of  the  pedestrian,  slipped 
and  fell,  and  was  killed  by  an  inter- 
state passenger  train  of  the  defend- 
ant. An  action  at  common  law  hav- 
ing been  instituted,  a  verdict  was  di- 
rected for  the  defendant,  and  from 
judgment  thereon  the  plaintiff  brought 
error.  The  court,  in  reversing  the 
judgment,  held  that  the  deceased  was 
19  N.  C.  C.  A.— 6 


not  engaged  in  interstate  commerce 
at  the  time  of  his  death;  that  the  en- 
gine in  question  was  not  engaged  in 
commerce  of  any  kind  at  this  par- 
ticular time;  and  that  the  fact  that 
it  had  previously  been  used  in  inter- 
state transportation  and  was  intended 
to  be  and  in  fact  was  subsequently  ao 
used,  was  not  significant.  Hardy  v. 
Atlanta  &  W.  P.  R.  Co.,  20  Ga.  App. 
303,  93   S.  E.   18    (1917). 

ZL    Boat  employees. 

A.    Tog  captain. 

The  captain  of  a  lighter  plying  in 
New  York  harbor  was  struck  on  the 
head  and  fatally  injured  by  a  flying 
cap  wrenched  from  its  fastenings  to 
the  log  rail  of  the  vessel  by  the  tak- 
ing up  of  the  slack  of  a  rope  with 
which  the  lighter  was  attached  to  a 
tug.  The  administrator  of  his  es- 
tate sued  in  a  state  court  under  the 
Federal  Employers'  Liability  Act, 
whereupon  the  railroad  company  own- 
ing the  lighter,  defendant  in  the 
death  action,  petitioned  in  admiralty 
for  a  limitation  of  its  liability  ac- 
cording to  admiralty  rules  and  for  an 
injunction  against  the  prosecution  of 
the  action  at  law.  The  federal  court, 
having  determined  that  the  railroad 
company  was  entitled  to  a  limitation 
of  its  liability  to  the  value  of  the 
lighter  and  its  pending  freight,  total- 
ing $2,535,  found  that  the  proximate 
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to  widen  it.  When  to  this  it  is  added  that  a  part  of  Kinzeirs  duty 
was,  with  a  shovel,  to  keep  the  track  between  the  rails  clear  of 
earth  and  stones,  which  might  fall  upon  it  in  the  progress  of  the 
work,  clearly  it  cannot  be  soundly  said  that  when  he  was  in  the 
act  of  preparing  to  make  the  required  use  of  the  **  dozer '*  he  was 
acting  independently  of  the  interstate  commerce  in  which  the  rail- 
way company  was  engaged,  or  that  the  performance  of  his  duties 
was  a  matter  of  indifference  to  the  conduct  of  that  commerce.  He 
was  ** employed"  in  keeping  the  interstate  track,  which  was  in  daily 
use,  clear  and  safe  for  interstate  trains,  or,  as  the  superintendent  of 


cause  of  the  accident  and  injury  was 
the  negligent  manner  in  which  the 
railroad  company,  at  some  time  prior 
to  the  accident,  had  repaired  the  log 
rail  of  the  lighter,  rotten  wood  hav- 
ing been  used  for  that  purpose.  This 
was  a  violation,  the  court  held,  of  the 
petitioner's  duty  to  exercise  reason- 
able care  to  provide  the  decedent 
with  a  reasonably  safe  place  in  which 
to  work.  Continuing,  the  court  said: 
''The  decedent  did  not  assume  the 
risk  of  the  petitioner's  negligence  in 
that  respect,  and,  as  there  is  nothing 
to  show  that  he  knew  or  should 
have  known  of  the  defective  condi- 
tion of  the  rail  and  cap,  it  follows 
that  the  claimant  is  not  barred  from 
recovery  on  the  doctrine  of  assump- 
tion of  risk."  Having  determined 
that  the  pecuniary  loss  sustained  by 
the  dependent  beneficiaries  of  the  de- 
cedent at  least  equalled  the  value  of 
the  lighter,  as  above  stated,  the  court 
entered  a  decree  accordingly,  and  en- 
joined the  prosecution  of  any  action 
in  the  state  courts  on  account  of  the 
death.  Appeal  was  taken  by  the  rail- 
road company  from  this  decree,  but 
there  was  no  cross-appeal  from  the 
ruling  of  the  court  that  the  petitioner 
was  entitled  to  a  limitation  of  its 
liability.  On  this  appeal  it  was  held 
that  the  evidence  did  not  warrant  a 
finding  that  negligence  on  the  part 
of  the  railroad  company  had  been 
proved.     The   decree  was  accordingly 


reversed,  Erie  E.  Co.  v.  Hansen,  — 
0.  C.  A.  — ,  260  Fed.  100  (1919),  rev 'g 
The  Erie  Lighter  108,  250  Fed.  490 
(1918). 

B.    Towboat  cook. 

The  deceased  was  employed  by  the 
defendant  towboat  company  as  a  cook 
on  a  towboat,  licensed  to  tow  be- 
tween points  in  two  different  states. 
At  the  time  of  the  accident,  however, 
the  boat  was  moored  ta  a  wharf  in 
a  harbor  and  not  engaged  on  any 
towing  job.  The  deceased  left  the 
boat  shortly  after  the  midday  meal  to 
purchase  supplies  at  a  neighboring 
store.  He  was  last  observed  alive 
while  passing  along  the  dock  with 
several  purchases  under  his  arm. 
Somehow,  he  fell  from  the  dock  into 
the  water  and  was  drowned.  A  pro- 
ceeding under  the  Workmen's  Com- 
pensation Act  resulted  in  an  award 
"^hich  was  affirmed  by  the  supreme 
court.  The  defendant  employer  ap- 
pealed. In  affirming  the  award,  the 
court  held  that  the  deceased  was  not 
a  seaman  in  interstate  commerce  at 
the  time  of  the  accident;  that  while 
the  boat  on  which  he  worked  might 
at  times  be  employed  in  interstate 
commerce,  such  could  not  be  said  of 
it  at  the  time  of  the  injury,  as  it  w«is 
tied  to  the  wharf  and  not  performing 
any  work  whatever.  In  re  Westman, 
—  Me.  — ,  106  Atl.  532  (1919). 
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the  railway  company  stated  it,  he  was  engaged  with  the  ** dozer" 
and  shovel  in  making  the  track  safe  for  the  operation  of  trains  and 
in  avoiding  delay  to  the  commerce  passing  over  it.  Thus  the  case 
falls  plainly  within  the  scope  of  the  decisions  which  we  have  cited,  ^ 
supra,  and,  regardless  of  what  might  have  been  said  of  the  fill 
before,  it  had  clearly  become  a  part  of  the  interstate  railway  when 
the  petitioner  was  injured,  for  it  had  reached  the  stage  where  it 
required  the  work  of  men  and  machinery  to  keep  the  interstate 
tracks  clear  during  further  construction,  and  the  work  of  such  men 
was  thereafter  not  only  concerned  with,  it  was  an  intimate  and 


Zn.    BfiisceUaneoni^ 

A.    Baggage  handler. 

Plaintiff  was  a  baggage  handler  em- 
ployed by  the  defendant  railroad 
company  at  a  city  station.  In  an  ac- 
tion to  recover  on  account  of  inju- 
ries sustained  as  the  result  of  a  blow 
from  a  trunk  falling  from  the  top  of 
a  loaded  truck,  he  alleged  that  the 
defendant  owned  and  operated  a  rail- 
road throughout  the  states  of  Nebras- 
ka, Wyoming,  Utah  and  other  states; 
that  he  was  employed  by  the  defend- 
ant in  the  capacity  of  a  baggage 
handler;  and  that  while  engaged  in 
this  work  in  accordance  with  the  di- 
rections of  his  foreman  he  met  with 
the  accident.  The  evidence  disclosed 
that  the  employment  of  the  plaintiff 
was  regularly  in  work  that  was 
'*  practically  all  interstate  in  charac- 
ter,*' but  it  did  not  appear  whether 
or  not  the  trunk  that  fell  on  the 
plaintiff  was  interstate  baggage.  In 
the  course  of  a  decision  affirming  a 
judgment  in  the  plaintiff's  favor  for 
a  net  amount  of  $2,000,  it  was  held 
in  part  that  the  allegations  above 
stated  were  sufficient  to  state  a  case 
within  the  Federal  Employers'  Lia- 
bility Act,  so  that  a  subsequent 
amendment  more  specifically  setting 
out  the  interstate  nature  of  the  de- 
fendant's business  and  the  plaintiff's 
employment  did  not,  with  reference 
to   the   Federal   Employers'   Liability 


Act,  state  a  new  cause  of  action. 
With  respect  to  the  sufficiency  of  the 
evidence  to  sustain  the  recovery  un- 
der the  Federal  Employers'  Liability 
Act,  the  court  held  that  the  evidence 
was  not  insufficient  to  sustain  the 
recovery,  saying  in  part:  "It  ap- 
pears clearly  to  ns  that  plaintiff  was 
regularly  employed  by  defendant  in 
work  that  was  practically  all  inter- 
state in  character.  In  view  of  the 
record  we  are  of  the  opinion  it  would 
be  unreasonable  to  hold  that  it  was 
incumbent  on  plaintiff  to  allege  and 
to  prove  that  it  was  an  interstate 
trunk  that  fell  upon  him.  It  is  ob- 
vious that  to  announce  a  rule  so  nar- 
row would  amount  in  many  instances 
to  a  denial  of  a  right  of  recovery.  In 
the  apparent  confusion  that  ordinarily 
attends  the  transfer  and  loading  of 
large  quantities  of  baggage  at  trans^ 
continental  stations,  it  is  obvious 
that  an  injured  employee,  whose  in- 
juries were  incurred  as  in  the  case 
at  bar,  might  not  be  able  to  identify 
the  article  of  baggage  that  fell  on 
him.  The  rule  seems  to  be  that  if  the 
employee  at  the  time  of  the  injury  is 
engaged  in  interstate  work,  or  in 
work  so  closely  related  thereto  as  to 
be  practically  a  part  thereof,  he 
comes  within  the  statute."  Eskelsen 
v.  Union  Pac.  B.  Co.,  102  Neb.  423, 
167  N.  W.  408  (1918).  The  decision 
was  adhered  to  upon  rehearing,  102 
Neb.  423,  168  N.  W.  366  (1918). 
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integral  part  of,  the  conducting  of  interstate  transportation  over 
the  bridge. 

We  cannot  doubt  that  the  Supreme  Court  of  Idaho  fell  into  error 
.  in  regarding  the  fill  as  new  construction  so  unrelated  to  the  conduet 
of  interstate  commerce  over  the  bridge  at  the  time  the  accident  to 
the  petitioner  occurred  that  the  work  being  done  by  him  should  be 
regarded  as  not  related  to  or  necessary  to  the  safe  conduct  of  that 
commerce,  and  the  judgment  of  that  court  is,  therefore,  reversed  and 
the  case  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed. 


B.     Agent  Ughtlng  Are  in  depot.   • 

Benson  v.  Bush,  —  Kan.  — ,  178 
Pac.  747  (1919),  was  an  action  under 
the  Workmen  fs  Compensation  Act  for 
injuries  received  by  the  plaintiff,  a 
station  agent  on  an  interstate  line  of 
the  defendant  railroad.  The  injury, 
resulted  from  bums  received  in  at- 
tempting to  start  a  fire  in  the  depot 
where  the  plaintiff  was  employed.  On 
the  evening  before  the  accident  he 
had  been  working  on  some  statements, 
comparing  the  company's  state  and 
interstate  business  with  that  of  the 
year  before,  but  he  was  not  thus  en- 
gaged on  the  following  morning  when 
starting  the  fire.  From  a  judgment  for 
the  plaintiff  the  defendant  appealed, 
and  the  court,  in  affirming  the  judg- 
ment, found  that  the  pnly  work  the 
plaintiff  had  done  on  the  day  in  ques- 
tion was  intrastate  in  character,  and 
that  he  was  not  engaged  in  inter- 
state commerce  at  the  time  of  the  ac- 
cident. **The  mere  fact,*'  the  court 
observed,  ''that  the  station  was  on 
an  interstate  road  did  not  render 
plaintiff  at  the  time  a  person  engaged 
in  interstate  commerce." 


p.    Janitor  in  sliope. 

Heed  v.  Industrial  Commission,  287 
111.  505,  122  N.  E.  801  (1919),  was  a 
proceeding  under  the  Workmen's 
Compensation  Act  by  the  plaintiff,  a 
janitor  in  the  shops  of  the  defendant 
railroad  company,  for  injuries  to  his 
left  hand.  The  plaintiff  performed 
the  ordinary  duties  of  a  janitor,  but 
also  helped  to  load  scrap  iron  and  did 
other  work  of  like  character.  On  the 
morning  in  question,  he  came  to  the 
shops  and  was  breaking  up  kindling 
wood  for  the  purpose  of  building  fires 
in  the  stoves  when  a  splinter  flew 
from  a  board  and  struck  the  mid- 
dle of  his  left  hand.  It  appeared 
that  at  the  shop  where  the  plaintiff 
wjorked  slight  repairs  were  made  to 
engines  which  were  used  in  both  in- 
terstate and  intrastate  commerce. 
From  a  judgment  of  the  circuit  court 
confirming  an  award  of  the  Industrial 
Board,  the  defendant  brought  error. 
The  supreme  court,  however,  'affirmed 
the  judgment,  holding  that  the  plain- 
tiff was  not  engaged  in  interstate 
commerce. 

J.  H.  M. 
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LANG  V.  BIAB8HALLT0WN  LIGHT,  POWER  &  RAILWAY  00. 

[Supreme  Court  of  Iowa,  January  17,  1919.] 

—  Iowa  — ,  170  N.  W.  463. 

1.     Trial— Conduct  of  Judge— Lack  of  suaTity. 

Defendant,  in  &  hotly-contested  personal  injury  action,  held  to  have  had 
a  fair  trial  and  to  have  no  ground  for  complaint  notwithstanding  the  fact  that 
the  trial  judge  was  not,  at  all  times,  as  suave  as  he  would  have  .been  under 
other  circumstances. 


CASE  NOTE. 

Admissibility  in  evidence  of  X-ray 
VihatognighB,  and  testimony  as  to 
pliysical  conditions  shown  there- 
by. 

I.  Radiographs,     etc.,     unexplained, 
69-82. 

A.  Purporting    to    show    injury, 

69-78. 

1.  In  general,  69-71. 

a.  Original  plates  only,  69-70. 

b.  Plates  and  •  prints,  70-71. 

2.  Leg  fractures,  71-74. 

3.  Arm  fractures,  74-76. 

4.  Ilium  crushed,  76. 

6.  Spine  injured,  76-77. 

6.  Head  injured,  77-78. 

7.  Hand  crushed,  78. 

B.  Representing   normal   con- 

ditions, 78-81. 

1.  Foot,  78-80. 

2.  Ribs,  80. 

3.  Wrists,  80-81. 

C.  Pulse  tracings,  81-82. 

II.  In  connection  with  expert  testi- 
mony, 82-89. 

A.  Purporting    to    show    injury, 

82-89. 

1.  In  general,  82-88. 

2.  Stone  in  kidneys,  83-84. 

8.  Fractures,  84-87. 

4.  Neck  injuries,  87. 

5.  Hip  injuries,  87-88. 

6.  Knee  injuries,  88-89. 

B.  Representing      normal      con- 

ditions, 89. 


III.  Testimony  ba^ed  upon  radio- 
graphs, 89-94. 

A.  In  general,  89-90. 

1.  As  to  angle  of  taking  view, 

89-90. 

2.  As  to  scope  of  skiagraph,  90. 

B.  Confirmation   of  diagnosis, 

90-91. 

C.  Original  diagnosis,  91-93. 

D.  Testimony   by   deposition,  94. 

Cross-reference.  Power  to  require 
plaintiff  in  action  for  personal  inju- 
ries to  submit  to  X-ray  examination, 
see  10  N.  C.  C.  A.  812-819. 

I.     Badiographs,  etc.,  unexplained. 

A.     Purporting  to  show  injury. 

1.    In  generaL 

a.    Original  plates  only. 

The  plaintiff,  a  brakeman,  while  rid- 
ing in  the  cab  of  the  engine,  as  he 
was  authorized  to  do  when  not  ac- 
tively engaged  in  his  duties,  was  in- 
jured by  an  explosion  of  the  boiler  of 
the  engine.  The  explosion  was  caused 
by  a  lack  of  water  in  the  boiler,  due 
to  negligence  of  the  engineer.  At  the 
trial.  X-ray  pictures  showing  the  plain- 
tiff's  injuries  were  introduced  in  evi- 
dence, and  in  appealing  from  a  judg- 
ment for  plaintiff,  the  defendant  as- 
signed this  as  error.  The  court,  how- 
ever, affirmed  the  judgment,  saying: 
"It  is  further  objected  that  the  court 
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2.  Trial— Refusal  of  requested  Instructioii— Subject-matter  covered  by  other 

Instructions. 
Befusal  of  the  trial  court,  in  a  personal  injury  action,  to  give  defendant's 
requested  instruction  withdrawing  from  the  jury  injuries,  alleged  but  not  proven 
held  not  error  in  view  of  instructions  given.  ' 

3.  Evidence — ^Best  and  secondary— -X-ray  pbotograplis — ^Expert  opinions. 
Skiagraphs  or  X-ray  photographs  are  the  best  evidence  of  what  appears 

thereby,  and  physicians  should  not  be  permitted,  in  a  personal  injury  action  in 
which  such  evidence  is  introduced,  to  interpret  and  explain  the  same. 


admitted  in  evidence  X-ray  plates 
taken,  showing  the  extent  and  char- 
acter of  plaintiff's  injury.  Their  cor- 
rectness had  been  verified  by  compe- 
tent evidence,  and  were,  we  think, 
.properly  admitted.  •  •  ♦  But  it  is 
said  that,  while  prints  taken  from  the 
plates  may  be  admitted,  the  plates 
themselves  are  inadmissible.  The  con- 
trary was  held  in  De  Force  v.  N.  Y., 
N.  H.  &  H.  B.  Co.,  178  Mass.  59,  59 
N.  E.  669,  86  Am.  St.  Bep.  464." 
Chicago,  B.  &  Q.  B.  Co.  v.  Upton,  115 
C.  C.  A.  379,  194  Fed.  371   (1912). 

b.  Plates  and  prints. 

The  plaintiff,  while  standing  on  a 
railroad  station  platform  waiting  to 
take  passage  on  a  train,  was  hit  in 
the  back  and  knocked  down  by  a 
heavy  truck  operated  by  an  employee 
of  the  defendant.  While  he  was 
down,  the  wheels  of  the  truck  passed 
over  one  of  his  feet.  X-ray  .photographs 
of  plaintiff's  foot,  taken  after  this 
accident,  were  admitted  in  evidence 
and  shown  to  the  jury.  The  physician 
who  took  them  testified  that  the  pho- 
tographs showed  that  one  bone  of  one 
of  the  toes  had  been  broken  and  a 
callus  formed  at  the  point  of  fracture. 
The  court,  in  affirming  a  judgment 
for  the  plaintiff,  held  that  it  was 
proper  to  admit  the  plates  in  evidence 
and  permit  the  jury  to  see  them,  say- 
ing: ''It  has  been  held  in  several 
cases  in  our  reports  that  the  ordinary 
photograph,  when  shown  to  be  a  true 
representation  and  taken  under  proper 
safeguards,  is  admissible  in  evidence 
*     *     *     and  the  same  rule  prevails 


as  to  photographs  taken  by  the  X-ray 
process.  •  ♦  »  There  was  also  no 
error  in  permitting  the  jury  to  see 
the  plate.  •  •  ♦  It  is  true  that 
the  witness  who  made  the  X-ray  pho- 
tographs does  not  say  in  so  many 
words  that  the  photog^caph  is  an  ac- 
curate and  true  representation  of  the 
condition  of  the  foot,  but  this  is  a 
reasonable  inference  from  his  evi- 
dence. He  had  sworn  that  he  would 
tell  the  truth;  he  was  an  expert  and 
experienced  in  the  manipulation  of  the 
X-ray,  and  his  whole  evidence  shows 
that  he  believed  the  photographs  to 
bo  a  true  representation  of  the  con- 
dition of  the  foot."  Lupton  v. 
Southern  Exp.  Co.,  169  N.  C.  671,  86 
S.  E.  614  (1915). 

The  plaintiff,  while  a  passenger  on 
a  car  of  the  defendant  street  railway 
company,  was  seriously  injured  in  a 
collision  between  that  car  and  a  train 
of  the  defendant  railroad  company.  At 
the  trial  of  a  suit  for  damages.  X-ray 
photographs  showing  the  plaintiff's  in- 
juries were  admitted  in  evidence. 
Preliminary  to  the  introduction  of 
these  photographs,  the  physician  testi- 
fied he  was  a  post-graduate  physician 
and  surgeon,  had  twelve  years'  expe- 
rience in  the  practice,  and  was  ex- 
perienced in  making  X-ray  photo- 
graphs; that  he  made  the  original 
negatives  and  the  prints  therefrom, 
and  that  the  same  were  a  correct  rep- 
resentation of  what  they  purported  to 
be.  On  appeal  from  a  judgment  of 
$20,000  for  the  plaintiff,  the  defend- 
ants assigned  as  error  the  admission 
of  these  photographs.     The  court   af- 
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4.    Appeal  and  error— Bight  to  allege  error— BTldence—Witbdrawal  of  ol^eo- 
tioii8  after  witness  disdiarged. 

Defendant,  in  a  personal  injury  action,  cannot  complain  of  its  being  de- 
prived of  the  benefit  of  certain  testimony  by  plaintiff's  withdrawal  of  her  ob- 
jections to  such  testimony  only  after  the  witness  had  been  discharged  and  was 
not  readily  available  when  it  made  no  request  for  a  postponement  nor  for  an 
opportunity  to  get  the  witness  back. 

6.    Witnesses — Oross-ezamination — Question  bearing  on  credibility  of  witness. 

Defendant,  in  an  action  for  personal  injuries  to  a  married  woman,  may, 
on  the  cross-examination  of  her  husband,  ask  the  latter,  as  bearing  on  his  credi- 


firmed  the  judgment,  saying:  ''This 
I>reliminary  proof  was  sufficient  to  au- 
thorize the  reception  of  the  photo- 
graphs in  evidence.  What  they  proved 
or  tended  to  prove,  or  whether  they 
were  impeached  by  the  expert  testi- 
mony introduced  by  appellants,  were 
questions  for  the  jury.  The  evidence 
of  Dr.  Dennison  made  a  prima  facie 
showing  sufficient  to  justify  the  court 
in  admitting  them  in  evidence,  and 
this  is  the  only  question  involved  be- 
fore us.**  Chicago  City  B.  Co.  v. 
Smith,  226  111.  178,  80  N.  B.  716 
(1907),  aff'g  124  HI.  App.  627  (1906). 

2.    Leg  fractures. 

While  the  plaintiff  was  a  passenger 
on  a  street  car  of  the  defendant,  a 
collision  occurred  between  the  car  and 
a  wagon,  as  a  result  of  which  bones 
in  both  of  the  plaintiff's  legs  were 
broken.  At  the  trial  of  a  suit  for 
damages,  X-ray  photographs  of  the 
plaintiff's  legs  were  admitted  in  evi- 
dence. This  the  defendant  assigned 
as  error,  on  appeal  from  a  verdict 
of  $6,000.  The  court,  in  affirming  the 
judgment  thereon,  said:  "All  photo- 
graphs, whether  of  the  surface  or  of 
matters  under  the  surface,  are,  to  a 
certain  extent,  liable  to  represent 
things  in  a  distorted  or  exaggerated 
manner  and  not  exactly  as  they  ap- 
pear to  the  eye,  but  when,  as  in  this 
case,  a  photograph  is  sworn  by  a  com- 
petent and  unimpeached  witness  to  be 
a  correct  and  accurate  reproduction  of 
the  condition  of  things  as  he  has  seen 
them,  especially  when,  as  in  the  pres- 


ent ease  also,  they  are  taken  in  the 
personal  presence  and  under  the  per- 
sonal direction  of  the  witness,  al- 
though 'he  did  not  handle  the  appa- 
ratus,' courts  allow  their  introduction 
as  valuable  aids  to  investigation." 
Eckels  V.  Boylan,  136  HI.  App.  258 
(1907). 

The  plaintiff,  having  suffered  a 
transverse  fracture  of  the  upper  third 
of  the  femur  of  his  left  leg  employed 
the  defendant,  a  physician,  to  reset 
it.  The  limb  was  placed  in  a  plaster 
cast  and  the  plaintiff  remained  in  bed 
fiye  weeks.  No  examinations  were 
made  by  X-ray  to  discover  if  the 
bones  had  been  properly  set,  nor  was 
the  limb  measured  from  day  to  day 
to  ascertain  that  apposition  was  being 
maintained.  Neither  was  the  foot  of 
the  bed  elevated  in  order  to  have  the 
plaintiff's  body  serve  as  a  counter- 
weight, and  thus  keep  the  muscles 
relaxed  in  order  to  maintain  apposi- 
tion. As  a  result,  the  bones  were  not 
kept  in  their  proper  position  and  a 
fibrous  union  occurred,  causing  a  short- 
ening of  the  leg  of  two  inches.  During 
the  trial  of  plaintiff's  suit  for  mal- 
practice, X-ray  plates  were  allowed  to 
be  introduced  showing  the  condition 
of  the  bone  in  the  plaintiff's  leg  at 
time  of  trial.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed 
alleging  as  error  among  other  things 
the  introduction  of  such  photographs 
because  their  correctness  had  not  been 
shown.  The  court  affirmed  the  judg- 
ment, saying:  "There  is  no  merit  in 
the  contention.  It  cannot  be  ques- 
tioned that  a  photograph  is  competent 
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bihtT^  whether  ke  has  as  aetion  pending  in  the  same  court  against  the  defend- 
aaCy  bas«d  upoa  the  same  alleged  accident,  for  injuries  to  his  wife. 


-Harmless  error— Oross-examination  of  witness. 
Beiusal  of  the  trial  court,  in  an  action  for  personal  injuries  to  a  married 
to  permit  the  defendant  to  ask  plaintiff's  husband,  on  cross-examination, 
whether  he  had  an  action  against  the  defendant,  pending  in  the  same  court  and 
based  on  the  same  alleged  accident,  for  injuries  to  his  wife,  held,  under  the 
record,  not  reversible  error. 

Action  by  a  married  woman  for  personal  injuries  claimed  to  have 


evidence  to  prove  a  condition  which 
can  be  shown  by  a  representation  of 
that  sort.  •  *  *  It  stands  upon  the 
same  footing  as  a  map,  plan,  or  model, 
and,  when  shown  by  a  competent  wit- 
ness to  be  correct,  ♦  ♦  ♦  fumisKes 
evidence  of  a  high  order  of  accuracy. 
♦  ♦  ♦  A  plate  or  photograph  taken 
by  the  X-ray  process  must  be  assigned 
to  the  same  category.  If,  for  illus- 
tration, it  appears  from  the  testimony 
of  the  person  who  took  the  picture 
that  he  possesses  the  knowledge,  skill, 
and  experience  necessary  to  enable 
him  to  take  such  pictures  accurately, 
and  that  the  one  in  question  is  a  fair 
representation  of  the  situation  or  con- 
dition which  is  the  subject  of  inquiry, 
it  becomes  competent  to  show  that 
condition.  In  this  case,  the  witnesses 
who  took  the  plates  were  both  prac- 
ticing physicians.  Upon  being  ques- 
tioned, they  showed  that  they  under- 
stood, and  were  accustomed  to  the 
use  of,  the  process  in  their  practice 
and  possessed  the  required  skill  and 
knowledge  to  enable  them  to  use  it 
with  accurate  results."  Stokes  v. 
Long,  52  Mont.  470,  159  Pac.  28 
(1916). 

'  The  plaintiff,  while  climbing  down 
from  the  top  of  a  car,  placed  his  foot 
upon  a  grab  iton  on  the  side  of  the 
car,  which  broke  and  caused  him  to 
fall  to  the  ground,  fracturing  his  leg 
above  the  ankle.  From  a  judgment 
on  a  verdict  of  $7,000,  the  defendant 
appealed,  contending  that  the  admis- 
sion of  X-ray  photographs  in  evidence, 
without  proof  that  they  were  correct 
portrayals  of  the  injuries,  was  error. 


The  court  reversing  judgment,  upheld 
this  contention,  saying:  ''Such  mat- 
ters as  maps,  plats,  and  photographs 
should  always  be  accompanied  by 
proof  or  admission  that  they  are  cor- 
rect before  admitted  in  evidence.'' 
Kansas  City,  M.  &  O.  By.  Co.  ▼. 
Swift,  —  Tex.  Civ.  App.  — ,  204  S.  W. 
135   (1918). 

The  plaintiff  was  struck  and  injured 
by  the  automobile  of  the  defendant, 
while  crossing  a  street  to  take  a 
street  car.  Both  of  the  bones  in  his 
left  leg  were  broken  between  the  ankle 
and  the  knee,  and  his  head  was  badly 
bruised.  To  procure  a  union  of  the 
bones,  metal  plates  fastened  by  metal 
screws  to  the  bones  above  and  below 
the  break  were  used.  At  the  trial 
X-ray  pictures  were  exhibited  to  the 
jury.  The  defendant,  on  appeal  from 
a  judgment  for  $9,500,  contended  there 
was  insufficient  evidence  to  permit  the 
introduction  of  such,  pictures.  The 
court  reversed  judgment  and  remanded 
the  case,  but  held  that  imder  the  cir- 
cumstances there  was  no  error  in  the 
introduction  of  the  X-ray  pictures. 
''It  is  true,"  said  the  court,  **that 
some,  and  perhaps  all,  of  these  X-ray 
pictures  were  calculated  to  shock  a 
layman,  and  together  with  the  fact 
that  steel  was  used  in  getting  a  union 
of  the  bone,  as  before  mentioned, 
might  create  an  impression  of  a  much 
graver  injury  than  a  surgeon  would 
understand  existed  from  a  considera- 
tion of  the  same  facts,  and  it  is  quite 
likely  that  the  exhibition  of  these 
pictures  resulted  in  much  increasing 
the  size  of  the  verdict,  not  because  of 
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been  received  in  alighting  from  one  of  defendant's  street  cars  on 
which  she  had  been  riding  as  a  passenger.  Appeal  by  defendant 
from  a  judgment  for  plaintiflP.    AflSrmed. 

For  appellant — ^Hasner  &  Hasner,  Binf  ord  &  Parber,  and  Edwards, 
Longley,  Bansier  &  Smith. 


any  correct  information  they  fur- 
nished the  jury,  but  because  of  the 
shock  produced  on  their  sensibilities. 
Still,  we  are  not  inclined  to  hold  that 
there  was  error  in  permitting  that  tes- 
timony." Berg  V.  Michell,  196  111. 
App.  609   (1915). 

The  plaintiff  was  a  brakeman  on  a 
work  train  engaged  in  unloading  steel 
rails  along  the  right  of  way.  It  was 
plaintiff's  duty  as  brakeman  to  watch 
the  work  and  give  signals  to  the 
engineer  as  to  the  movements  of  the 
train.  He  stationed  himself  near  the 
end  of  the  third  car  from  the  engine 
in  a  clear  space  of  about  eight  feet 
between  the  ends  of  the  rails  and  the 
end  of  the  car,  and  gave  signals  from 
this  position.  One  end  of  a  certain 
rail  was  pushed  over  the  edge  of  the 
eitr  too  soon  with  the  result  that  it 
stuck  in  the  ground  and  through  the 
motion  of  the  train  caught  on  an  iron 
Rocket  on  the  side  of  the  car;  the 
north  end  was  raised  in  the  air,  and 
struck  the  plaintiff,  breaking  both 
bones  of  his  leg  between  the  knee  and 
the  ankle.  Several  operations  intended 
to  unite  the  bones  had  failed  to  ac- 
complish their  purpose  up  to  the  time 
of  trial.  The  trial  resulted  in  a  ver- 
dict of  $11,916  for  the  plaintiff,  which 
was  reduced  to  $8,000,  and  on  appeal 
from  the  denial  of  its  motion  for  a 
new  trial,  the  defendant  contended  it 
was  error  to  admit  in  evidence  X-ray 
photographs  showing  the  condition  of 
the  plaintiff's  bones,  and  to  permit 
the  jury  to  take  them  into  the  jury 
room.  The  court  afi^rmed  the  judg- 
ment,   saying:      ''These    photographs 


were  properly  received,  and  we  see 
no  merit  in  the  contention."  Brook- 
man  V.  Chicago  Great  Western  E.  Co., 
116  Minn.  409,  133  N.  W.  969  (1912). 
The  team  which  the  plaintiff  was 
driving  across  the  railroad  of  the  de- 
fendant, became  frightened  at  the  ap- 
proach of  a  train  which  gave  no 
warning  of  its  approach,  and  which 
the  plaintiff,  because  of  obstructions, 
was  unable  to  see  until  upon  the 
track.  The  team  whirled  and  started 
to  run.  The  plaintiff,  seeing  that  his 
wagon  was  about  to  turn  over,  jumped 
from  it.  Most  of  his  weight,  as  he 
struck  the  ground,  was  on  one  leg,  • 
and  his  hip  was  dislocated  and  frac- 
tured. At  the  trial  of  his  suit  for 
damages,  an  X-ray  photograph  was  ad- 
mitted in  evidence.  The  attending 
physician  testified  that  he  had  been 
practicing  medicine  for  15  years;  that 
he  had  had  no  experience  in  taking 
X-ray  photographs,  but  was  present 
^hen  this  photograph  was  taken;  that 
he  saw  the  plate  before  it  was  deliv- 
ered to  the  photographer  to  be  devel- 
oped; and  that  the  radiograph  exhib- 
ited to  the  jury  was  the  same  as  the 
impression  on  the  plate  which  he  saw 
just  after  it  was  taken.  It  appeared 
the  injury  was  permanent  and  that 
the  limb  in  question  would  always  be 
about  an  inch  and  a  half  shorter  than 
the  other.  From  a  verdict  of  $2,000 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  affirming  the 
judgment  entered  on  the  verdict,  said: 
*' X-ray  photographs  are  admissible  in 
evidence  when  proper  proof  of  their 
accuracy  and  correctness  is  produced. 


Digitized  by 


Google 


74         19  Negligence  and  Compensation  Cases  Annotated. 
For  appellee — ^Bradford  &  Johnson,  and  U.  S.  Alderman. 


[la. 


PRESTON,  J.  This  case  has  been  here  before.  Lang  v.  Light, 
Power  &  Ry.  Co.,  166  Iowa  548,  147  N.  W.  917.  The  opinion  there 
states  the  nature  of  the  case,  and  we  shall  not  repeat.  Twenty-three 
errors  are  assigned.  They  relate,  for  the  most  part,  to  rulings  of 
the   court  in   admitting   and   excluding   evidence,    and   the   alleged 


♦  ♦  ♦  [The  attendmg  physician],  al- 
though he  was  not  a  graduate  of  any 
medical  school,  was  a  practicing  physi- 
cian and  surgeon,  and  had  been  for 
fifteen  years.  His  testimony,  detailed 
above,  shows  that  he  was  present  when 
the  picture  was  taken,  and  was  fa- 
miliar with  the  anatomy  of  the  human 
body.  Therefore  we  think  there  was 
sufficient  proof  of  the  accuracy  and 
correctness  of  the  photograph,  and 
that  the  court  did  not  err  in  admit- 
ting it  in  evidence.  ♦  »  »  Here 
the  testimony  of  Dr.  G  showed  that 
the  X-ray  photograph  was  a  true  rep- 
resentation of  the  object  which  was 
the  subject  of  inquiry."  Prescott  & 
N.  W.  E.  Co.  V.  Franks,  111  Ark.  83, 
Ann.  Cas.  1916  A  773,  163  S.  W.  180 
(1914). 

3.    Ann  ftactores. 

The  plaintiff,  a  boy  9  years  old,  fell 
from  a  box  to  the  floor  of  his  father's 
store,  fracturing  the  humerus  about  2 
inches  above  the  elbow.  The  de- 
fendant, a  physician,  set  the  arm, 
binding  it  in  splints.  The  plaintiff 
suffered  greatly  and  a  few  days  later, 
when  the  splints  were  removed,  it 
appeared  there  was  a  defective  circu- 
lation. Blisters  formed  and  these  de- 
veloped into  running  sores.  Another 
physician  who  next  treated  the  arm 
said  it  would  come  out  all  right  by 
proper  massaging.  The  muscles,  how- 
ever, became  hard  and  rendered  the 
arm  practically  useless.  The  plaintiff 
was  then  taken  to  another  physician, 
who   took    X-ray    photographs    of   the 


arm,  and  later  performed  an  operation, 
taking  off  about  an  inch  of  the  pro- 
truding bone,  and  then  wiring  the 
two  ends  together.  At  the  trial  of  a 
suit  for  damages,  for  malpractice, 
X-ray  photographs  of  the  plaintiff's 
arm,  taken  before  and  after  the  op- 
eration, were  presented  in  evidence. 
The  physician,  however,  merely  stated 
that  he  took  the  photographs.  He 
did  not  state  that  they  correctly  rep- 
resented the  arm,  or  how  they  were 
taken,  or  that  he  had  ever  taken  an 
X-ray  photograph  before,  or  knew 
anything  about  how  they  ought  to  be 
taken.  No  assurance  was  given  as 
to  the  character  or  accuracy  of  his 
X-ray  machine,  or  its  condition  or 
working  order.  From  a  judgment  for 
$2,105  for  the  plaintiff,  the  defendant 
appealed,  contending  the  X-ray  pic- 
tures were  improperly  admitted.  The 
court  reversed  the  judgment  and  re- 
manded the  case, .  holding  that  since 
the  accuracy  of  the  X-ray  pictures  was 
not  established  they  were  not  com- 
petent evidence.  "Where  the  witness 
fails  to  make  an  X-ray  photograph 
admissible  by  testifying  to  its  accu- 
racy," said  the  court,  "it  is  not  ad- 
missible and  should  be  rejected.  This 
rule  is  recognized  by  all  the  authori- 
ties." Ligon  V.  Allen,  157  Ky.  101, 
51  L.  R.  A.  (N.  8.)  842,  162  8.  W. 
686    (1914). 

On  a  subsequent  appeal  of  the 
above  case,  it  appeared  that  prop» 
erly  accredited  X-ray  photographs 
were  introduced  in  evidence  show- 
ing the  condition  of  the  plain- 
tiff's     arm.       There      was      evidence 
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restriction  of  cross-examination  of  plaintiff's  witnesses  by  defendant. 
It  is  also  claimed  that  the  trial  judge  made  improper  remarks,  and 
that  counsel  for  appellee,  during  the  trial,  were  guilty  of  improper 
conduct  in  their  remarks  concerning  counsel  ior  defendant,  and  in 
improper  argument  to  the  jury  concerning  inefficiency  of  defendant's 
employee,  the  seventeen-year-old  conductor  in  charge  of  the  car ; 
improper  questions  asked  witnesses  and  the  like.     Complaint  is  also 


introdneed  for  the  plaintiff  that  the 
arm  was  in  the  same  condition  when 
photographed  as  when  treated  by  ap- 
peUant.  This  the  defendant  denied 
and  sought  to  show  that  there  had 
been  an  intervening  injury  to  the  arm, 
and  that  the  photograph  did  not 
properly  show  the  condition  of  the 
plaintiff's  arm  at  the  time  he  treated 
it.  From  a  judgment  for  plaintiff  for 
$2,605  the  defendant  appealed,  con- 
tending that  the  photographs  were  im- 
properly admitted.  The  court,  in  af- 
firming the  judgment,  said:  ** While 
it  may  be  admitted  that  this  evidence 
was  not  conclusive  since  there  was 
evidence  for  appellant  to  the  effect 
that  there  had  been  an  intervening 
injury  to  the  arm,  this  evidence  did 
not  affect  the  admissibility  of  the 
photographs  as  evidence.  They  were 
admitted  properly,  we  think,  as  show- 
ing the  true  condition  of  the  arm  at 
the  time  the  photographs  were  taken, 
and  there  being  some  evidence  that 
the  condition  then  was  the  same  as 
when  the  arm  was  treated  by  appel- 
lant, it  was  properly  left  to  the  jury 
to  decide  whether  or  not  the  arm  was 
at  that  time  in  the  same  condition  as 
when  treated  by  appellant.*'  The 
court  further  pointed  out  that  while 
there  must  be  positive  proof  that  the 
photographs  represented  the  exact  con- 
dition at  the  time  of  the  acts  com- 
plained of,  such  proof  need  not  be 
conclusive,  and  the  photographs  were 
properly  admitted  since  there  was 
some  positive  proof  to  that  effect. 
Ligon  V.  Allen,  168  Ky.  19,  181  S.  W. 
656   (1916). 


Plaintiff,  while  working  for  defend- 
ant in  its  coal  mine,  was  injured  by 
a  shot  of  dynamite  or  powder  flred 
for  the  purpose  of  loosening  the  coaL 
His  arm  was  broken  in  four  places, 
and  on  the  trial  of  the  suit  filed  to 
recover  for  these  injuries,  he  recov- 
ered a  verdict  and  judgment  for  $10,- 
000.  The  court,  in  reversing  the  judg- 
ment, held  that  the  X-ray  photo- 
graphs introduced  in  evidence  were 
improperly  admitted  because  not  prop- 
erly accredited,  and  that  such  an  error 
was  ground  for  reversal,  where  the 
verdict,  as  here,  was  not  in  accord 
with  the  weight  of  the  evidence.  In- 
dian Creek  Coal  Co.  v.  Walcott,  168 
Ky.  534,  182  S.  W.  631   (1916). 

In  a  suit  for  malpractice  for  al- 
leged negligence  in  the  treatment  of 
a  fracture  of  the  plaintiff's  arm, 
X-ray  pictures  made  two  years  after 
the  treatment,  were  admitted  in  evi- 
dence. The  person  who  took  the  pic- 
tures testified  that  she  was  not  a 
physician,  but  that,  as  superintendent 
of  the  dispensary  of  a  medical  school, 
her  work  included  the  taking  of  X-ray 
pictures;  that  she  had  had  one  year  of 
such  experience,  and  had  taken  500  or 
600  X-ray  pictures.  She  further  testi- 
fied that  the  picture  was  a  correct 
representation  of  the  negative.  It 
appeared  on  cross-examination,  how- 
ever, that  not  being  a  physician,  she 
had  no  means  of  knowing  whether  the 
picture  was  a  correct  representation 
of  the  bones  of  the  hand.  The  de- 
fendant on  appeal  from  a  judgment 
for  $2,250  contended  that  the  nega- 
tive and  picture   were   improperly   ad- 
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made  of  the  refusal  of  the  trial  court  to  give  an  instruction  requested 
by  appellant,  in  which  the  court  was  asked  to  withdraw  from  the 
consideration  of  the  jury  certain  alleged  injuries  to  plaintiflf,  which 
were  alleged  in  the  petition,  for  the  reason  that  it  is  contended  by 
appellant  there  was  no  evidence  in  the  case  to  show  that  such 
injuries  existed.  These  have  reference  to  injuries  to  the  spinal  cord, 
and   the   nerves  radiating   therefrom;   the    alleged   injuries   to   the 


mitted.  The  conrt  ai&rmed  the  judg- 
ment, holding  that  (1)  the  person 
taking  the  pictures  properly  qualified 
aH  an  expert;  (2)  that  there  was  a 
prima  facie  showing  that  the  pictures 
were  a  correct  representation;  and  (3) 
that  X-ray  ^pictures  were  not  objec- 
tionable on  the  ground  that  there  was 
nothing  to  prove  that  the  condition 
shown  by  the  photograph  resulted 
from  the  treatment  in  question,  since 
testimony  of  the  plaintiff  was  to  the 
effect  that  no  accident  had  altered 
the  condition  of  the  arm  from  the 
time  of  treatment  to  the  time  of  tak- 
ing the  picture.  Krauss  v.  Ballinger, 
171  111.  App.  534   (1912). 

See  also,  Davis  v.  Dunn,  I,  B,  3, 
post, 

4.    Blum  cruidied. 

The  plaintiff  was  employed  by  the 
defendant  to  make  certain  repairs  to 
one  of  its  turntables,  with  the  under- 
standing that  during  such  time  the 
same  was  not  to  be  moved.  It  was 
necessary  for  the  plaintiff  to  occupy 
a  stooping  position  in  doing  the  work, 
and  while  he  was  thus  situated,  and 
using  a  topi,  the  turntable  was  moved 
in  such  a  manner  that  it  drove  the 
bar  through  the  plaintiff's  abdominal 
cavity.  At  the  trial  of  his  action  to 
recover  damages,  an  X-ray  picture  was 
introduced  in  evidence  showing  the 
condition  of  the  ilium  bone,  through 
which  the  bar  passed  in  making  its 
exit,  after  the  bone  had  knitted, 
and  the  condition  in  which  it 
would  remain.     To   develop  more  per- 


fectly the  picture,  it  was  placed  in 
an  illuminator  without  objection  by 
the  court.  From  a  verdict  for  $12,500, 
the  defendant  appealed,  contending, 
among  other  things,  that  the  intro- 
duction of  the  X-ray  pictures  in  the 
manner  described  was  error.  The 
court  affirmed  the  judgment,  saying: 
"The  purpose  of  all  testimony  is  to 
place  before  the  court  and  the  jury 
the  facts.  They  are  entitled  to  know 
and  consider  any  fact  which  will 
throw  light  upon  the  matter  being 
investigated.  The  condition  in  which 
any  part  of  the  body  of  plaintiff  was 
made  by  the  injury,  they  were  en- 
titled to  know.  ♦  ♦  ♦  Things  which 
are  external  and  can  be  seen  with  the 
naked  eye,  such  as  scars,  etc.,  are  al- 
ways admissible,  and  if  science  has 
come  to  the  rescue  of  the  deficiencies 
of  the  naked  eye  and  enabled  it  to 
discern  with  substantial  accuracy,  that 
which  before  was  a  matter  largely  of 
conjecture  even  with  the  expert,  we 
can  discover  no  reason  why  the  jury 
should  be  deprived  of  the  assistance 
which  the  invention  affords."  Chesa- 
peake &  O.  R.  Co.  V.  Kornhoff,  167 
Ky.  353,  180  S.  W.  523   (1915). 

6.     Bpine  injured. 

The  plaintiff,  while  a  passenger  upon 
a  car  of  the  defendant,  received  seri- 
ous injuries  by  reason  of  the  ear  be- 
coming derailed  and  leaving  the  track. 
At  the  trial,  an  X-ray  skiagraph  or 
radiograph,  marked  P.  H.,  was  admit- 
ted in  evidence.  From  a  judgment  for 
$9,750    the    defendant    appealed.      The 
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ligaments  of  the  neck,  muscles  of  the  left  side,  ribs,  or  the  articula- 
tion and  connection  with  the  spinal  column,  and  the  like.  It  would 
not  be  practicable  to  discuss  all  the  assignments  in  detail.  Counsel 
for  appellant  say  in  argument  that  the  questions  asked  and  the 
objections  are  so  numerous  that  it  is  practically  impossible  to  set 
them  out  at  length  and  in  each  particular. 
1.     We  shall  attempt  to  cover  those  which  seem  to  be  of  minor 


court  reversed  the  judgment  and  re- 
manded the  ease,  holding  it  was  error 
to  admit  the  X-ray  picture  in  evi- 
dence, since  it  was  not  sufficiently 
identified  as  a  skiagraph  of  the  spine 
of  the  plaintiff.  Lake  Shore  Elec.  By. 
V.  Hobart,  32  Ohio  Cir.  Ct.  164  (1909). 

6.     Head  injured. 

An  agent  of  the  defendant  sewing 
machine  company  while  repairing  the 
machine  of  the  plaintiff's  mother 
opened  the  cover  of  the  machine 
while  the  plaintiff  was  stooping  close 
by,  with  the  result  that  on  arising  she 
struck  her  head  between  the  eyes  and 
bridge  of  the  nose.  The  next  day  her 
face  was  black  across  the  eyes  and 
nose,  and  her  eyes  were  bloodshot. 
Thereafter,  there  was  a  depression  in 
the  right  frontal  sinus  and  a  small 
opening  running  from  the  right  frontal 
sinus  forward  through  the  bones.  At 
the  trial  of  a  suit  for  damages,  a 
*  radiograph  of  the  plaintiff's  head  was 
admitted  in  evidence.  The  doctor 
taking  it  was  shown  to  have  had  con- 
siderable experience  in  X-ray  work. 
He  testified  that  he  took  four  nega- 
tives of  the  plaintiff's  head  and  that 
they  were  correct  representations  of 
the  condition  of  the  bones  in  the  front 
of  the  plaintiff's  face.  The  defendant 
excepted  from  a  verdict  for  the  plain- 
tiff, alleging  that  the  evidence  of  the 
negatives  was  wrongly  admitted.  The 
court  overruled  the  exceptions,  hold- 
ing that  the  evidence  was  properly 
admitted.  Doyle  v.  Singer  Sew.  Mach. 
Co.,  220  Mass.  827,  107  N.  E.  949 
(1915). 


The  plaintiff  was  struck  on  the  head 
by  a  quantity  of  fire  plate  and  his 
nervous  system  permanently  injured. 
On  trial  of  a  suit  to  recover  dam- 
ages, X-ray  plates,  tending  to  prove 
the  existence  of  certain  physical  de- 
fects in  and  about  the  bony  structure 
of  the  plaintiff's  head,  were  admitted 
in  evidence.  The  regular  physician  of 
the  plaintiff  testified  that  from  an  ex- 
amination of  the  plaintiff,  based  upon 
symptoms  related  to  him,  he  was  un- 
able to  find  the  cause  of  the  plaintiff's 
trouble  and  sent  him  to  another  physi- 
cian that  the  X-ray  plate  might  be 
made.  This  doctor  did  not  testify, 
nor  did  any  one  who  was  present  at 
the  time  the  plates  were  made.  The 
regular  physician  of  the  plaintiff,  it 
appeared,  was  not  present  when  such 
picture  was  taken  and  so  could  not 
vouch  for  its  authenticity.  The  de- 
fendant appealed  from  a  judgment  for 
the  plaintiff,  contending  that  the 
plates  were  not  properly  identified  as 
true  representations  of  the  object  they 
purported  to  represent  and  as  such 
were  improperly  admitted  in  evidence. 
The  court  upheld  this  contention  and 
remanded  the  case  for  a  new  trial, 
saying:  ''The  admission  of  X-ray 
plates  in  evidence  rests  fundamentally 
on  the  theory  that  they  are  the  pic- 
torial communication  of  a  qualified 
witness  who  uses  this  method  of  con- 
veying to  the  jury  a  reproduction  of 
the  object  of  which  he  is  testifying, 
this  being  true,  the  X-ray  plates  must 
be  made  a  part  of  some  qualified  wit- 
ness's  testimony  and  the  witness 
should  qualify  himself  by  showing  that 
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importance  as  briefly  as  may  be,  and  in  a  general  way,  and  notice 
more  particularly  those  which  seem  to  be  more  important.  As  said, 
this  was  the  second  trial  of  the  case,  and  after  reversal  in  this  court, 
and  the  record  shows,  and  it  is  so  stated  in  argument,  that  this  last 
trial  was  hotly  contested  by  the  several  attorneys  of  ability  and 
determination.  There  was  naturally  more  or  less  sparring  between 
counsel  on  both  sides,  and  it  may  be  that  the  trial  court,  under  such 


the  process  is  known  to  himself  to 
give  correct  representations,  and  that 
it  is  a  true  representation  of  such  ob- 
ject. •  *  *  The  plates  were  not 
admissible  in  evidence,  nor  could  they 
be,  until  they  were  properly  identified 
or  shown  to  have  been  made  by  trust- 
worthy instruments  properly  used  by 
a  person  skilled  in  making,  reading, 
and  interpreting  such  plates  and  fur- 
ther shown  to  be  correct  representa- 
tions of  the  bony  structure  of  the 
plaintiff's  head.''  Bartlesville  Zinc 
Co.  V.  Fisher,  —  Okla.  —,  159  Pac. 
476   (1916). 

7.    Hand  crushed. 

The  plaintiff  while  pushing  a  ped- 
dler's cart  along  the  street  turned  to 
go  around  a  wagon  at  the  curb,  and 
as  he  was  doing  so  the  defendant's 
wagon  came  behind  him,  struck  the 
cart,  causing  it  to  swerve  so  that  his 
right  hand  was  brought  in  contact 
with  and  crushed  by  the  wagon.  The 
plaintiff's  medical  witness  testified 
that  he  examined  the  plaintiff  one 
year  and  eight  months  after  the  acci- 
dent; that  he.  consulted  the  hospital 
records  and  brought  with  him  an  X-ray 
blueprint  which  was  produced  in  court. 
Plaintiff's  counsel  then  asked  whether 
the  blueprint  correctly  showed  the 
position  of  the  fingers  in  the  palm  of 
the  plaintiff's  hand  at  the  time  of  the 
trial,  but  instead  of  answering  the 
question  the  witness  replied:  **That 
X-ray  photograph  explains  the  reason 
of  the  deformities  I  found."  The 
court   refused   to   strike   out   the   an- 


swer. The  photograph  was  then  of- 
fered and  admitted  in  evidence  ^Ho 
show  the  jury  in  what  part  of  the 
hand  the  injury  occurred,"  as  stated 
by  the  court.  The  defendant  appealed 
from  a  verdict  and  judgment  of  $1,500 
for  the  plaintiff.  The  court  reversed 
judgment  and  granted  a  new  trial, 
saying:  "Further  than  the  testimony 
of  the  doctor  that  he  consulted  the 
records  of  *  *  *  [the  hospital]  in 
regard  to  the  case,  there  is  no  evi- 
dence either  that  an  X-ray  picture  was 
taken  of  the  plaintiff's  hand  or  that 
the  blueprint  produced  was  a  picture 
of  the  hand;  and  while  perhaps  it 
would  have  been  proper  for  the  wit- 
ness to  testify  that  the  picture  repre- 
sented the  position  and  condition  of 
the  bones  at  the  time  he  made  his 
examination,  if  as  an  expert  and  with- 
out the  aid  of  the  photograph  he 
could  so  testify,  the  witness  did  not 
state  that  it  was  such  representation, 
but  that  it  'explains  the  reason  of  the 
deformities  I  found.'  "  Kossoff  v. 
Kupfgerberg,  91  N.  Y.  Misc.  1,  154 
N.  Y.  Supp.  149   (1916). 

B.     Bepresanting  normal  conditions. 

1.    Poot. 

Plaintiff  sued  the  defendant  railway 
company  for  damages  on  account  of 
personal  injuries  sustained  in  a  fall 
from  a  bridge  upon  which  he  was 
working  as  an  employee  of  the  defend- 
ant. Trial  before  a  jury  resulted  in 
a  verdict  and  judgment  for  $10,000  in 
favor  of  the  plaintiff,  from  which  the 
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circumstances,  was  not,  at  all  times,  as  suave  as  he  would  have  becD 
under  other  circumstances.  After  an  examination  of  the  record,  it 
is  our  conclusion  that,  as  to  these  claims,  the  defendant  had  a  fair 
trial,  and  has  no  just  cause  of  complaint. 

2.  As  to  the  appellant's  offered  instruction  before  referred  to, 
the  argument  is  very  brief.  By  the  court's  instruction  No.  3,  the 
trial  court  did  say  to  the  jury,  as  to  some  of  the  alleged  injuries. 


defendant  appealed.  One  of  its  as- 
signments of  error  was  the  introduc- 
tion in  evidence,  in  connection  with 
the  testimony  of  a  certain  physician, 
of  X-ray  pictures  of  the  bones  of 
the  normal  foot  found  in  a  standard 
medical  work.  The  objection  was  that 
the  photogn^aphs  were  immaterial  and 
irrelevant,  not  sufficiently  identified, 
and  their  introduction  not  sufficiently 
predicated,  it  not  having  been  shown 
what  the  condition  of  the  plaintiff's 
arch  was,  whether  normal  or  other- 
wise, prior  to  the  injury.  On  cross- 
examination  the  doctor  stated  that  the 
photographs  were,  to  his  knowledge, 
correct  pictures  of  normal  arches  of 
the  feet.  He  further  testified  that 
the  book  containing  the  plates  was  a 
standard  work,  accepted  by  the  med- 
ical profession  generally.  It  further 
appeared  that  the  condition  of  the 
plaintiff's  feet  both  before  and  after 
the  injury  was  shown  by  the  evidence. 
The  court  affirmed  the  judgment,  hold- 
ing that  upon  this  state  of  the  rec- 
ord the  plates  were  certainly  not  im- 
material or  irrelevant.  As  the  court 
said:  "Their  correctness  was  estab- 
liRhed  by  the  evidence  of  *  *  * 
[the  doctor],  and,  while  the  predicate 
was  not  laid  prior  to  their  introduc- 
tion, this  objection  was  removed  by 
proper  subsequent  proof."  Chicago, 
R.  I.  &  G.  Ry.  Co.  V.  Smith,  —  Tex. 
Civ.  App.  — ,  197  8.  W.  614   (1917). 

While  the  plaintiff,  a  coal  miner, 
was  walking  through  the  mine  to  his 
place  of  work,  loose  rock  and  slate  in 
the  roof  of  the  entry  fell  upon  and 
injured  him.    At  the  trial  of  the  suit 


for  damages.  X-ray  photographs  were 
introduced  in  evidence  which  the  de- 
fendant, on  appeal  from  a  judgment 
for  $2,500,  contended  was  error.  The 
court  reversed  the  judgment  and  re- 
manded the  case,  but  said  on  this 
particular  question:  **The  court  did 
not  err  in  admitting  in  evidence  the 
X-ray  photographs  of  the  bones  of 
appellee's  foot  after  his  injury  and  of 
the  foot  of  a  person  showing  the 
normal  position  of  similar  bones.  The 
proper  foundation  was  laid  for  the 
admission  of  such  evidence  within  the 
rule  announced  in  Chicago  City  Ry. 
Co.  V.  Smith,  226  lU.  178  [80  N.  E. 
716  (1907),  aff'g  124  HI.  App.  627 
(1906)].'*  Haywood  v.  Dering  Coal 
Co.,  145  ni.  App.  506   (1908). 

The  plaintiff,  while  working  for  the 
defendant  in  putting  a  wooden  roof 
on  a  circular  tank  22  feet  high,  was 
compelled,  in  the  course  of  the  work, 
to  lay  a  board  across  two  rafters  ex- 
tending over  the  top  of  the  tank  and 
tc  stand  on  the  board,  thus  supported. 
While  he  was  so  standing,  one  of  the 
rafters  supporting  the  board  broke, 
with  the  result  that  the  plaintiff  fell 
to  the  ground  and  was  severely  in- 
jured. At  the  trial  of  a  suit  for  dam- 
ages, an  X-ray  picture  of  a  normal 
foot  was  admitted  in  evidence  to  en- 
able the  jury  to  compare  the  same 
with  the  condition  of  the  plaintiff's 
foot  after  the  injury.  The  defendant 
appealed  from  a  judgment  for  the 
plaintiff  assigning  as  error,  among 
other  things,  the  admission  of  this 
evidence.  The  court  affirmed  the  judg- 
mentf   saying:     ''The    fact   that    the 
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there  was  no  evidence,  and  such  were  withdrawn  from  the  considera- 
tion of  the  jury.  As  to  others,  there  was  evidence.  Furthermore,  by 
instructions  No.  10  and  No.  11,  the  court  left  it  to  the  jury  to  say 
from  the  evidence  what  injuries  plaintiff  proximately  suffered  by 
reason  of  the  negligence  of  the  defendant,  as  the  natural  result 
thereof,  and  the  extent  of  her  injuries,  and  the  damages  resulting 
therefrom.     We  think  there  was  no  error  at  this  point. 


X-ray  was  taken  in  the  absence  of  the 
defendant,  or  without  his  knowledge, 
does  not  of  necessity  affect  the  pro- 
priety of  this  evidence.  It  is  not 
claimed  that  the  picture  of  the  normal 
foot  was  inaccurate."  Bruce  v.  West- 
em  Pipe  &  Steel  Co.,  177  Cal.  25,  169 
Pac.  660  (1918). 

2.    Bibs. 

The  plaintiff,  whUe  driving  a  horse 
and  wagon  loaded  with  various  tools 
and  building  material,  was  compelled 
to  drive  out  of  his  regular  course  to 
pass  certain  lumber  and  building  ma- 
terial piled  at  one  side  of  the  street. 
After  passing,  he  looked  back  to  see 
if  anything  had  jostled  off  while  driv- 
ing past  the  material.  As  he  did  so, 
his  horse  stepped  into  a  ^hole  in  the 
street,  causing  the  front  of  the  wagon 
to  drop  into  it,  thereby  throwing  the 
plaintiff  out  and  injuring  him.  To 
show  the  nature  of  the  plaintiff's  in- 
jury an  X-ray  photograph  was  ad- 
mitted in  evidence  at  the  trial  of 
his  suit  to  recover  damages  therefor, 
which  purported  to  show  a  fractured 
rib  and  an  injury  to  the  shoulder. 
To  elucidate  the  criticism  of  this  pic- 
ture, a  witness  for  the  defendant  of- 
fered an  X-ray  photograph  of  a  5- 
year-old  child's  breast  to  show  the 
location  of  the  ribs.  From  a  judg- 
ment for  defendant,  the  plaintiff  ap- 
pealed, contending  the  introduction  of 
this  second  photograph  was  error.  The 
court  affirmed  the  judgment,  saying: 
"Its  significance  was  for  the  jury, 
who    were    advised    that    it    was    the 


picture  of  a  child,  and  not  of  a  man 
of  plaintiff's  age,  and,  like  an  ordi- 
nary map,  diagram,  or  model,  it  might 
be  properly  used  by  way  of  illustra- 
tion." Boddington  v.  Kansas  City, 
95  Kan.  189,  148  Pac.  252  (1915). 

3.    Wrists. 

The  plaintiff  slipped  on  the  ice,  fell, 
and  sustained  a  Colle's  fracture  of  the 
right  arm  at  the  wrist.  The  defend- 
ant treated  the  injury  as.  a  sprain  for 
some  time  before  the  fracture  was 
finally  reduced  by  other  physicians. 
A  radiogn^'&ph  of  the  arm  was  taken, 
but  the  physician  who  took  it  was 
abroad  at  the  time  of  the  trial  and 
could  not  be  produced  to  verify  the 
radiograph.  The  plaintiff's  regular 
physician,  however,  testified  that  he 
saw  the  plaintiff  go  into  the  X-ray 
room  and  that  on  the  same  day  he 
received  the  radiograph  in  question 
from  the  physician  alleged  to  have 
taken  it.  The  plaintiff  further  sought 
to  show  that  this  radiograph,  which 
clearly  showed  a  fracture,  was  a  radi- 
ograph of  her  arm,  by  offering  in  evi- 
dence other  X-ray  pictures  taken  later 
and  proved  to  be  of  the  plaintiff's 
arm,  which  had  certain  indentations 
not  found  in  the  normal  hand,  and  by 
asking  physicians  if  they  could  not 
verify  the  picture  showing  the  frae- 
ture  by  the  presence  upon  it  of  the 
same  indentations.  This  offer  was  ex- 
cluded by  the  court.  The  plaintiff  was 
also  refused  the  right  to  question  the 
defendant  as  to  conditions  shown  by 
the   radiograph   showing   the    fracture. 
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3.  As  to  the  alleged  restriction  of  cross-examination,  we  think 
there  wai^  no  error.  With  one  or  two  exceptions,  which  will  be 
noted  later,  the  objections  interposed  by  appellee,  that  the  questions 
asked  were  not  cross-examination,  were  properly  sustained  or  the 
ruling  was  within  the  discretion  of  the  court.  The  cross-examiination 
was  quite  extended. 

4.  Both  plaintiff  and  defendant  introduced  witnesses  who  had 


sinee  no  evidence  was  introdnced  to 
show  whose  hand  it  was.  The  plain- 
tiff was  also  refused  the  privilege  of 
introducing  radiograph  plates  of  the 
wrists  of  other  people  presumed  to  be 
normal,  in  order  that  it  might  be 
more  clearly  demonstrated  that  one  of 
the  radiographs  of  the  plaintiff's 
wrists  showed  an  injury.  From  a 
judgment  for  the  defendant,  the  plain- 
tiff excepted,  contending  that  these 
rulings  were  erroneous.  The  court 
reversed  the  judgment  and  remanded 
the  case,  holding  (1),  that  common 
photographs  may  be  verified  by  the 
testimony  of  the  person  taking  them 
or  by  the  testimony  of  others  who 
can  state  that  the  object  sought  to  be 
shown  is  fairly  represented  thereby; 
(2),  that  the  plaintiff  was  properly 
denied  the  right  to  examine  witnesses 
respecting  the  contents  of  the  radio- 
graph until  it  was  properly  identified 
by  some  evidence  other  than  the  radi- 
ograph itself;  (3),  that  the  evidence 
identifying  the  radiograph  showing 
the  fracture  by  reference  to  other 
radiographs  of  the  plaintiff's  hand 
was  admissible;  and  (4),  that  the 
radiographs  of  wrists  other  than  those 
of  the  plaintiff  were  properly  excluded 
as  raising  collateral  issues.  Davis  v. 
Dunn,  90  Vt.  253,  Ann.  Oias.  1918  D 
994,  98  Atl.  81    (1916). 

0.    Pulsa  tracings. 

A  case  presenting  a  question  closely 
allied  to  that  considered  in  this  anno- 
tation, arose  out  of  the  following  sit- 
uation: The  plaintiff,  a  brakeman  on 
the  defendant's  railroad,  leaped  from 
19  N.  C.  C.  A.— 6 


a  coal  car  while  it  was  in  motion  and 
about  to  collide  with  another  train,  to 
avoid  the  greater  hazard.  A  suit  for 
damages  for  the  injuries  he  thus  sus- 
tained, resulted  in  a  verdict  and  judg- 
ment for  $7,000,  from  which  the  de- 
fendant appealed,  contending  that  the 
admission  in  evidence  of  certain  trac- 
ings and  photog^caphs  was  error.  To 
show  the  existence  of  a  weak  heart, 
occasioned  by  the  leap,  a  tracing  of 
the  plaintiff's  pulse  was  admitted.  In 
making  this  tracing,  an  instrument  like 
a  clock  was  placed  upon  the  wrist  of 
the  patient  to  which  was  attached  a 
needle  and  slip  of  paper.  As  the  in- 
strument moved  the  paper  over  the 
needle,  the  needle  was  elevated  and 
lowered  by  the  pulse  beat  and  the 
pulse  wave  produced.  The  stronger 
the  pulse,  the  higher  the  waves  in 
what  would  be  a  straight  line  across 
the  paper  but  for  the  pulsation.  The 
tracing  was  made  in  the  usual  scien- 
tific manner,  was  correct,  and  exhib- 
ited a  very  weak  heart.  A  micro- 
scopic photograph  of  the  plaintiff's 
urine  was  also  admitted,  showing  tube 
casts  or  crystals  in  the  urine,  indicat- 
ing an  inflamed  condition  of  the 
kidneys,  also  claimed  to  have  resulted 
from  the  leap.  A  tracing  was  also 
introduced  showing  how  the  eyesight 
was  seriously  affected  by  reason  of 
the  condition  of  the  kidneys.  The 
tracing  was  made  by  the  perimeter, 
and  showed  an  irregular  line  traced 
over  a  circular  piece  of  , pasteboard 
representing  the  surface  of  the  eye, 
showing  that  portion  of  the  sight  af- 
fected and  that  which  was  not.     All 
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taken  X-ray  pnotographs  of  portions  of  plaintiff's  person,  and  the 
photographs  were  received  in  evidence.  PlaintifiP's  witnesses  testi- 
fied, without  objection,  as  to  plaintiff's  condition  as  revealed  by  the 
photographs,  or  in  connection  therewith.  Complaint  is  made  by 
appellant  that  the  court  erred  in  refusing  to  allow  doctors  called 
by  defendant  to  testify  as  to  what  appeared  in  the  skiagraphs.    An 


of  the  tracings  were  shown  to  be  in, 
general  use  by  scientific  men  and  to 
have  been  correctly  made  by  the  wit- 
ness introducing  them.  The  court  af- 
firmed the  judgment,  quoting  the  rule 
from  Bruce  v.  Beall,  99  Tenn,  803,  41 
8.  W.  445  (1897),  stating:  ''It  is  not 
to  be  understood,  however,  that  every 
photograph  offered  as  taken  by  the 
cathode  or  X-ray  process  would  be 
admissible.  Its  competence,  to  be  first 
determined  by  the  trial  judge,  depends 
upon  the  science,  skill,  experience,  and 
intelligence  of  the  party  taking  the 
picture  and  testifying  with  regard  to 
it,  and,  lacking  these  important  quali- 
fications, it  should  not  be  admitted; 
and  even  then  it  is  not  conclusive 
upon  the  triers  of  fact,  but  is  to  be 
weighed  like  other  competent  evi- 
dence." The  court,  after  citing  this 
rule,  said:  ''We  are  unable  to  add 
anything  to  the  excerpt  quoted,  other 
than  to  say  that  in  the  instant  case 
the  preliminary  proof  of  accuracy  and 
knowledge  on  the  part  of  the  witness 
ytrsa  shown  in  such  manner  as  to  bring 
both  the  photograph  and  the  two  trac- 
ings clearly  within  the  rule  stated." 
Missouri,  K.  &  T.  By.  Co.  of  Texas 
V.  Heacker,  —  Tex  Oiv.  App.  — ,  168 
8.  W.  26  (1914). 

n.    In  connection  with  expert 
testimony. 

A.    Purporting  to  show  injury. 

1.    In  general. 

While    the    plaintiff    was    alighting 
from    a    train,    an    agent    of    the    de- 


fendant held  out  his  hand  to  assist 
her,  but  as  she  reached  out  to  take 
hold  of  it,  he  withdrew  it,  and  she 
fell,  sustaining  certain  injuries.  On 
request  of  the  plaintiff,  the  judge  al- 
lowed the  jury  to  be  taken  to  the 
office  of  a  certain  physician,  who  was 
an  expert  witness  for  the  plaintiff, 
that  he  might  explain  and  illustrate 
his  testimony  by  exhibiting  X-ray 
plates.  The  defendant  appealed  from 
a  judgment  for  the  plaintiff,  contend- 
ing, among  other  things,  that  it  was 
error  to  allow  the  jury  to  be  taken 
to  such  physician's  office  for  the  pur- 
pose in  question;  that  the  jury  were 
there  surrounded  by  conditions  in 
which  the  influences  were  wholly  to 
the  advantage  of  the  plaintiff.  The 
court  afi^rmed  the  judgment,  holding 
that  the  judge  did  not  under  the  cir- 
cumstances erroneously  exercise  the 
discretion  vested  in  him  as  to  the 
granting  of  the  plaintiff's  request  to 
take  the  jury  to  the  physician's  office. 
Clayton  v.  Southern  By.  Co.,  —  8.  C. 
— ,  96  8.  E.  479  (1918). 

The  plaintiff,  a  boy  under  14,  was 
employed  as  a  trapper  in  the  defend- 
ant's coal  mine.  He  was  struck  by  a 
certain  door  in  the  mine  and  as  a 
result  sustained  certain  internal  in- 
juries in  the  pelvic  region,  for  which 
he  sought  damages.  An  X-ray  radio- 
graph was  admitted  in  evidence  and 
the  physician  who  took  it  was  allowed 
to  testify  as  to  what  the  radiograph 
showed,  and  give  his  opinion  as  to  the 
extent  of  the  plaintiff's  injuries.  It 
appeared  that  the  witness  in  question 
was  not  only  a  skilled  physician,  but 
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illxLstratiye  question  asked  by  defendant  of  its  witnesses  is  a  question 
asked  Dr.  Cheshire: 

"Q.    State  whether  or  not,  Doctor,  Exhibit  B  does,  or  does  not,  show  a 
curvature  of  the  spine,  as  appears  in  the  negative  f" 

Upon  proper  objection,  the  court  sustained  the  objection  to  this 
question,  whereupon  counsel  for  defendant  claimed  that,  in  view  of 


was  also  an  expert  in  the  use  of 
X-ray  machines  and  in  making  and 
interpreting  X-ray  pictures;  that  he 
had  one  of  the  best  machines  made; 
and  that  when  he  took  this  radiograph 
the  machine  was  working  satisfac- 
torily. The  witness  testified  positively 
that  the  picture  represented  correctly 
that  portion  of  the  plaintiff's  body 
claimed  to  have  been  injured.  The 
plaintiff  brought  error  from  a  judg- 
ment for  defendant,  contending,  inter 
aliOf  that  it  was  error  to  admit  the 
X-ray  picture,  and  that  the  testimony 
of  the  physician,  being  based  entirely 
on  what  he  could  read  from  the  radio- 
graphs, was  also  inadmissible.  The 
court  affirmed  the  judgment,  holding 
that  such  pictures,  when  made  with 
trustworthy  instruments  and  properly 
taken,  as  in  this  case,  were  properly 
admitted  in  evidence  in  connection 
with  the  evidence  of  expert  witnesses 
skilled  in  making,  reading,  and  inter- 
preting them.  Orifftth  v.  American 
Coal  Co.,  75  W.  Va.  686,  L.  B.  A- 
1915  F  808,  84  8.  E.  621  (1915). 

The  plaintiff,  while  a  passenger-  on 
one  of  the  defendant's  street  cars, 
was  injured  by  the  sudden  starting  of 
the  ear  while  attempting  to  alight 
from  the  same.  On  appeal  from  a 
judgment  for  $2,000,  it  was  urged  by 
the  defendant,  that  the  court  improp- 
erly permitted  certain  witnesses  called 
as  reports,  to  state  their  opinions, 
based  upon  their  knowledge  and  ob- 
servation, as  to  the  character  of  the 
injury  disclosed  by  an  X-ray  picture 
of  the  plaintiff's  hip,  which  was  ap- 
parently in  evidence.     The  court  held, 


in  affirming  the  judgment,  that  the 
objection  was  untenable  within  the 
principle  stated  in  Judejko  v.  CSiicago 
City  By.  Co.,  166  IlL  App.  140  (1911), 
Dooley  v.  Chicago  City  By.  Co.,  166 
ni.  App.  812   (1911). 

2.    Btona  In  kidneys. 

Gas  in  the  mine  in  which  the  plain- 
tiff worked  became  ignited  by  a  lamp 
on  another  miner's  head  and  as  a 
result  an  explosion  occurred  in  which 
the  plaintiff  was  seriously  injured. 
On  trial  of  his  suit  for  damages  the 
plaintiff  sought  to  show  blood  and  pus 
present  in  the  urine  as  a  result  of  the 
accident.  Expert  witnesses  testified 
that  this  might  be  due  to  a  stone  in 
the  kidney,  and  that  as  this  condition 
Tias  present  so  soon  after  the  accident, 
it  could  not  have  been  due  to  the 
accident.  A  physician  took  X-ray 
plates  of  plaintiff's  body  from  the 
chest  down  to  and  including  the  pel- 
vis. He  qualified  as  an  expert  in  the 
use  and  operation  of  X-ray  machines 
and  testified  that  the  pictures  of  the 
plaintiff's  body  so  taken  showed  the 
presence  of  no  stones  in  the  kidneys. 
It  appeared,  however,  that  without 
the  assistance  of  the  illuminating  box, 
no  one  could  determine  what  condi- 
tions  were  shown  by  the  radiographs. 
The  witness  testified  also  that  so  one 
but  an  expert  could  take  the  plate 
and  tell  what  it  represented.  The 
plates  were  then  admitted  in  evidence, 
over  objection  by  the  defendant. 
From  a  judgment  of  the  appellate 
court  af&rming  a  judgment  of  the  cir- 
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the  fact  that  plaintiff's  witnesses  gave  similar  testimony,  he  was 
entitled  to  it,  but  the  court  stated,  had  there  been  an  objection  at 
that  time,  the  court  would  have  ruled,  and  counsel  for  defendant 
stated  that  he  thought  plaintiff  was  entitled  to  such  evidence,  but 
the  court  stated  he  did  not  agree  with  counsel.  Defendant's  three 
doctors  on  this  subject.  Dr.  Cheshire,  Dr.  McGready,  and  Dr.  John- 
son, testified  at  great  length  in  regard  to  the  X-ray  photographs. 


cult  court  for  $10,000,  the  defendant 
brought  the  ease  by  certiorari  to  the 
supreme  court,  contending  it  was  error 
to  admit  in  evidence  either  the  plates 
or  the  testimony  of  the  doctor  that 
there*  was  no  stone  present  in  the 
plaintiff's  kidney.  The  court  afi&rmed 
the  judgment,  saying:  ''Having  qual- 
ified as  an  expert  it  was  proper  for 
him  to  state  what  he  found  as  a  re- 
sult of  his  examination  and  to  state 
whether  or  not  there  was  a  stone 
present  in  the  kidney  of  *  *  * 
[plaintiff].  Under  the  state  of  the 
record  the  two  X-ray  photographic 
plates  ought  not  to  have  been  admit- 
ted in  evidence,  as  from  the  evidence 
of  this  witness  they  would  be  unin- 
telligible to  the  jury.  This  error, 
however,  was  harmless,  as  the  witness 
testified  that  the  plates  disclosed  noth- 
ing whatever  except  when  examined 
by  the  use  of  the  iUuminating  box. 
We  do  not  regard  this  error  of  such 
a  prejudicial  character  as  to  warrant 
a  reversal  of  the  case."  Golesar  v. 
Star  Goal  Co.,  255  Bl.  532,  99  N.  E. 
709  (1912),  aff'g  160  HI.  App.  251 
(1911). 

8.    Fractures* 

The  plaintiff,  while  a  passenger,  was 
injured  in  a  collision  between  two  of 
defendant's  trains,  sustaining  a  frac- 
ture of  both  bones  of  his  left  limb 
between  the  knee  and  ankle.  The 
bones  were  imperfectly  set  by  the 
surgeons  of  the  defendant  and  finally 
an  X-ray  picture  was  taken,  disclosing 
that  there  was  an  overriding  of  the 


fibula  to  the  extent  of  three-fourths  of 
an  inch.  Two  operations  were  neees- 
sary  to  get  the  bones  in  perfect  appo- 
sition, and  even  at  the  time  of  the 
trial  the  plaintiff  had  not  fuUy  re- 
covered. The  defendant  contended 
that  one  of  such  operations  was  un- 
necessary and  that  when  performed  the 
bones  were  knitting  in  as  good  a  con- 
dition as  could  be  expected.  The  sur- 
geon, testifying  as  to  the  necessity 
of  the  operation,  was  allowed  to  show 
the  X-ray  pictures  which  he  had  taken 
of  the  plaintiff  and  explain  the  condi- 
tions which  those  pictures  represented. 
He  testified  that  when  operating  he 
fotmd  the  conditions  to  be  just  as  the 
pictures  represented.  The  defendant, 
appealing  from  a  judgment  for  plain- 
tiff, contended  that  the  pictures  were 
not  admissible,  and  in  any  event  were 
not  properly  identified.  The  court,  in 
affirming  the  judgment,  held  that  the 
surgeon  was  properly  allowed  to  show 
by  the  radiograph  what  directed  his 
judgment  in  arriving  at  the  decision 
that  an  operation  was  necessary  and 
that  in  view  of  his  testimony,  that 
on  operating  he  found  the  conditions 
to  be  just  as  the  pictures  represented, 
the  objection  that  they  were  not  taken 
by  a  professional  amounted  to  noth- 
ing. Wallace  v.  Pennsylvania  B.  Go., 
222  Pa.  556,  128  Am.  St.  Bep.  817,  71 
Atl.  1086  (1909). 

Plaintiff,  while  a  passenger  on  one 
of  the  defendant's  trains,  was  injured 
when  the  coach  in  which  he  was  rid- 
ing left  the  track  and  rolled  down  an 
embankment.  At  the  trial  of  his  suit 
for  damages,  the  plaintiff  was  allowed 
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Dr.  Cheshire's  testimony  takes  up  25  pages  of  the  abstract.  He  also 
testified  that  he  made  a  personal  examination  of  the  plaintiff  at  a 
time  prior  to  the  taking  of  the  X-ray  photographs,  and  testified  as 
to  the  condition  of  plaintiff's  neck  and  muscles,  and  so  on.  These 
three  doctors  "gave  testimony  interpreting  the  X-ray  pictures.  Appel- 
lant cites  a  number  of  cases  to  the  proposition  that  X-ray  negatives 
and  photographs,  properly  verified,  are  admissible  in  evidence,  and 


to  introduce  in  evidenee  certain  X-ray 
photographs  of  his  injuries.  The  doc- 
tor who  took  them,  testified  that  he 
owned  an  X-ray  machine  and  was 
familiar  with  its  use  and  operation; 
that  he'  had  examined  the  plaintiff; 
that  he  had  the  negatives  developed 
bj  a  photographer  under  his  super- 
vision, and  that  the  pictures  were  cor- 
rect photographs.  The  witness  also 
pointed  out  certain  parts  of  one  of  the 
pictures  which  showed  an  enlargement 
of  the  upper  part  of  the  right  thigh 
bone,  and  testified  that  this  indicated 
a  fracture  near  the  base  of  the  great 
trochanter  of  the  femur.  From  a  judg- 
ment for  $12,500,  the  defendant  ap- 
pealed, contending  that  the  photo- 
graphs were  inadmissible  and  could  be 
made  use  of  only  as  memoranda  by 
the  witness.  The  court,  in  affirming 
the  judgment  to  the  extent  of  $7,000, 
held,  as  to  this  contention:  "Even  on^ 
the  theory  of  the  defendant  that  such 
a  picture  is,  in  itself,  not  evidence, 
but  only  serves  as  a  memorandum  to 
assist  the  expert  witness  in  his  expla- 
nation, these  pictures  were  properly 
admitted  in  evidence."  Dean  v.  Wa- 
bash B.  Co.,  229  Mo.  425,  129  S.  W. 
953    (1910). 

The  plaintiff,  a  fireman,  was  injured 
as  the  result  of  a  collision  between 
the  engine  on  which  he  worked  and 
another  engine  on  defendant's  line 
standing  on  a  sidetrack.  Both  of  the 
bones  of  the  plaintiff's  leg  were 
broken  between  the  knee  and  the 
ankle.  X-ray  photographs  of  the  bones 
in  the  plaintiff's  leg  were  admitted 
in    evidence    in    connection    with    the 


testimony  of  Dr.  B.  It  was  shown 
that  the  instrument  used  was  one  of 
the  proper  type,  and  had  been  fre- 
quently used  by  the  witness.  The  de- 
fendant, on  appeal  from  a  judgment 
for  plaintiff,  contended  that  without 
cutting  away  the  intervening  fiesh, 
skin,  etc.,  it  was  impossible  to  tell 
whether  these  pictures  correctly  rep- 
resented the  condition  of  the  injured 
bones.  The  court  in  affirming  the 
judgment  to  the  extent  of  $17,500, 
held  that  X-ray  photographs  were 
properly  admitted.  As  the  court  said: 
''It  would  be  strange  if  in  the  trial 
of  cases  in  courts,  use  could  not  be 
made  of  facts  elicited  by  means  of  a 
process,  the  usefulness  and  absolute 
accuracy  of  which  has  been  so  com- 
pletely demonstrated  as  have  been 
photographic  views  of  the  bones  of  a 
living  body  by  means  of  the  X-ray. 
When  properly  taken,  as  these  views 
were  shown  to  have  been,  it  is  a 
matter  of  such  common  knowledge 
that  they  accurately  represent  what 
they  purport  to  show  that  even  courts 
may  take  cognizance  of  the  fact. 
There  was  no  error  in  the  admission 
of  the  photographic  views,  and  the 
testimony  of  the  expert  medical  wit- 
nesses in  connection  therewith. "  Hous- 
ton &  T.  C.  B.  Co.  V.  Shapard,  54 
Tex.  Civ.  App.  596,  118  8.  W.  596 
(1909). 

The  plaintiff  was  severely  injured 
in  falling  upon  a  stairway  in  the  de- 
fendant's tenement  as  a  result  of 
catching  his  feet  in  a  loose  tin  nos- 
ing on  one  of  the  stairs.  An  X-ray 
photograph  was  admitted  in   evidence 
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this-  proposition  is  not  disputed  by  appellee.  Cases  are  also  cited 
by  appellant,  holding  that  it  is  proper  for  experts  to  interpret  and 
explain  X-ray  plates  to  the  jury.  Among  these  is  the  case  of  State 
V.  Matheson,  142  Iowa  414-419,  120  N.  W.  1036,  134  Am.  St.  Rep. 
426.  They  claim,  too,  that  some  of  the  cases  hold  that  a  witness 
may  testify  as  to  what  the  photograph  shows.  We  think  the  ques- 
tions asked  in  the  instant  case,  and  as  before  indicated,  and  the 


but  not  exhibited  to  the  jury.  A 
n^edical  witness  for  plaintiff  testified 
that  although  he  had  been  unable  to 
determine  the  existence  of  more  than 
one  fracture,  the  X-ray  picture  showed 
a  double  fracture.  No  proof  of  the 
genuineness  of  the  photograph,  or  that 
it  was  a  correct  representation  of 
plaintiff's  injured  arm,  was  intro- 
duced. It  was  subsequently  conceded 
that  the  exhibit  was  incompetent  and 
it  was  withdrawn,  with  an  instruction 
to  the  jury  to  disregard  it.  The  plain- 
tiff's physician  testified  to  the  condi- 
tion resulting  from  the  two  fractures 
and  to  its  permanency.  At  the  close 
of  the  cross-examination,  his  entire 
testimony  relating  to  one  of  the  frac- 
tures was  stricken  out.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  reversing 
judgment  and  ordering  a  new  trial, 
held  that  the  cause  of  the  defendant 
was  prejudiced  by  the  introduction  in 
evidence  of  the  X-ray  photograph 
without  proof  of  its  genuineness,  al- 
though it  was  later  stricken  from  the 
record,  followed  up,  as  it  was,  by 
other  incompetent  evidence.  Walsh  v. 
Frankenthaler,  —  N.  Y.  App.  Div.  — , 
173  N.  Y.  Supp.  764  (1919). 

The  plaintiff  suffered,  while  in  the 
course  of  his  employment,  an  oblique 
fracture  of  the  tibia  of  his  right  leg. 
The  family  physician  was  first  in 
charge  of  the  case.  Later,  however, 
the  defendant,  who  was  the  regular 
physician  of  the  employer  of  the  plain- 
tiff, was  placed  in  charge.  The  pres- 
ent action  was  for  malpractice  against 
the  defendant   for  inju'^^-  alleged  to 


have  been  sustained  as  the  result  of 
his  negligence  in  setting  the  limb.  At 
the  trial  an  X-ray  picture  of  the  plain- 
tiff's  leg  was  admitted  in  evidence 
without  objection.  This  was  shown  to 
one  of  the  defendant's  medical  ex- 
l^erts,  and,  under  objection  and  ex- 
ception, he  was  allowed,  in  substance 
to  state  that  the  bearing  of  the  two 
fragments  of  the  broken  bone  as  shown 
by  the  pictures  was  not  exactly  in 
line.  Defendant,  on  appeal  from  a 
judgment  for  the  plaintiff,  contended 
this  testimony  was  erroneously  re- 
ceived because  the  jury  could  teU 
about  that  matter  as  well  as  any  ex- 
pert. The  court  affirmed  the  judg- 
ment, holding  the  testimony  was  prop- 
erly admitted.  As  the  court  said: 
''The  doctor  was  using  the  picture 
for  the  purpose  of  demonstration,  and 
could  rightly  point  out  the  things 
which  his  practiced  eye  discovered  so 
far  as  they  were  of  significance.  It 
was  as  though  the  expert  had  used  the 
leg  itself  for  the  purpose  of  explain- 
ing its  condition  to  the  jury.  The 
picture  is  referred  to,  and  an  exami- 
nation of  it  is  quite  convincing  of 
the  propriety  of  medical  testimony  as 
to  what  it  really  shows."  Sheldon  v. 
Wright,  80  Vt.  298,  67  Atl.  807  (1907). 
The  plaintiff,  a  passenger  on  one  of 
the  defendant's  street  cars,  was  in- 
jured by  the  sudden  starting  of  the 
car  while  he  was  attempting  to  alight 
therefrom.  At  the  trial  of  a  suit  for 
damages,  two  skiagraphs  of  the  plain- 
tiff's hip,  taken  a  year  and  5  months 
after  the  accident,  were  admitted  in 
evidence.  It  was  shown  that  the  plain- 
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ruling  thereon,  are  within  the  ruling  of  Elzig  v.  Bales,  135  Iowa 
208-210,  112  N.  W.  540,  541,  where  it  was  said: 

"As  demonstrative  evidence,  they  serve  to  explain  or  illustrate  and  apply 
the  testimony,  and  are  aids  to  the  jury  in  comprehending  the  questions  in  dis- 
pute. No  argument  is  required  to  show  that  when  taken  for  either  purpose 
they  are  the  best  evidence  of  what  appears  on  them.  *  *  •  The  rule  exact- 
ing the  best  evidence  applies  to  the  testimony  of  experts,  as  well  as  to  that  of 
other  witnesses,  and  we  are  of  the  opinion  that  the  court  erred  in  permitting 
the  doctor  to  testify  to  what  appeared  in  the  skiagraph.'' 


tiff  had  sustained  no  intervening  in- 
jury or  illness,  and  the  integrity  of 
the  skiagraphs  was  clearly  established. 
Two  physicians  called  as  expert  wit- 
nesses by  plaintiff  were  asked  to  state 
if  they  knew  what  the  skiagraph  of 
the  plaintiff's  left  hip  indicated  with 
reference  to  a  fracture.  The  witnesses 
replied,  in  substance,  that  the  frac- 
tures showed  a  shortening  of  the  neck 
of  the  femur  and  a  thickening  in  the 
more  dense  part  of  the  picture,  which 
indicated  a  deposit  of  bone  substance, 
and  that  the  cause  of  the  condition 
would  be  a  fracture.  The  defendant, 
on  appeal  from  a  judgment  of  $4,000 
for  plaintiff,  contended  the  evidence 
was  improperly  admitted  because  it 
permitted  the  witnesses  to  state  their 
individual  ideas  of  what  the  picture 
represented,  thus  invading  the  province 
of  the  jury.  The  court  affirmed  the 
judgment,  holding  that  it  was  proper 
to  permit  a  duly  qualified  expert  to 
state  his  individual  conclusions  or 
ideas  of  what  an  X-ray  picture 
showed,  since  all  things  pertaining  to 
X-ray  machines  and  their  pictures  are 
unfamiliar  to  the  ordinary  laymen  and 
within  the  sphere  of  expert  knowledge 
and  opinion.  Judejko  v.  Chicago  City 
Ry.  Co.,  166  ni.  App.  140   (1911). 

4.     Neck  injuries. 

The  plaintiff,  a  brakeman  in  the 
service  of  the  defendant  railroad,  at- 
tempted to  open  a  defective  coupling 
of  a  car  by  hand,  and  in  so  doing 
stepped  between  the  tracks.  His  foot 
slipped  and  he  slid  into  a  hole  just 
outside  the  rail  with  the  result  that  he 


was  severely  injured  by  the  moving 
car.  From  a  verdict  and  judgment  of 
$6,000  for  the  plaintiff  the  defendant 
appealed,  assigning  as  error  th«  intro- 
duction of  X-ray  photographs  of  the 
plaintiff's  neck.  The  physician  who 
had  made  the  photographs  testified 
fully  as  to  his  exiperienee  in  such 
work,  and  the  testimony  tended  to 
show  that  the  photograph  correctly 
represented  the  condition  of  the  plain- 
tiff's neck.  The  court  reversed  judg- 
ment for  errors  not  material  here,  but 
as  to  this  point  said:  ''We  believe 
a  sufficient  predicate  was  laid  for  the 
introduction  of  the  photographs,  and 
there  was  no  error  in  admitting  them. 
We  see  no  objection  to  the  testimony 
of  *  •  *  [another  physician]  in 
explaining  the  photographs  and  show- 
ing the  bones  which  were  exhibited 
thereby  and  in  explaiiiing  what  bones 
were  named  in  the  testimony.  We 
believe  it  would  be  an  aid  to  the  jury 
in  understanding  the  testimony  of  the 
witnesses  as  to  the  bones  which  were 
claimed  to  have  been  injured  by  ap- 
pellee and  denied  by  appellants.  We 
see  no  error  in  the  action  of  the  court 
in  this  particular.  All  that  is  required 
for  the  introduction  of  photographs  of 
this  kind  is  that  preliminary  evidence 
should  be  given  of  its  correctness. 
This  was  done  in  this  case."  Pecos 
&  N.  T.  By.  Co.  V.  Winkler,  —  Tex. 
Civ.  App.  — ,  179  S.  W.  691  (1915). 

5.     Hip  Injuries. 

While  the  plaintiff  was  assisting  in 
setting  in  place  a  machine  which  had 
been  moved  from  the  old  factory  into 
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It  should  have  been  said  that  at  one  stage  of  the  trial;  and  after 
the  court  had  ruled  that  it  was  not  competent  to  show  what  the 
skiagraph  or  X-ray  photograph  showed,  counsel  for  appellee  then 
withdrew  their  objection,  and  the  court  said  that  he  in  no  wise 
recedes  from  his  interpretation  of  the  law,  and  that  the  record  made 
by  counsel  for  plaintiflf  that  all  objections  of  that  kind  are  with- 
drawn, there  may  be  the  fullest  and  extreme  illustration  made  by 


an  addition,  he  sustained  severe  in- 
juries to  the  bones  of  his  hip  and  hip 
joint,  which  caused  atrophy  to  one  of 
his  legs  and  some  injury  to  the  sci- 
atic nerve.  In  the  course  of  the  trial 
of  an  action  to  recover  damages  for 
these  injuries  certain  radiographs  were 
admitted  in  evidence^  as  showing  the 
condition  of  the  plaintiff's  hip  and 
hip  joint.  The  defendant,  in  appeal- 
ing from  a  judgment  for  the  plaintiff, 
insisted  that  the  admission  of  radio- 
graphs was  error  because  they  had  a 
tendency  to  mislead  the  jurors,  who 
were  merely  laymen,  possessed  of  no 
knowledge  respecting  injuries  to  the 
bones.  The  court  afiirmed  the  judg- 
ment, saying:  ''If  the  radiographs 
had  been  introduced  for  the  purpose 
indicated  by  counsel,  there  would  be 
much  force  to  their  contention.  A 
jury  of  laymen  possessing  no  knowl- 
edge nor  experience  respecting  the 
bones  and  injuries  thereto  might  easily 
be  misled  by  a  mere  X-ray  photograph 
or  radiograph  by  which  at  the  best 
merely  the  outline  of  the  bone  can  be 
shown.  The  radiographs  were,  how- 
ever, not  introduced  for  the  purpose 
indicated  by  counsel.  They  were  used 
by  the  doctors  in  iUustrating  th*eir 
evidence,  and  were  fully  explained,  and 
were  introduced  in  evidence  only  as 
affording  a  full  and  clearer  under- 
standing by  the  jury  of  the  doctors' 
testimony  respecting  the  condition  of 
plaintiff's  injured  hip  and  hip  joint. 
The  court  committed  no  error  in  re- 
ceiving the  radiographs  for  the  pur- 
pose for  which  they  were  received  and 
ufted."    Bussell  v.  Borden's  Condensed 


MUk   Co.   of   Utah,  —  Utah   — ,   174 
Pac.  633  (1918). 

6.     Knee  injuries. 

The  plaintiff,  while  riding  on  an 
electric  car  of  the  defendant,  sustained 
an  injury  to  his  knee  in  a  coUision 
between  a  freight  train  and  such  car. 
Certain  X-ray  photographs  of  the 
plaintiff's  knee  were  admitted  in  evi- 
dence after  two  of  the  medical  wit- 
nesses had  been  examined  with  refer- 
ence to  them.  The  defendant,  on  ap- 
peal from  a  judgment  of  $4,000  for 
the  plaintiff,  contended  that  no  proof 
was  introduced  to  show  that  the  pho- 
tographs were  genuine  or  that  either 
of  the  doctors  was  an  expert  in  such 
matters.  The  court  affirmed  the  judg- 
ment, saying:  ''While,  perhaps,  the 
examination  was  not  as  minute  upon 
this  subject  as  one  might  wish,  it  does 
sufficiently  appear  that  Dr.  P,  Dr.  B 
and  others  were  present  in  Dr.  B's 
office  «  «  *  when  X-ray  plates 
were  made  of  plaintiff's  knee,  and 
that  the  photographs  introduced  in  evi- 
dence were  printed  from  these  plates. 
While  it  would  have  been  better,  no 
doubt,  to  have  introduced  evidence  of 
the  familiarity  of  the  physicians  with 
the  process  of  X-ray  photography  and 
the  methods  employed  in  preparing 
these  particular  exhibits,  we  cannot 
see  that  the  omission  so  to  do  amount- 
ed to  error  necessitating  the  reversal 
of  the  cause.  ♦  «  •  The  surgeons 
had  testified  without  objection  that 
they  had  examined  the  injuries  them- 
selves by  the  use  of  the  X-ray  appa- 
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the  experts  of  these  skiagraphs  or  pictures.  This  was  when  the 
witness  Dr.  McQready  was  on  the  stand,  and  thereafter  he  was 
farther  interrogated.  The  principal  objection  made  by  counsel  for 
defendant  at  that  time  was  that  he  had  discharged  his  witness  Dr. 
Cheshire,  and  he  had  no  way  he  could  get  him  back  at  any  particular 
time,  and  that  it  would  put  him  to  inconvenience.     But  no  request 


ratufl,  and  this  testimony  in  itself  was 
an  indication  that  they  were  familiar 
with  the  uses  of  Boentgen  rays.  When, 
therefore,  they  testified  to  the  taking 
of  certain  X-ray  pictures,  •  •  • 
the  court  doubtless  assumed  that  the 
ordinary  methods  of  those  familiar 
with  such  matters  had  been  followed. 
*  *  *  The  surgeons  put  initials  on 
the  .plates  at  the  time  they  were  made, 
and  testified  that  these  initials  ap- 
peared on  the  prints  introduced  in 
evidence.  But,  even  if  an  error  were 
committed  in  the  admission  of  testi- 
mony relating  to  the  photographs,  it 
was  harmless,  for  it  is  evident  that 
the  condition  shown  by  the  photo- 
graphs did  not  difPer  from  the  circum- 
stances disclosed  by  the  testimony  of 
the  physicians  based  upon  their  own 
observations."  Kimball  v.  Northern 
Elec.  Co.,  159  Cal.  225,  113  Pac.  156 
(1911). 

B.   Bepresenting  normal   conditions. 

The  plaintifP,  a  railway  maU  clerk, 
was  struck  and  injured  by  a  sliding 
door  of  the  car  in  which  he  was  at 
work.  The  transverse  process  of  the 
third  cervical  vertebra  was  fractured. 
The  plaintiff  introduced  in  evidence 
two  X-ray  plates  of  his  neck  taken 
by  a  physician  with  but  limited  ex- 
perience as  an  X-ray  operator.  As  ex- 
plained by  this  physician,  the  plates 
were  supposed  to  show  a  fracture. 
An  eminent  X-ray  specialist  for  the 
defendant  then  testified  that  the  pic- 
tures did  not  show  such  a  fracture 
and  stated  that  he  could  demonstrate 
that  fact  from  the  pictures  themselves, 


by  showing  to  the  jury  a  picture  which 
he  had  taken  of  a  man's  neck  in  a 
normal  condition.  The  court  refused 
to  allow  such  an  X-ray  picture  to  be 
admitted,  upholding  the  plaintiff's  con- 
tention that  to  permit  a  comparison  of 
the  plaintiff's  neck  with  other  necks 
would  lead  to  confusion  and  irrele- 
vancy. From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court  reversed  judgment  and  remanded 
the  case  for  a  new  trial,  sa3ring:  ''We 
are  of  opinion  that  the  defendant  was 
entitled  to  have  •  »  »  [Us  expert] 
interpret  the  pictures  to  the  jury  in 
the  light  of  the  one  which  he  himself 
had  made  of  a  normal  neck,  especiaUy 
in  view  of  his  statement  that  with 
his  picture  he  could,  and  without  it 
he  could  not,  demonstrate  that  the 
pictures  already  introduced  showed  no 
fracture.  The  plaintiff  was  properly 
given  a  free  hand  in  developing  the 
proof  of  his  alleged  injuries  by  means 
of  the  X-ray  pictures  and  an  expert 
explanation  of  them;  and  similar  free- 
dom should  have  been  accorded  the 
defendant  in  testing  before  the  jury 
the  correctness  of  that  explanation." 
Virginian  B.  Co.  v.  BeU,  118  Va.  492, 
87  S.  E.  570   (1916). 

See  also,  Davis  v.  Dunn,  I,  B,  3, 
a/nte, 

m.  Testimony  based  upon  radiograpliB. 

A.     In  general 

1.  As  to  angle  of  taking  view. 

The  plaintiff,  a  brakeman,  was  in- 
structed or  requested  by  his  superior 
to  get  a  drinking  cup  for  the  use  of 
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was  made  for  a  postponement,  or  for  an  opportunity  to  get  the 
witness  back.    We  think  there  was  no  error  at  this  point. 

5.  It  is  assigned  as  error  that  the  court  erred  in  refusing  appellant 
the  right  to  question  August  Lang  (the  husband  of  plaintiff)  on 
cross-examination,  as  to  his  having  a  suit  pending  in  the  same  court 
against  appellant,  based  upon  the  same  alleged  accident,  for  injuries 
to  his  wife.     An  objection  to  such  question  was  sustained  as  not 


the  erew.  WhUe  on  this  errand  he  fell 
in  an  ash  pit  and  across  an  iron  bar. 
He  climbed  out,  however,  and  per- 
formed his  duties  during  the  remainder 
of  the  night.  The  following  day, 
however,  on  examination  by  a  physi- 
cian, it  was  found  that  he  had  suf- 
fered a  rupture.  Later  there  devel- 
oped what  was  claimed  to  be  a  frac- 
ture of  the  bone  of  the  thigh  contain- 
ing the  socket,  with  which  the  head 
of  the  femur  articulated.  At  the  trial 
of  the  suit  for  damages,  an  X-ray 
photograph  of  the  hip  bone  was  ad- 
mitted in  evidence.  Physicians  were 
examined  as  to  whether  the  angles  at 
which  the  picture  was  taken  would 
tend  to  disclose  or  conceal  any  such 
fracture.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  af&rming  the  judgment,  said: 
"The  use  of  photography  in  cases  of 
this  character  is  now  so  universally 
recognized  that  it  is  properly  regarded 
as  evidence  of  the  strongest  sort  in 
any  such  case,  and  yet,  as  is  well 
known,  the  lights  or  shadows  produced 
by  the  angle  of  light  may  make  a 
material  difference  in  the  appearance. 
It  was,  therefore,  entirely  proper  that 
the  witness  should  be  fuUy  examined 
upon  this  point.  *'  Baltimore  &  0.  B. 
Co.  V.  Whitacre,  124  Md.  411,  92  Atl 
1060   (1915). 

2.    As  to  scope  of  skiagraph. 

The  plaintiff  while  a  passenger  on 
the  defendant's  railroad  was  injured 
in  a  wreck  due  to  the  collision  of  an 
engine   and   the   train   upon   which  he 


was  riding.  Soon  after  the  occurrence 
he  became  unconscious  and  remained 
so  for  a  number  of  hours.  Thereafter 
he  was  confined  to  his  bed  for  a 
period  of  forty  days.  In  his  suit  for 
damages  X-ray  photographs  showing 
certain  injuries  he  had  sustained  were 
admitted  in  evidence.  On  appeal  from 
a  judgment  for  the  plaintiff  this  was 
assigned  as  error.  The  court,  how- 
ever, affirmed  the  judgment,  saying: 
"Nor  do  we  think  there  was  any  error 
in  permitting  Dr.  T  to  testify  that 
the  bone  can  be  distinguished  from 
the  flesh  in  an  X-ray  photograph,  and 
that  the  bone  would  make  a  heavier 
shade  than  the  muscles,  ■  etc.,  because 
it  appeared  that  this  witness  had 
sufficient  knowledge  relative  to  the 
theory  of  taking  such  photographs  as 
to  permit  him  to  make  the  statement 
complained  of."  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Coker,  —  Tex. 
Civ.   App.   — ,   143    S.   W.   218    (1911). 

B.     Oonfirmation  of  diagnosis. 

As  the  plaintiff  was  driving  along 
a  highway,  his  team  became  fright- 
ened at  a  piece  of  paper  and  ran  to 
the  side  of  the  road,  where  one  of 
the  horses  fell  into  a  ditch.  The 
plaintiff  in  some  manner  caught  his 
foot  in  a  wheel  and  his  leg  and  back 
were  strained.  At  the  trial  of  plain- 
tiff's suit  for  damages  against  the  de- 
fendant, whom  it  was  charged  had  neg- 
ligently allowed  the  ditch  to  be  left 
unfilled,  a  physician  was  allowed  to 
testify  as  to  the  condition  of  the 
plaintiff's   leg   as   shown    by   a   radio- 


Digitized  by 


Google 


1919] 


Lano  v.  Mabshalltown  Light,  Power  &  Ry.  Co. 


91 


cross-examination,  the  court  so  stating.  The  court  also  said  that  he 
was  not  determining  the  question  of  whether  or  not  the  defendant 
might  not  prove  that  fact  when  it  comes  to  putting  in  defendant's 
evidence.  We  think  that,  even  though  it  was  not  cross-examination, 
it  is  proper  to  show  the  interest  of  a  witness,  as  bearing  upon  his 
credibility.  We  should  have  been  better  satisfied  had  the  court 
permitted  an  answer  to  this  question;  but  under  the  record  we  are 


graph  without  the  same  being  intro- 
duced in  evidence.  This  was  assigned 
as  error,  on  an  appeal  by  the  defend- 
ant from  a  judgment  for  the  plaintiff. 
The  court  reversed  judgment,  holding 
that  while  a  radiograph,  when  prop- 
erly verified,  was  admissible  in  evi- 
dence, it  was  error  to  allow  testimony 
to  be  admitted  regarding  what  it 
showed  without  introducing  the  radio- 
graph itself,  since  it  was  the  best  evi- 
dence. As  the  court  said:  ''The  rule 
exacting  the  best  evidence  applies  to 
the  testimony  of  experts,  as  well  as 
to  that  of  other  witnesses,  and  we  are 
of  the  opinion  that  the  court  erred  in 
permitting  the  doctor  to  testify  to 
what  appeared  in  the  skiagraph." 
Elzig  V.  Bales,  135  Iowa  208,  112  N. 
W.  540  (1907). 

While  plaintiff  was  walking  along 
the  outer  edge  of  a  sidewalk  in  the 
defendant  city,  he  inadvertently 
stepped  into  a  hole  which  extended  to 
the  very  edge  of  the  sidewalk.  This 
hole  was  about  20  feet  deep,  and  as 
a  result  of  the  fall  plaintiff  suffered 
A  dislocation  of  the  ilio-sacral  joint. 
At  the  trial  of  his  suit  for  damages, 
his  attending  physicians  testified  as  to 
the  extent  of  the  injuries  sustained, 
as  determined  by  an  examination  of 
the  plaintiff  without  the  help  of  an 
X-ray  instrument.  It  appeared  also 
that  some  time  subsequent  to  this 
examination  an  X-ray  photograph  was 
taken  by  some  one  else.  On  cross- 
examination  each  of  the  plaintiff's  at- 
tending physicians  testified  in  substance 
that  he.  was  confirmed  in  his  diagno- 
sis by  the  X-ray  photograph  referred 


to.  On  the  strength  of  this  cross- 
examination,  the  defendant  moved  to 
strike  the  physicians'  testimony,  but 
the  motion  was  denied.  From  judg- 
ment on  a  verdict  for  $2,500  the 
defendant  appealed.  The  court,  af- 
firming the  judgment,  held  that  while 
the  defendant  was  entitled  to  have 
the  opinion  of  the  physicians  confined 
to  the  results  of  their  own  examina- 
tion, merely  because  the  cross-examina- 
tion should  have  been  stricken  gave 
no  right  to  have  the  remainder  of  the 
evidence  stricken  on  the  ground  in- 
dicated. In  any  event,  the  court 
pointed  out  that  the  amount  of  the 
verdict  was  so  reasonable  that  the 
jury  could  not  have  been  unduly  in- 
fluenced by  the  evidence  complained 
of,  and  the  error  did  not  harm  de- 
fendant. Hearn  v.  City  of  Waterloo, 
—  Iowa  —,  169  N.  W.  392  (1918). 

O.  Original  diagnosis. 

The  plaintiff,  a  car  repairer,  was 
directed  by  his  foreman  to  go  under  a 
car  and  remove  the  taps  and  nuts 
holding  a  certain  sill  in  the  floor, 
while  the  foreman  himself  obtained 
a  bar  to  prize  the  sill  from  the  floor- 
ing after  the  taps  and  nuts  had  been 
removed.  It  was  supposed  there  were 
nails  holding  the  sill  to  the  floor,  in 
addition  to  the  caps  and  nuts.  This 
was  not  true,  however,  and  after  the 
plaintiff  had  performed  his  duty  the 
sill  fell  on  his  right  shoulder  and 
back,  seriously  injuring  his  spine.  A 
physician  who  had  examined  the  plain- 
tiff  frequently  testified  as   to  the   ex- 
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of  the  opinion  that  it  was  without  prejudice,  and  that  we  should 
not  be  justified  in  reversing  the  case  on  this  alone.  It  was  shown 
that  this  man  was  the  husband  of  plaintiff,  and  that,  of  course, 
showed  his  interest  to  that  extent.  There  was  no  offer  by  counsel 
to  show  that  the  husband  did  have  such  a  suit  pending.  On  the 
other  hand,  we  infer  from  a  statement  to  be  set  out  in  a  moment, 
that  counsel  did  not  really  claim  there  was  such  a  suit  pending. 


tont  of  the  injury  and  its  probable 
permanency  in  a  deposition,  saying  in 
part:  ''My  opinion  is  based  upon  both 
a  personal  examination  and  the  report 
made  to  me  by  Dr.  H  over  &p.  X-ray 
picture."  At  another  place  his  depo- 
sition  read:  ''This  opinion  is  based 
upon  my  personal  examination  inde- 
pendent of  the  X-ray,  simply  con- 
firmed by  the  X-ray  examination." 
On  appeal  by  the  defendant  from  a 
judgment  for  the  plaintiff,  the  defend- 
ant contended  that  it  was  error  to 
admit  the  deposition  in  evidence  with- 
out the  report  of  Dr.  H  and  the  X-ray 
picture.  The  court  affirmed  the  judg- 
ment, saying:  "It  is  clear  that  the 
evidence  of  this  physician  was  based 
primarily  upon  his  own  examination, 
and  that  his  opinion  thus  formed  was 
merely  confirmed  by  a  report  and  a 
skiagraph  given  to  him  by  another 
doctor.  In  his  direct  evidence  he  did 
not  refer  to  this  report  and  skiagraph 
at  all,  but  testified  in  regard  to  his 
own  examination  and  its  results. 
These  matters  were  brought  out  on 
cross-examination.  Plainly  much  of 
his  evidence  was  not  based  on  them. 
There  was  no  error  in  refusing  to 
exclude  his  opinion  as  to  the  extent 
and  permanency  of  the  plaintiff's  in- 
juries." Seaboard  Air  Line  By.  v. 
Maddox,  131  Ga.  799,  63  S.  E.  344 
(1909). 

The  defendant  was  a  contractor, 
building  a  dam  across  a  certain  creek. 
The  plaintiff  was  injured  by  the  fall- 
ing upon  him  of  the  boom  of  a  der- 
rick which  was  being  used  to  raise 
and  lower  materials.    It  appeared  that 


the  derrick  was  negligently  constructed 
in  that  there  was  no  pin  fastening  the 
boom  to  the  derrick  and  in  that  there 
were  not  enough  wraps  of  the  cable 
around  the  drum  to  keep  it  from 
slipping,  and  that  such  negligence  was 
the  cause  of  the  accident.  X-ray 
plates  of  the  plaintiff's  injuries  were 
taken  and  a  physician,  testifying  that 
he  was  present  when  they  were  taken, 
that  he  saw  them  developed  and  that 
he  looked  at  the  plates  immediately 
after  they  were  developed,  explained 
what  the  plates  showed.  The  defend- 
ant made  no  demand  during  the  trial 
for  the  production  of  the  plates  upon 
which  this  witness'  testimony  waa 
based,  but  upon  appeal  from  a  judg- 
ment for  plaintiff  contended  that  the 
plates,  and  not  the  witness*  interpre- 
tation of  them,  was  the  best  evidence 
of  their  contents,  and  that  the  plates 
themselves  should  have  been  put  in 
evidence.  Bespecting  this  point,  the 
court,  in  affirming  the  judgment,  said: 
"I  can  see  no  error  at  all  in  this 
X-ray  incident.  The  evidence  shows 
that  nobody  but  an  X-ray  expert  could 
tell  anything  from  the  plates,  and  that 
if  they  had  been  produced  they  would 
have  done  the  court,  jury,  or  the  de- 
fendant's ordinary  physicians  no  good. 
I  do  not  think  that  the  doctrine  that 
an  ordinary  photograph  is  the  best 
evidence  of  what  it  contains  should  be 
applied  to  X-ray  pictures.  They  con- 
stitute an  exception  to  the  rule  con- 
cerning ordinary  documents  and  pho- 
tographs, for  the  X-ray  pictures  are 
not,  in  fact,  the  best  evidence  to  lay- 
men of  what  they  contain.     •     •     • 
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but  that  he  simply  wanted  to  ask  whether  or  not  the  husband  did, 
or  did  not,  have  such  a  case.  We  ought  not  to  reverse  the  case 
and  send  it  back  for  an  answer  to  this  question,  and  then  have  him 
say  that  he  did  not  have  such  a  suit  pending.  We  feel  justified  in 
so  holding,  in  view  of  a  statement  by  counsel  for  the  defendant, 
which  appears  in  the  record  as  follows: 

"If  I  was  able  to  show  by  him  that  he  was  also  claiming  damages  in  a 
suit  of  his  own,  growing  out  of  this  particular  incident  and  accident,  it  was 


The  opinion  of  the  expert  is  the  best 
evidence  of  what  they  contain — the 
only  evidence.  If  there  had  been  a 
demand  for  these  pictures  in  court,  or 
a  request  that  they  be  submitted  to 
the  inspection  of  the  opposing  experts, 
and  these  rights  had  been  denied  the 
defendant,  such  an  error  would  be 
serious.  But  whatever  harm  befell 
the  defendant,  if  there  was  any  harm 
at  all,  came  to  it  by  reason  of  its  own 
failure  to  demand  what  it  was  en- 
titled to,  and  what  it  would  unques- 
tionably have  received  by  the  mere 
asking."  Marion  v.  B.  G.  Coon  Ck>nst* 
Co.,  157  N.  Y.  App.  Div.  95,  141  N. 
Y.  Supp.  647   (1913). 

The  plaintiff,  while  a  passenger  on 
a  street  car  of  the  defendant,  mo- 
tioned to  the  conductor  to  stop  the 
car  at  the  next  crossing.  On  arriving 
there,  however,  he  discovered  he  had 
mistaken  the  street.  This  made  the 
conductor  angry  and  he  pushed  the 
plaintiff  off  the  car  as  he  was  stand- 
ing on  the  steps.  The  car  was  trav- 
eling at  ordinary  speed,  and  as  the 
plaintiff  struck  the  street  his  left  side 
was  severely  injured.  He  went  on 
crutches  for  over  two  years.  A  physi- 
cian who  had  then  examined  him  with 
an  X-ray  machine  testified  that  he 
found  a  shortening  of  an  inch  and  a 
half  in  the  left  leg;  that  he  looked 
at  plaintiff's  hip  bones  through  the 
X-ray  and  fluoroscope  and  saw  the 
outline  shadow  of  both  bones;  that 
the  great  trochanter  on  the  left  side 
appeared  to  be  an  inch  and  a  half 
higher    than    the    one    on    the    right 


side,  and  appeared  to  be  a  little  higher 
than  the  head  of  the  femur  in  the 
socket;  that  the  neck  of  the  femur 
appeared  to  be  almost  at  right  angles 
with  the  shaft  of  the  bone,  so  that  it 
was  touching  only  the  upper  portion 
of  the  acetabulum;  that  there  appeared 
to  be  a  thickening  of  the  neck  of  the 
femur  from  above  downward  on  the 
left  side;  that  plaintiff's  condition 
was  caused  by  a  fracture  of  the  neck 
of  the  femur,  and  that  such  condition 
"was  permanent  and  incurable.  From 
a  verdict  and  judgment  for  $6,600,  the 
defendant  appealed,  contending  that 
the  testimony  aa  to  observations  of 
plaintiff's  injury  by  means  of  the 
X-ray  and  fluoroscope  was  improperly 
admitted.  The  court  affirmed  the 
judgment,  saying:  ''The  witness  qual- 
ified as  an  expert  in  the  use  of  the 
X-ray  and  fluoroscope,  and  the  mere 
fact  that  observation  by  such  means 
discloses  the  shadow  of  the  object  in 
question,  and  not  the  object  itself, 
does  not  make  the  statement  as  to 
what  was  observed  incompetent.  X-ray 
photographs,  skiagraphs  or  radiographs 
which  are  no  less  representations  of 
the  shadow  and  not  the  substance,  are 
properly  admissible  in  evidence.  •  •  • 
The  objection  that  no  connection  was 
shown  between  the  accident  in  ques- 
tion and  the  conditions  the  witness 
claimed  to  have  observed  is  met  by 
the.  testimony  of  appellee  that  he  sus- 
tained no  injury  other  than  upon  the 
occasion  in  question."  McGauley  v. 
Chicago  City  By.  Co.,  163  111.  App. 
176  (1911). 
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proper.  That  was  my  belief,  simply,  and  I  didn't  mean  to  transgress  any  well- 
known  rule  of  law.  It  is  possible  that  I  am  badly  in  error  upon  that  point.  I 
say  that  he  had  an  interest  of  that  kind;  it  was  more  or  less  dependent  upon  the 
success  of  this  suit;  and  I  have  thought,  under  the  circumstances,  that  the  wit- 
ness ought  to  state  if  he  had  any  such  interest.  *' 

We  conclude  that  there  was  no  reversible  error  at  this  point. 

We  have  noticed  the  points  which  seem  to  require  attention,  and, 
under  the  whole  record,  we  think  the  judgment  should  be,  and  it  is, 
afi&rmed. 


D.    Testimony  by  deposition. 

The  plaintiff  sustained  injuries  to 
her  hand  through  a  fall  caused  by 
defects  in  a  sidewalk  in  the  defendant 
city.  In  taking  the  deposition  of  a 
physician  for  use  in  the  trial  of  plain- 
tiff's suit  to  recover  damages,  three 
X-ray  photographs  of  the  plaintiff's 
hand  were  given  to  him,  and  his  opin- 
ion asked  as  to  what  condition  was 
shown  thereby.  The  witness  then  an- 
swered numerous  questions  as  to  what 
the  three  exhibits  disclosed.  The  depo- 
sition was  admitted  in  evidence,  but 
only  two  of  the  three  photographs 
were  introduced  at  the  trial.  The 
deposition  was  received  in  evidence  by 
the  judge  on  the  theory  that  the  pho- 
tographs would  later  be  introduced  in 
evidence.  The  defendant,  however, 
upon  failure  of  the  plaintiff  to  intro- 
duce all  of  the  photographs,  did  not 
move    to    strike    the    evidence    based 


thereon.  On  appeal  from  a  judgment 
for  the  plaintiff,  however,  defendant 
contended  that  the  entire  deposition 
should  have  been  rejected.  The  court, 
affirming  the  judgment,  held  that  it 
was  proper  for  the  trial  court  to  ad- 
mit the  deposition  in  evidence,  al- 
though it  contained  an  opinion  based 
on  the  X-ray  plates,  before  requiring 
them  to  be  introduced,  since  the  or- 
der of  introducing  evidence  was  for 
the  determination  of  the  trial  judge; 
that  as  there  was  nothing  to  show 
that  the  missing  plate  had  any  bear- 
ing on  the  nature  of  the  injury,  there 
was  no  ground  for  reversal  because 
of  the  failure  to  introduce  it  in  evi- 
dence; and  that  since  the  defendant 
failed  to  move  to  strike  the  evidence 
based  on  the  missing  plate  it  waived 
the  defect  in  foundation.  Stevens  v. 
City  of  Chariton,  —  Iowa  —,  168  N. 
W.  310  (1918). 

O.  L.  0. 
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LINDLEY  et  ux.  v.  ENOWLTON. 

[Supreme  Court  of  California,  November  19,  1918.] 
179  Gal.  298,  176  Pac.  440. 

1.  ATiinia.ig — ^Escape  of  cUmpanzee — ^Attack  on  plaintiff's  children — ^Frlglit  oc- 
casioning bodily  illness — ^Applicability  of  instructions. 
In  an  action  against  the  owner  of  a  chimpanzee  for  negligence  in  permitting 
the  escape  of  the  animal,  which  entered  plaintiff's  dwelling  and  attacked  plain- 
tiff's children,  with  the  result  that  plaintiff,  who  fought  the  animal  and  rescued 
her  children,  was  greatly  frightened  and  shocked  and  made  sick  in  body  and 


OASS  NOTE. 

BecoTory  for  sickness  or  permanent 
injury  to  health  prozimately  caused 
by  fright  or  shock. 

I.  Fright,  etc.,  due  to  personal  peril 
96-107. 

A.  Boy  trapped  by  crossing  gates, 

96-96. 

B.  Women,  96-107. 

1.  Injuries  in  general,   96-102. 

a.  In  general,  96. 

b.  Blasting,  96-98. 

c.  Elevator  accident,  98-99. 

d.  Street  car  collision,  99-101. 

e.  Negligence  of  carrier,  101- 
102. 

2.  Miscarriage    and    the    like, 

102-107. 

a.  Blasting,  102-103. 

b.  Explosion  of  lead  pot^  103. 

c.  Derailment  of  street  car, 
104. 

d.  Auto   and   carriage  colli- 
sion, 104. 

e.  Railroad  crossing  accident, 
104-106. 

f.  Personal  attack  or  abuse, 
105-107. 

II.  Peril  or  injury  to  another,  107-111. 
A.  Child,  107-108. 

1.  Killed  by  train,  107. 

2.  In  buggy  behind   runaway, 

107-108. 


3.  Alone   in    moving   elevator* 
108. 

B.  Husband,  108-110. 

1.  Assaulted   by   third   person, 

108-109. 

2.  Suspected  of  theft,  109-110. 

C.  Stranger  in  adjoining  room  at- 

tacked, 110-111. 

Cross-references.  Nervous  shock  or 
mental  condition  as  injury  by  acci- 
dent arising  out  of  and  in  the  course 
of  employment,  see  10  N.  C.  C.  A. 
1041-1051;  recovery  of  damages  for 
fright  or  nervous  shock  unaccompa- 
nied by  physical  injury,  see  7  N.  C. 
C.  A.  1-43;  when  ** nervous  shock" 
not  an  "accident"  entitling  workmen 
to  compensation,  see  3  N.  G.  G.  A. 
229;  incapacity  due  to  **  nervous 
shock,"  see  3  N.  O.  G.  A.  229. 

I.    Fright,  etc.,  due  to  personal  peril. 

A.     Boy  trapped  by  crossing  gates. 

The  plaintiff,  who  was  about  19 
years  old,  on  approaching  the  defend- 
ant's  track  in  a  delivery  wagon  drawn 
by  a  horse,  found  the  gates  on  each 
side  of  the  track  up  and  the  watch- 
man in  his  shanty  near  the  gates. 
He  proceeded  to  start  across  the 
tracks,  but  while  he  was  doing  so  the 
gates  were  closed  on  each  side.  While 
ho  was  thus  hemmed  in,  an  engine  of 
the  defendant  struck  the  wagon,  killed 
the    horse,    and    threw    the    plaintiff 
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mind,  it  was  not  error  for  the  court  to  refuse  to  instruct  the  jury,  as  requested 
by  defendant,  that  no  recovery  could  be  had  unless  her  fright  was  accompanied 
by  some  personal  and  bodily  injury,  and  that  the  injury  must  be  a  physiological 
one,  since  plaintiff  pleaded  physical  detriment,  and  the  rule  which  defendant  in- 
voked by  the  refused  instructions  is  applicable  only  in  a  case  in  which  fright 
alone  is  made  the  gravamen  of  the  action. 

2.  Animals — ^Escape  of  chimpanzee — Attack  on  plaintiff's  children — ^Fright  oc- 
casioning bodily  illness— Applicability  of  instruction. 
In  an  action  against  the  owner  of  a  chimpanzee  for  negligence  in  permitting 
the  escape  of  the  animal,  which  entered  plaintiff's  dwelling  and  attacked  plain- 
tiff's children^with  the  result  that  plaintiff,  who  fought  the  animal  and  rescued 
her  children,  was  greatly  frightened  anil  shocked  and  made  sick  in  body  and 
mind,  it  was  not  error  for  the  court  to  refuse  to  instruct  the  jury,  as  requeBted 
by  defendant,  that  no  recovery  could  be  had  on  account  of  fright  produced  by 


some  distance  away.  Testimony  for 
the  plaintiff  tended  to  show  a  perma- 
nent impairment  of  his  health,  a  gen- 
eral nervous  condition,  manifested  by 
stammering  speech,  impaired  ability  to 
sleep  and  a  loss  of  flesh.  Defendant's 
testimony  tended  to  show  that  the 
plaintiff  received  not  even  a  temporary 
physical  injury,  and  that  at  least  be- 
fore the  trial  he  had  entirely  recov- 
ered from  the  results  of  the  accident. 
The  court  instructed  that  for  the 
plaintiff  to  recover,  he  must  show 
some  real  and  actual  injury,  aside 
from  fright.  From  a  verdict  and 
judgment  for  the  plaintiff,  the  defend- 
ant appealed.  The  court  afi&rmed  the 
judgment,  holding  that  the  jury  could 
have  found  on  the  evidence  that  the 
plaintiff  received  some  physical  injury 
from  the  accident,  and  that  the  rule 
permitting  recovery  for  fright  did 
not  require  that  the  direct  physical 
injuries  be  permanent  or  severe.  The 
court  also  said:  "There  is  not  want- 
ing respectable  authority  that  recovery 
may  be  had  for  injuries  proximately 
occasioned  by  fright  or  shock  due  to 
defendant's  actionable  negligence,  al- 
though not  attended  by  direct  physical 
invasion  of  the  person.  •  ♦  »  But 
the  rule  is  well  established  that  when 
a  defendant's  negligence  causes  phys- 
ical injury  to  the  plaintiff's  person, 
damages  resulting  from  incidental 
fright  may  be  recovered."  Pennsyl- 
vania Co.  V.  White,  242  Fed.  437 
(1917). 


B.    Women. 

1.    Injuries  in  generaL 

a.    In  generaL 

The  plaintiff  alleged  that  through  a 
tort  of  the  defendant  she  suffered  a 
severe  fright  and  that  such  fright 
caused  her  certain  physical  and  mental 
injuries,  for  which  she  sought  dam- 
ages. The  plaintiff  recovered  a  ver- 
dict and  judgment  thereon,  and  ap- 
pealed from  an  order  granting  the  de- 
fendant a  new  trial.  The  court  af- 
firmed the  order,  saying:  "Without 
determining  whether  one  could  recover 
for  fright  alone,  such  fright  not 
accompanying  physical  injury  either 
as  its  result  or  cause,  we  are  of  the 
opinion  that:  When  physical  injury 
accompanies  a  fright  as  its  effect,  the 
injured  party  may  recover  for  the 
fright,  for  the  physical  injury,  and 
for  any  mental  injury  accompanying 
such  fright  and  physical  injury,  ex- 
actly as  one  can  recover  where  the 
fright  is  the  result  of  a  physical  in- 
jury. Of  course,  under  our  statute, 
•  *  ♦  the  detriment  suffered  must 
be  the  proximate  result  of  the  wrong 
done."  Stemhagen  v.  Kozel,  —  S.  D. 
— ,  167  N.  W.  398  (1918). 

b.    Blasting. 

The  plaintiff  was  frightened  as  a 
result  of  rocks  falling  around  her 
home  from  the  blasting  operations  of 
the    defendant.      The    trial    court    in- 
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apprehended  danger  or  peril  to  a  third  person,  where,  although  plaintiff  was 
greatly  and  perhaps  chiefly  concerned  for  her  children,  there  was  nothing  in  the 
testimony  to  indicate  that  she  was  not  concerned  for  her  own  safety,  and  all 
of  the  circumstances  connected  with  the  unexpected  appearance  of  the  animal, 
its  attacks  upon  her  children,  and  her  own  conflict  with  it,  make  it  impossible 
that  she  should  have  been  devoid  of  fear  for  herself. 

Aetion  for  personal  injuries  sustained  because  of  fright.    Judgment 
for  plaintiffs  affirmed. 


For  appellant- 
E.  Hadley. 


-Frank  H.  Snyder,  Whitney  E.  Smith,  and  Arthur 


structed  that  mere  fright,  unaccom- 
panied by  physical  injury,  was  not 
actionable,  but  that  if  the  plaintiff 
was  frightened  to  such  an  extent  that 
she  suffered  physical  pain  and  was 
made  sick,  the  defendant  was  liable  in 
damages  provided  the  fright  was 
brought  about  by  the  negligence  of 
the  defendant  and  was  its  proximate 
cause.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The  court 
affirmed  the  judgment,  holding  that 
the  instruction  was  proper  and  without 
error.  Arthur  v.  Henry,  157  N.  C. 
438,  73  S.  E.  211  (1911). 

The  defendant  company,  while  doing 
certain  blasting  near  the  plaintiff's 
house,  caused  rocks  to  fall  upon  it, 
breaking  the  roof  and  porches,  crack- 
ing the  walls  and  ceiling,  and  breaking 
the  windows  and  china.  This  continued 
over  a  period  of  several  months,  so 
frightening  the  plaintiff,  it  was 
charged,  as  to  cause  physical  injury 
to  result.  Judgment  was  given  for  the 
defendant  and  the  plaintiff  appealed. 
The  court  reversed  judgment  and 
awarded  a  new  trial,  holding  that 
where  physical  injury  was  the  natural 
and  proximate  result  of  fright  caused 
by  the  defendant's  negligence,  there 
should  be  a  recovery..  The  court  said: 
''It  must  be  conceded  that  the  nu- 
merical weight  of  authority  supports 
the  general  rule  that  there  can  be  no 
recovery  for  nervous  affections  unac- 
companied by  contemporaneous  phys- 
ical injury,  but  the  sounder  view  in 
19  N.  C.  C.  A.— 7 


our  opinion  is  that  there  are  excep- 
tions to  this  rule,  and  that  where  the 
wrongful  act  complained  of  is  the 
proximate  cause  of  the  injury  »  »  • 
and  where  the  injury  ought  »  »  ♦ 
to  have  been  contemplated  as  a  nat- 
ural and  probable  consequence  thereof, 
the  case  falls  within  the  exception  and 
should  be  left  to  the  jury.'.'  Green 
V.  T.  A.  Shoemaker  &  C<).,  Ill  Md. 
69,  23  L.  R.  A.  (N.  S.)  667,  73  Atl. 
688   (1909). 

The  plaintiff  was  thrown  down  and 
suffered  a  complete  nervous  breakdown 
from  the  shock  of  having  a  rock 
thrown  from  a  blast  some  600  feet 
away  into  the  house  where  she  was 
standing.  The  attending  physician  tes- 
tified that  no  mark  of  physical  vio- 
lence could  be  found  upon  the  plain- 
tiff's person  and  attributed  her  phys- 
ical ailments  solely  to  the  mental 
shock.  Prom  a  verdict  for  the  plain- 
tiff, the  defendant  excepted.  The 
court,  in  overruling  the  exceptions, 
said:  "  'There  can  be  no  recovery 
for  fright,  terror,  alarm,  anxiety,  or 
distress  of  mind,  if  these  are  unac- 
companied by  some  physical  injury; 
and  if  this  rule  is  to  stand,  we  think 
it  should  also  be  held  that  there  can 
be  no  recovery  for  such  physical  in- 
jury as  may  be  caused  solely  by  such 
mental  disturbance  where  there  is  no 
injury    to    the    person    from   withorft.' 

•  *     *     Where,   however,   the   fright 

•  *  *  is  accompanied  as  a  result 
of  the   same   accident   by  physical  in- 
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For  respondents — Gordon  Boiler,  W.  N.  Goodwin,  and  Hunsaker 
&  Britt. 

MELVIN,  J.  0.  P.  Lindley  and  his  wife,  Lillian  S.  Lindley,  sued 
defendant  for  damages  on  account  of  personal  injuries,  alleged  to 
have  been  sustained  by  Mrs.  Lindley  because  of  fright  occasioned 
by  the  appearance  and  acts  of  a  chimpanzee  owned  by  Knowlton. 
The  complaint  contained  allegations  that  the  animal  was  so  negli- 
gently kept  by  defendant  that  it  escaped  from  restraint  and  entered 


jury  *from  without,'  then  in  the  dam- 
ages to  be  assessed  there  should  be 
included  not  only  those  directly  due 
to  the  injury  from  without,  but  also 
those  attributable  to  the  mental  shock 
or  disturbance.  And  it  is  not  neces- 
sary that  the  physical  injury  from 
without  should  be  indicated  upon  the 
surface  of  the  body  by  a  bruise  or 
otherwise."  The  court  concluded  with 
the  opinion  that  the  jury  were  author- 
ized in  finding  that  the  plaintiff  might 
somehow  have  sustained  a  slight  in- 
jury *'from  without"  so  as  to  come 
within  the  above  rule.  DriscoU  v. 
Gaffey,  207  Mass.  102,  92  N.  B.  1010 
(1910). 

The  plaintiff  was  injured  by  the 
explosion  of  a  cylindrical  tank  in  the 
basement  of  the  building  owned  by 
the  defendant,  the  first  floor  of  which 
was  occupied  by  the  company  em- 
ploying the  plaintiff.  The  flooring  near 
the  place  where  the  plaintiff  stood  was 
ripped  up,  bottles  were  thrown  about 
the  room,  and  great  excitement  caused 
in  the  attempt  of  the  other  employees 
to  escape.  The  plaintiff  was  thrown 
down,  but  did  not  recall  being  struck 
by  anything  at  the  time.  The  attend- 
ing physician  testified  that  his  exam- 
ination on  the  following  day  disclosed 
<< tenderness  of  the  plaintiff's  right 
side,  shoulder,  and  hip,"  and  that 
some  days  later  a  slight  discoloration 
developed  on  the  shoulder  and  side 
and  a  mark  over  her  right  shoulder 
and  another  near  her  hip.  From  a 
judgment  for  the  plaintiff  in  the  sum 


of  $600,  the  defendant  appealed.  The 
court  ordered  judgment  entered  for 
the  defendant,  as  not  being  guilty  of 
negligence,  but  upon  the  question  of 
damages  in  case  negligence  had  been 
proved,  the  court  said:  **In  view  of 
the  effect  of  the  explosion  upon  the 
plaintiff  and  the  fear  and  fright 
caused  thereby,  a  jury  might  find, 
notwithstanding  the  absence  of  such 
testimony,  that  she  was  thrown  to  the 
floor  or  against  some  object  and  so 
received  the  physical  injuries  de- 
scribed. *  *  *  We  think  that  if 
the  effecf  of  the  *  *  *  fright  un- 
der which  the  plaintiff  labored  was  to 
cause  her  to  faint  and.  fall  to  the 
floor  and  thereby  sustain  physical  in- 
juries, she  would  not  be  barred  from 
recovery.  The  distinction  between  the 
case  at  bar  and  the  Spade  case  [Spade 
V.  Lynn  &  B.  B.  B.,  169  Mass.  255,  47 
N.  E.  880],  lies  in  the  fact  that  in 
that  case,  unlike  the  present  case, 
there  was  no  evidence  of  physical  in- 
jury, and  for  that  reason  it  was  held 
'that  there  can  be  no  recovery  for 
fright,  terror,  alarm,  anxiety  or  dis- 
tress of  mind,  if  these  are  unaccom- 
panied by  some  physical  injury.'  " 
Conley  v.  United  Drug  Co.,  218  Mass. 
238,  Ann.  Cas.  1916  B  98,  105  N.  E. 
975   (1914). 

c.     Elerator  accident. 

The  plaintiff  was  in  the  hall  on  the 
ground  floor  of  an  apartment  house 
owned  by  the  defendant,  standing  on 
the  lower  steps  of  the  stairs,  with  one 
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the  dwelling  house  of  plaintiffs,  where  Mrs.  Lindley  and  her  two 
little  children  were  at  the  time;  that  it  attacked  the  two  children 
successively,  choking  one  of  them  severely;  that  the  mother  success- 
fully, though  with  great  effort,  contended  with  the  chimpanzee,  res- 
cuing her  children  from  it,  although  the  beast  weighed  about  165 
pounds;  and  that  in  consequence  of  the  said  animal  entering  the 
house  and  seizing  the  children  Mrs.  Lindley  was  greatly  frightened, 
shocked,  and  made  sick  in  body  and  mind.  It  was  averred  that  as 
a  consequence  her  nervous  system  was  disordered;  she  was  rendered 


hand  resting  on  the  elevator  shaft, 
waiting  for  the  elevator,  when  a  door 
to  the  shaft,  weighing  about  150 
pounds,  fell  from  the  fifth  floor  to  the 
bottom  of  the  shaft.  The  fall  of  the 
door  with  the  resulting  noise,  vibra- 
tion and  jar,  caused  the  plaintiff  to 
lose  her  balance  and  fall,  receiving  the 
injuries  complained  of.  The  trial 
judge  instructed  that  if  the  plaintiff's 
fall  and  consequent  injuries  were  the 
result  of  fright  she  could  not  recover, 
but  if  her  fall  was  caused  by  the 
shaking  of  the  stairs,  due  to  the  neg- 
ligence of  the  defendant,  she  could. 
From  an  order  setting  aside  a  verdict 
for  the  plaintiff  of  $2,500  and  judg- 
ment dismissing  the  complaint,  plain- 
tiff appealed.  The  court  directed  judg- 
ment on  the  verdict  for  a  reduced 
amount,  holding  that  as  the  fall  and 
injuries  of  the  plaintiff  were  the  im- 
mediate result  of  the  fright  caused  by 
the  defendant's  negligence,  recovery 
was  to  be  allowed.  The  court  pointed 
out  that:  ''The  chain  of  cause  and  ef- 
fect is  not  broken  because  one  link  in 
the  chain  is  the  present  effect  upon 
the  mind  and  nerves  of  the  plaintiff, 
without  trespass  on  her  person.  ♦  •  • 
The  claim  of  the  plaintiff  is  not  to 
recover  damages  for  fright  or  physical 
ailments  due  to  fright,  but  for  phys- 
ical injuries  to  her  person,  which  were 
the  natural  immediate  result  of  de- 
fendant's negligence.  No  case  is  pre- 
sented for  a  charge  to  the  jury  that 
if  fright  caused  the  plaintiff  to  fall, 
she  cannot  recover."     Mundy  v.  Levy 


Bros.  Bealty  Co.,  184  N.  Y.  App.  Div. 
467,  170  N.  Y.  Supp.  994   (1918). 

As  the  plaintiff  was  about  to  leave 
an  elevator,  at  the  suggestion  of  the 
operator,  who  preceded  her,  the  ele- 
vator started  to  ascend.  When  it  was 
about  four  feet  above  the  landing,  the 
operator  seized  the  plaintiff  by  the 
arm,  and  dragged  her  to  the  landing. 
The  plaintiff  fell  in  a  heap  upon  the 
marble  floor,  striking  her  knees  which 
afterwards  became  discolored.  Plain- 
tiff's shoulder  and  the  back  of  her 
neck  were  injured  by  the  ascending 
elevator,  and  buttons  were  ripped  off 
the  sleeves  of  her  dress.  The  jury 
found  the  plaintiff's  neurotic  condi- 
tion and  impaired  physical  health  were 
due  to  a  nervous  shock  caused  not  by 
fright  alone,  but  by  the  concurrent  phys- 
ical injury  as  well.  *  From  a  judgment 
for  plaintiff,  the  defendant  appealed. 
The  court  affirmed  the  judgment,  say- 
ing: ' '  The  rule  of  law  is  that  while  there 
may  be  no  recovery  for  mere  fright, 
or  for  injuries  that  are  the  direct 
consequence  of  it,  there  may  be  a 
recovery  where  bodily  injury  and 
fright  concur  in  producing  shock,  giv- 
ing rise  to  damage.  *  *  *  The  cases 
in  which  no  recovery  is  allowed  are 
cases  where  there  is  no  concurrent 
bodily  injury."  Tracy  v.  Hotel  Wel- 
lington Corporation,  —  N.  Y.  Misc. 
— ,  175  N.  Y.  Supp.  100  (1919). 

d.    Street  car  collision. 

The  street  car  in  which  the  plain- 
tiff's 12-year-old  daughter  was  a  pas- 
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hysterical  and  caused  to  suffer  pain  and  mental  anguish;  and  that 
she  was  confined  to  her  bed  for  many  months  as  a  result  of  the 
permanent  injuries  to  her  physical  health  and  mind  and  nervous 
system.  The  proof  offered  tended  to  sustain  these  allegations. 
A  verdict  was  given  in  favor  of  plaintiffs  for  $2,000,  judgment  was 
entered  accordingly,  and  defendant  appeals  from  said  judgment. 

Appellant  contends  that  the  court  erred  in  refusing  to  give  certain 
instructions  involving  the  following  propositions:  (1)  No  recovery 
may  be  had  unless  the  fright  occasioned  by  defendant  was  accom- 


senger  collided  with  another  car  when 
the  rear  wheels  of  the  first  ear  left 
the  main  track  and  swerved  upon  a 
switch  track  upon  which  the  other 
car  was  standing.  The  plaintiff's 
daughter  fainted  immediately  after 
the  collision,  and  was  taken  to  a 
nearby  store,  where  she  recovered. 
Upon  her  return  home,  however,  she 
suffered  vomiting,  insomnia,  headache, 
pains  in  her  side,  left  leg  and  back, 
causing  her  to  remain  in  bed  for 
nearly  three  months.  It  did  not  ap- 
pear that  she  suffered  any  actual  ex- 
ternal injury  at  the  time  of  the  col- 
lision, but  it  was  fairly  to  be  inferred 
that  the  physical  suffering  and  disor- 
ders which  resulted  were  due  to  nerv- 
ous shock  brought  on  by  fright.  The 
court  instructed:  '*The  plaintiff  can- 
not recover  for  the  effects  upon  her 
daughter  of  fright  at  the  time  of  the 
accident,  not  accompanied  by  physical 


injury. 


If  the  fright 


was  followed  by  a  series  of  physical 
ills  as  its  natural  consequence;  if  that 
fright  as  a  cause  gave  rise  to  nerv- 
ous disturbances,  and  those  in  turn  to 
physical  troubles;  and  that  fright  it- 
self was  caused  by  the  negligence  of 
the  defendant — then  the  defendant 
would  be  liable  for  the  physical  re- 
sults of  its  own  negligence.''  The 
jury  returned  a  verdict  of  $4,000  for 
the  plaintiff  from  which  the  defendant 
took  exceptions.  The  court  affirmed 
the  judgment,  holding  that  the  in- 
struction given  was  correct  and  that 
damages  were  to  be  given  for  bodily 


injury  and  physical  ills  arising  as  a 
natural  consequence  of  the  fright 
caused  by  the  defendant's  negligence, 
though  there  was  no  actual  physical 
injury  at  the  time  of  the  accident. 
Simone  v.  Bhode  Island  Co.,  28  B.  I. 
186,  9  L.  E.  A.  (N.  8.)  740,  66  Atl. 
202  (1907). 

The  plaintiffs  were  passengers  in  a 
jitney  bus  which  collided  with  a  street 
car  of  the  defendant,  and  sustained 
therein  the  injuries  for  which  this  suit 
^as  instituted.  The  trial  court  in- 
structed the  jury  to  consider  as  an 
element  of  compensatory  damages  'Hhe 
fright  of  the  plaintiffs  from  the  ex- 
perience that  they  went  through." 
The  court  reversed  a  judgment  for  the 
plaintiffs,  holding  that  the  instruction 
was  erroneous,  saying:  **The  cases 
are  not  in  harmony  as  to  the  right  of 
p.  plaintiff  to  recover  for  physical  pain 
and  suffering  resulting  from  fright. 
Many  decisions  deny  this  right.  We 
think,  however,  the  better  reasoned 
cases  hold  that  there  may  be  a  re- 
covery for  bodily  pain  and  suffering 
proximately  following  fright  occa- 
sioned by  the  negligence  of  a  defend- 
ant. ♦  ♦  ♦  For  the  bodily  pain  and 
suffering  produced  by  such  fright  and 
thereby  proximately  resulting  from  the 
accident,  a  recovery  was  permissible." 
Memphis  St.  R.  Co.  v.  Bernstein,  137 
Tenn.  637,  194  8.  W.  902  (1917). 

Certain  cars  of  the  defendant  rail- 
road were  pushed  off  the  end  of  the 
switch  track  across  a  public  street 
and   into   the   dwelling   house   of   the 
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panied  by  some  personal  and  bodily  injury;  (2)  the  injury  must  be 
a  physiological  one;  and  (3)  no  recovery  may  be  had  on  account 
of  fright  produced  by  apprehended  danger  or  peril  to  a  third  person. 
The  court  did  tell  the  jurors  that  no  verdict  might  be  given  for 
plaintiffs  unless  Mrs.  lindley  received  injuries  which  were  the 
natural  consequences  of  fright  caused  as  alleged  in  the  complaint. 
They  were  told  that  unless  the  evidence  showed,  by  a  preponderance 
thereof,  that  the  occurrence  recited  in  the  complaint  had  taken  place 
and  was  '*the  efficient,  proximate,  and  producing  cause  of  the  in- 


plain  tiff.  As  a  result  the  plaintiff, 
who  was  standing  nearby,  witnessing 
the  accident,  suffered,  according  to  the 
complaint,  ''a  severe  nervous  shock 
that  shattered  her  nervous  system  and 
caused  her  great  bodily  pain  and 
mental  anguish  and  permanent  injury 
to  her  person  and  health."  No  com- 
plaint was  made  that  the  negligence 
of  the  defendant  was  wilful  or  wan- 
ton, or  that  the  plaintiff  suffered  ac- 
tual bodily  injury.  From  a  judgment 
sustaining  a  demurrer  to  the  complaint, 
the  plaintiff  brought  error.  The  court, 
in  affirming  the  judgment,  said: 
''There  is  a  line  of  cases  found  in 
the  reports  in  which  it  is  held  by 
the  courts  that  the  rule  requiring 
actual  physical  injury  or  bodily  hurt, 
in  order  to  warrant  a  recovery  in  neg- 
ligence cases  for  mental  distress  or 
nervous  shock,  does  not  apply  where 
the  negligent  act  complained  of  is 
committed  by  the  defendant  wilfully, 
wantonly,  or  maliciously.  And  there 
id  yet  another  class  in  which  it  is  held 
thAt  if  the  physical  injury  is  the  nat- 
ural, probable,  and  proximate  result 
of  a  nervous  condition,  which  itself  is 
the  natural  and  proximate  consequence 
of  the  defendant's  negligence,  that 
then  there  may  be  a  recovery  in  dam- 
ages, irrespective  of  any  bodily  injury 
to  plaintiff  at  the  time  of  his  fright 
or  mental  shock.  Many  of,  if  not  all, 
the  cases  cited  by  counsel  for  the 
plaintiff  ♦  ♦  ♦  fall  within  one  or 
the  other  of  these  two  classes,  and  in 
consequence    they    are    clearly    distin- 


guishable from  the  case  at  bar  and 
need  not  here  be  discussed.  In  the 
present  case  the  plaintiff  ♦  ♦  ♦ 
does  not  allege  intentional  and  wilful 
I'Cgligence  on  the  part  of  the  defend- 
ant, nor  does  she  claim  that  defendant 
knew,  or  could  reasonably  have  an- 
ticipated, that  its  negligent  act  of 
which  she  complains  would  cause  her 
'severe  nervous  shock.'  ♦  ♦  ♦  In 
a  case  like  the  present  no  liability 
can  be  predicated  upon  injury  result- 
ing from  mere  fright  or  nervous 
shock."  Miller  v.  Baltimore  &  0.  S. 
W.  B.  Co.,  78  Ohio  309,  18  L.  E.  A. 
(N.  8.)  949,  125  Am.  St.  Bep.  699, 
85  N.  B.  499  (1908). 

V      e.    Negligence  of  carrier. 

A  conductor  of  the  defendant's  road 
allowed  the  plaintiff  and  her  child  to 
alight  at  about  a  fourth  of  a  mile 
from-  the  crossing  where  she  had  re- 
quested to  be  left  and  where  she  was 
to  meet  her  husband.  The  plaintiff 
alighted  in  ignorance  of  this  mistake 
and,  it  being  dark,  wandered  about  in 
the  adjoining  woods  for  over  2  hours 
before  the  cries  of  her  baby  attracted 
the  attention  of  persons  who  came  to 
their  rescue  and  carried  them  home. 
It  appeared  that  the  conductor  knew 
he  was  not  letting  the  plaintiff  off  at 
the  right  place,  and  that  he  could 
easily  have  backed  the  train  a  few 
hundred  yards  and  so  permitted  her 
to  alight  at  the  proper  crossing.  For 
the  fright  thus  received,  the  plaintiff 
sought  damages,  and  excepted  from  an 
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juries  complained  of  or  of  the  conditions  of  ill  health,  if  any,  on  the 
part  of  the  plaintiff,  Lillian  S.  Lindley,  or  some  of  said  conditions  or 
injuries,'*  their  verdict  must  be  for  the  defendant.  Another  instruc- 
tion was  to  the  effect  that  they  might  consider  Mrs.  Lindley 's 
previous  physical  condition  in  determining  whether  the  results  of 
which  she  complained  were  or  were  not  the  consequences  of  general 
ill  health.  The  instructions  were  full  and  fair,  and  the  refusal  to 
give  those  offered  by  defendant  was  not  error. 


order  sustaining  a  demurrer  of  the 
defendant  to  the  declaration.  The 
supreme  court,  while  reversing  the 
judgment  on  the  ground  that  at  least 
nominal  damages  should  have  been 
given  for  the  invasion  of  plaintiff's 
rights,  said:  ''No  special  damages 
are  alleged,  except  such  as  may  flow 
from  mere  fright.  As  a  general  rule, 
damages  for  mere  fright  are  not  re- 
coverable. ♦  •  ♦  There,  of  course, 
may  be  instances  where  fright  may  be 
considered  as  an  element  of  damages, 
but  they  should  be  restricted  to  where 
there  is  some  physical  injury  attending 
the  cause  of  the  fright,  or,  in  the  ab- 
sence of  physical  injury,  where  the 
fright  is  of  such  a  character  as  to 
produce  some  physical  or  mental  im- 
pairment directly  and  naturally  re- 
sulting from  the  wrongfful  act.  Under 
any  other  conditions,  fright  should  be 
regarded  as  a  mere  emotion,  and  not 
sufficiently  substantive  to  be  the  basis 
of  a  recovery  for  damages.  The  dec- 
laration does  not  allege  any  facts 
which,  in  this  case,  would  authorize 
a  recovery  for  fright."  Williamson  v. 
Central  of  Georgia  E.  Co.,  127  Ga.  125, 
50  S.  E.  119  (1906). 

The  plaintiff's  husband  was  incor- 
rectly informed  by  the  information 
bureau  of  the  defendant  that  a  quar- 
antine in  a  certain  state  had  been 
removed.  As  a  result,  the  plaintiff 
and  her  child  started  on  an  intended 
trip  into  the  latter  state.  A  transfer 
to  another  road  was  made  en  route, 
after  which  the  conductor  of  the  sec- 
ond   railroad    informed    plaintiff    that 


she  and  the  child  would  have  to  leave 
the  train,  the  quarantine  not  having 
been  lifted,  and  it  being  unlawful  to 
take  chUdren  into  the  quarantined 
state.  Plaintiff  therefore  left  the  train, 
and  after  spending  the  night  and  the 
next  morning  in  the  station,  returned 
home.  She  then  sued,  alleging  that 
the  distress  and  mortification  of  her 
expulsion  so  affected  her  that  she  be- 
came sick  to  such  an  extent  that  she 
was  confined  to  her  bed  for  2  weeks 
thereafter  and  was  unable  to  leave 
the  house  for  2  months.  After  a  ver- 
dict for  the  plaintiff,  the  defendant 
filed  a  rule  to  show  cause  which  was 
made  absolute  by  the  court.  The  court 
pointed  out  that  the  illness  was  pro- 
duced by  the  improper  removal  from 
the  train  by  the  agent  of  a  road  other 
than  the  defendant,  and  said  further: 
**In  the  second  place,  although  phys- 
ical sickness  may  result  from  mental 
worry  produced  by  the  wrongful  act 
of  another,  it  is  not  the  necessary  or 
natural  consequence  of  the  mental  con- 
dition, and  so  cannot  be  said  to  be 
the  proximate  consequence  of  the 
wrong  done."  Justesen  v.  Pennsyl- 
vania R.  Co.,  —  N.  J.  L.  — ,  106  Atl. 
137   (1919). 

2.    Bftiscarriage  and  the  like. 

a.    Blasting. 

The  agents  of  the  defendant,  in 
blasting  rock  near  the  plaintiff's 
house,  failed  to  ''smother'*  a  blast. 
As  a  result,  a  rock,  weighing  about  20 
pounds,   crashed   through   the    roof   of 
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Conceding  the  full  force  of  appellant's  first  contention  that  no 
damages  may  be  given  for  mere  fright,  we  are  of  the  opinion  that 
the  court  sufficiently  covered  this  matter  in  the  instructions  to  which 
we  have  alluded.  The  complaint  was  not  drawn  upon  the  theory 
that  the  lady  had  merely  suffered  the  mental  discomfort  of  fear, 
but  was  based  upon  a  claim  of  damages  for  permanent,  physical 
disorders  proximately  arising  from  the  occurrences  set  forth  in  the 
pleading;  and  the  court  carefully  instructed  the  jury  that  no  ver- 


the  plaintiif'B  house.  She  was  at  the 
time ,  lying  in  her  bed  heavy  with 
child,  and  although  the  rock  did  not 
strike  her,  its  fall  so  shocked  her 
nervous  system  that  a  miscarriage  re- 
sulted, from  the  effects  of  which  she 
never  recovered.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed. 
The  court  affirmed  the  judgment,  say- 
ing: ^'All  the  courts  agree  that  mere 
fright,  unaccompanied  or  followed  by 
physical  injury  cannot  be  considered 
as  an  element  of  damage.  *  «  * 
But,  where  the  fright  occasions  phys- 
ical injury,  not  contemporaneous  with 
it,  but  directly  traceable  to  it,  the 
courts  are  hopelessly  di'^aded.  ♦  ♦  ♦ 
We  think  the  able  judge  who  tried 
this  case  in  the  court  below  clearly 
stated  the  law,  as  we  administer  it, 
when  he  said:  'While  fright  and 
nervousness  alone  do  not  constitute  an 
injury  within  the  meaning  of  this 
issue,  if  this  fright  and  nervousness 
is  the  natural  and  direct  result  of  the 
negligent  act  of  the  defendant,  and  if 
this  fright  and  nervousness  naturally 
and  directly  causes  an  impairment  of 
health  or  loss  of  bodily  power,  then 
this  would  constitute  an  injury  within 
the  meaning  of  this  issue.'  "  Kim- 
berly  v.  Howland,  143  N.  C.  398,  7 
L.  B.  A.  (N.  8.)  546,  66  8.  E.  778 
(1906). 

b.    Explosion  of  lead  pot. 

While  the  plaintiff  with  her  two 
young  children  was  passing  along  a 
city  street  where  the  defendant,  in 
laying  mains,   had   a   pot   of   melting 


lead  standing  in  the  street  near  the 
curb,  there  was  an  explosion,  with  the 
result  that  some  of  the  drops  of  mol- 
ten lead  were  cast  upon  her  clothes 
and  upon  her  left  hand.  The  result 
and  physical  injuries  were  admittedly 
slight,  but  it  was  further  charged 
that  in  consequence  of  the  attendant 
fright  and  shock  the  plaintiff  had  suf- 
fered a  general  debility  of  the  body, 
and  a  disarrangement  of  her  genera- 
tive organs,  manifested  by  a  miscar- 
riage, 3%  weeks  after  the  accident 
and  two  other  miscarriages  in  the  9 
months  following.  From  a  judgment 
of  $2,000  for  the  plaintiff,  the  de- 
fendant appealed.  The  court  reversed 
judgment  and  ordered  a  new  trial, 
holding  (1)  that  the  verdict  was  ex- 
cessive as  to  the  injuries  other  than 
those  due  to  fright  and  shock;  (2) 
that  as  damages  could  not  be  recov- 
ered for  mere  fright  from  another's 
negligence,  damages  could  not  be  re- 
covered for  the  physical  consequences 
of  the  fright.  The  court  added:  **I 
think  that  such  damages  outside  of 
the  direct  physical  injury  to  her  hand 
♦  ♦  ♦  are  not  proximate  to  the  ac- 
cident. Such  radical  impairment  of 
the  nervous  system,  general  health, 
and  bodily  organs  are  not  the  ordinary 
and  natural  results  of  the  spattering 
of  molten  lead  out  of  an  iron  pot  into 
the  open  air,  so  that  a  few  drops 
thereof  fell  upon  the  hand  and  the 
clothing  of  a  passer-by  with  but  little 
injury.*'  Hack  v.  Dady,  134  N.  T. 
App.  Div.  263,  118  N.  Y.  8upp.  906 
(1909). 
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diet  for  plaintiffs  should  be  returned  unless  under  the  issues  of  the 
case  both  the  fright  and  the  alleged  physical  consequences  thereof 
were  proven  by  a  preponderance  of  the  evidence.  The  law  upon 
the  subject  of  fright  and  its  consequences  has  been  long  settled  in 
California,  and  settled  in  a  way  which  disposes  of  appellant's  con- 
tention that  the  physical  injury  for  which  damages  may  be  given 
must  accompany  the  fright.  In  Sloane  v.  Southern  California  Ry. 
Co.,  Ill  Cal.  668,  32  L.  R.  A.  193,  44  Pac.  320,  in  the  opinion  pre- 


c    DerftUment  of  street  car. 

The  plaintiff,  while  riding  in  an 
electric  car  of  the  defendant,  Buffered 
a  severe  nervous  shock  as  a  result  of 
the  car  running  off  an  open  switch 
and  bumping  over  the  ties  thereafter. 
As  a  result  of  the  nervous  shock,  the 
plaintiff  suffered  a  miscarriage  and 
other  bodily  and  mental  injuries.  At 
the  trial  of  her  suit  for  damages,  a 
verdict  was  directed  for  the  defend- 
ant. On  appeal  the  court  affirmed  the 
judgment,  saying:  **The  learned  court 
below  followed  the  rule  of  our  Penn- 
sylvania cases  in  holding  that  there 
can  be  no  recovery  of  damages  for 
bodily  or  mental  suffering  resulting 
fiom  fright  unconnected  with  physical 
injury.  While,  it  is  true,  this  rule 
has  been  relaxed  more  or  less  in  some 
jurisdictions,  it  has  been  uniformly 
upheld  and  applied  in  our  state.  ♦  ♦  * 
There  was  no  evidence,  sufficient  to  be 
submitted  to  the  jury,  to  warrant  a 
finding  that  the  miscarriage  was 
caused  by  any  physical  injury.  Under 
these  circumstances,  the  learned  trial 
judge  was  clearly  right  in  applying 
the  rule  of  our  cases  and  in  directing 
a  verdict  for  the  defendant."  Morris 
V.  Lackawanna  &  W.  V.  R.  Co.,  228  Pa. 
198,  77  Atl.  445  (1910). 

d.    Auto  and  carriage  collision. 

While  the  plaintiff  was  riding  in 
a  hired  carriage  upon  a  public  high- 
way with  several  other  people,  an 
automobile  driven  by  the  defendant 
came  up  from  behind.     The  driver  of 


the  carriage  turned  out  to  the  extreme 
right  side  of  the  road  and  stopped,  in 
order  that  the  automobile  might  pass 
by.  Although  there  was  ample  room 
to  pass,  the  defendant  negligently 
steered  the  auto  directly  into  the 
horses  with  the  result  that  they  were 
pushed  off  the  road,  pulling  the  car- 
riage after  them.  The  plaintiff  re- 
ceived a  "severe  fright  and  shock," 
and  being  pregnant,  suffered  a  miscar- 
riage, and  as  an  incident  thereto,  pain, 
suffering,  and  a  permanent  injury  to 
her  health.  The  complaint  charged 
that  the  shock  was  directly  caused  by 
defendant's  negligent  act  and  that  the 
miscarriage  was  directly  caused  by 
the  shock.  The  defendant  appealed 
from  an  order  overruling  his  demurrer 
to  the  complaint.  The  court  affirmed 
the  order,  saying:  **The  principle 
here  decided  is  that  when  physical  in- 
jury flows  directly  from  extreme  fright 
or  shock,  caused  by  the  ordinary  neg- 
ligence of  one  who  owes  the  duty  of 
care  to  the  injured  person,  such  fright 
or  shock  is  a  link  in  the  chain  of 
proximate  causation  as  efficient  as 
physical  impact  from  which  like  re- 
sults flow."  Pankopf  v.  Hinkley,  141 
Wis.  146,  25  L.  B.  A.  (N.  8.)  1159, 
123  N.  W.  625  (1909). 

e.     Railroad  crossing  accident. 

The  defendant's  employees  opened 
a  train  which  blocked  a  crossing  in 
order  that  the  plaintiff  and  his  wife 
might  pass  through  in  the  wagon  in 
which    they    were    driving.      The    cars 
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pared  by  Mr.  Justice  Harrison,  quotation  is  made  (page  681,  44 
Pac.  320,  32  L.  R.  A.  193),  from  Bell  v.  Great  Northern  Ry.  Co., 
L.  R.  26  Ir.  428,  a  case  in  which  the  contention  was  made  that  the 
jury  should  be  told  that  unless  fright  was  accompanied  by  physical 
injury,  even  though  there  might  be  nervous  shock  occasioned  by  the 
fright,  such  damages  would  be  too  remote.  The  quotation  adopted 
by  this  court  from  the  opinion  in  the  Bell  case  was  as  follows: 


were  separated  about  ten  feet,  and 
the  plaintiff  and  his  wife  were  di- 
rected by  the  brakeman  to  pass 
through.  While  they  were  in  the  act 
of  so  doing,  the  cars  were  negligently 
backed  together  and  the  plaintiff,  with 
his  wife,  narrowly  escaped  being 
crushed  to  death.  Almost  immediately 
thereafter  the  wife,  who  was  preg- 
nant, experienced  severe  pains  in  the 
back,  and  was  confined  to  her  bed 
about  a  month.  No  miscarriage  re- 
sulted, but  her  health  was  perma- 
nently impaired  and  a  continuation  of 
the  physical  pain  suffered  as  a  result 
of  the  fright  was  very  probable. 
From  a  judgment  for  the  plaintiff,  the 
defendant  appealed,  contending  some 
part  of  the  body  must  be  actually  in- 
jured for  recovery  to  be  allowed  for 
physical  injury  resulting  from  fright. 
The  court,  however,  affirmed  the  judg- 
ment, holding  a  recovery  was  to  be 
allowed  for  physical  injury  resulting 
from  fright  or  mental  shock  caused 
by  negligence  though  there  be  no  ac- 
tual rupture  or  change  in  substance  of 
any  organ  of  the  body,  where  the  neg- 
ligent act,  as  here,  was  to  be  regarded 
as  the  proximate  cause  of  the  injury 
and' should  have  been  foreseen  as  its 
natural  consequence.  St.  Louis  South- 
western Ry.  of  Texas  v.  Murdock,  54 
Tex.  Civ.  App.  249,  116  S.  W.  139 
(1909). 

f .    Panonal  attack  or  abuse. 

The  defendant,  holding  a  mortgage 
on  some  hogs  belonging  to  the  plain- 
tiff's husband  went  with  an  officer  to 


take  possession  of  the  animals.  The 
plaintiff's  husband  was  away  from 
home  and  plaintiff  refused  to  sur- 
render possession  to  the  constable. 
The  defendant  on  learning  of  the 
plaintiff's  refusal,  jumped  out  of  the 
buggy  in  which  he  had  been  sitting, 
ran  towards  the  plaintiff  in  an  angry, 
threatening  manner,  swearing  and  shak- 
ing his  fist  and  saying:  **You  are 
fooling  with  the  wrong  person  this 
time."  The  plaintiff  was  greatly 
frightened,  turned  and  ran  into  the 
house,  and  then  collapsed.  The  hus- 
band, on  his  return,  found  her  in  an 
unconscious  state,  and  when  she  be- 
came conscious  she  was  suffering  in- 
tense pain  and  within  a  few  hours  a 
miscarriage  took  place,  followed  by  a 
long  illness.  The  plaintiff  sought  re- 
covery for  the  personal  injuries  di- 
rectly resulting  from  the  fright  caused 
by  the  alleged  wilful  tort  of  the  de- 
fendant. The  court,  in  affirming  a 
jndgment  for  the  plaintiff,  said:  **The 
great  weight  of  authority  is  that  if 
the  bodily  injury  is  the  direct  and 
reasonable  consequence  of  the  fright 
caused  by  the  negligence,  a  recovery 
may  be  had,  although  the  negligence 
may  have  been  unintentional.  ♦  ♦  ♦ 
Although  the  authorities  are  in  con- 
flict as  to  injuries  resulting  from 
fright  where  fright  is  caused  by  a 
merely  negligent  act,  there  is  general 
agreement  in  the  cases  that  a  recovery 
may  be  had  where  the  injury  results 
from  fright  caused  by  a  wilful  wrong 
or  an  act  so  grossly  negligent  as  to 
show  utter  indifference  to  consequences. 
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''It  is  admitted  that  as  the  negligence  caused  fright,  if  the  fright  contem- 
poraneouslj  caused  physical  injury,  the  damage  would  not  be  too  remote.  The 
distinction  insisted  upon  is  one  of  time  only.  The  proposition  is  that,  although, 
if  an  act  of  negligence  produces  such  an  effect  upon  particular  structures  of 
the  body  as  at  the  moment  to  afford  palpable  evidence  of  physical  injury,  the 
relation  of  proximate  cause  and  effect  exists  between  such  negligence  and  the 
injury,  yet  such  relation  cannot  in  law  exist  in  the  case  of  a  similar  act  pro- 
ducing upon  the  same  structures  an  effect  which,  at  a  subsequent  time — say  a 
week,  a  fortnight,  or  a  month — ^must  result  without  any  intervening  cause  in 
the  same  physical  injury.  As  well  might  it  be  said  that  a  death  caused  by 
poison  is  not  to  be  attributed  to  the  person  who  administered  it,  because  the 
mortal  effect  is  not  produced  contemporaneously  with  its  administration." 


•  ♦  ♦  The  testimony  produced  by 
the  plaintiff  tended  to  establish  that 
the  fright  of  the  plaintiff  was  caused 
by  the  intentional  wrong  of  the  de- 
fendant, and  the  finding  of  the  jury 
is  that  he  acted  wantonly  and  with 
the  intention  of  injuring  the  plaintiff. 
It  follows  that  he  is  liable  for  the 
injuries  which  resulted  from  his 
wrong."  Whitsel  v.  Watts,  98  Kan. 
608,  L.  B.  A.  1917  A  708,  159  Pac. 
401  (1916). 

The  plaintiff,  mistakenly  directed  by 
the  brakeman  of  a  train,  was  allowed 
to  board  a  train  going  to  her  proper 
destination,  but  over  a  railroad  other 
than  that  which  had  issued  her  ticket. 
After  the  train  had  started  and  run 
a  short  distance  the  conductor,  discov- 
ering the  mistake,  threatened  to  put 
her  off  the  train  unless  she  paid  her 
fare  again.  She  suffered  no  delay  in 
her  journey,  and  eventually  received 
a  refund  of  the  sum  paid  for  the 
original  ticket.  The  plaintiff  claimed, 
however,  that  the  threat  of  the  con- 
ductor and  his  language  and  attitude 
so  frightened  her  that  she  sustained 
a  severe  nervous  shock  resulting  in  a 
menstrual  hemorrhage,  followed  by  a 
train  of  nervous  disorders.  From  a 
judgment  for  the  plaintiff  the  defend- 
ant appealed.  The  court  reversed 
judgment,  holding  that  as  the  wrong- 
ful act  was  not  accompanied  by  any 
malicious  or  wilful  conduct,  the  plain- 
tiff, in  the  absence  of  direct  physical 
injury,  could  not  recover  for  an  injury 
to  her  health  resulting  from  nervous- 
ness caused  by  the  mistake,    The  court 


said:  ''There  being  no  elements  of 
this  character  *  *  *  [malicious, 
wilful,  or  inhuman  conduct]  it  must 
follow  that  plaintiff  should  not  be 
permitted  to  recover  on  account  of 
physical  injuries  wholly  caused  by 
nervous  excitement."  Crutcher  v.  The 
Big  Four,  132  Mo.  App.  311,  111  8.  W. 
891    (1908). 

Employees  of  the  defendant  entered 
upon  the  land  of  the  plaintiff  to 
remove  certain  telegraph  poles.  While 
engaged  in  such  work,  they  indulged 
in  profane  and  boisterous  language, 
and  sang  vulgar  songs.  They  even 
entered  the  house,  seized  a  guitar 
which  was  there  and  played  on  it,  and 
sang  ribald  songs.  The  defendant's 
principal  foreman,  while  facing  the 
open  door  of  the  plaintiff's  bedroom, 
yelled  at  her  and  sang  lewd  songs  in 
her  immediate  presence.  The  wife  of 
the  plaintiff  was  at  the  time  pregnant, 
and  as  a  result  of  the  fright  caused 
by  this  performance  she  became  un- 
conscious, endured  great  suffering  and 
her  health  was  permanently  impaired. 
From  a  judgment  for  the  plaintiff  the 
defendant  appealed.  The  court,  in 
affirming  the  judgment;,  held  that  al- 
though the  plaintiff  suffered  no  direct 
physical  injury,  a  recovery  was  pos- 
sible for  the  sickness  and  physical  ill- 
ness resulting  from  the  fright  occa- 
sioned by  the  defendant's  negligence. 
May  V.  Western  Union  Tel.  Co.,  157 
N.  C.  416,  37  L.  B.  A.  (N.  8.)  912, 
72  8.  E.  1059  (1911). 

Plaintiff  and  her  husband  resided  as 
tenants    upon    a    farm    owned    by    de- 
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And  the  whole  matter  is  admirably  epitomized  in  the  language 
of  Mr.  Justice  Harrison  in  the  Sloane  case: 

"Whatever  may  be  the  influence  by  which  the  nervous  system  is  affected, 
itf  action  under  that  influence  is  entirely  distinct  from'  the  mental  process 
which  is  set  in  motion  by  the  brain.  The  nerves  and  nerve  centers  of  the  body 
are  a  part  of  the  physical  system,  and  are  not  only  susceptible  of  lesion  from 
external  causes,  but  are  also  liable  to  be  weakened  and  destroyed  from  causes 
primarily  acting  upon  the  mind.  If  these  nerves  or  the  entire  nervous  system 
is  thus  affected,  there  is  a  physical  injury  thereby  produced,  and,  if  the  primal 
eause  of  this  injury  is  tortious,  it  is  immaterial  whether  it  is  direct,  as  by  a 
blow,  or  indirect  through  some  action  upon  the  mind.'' 


fendanty  who  was  engaged  in  erecting 
a  bam  thereon  at  the  time  of  the 
transaction  complained  of.  The  de- 
fendant on  the  occasion  in  question 
approached  the  plaintiff  -with  a  club, 
as  if  to  strike  her,  claiming  she  was 
creating  trouble  between  his  children. 
It  appeared  that  he  offered  to  strike 
the  plaintiff.  After  her  return  to  the 
house  she  experienced  severe  pain, 
and  a  short  time  thereafter  suf- 
fered a  miscarriage,  accompanied 
by  painful  lacerations.  The  trial 
court  directed  a  verdict  for  the 
defendant  and  the  plaintiff  ap- 
pealed. The  court  reversed  judg- 
ment, holding  the  motion  for  a  di- 
rected verdict  should  have  been  over- 
ruled, and  saying:  ''It  has  often 
been  held  that  no  recovery  will  be 
permitted  for  damages  resulting  solely 
from  fright  caused  by  the  negligence 
of  another,  in  the  absence  of  some 
physical  injury.  ♦  •  «  The  rule, 
however,  denying  liability  for  injuries 
resulting  from  fright  caused  by  neg- 
ligence, where  no  physical  injury  is 
shown,  cannot  be  invoked  where  it  is 
Rhown  that  the  fright  was  due  to  a 
wilful  act.  •  ♦  •  If  the  testimony 
of  plaintiff  is  to  be  believed,  defend- 
ant made  a  wilful  assault  upon  her  at 
a  time  and  under  circumstances  from 
which  he  might  reasonably  have  an- 
ticipated the  very  consequences  which 
it  is  charged  followed.  ♦  ♦  ♦  The 
jury  could  have  found  that  the  act  of 
the  defendant  was  wilful,  if  not  ma- 
licious." Holdorf  V.  Holdorf,  — 
Iowa  — ,  169  N.  W.  737  (1918). 


n.    Peril  or  injury  to  another. 

A.    Child. 

1.     Killed  by  train. 

The  plaintiff  while  crossing  a  rail- 
road track  in  the  exercise  of  due  care, 
attended  by  her  two  small  children, 
discovered  that  she  was  about  to  be  run 
down  by  an  engine  approaching  the 
crossing  in  a  grossly  negligent  man- 
ner. She  leaped  from  the  track  and 
fell  to  the  ground,  according  to  her 
statement,  sustaining  injuries.  One  of 
the  children  was  run  down  and  man- 
gled by  the  engine  in  her  presence. 
The  plaintiff,  in  a  suit  for  damages, 
recovered  a  verdict  and  judgment  from 
which  the  defendant  brought  error. 
The  court  reversed  the  judgment,  hold- 
ing that  the  verdict  for  the  plaintiff 
was  unauthorized,  and  saying  that  if 
the  plaintiff  sustained  no  ''personal 
injury,  the  fact  that  she  witnessed  the 
mangling  of  the  child  and  became 
frightened  and  suffered  a  severe  nerv- 
ous shock  therefrom  did  not  entitle 
her  to  recovery,"  but  if  she  had 
shown  that  in  attempting  to  leap  from 
the  track  to  avoid  the  train  she  fell 
and  sustained  shock  and  endured  pain 
and  suffering  therefrom,  she  then  would 
have  had  a  right  of  action  therefor. 
Southern  R.  Co.  v.  Jackson,  146  Ga. 
243,  91  S.  E.  28   (1916). 

2.     In  buggy  behind  runaway. 

The  plaintiff  and  her  husband  had 
just  alighted  from  a  buggy  drawn  by 
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The  rule  which  appellant  seeks  to  invoke  is  only  applicable  in 
cases  in  which  fright  alone  is  made  the  gravamen  of  action.  Easton 
V.  United  Trade  School  Contracting  Co.,  173  Cal.  199,  159  Pac.  597, 
L.  R.  A.  1917  A  394.  In  the  case  at  bar  physical  detriment  was 
pleaded  and  there  was  evidence  tending  strongly  to  sustain  the 
allegations  of  the  complaint. 

The  above  quoted  and  cited  authorities  fully  uphold  the  action 
of  the  court  in  refusing  to  give  the  proffered  instructions  in  two 


n  mule,  in  which  they  were  traveling 
with  their  four  children,  when  the  de- 
fendant's  negligent  operation  of  his 
automobile  caused  the  mule  to  run 
away.  Two  of  the  plaintiff's  small 
children  were  stiU  in  the  buggy.  Be- 
cause of  fear  for  their  safety,  the 
plaintiff  became  so  frightened  that  she 
fainted  and  swooned,  was  made  sick 
and  subjected  to  physical  suffering,  as 
well  as  to  mental  distress  and  annoy- 
ance. From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed,  contend- 
ing that  as  the  plaintiff  received  no 
direct  physical  injury,  any  illness  re- 
sulting from  the  fright  was  not  the 
basis  of  recovery.  The  court  aflSrmed 
the  judgment,  holding  that  if  substan- 
tial physical  injury  could  be  traced  to 
fright  or  shock  occasioned  by  the 
wrongful  act  of  another,  a  recovery 
should  be  allowed,  though  no  physical 
injury  was  received  other  than  as  a 
consequence  of  the  fright.  Spearman 
V.  McCrary,  4  Ala.  App.  473,  58  So. 
927   (1912). 

3.    Alone  in  moving  elevator. 

Plaintiff,  a  young  married  woman 
with  three  children,  lived  in  an  apart- 
ment on  the  ground  floor  of  a  house 
owned  by  the  defendant.  The  eleva- 
tor shaft  was  directly  opposite  the 
door  to  her  apartment  and  distant 
three  or  four  feet.  She  left  her  apart- 
ment with  the  children  and  the  two 
elder  ones  ran  ahead  into  the  elevator 
c^r,  while  the  plaintiff  turned  to  lock 
the    door.      When    she    faced    about 


again,  she  saw  the  ear  ascending 
with  her  two  children  unaccom- 
panied by  an  operator.  She  was 
so  overcome  by  fright  that  she 
fainted  and  fell  into  the  elevator 
shaft.  The  operator  employed  by  de- 
fendant admitted  he  had  left  the  ele- 
vator unattended  and  with  the  door 
cither  open  or  unlatched  while  he  had 
gone  for  some  purpose  to  a  rear  room. 
The  jury  found  the  defendant  guilty 
of  negligence  and  gave  a  verdict  for 
the  plaintiff  upon  which  judgment  was 
entered.  The  court  affirmed  the  judg- 
ment. As  the  court  said:  **It  is 
urged  that  it  was  plaintiff  *a  fright 
which  was  the  proximate  cause  of  her 
injuries,  and  that  defendant  is  not 
responsible  in  damages  for  the  conse- 
quences of  a  fright  caused  by  negli- 
gence. For  fright  alone,  unconnected 
with  physical  injury,  it  is  true  that 
no  recovery  can  be  had,  but,  when 
the  fright  results  in  an  actual  physical 
injury,  a  different  rule  prevails." 
Cohn  V.  Ansonia  Realty  Co.,  162  N.  Y. 
App.  Div.  791,  148  N.  Y.  Supp.  39 
(1914). 

B.    Husband. 

1.     Assaulted  by  third  person. 

The  plaintiff's  husband  was  called 
out  of  the  church  in  which  they  were 
sitting,  and  he  was  then  assaulted  by 
the  defendant  M.  The  plaintiff,  ob- 
serving the  disturbance,  left  the 
church  and  with  other  bystanders  sep- 
arated the  two.    During  this  encounter 
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of  the  classes  indicated  by  defendant.  It  remains  for  us  to  examine 
the  contention  that  the  court  should  have  informed  the  jury  that 
no  recovery  may  be  had  on  account  of  fright  produced  by  appre- 
hended danger  or  peril  to  a  third  person.  Appellant  insists  that  the 
authorities  are  uniform  in  upholding  this  rule.  But  there  is  excel- 
lent authority  to  the  contrary.  Hill  v.  Kimball,  76  Tex.  210,  13 
S.  W.  59,  L.  R.  A.  618;  Wilkison  v.  Downton,  L.  E.  1897,  2  Q.  B. 
57;  Cohn  v.  Ansonia  Eealty  Co.,  162  App.  Div.  791,  148  N.  Y.  Supp. 


the  plaintiff  sustained  no  physical  in- 
jury at  the  hands  of  the  defendant 
M.  On  leaving  the  churchyard  for 
home,  however,  the  defendant  E,  a 
relative  of  the  defendant  M,  assaulted 
the  husband,  and  in  so  doing  pushed 
and  shoved  the  plaintiff  about.  As 
a  result  of  the  affair  the  plaintiff  ex- 
perienced a  severe  nervous  shock, 
eventuating,  in  the  course  of  3  weeks, 
in  the  premature  birth  of  a  child. 
From  a  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court  af- 
firmed the  judgment  as  to  the  defend- 
ant E,  but  reversed  the  judgment  and 
remanded  the  case  as  to  the  defendant 
M,  holding  that  where  no  immediate 
personal  injury  was  received,  no  re- 
covery was  possible  for  injuries  result- 
ing from  mere  fright  caused  by  the 
negligence  of  M.  McGee  v.  Vanover, 
148  Ky.  737,  Ann.  Cas.  1913  E  500, 
147  S.  W.  742   (1912). 

The  defendant  came  to  the  house  of 
the  plaintiff,  called  her  husband  out- 
side, and  addressed  him  in  loud  tones 
and  abusive  language.  This  attracted 
plaintiff's  attention  and  drew  her  to 
the  door  where  she  saw  the  defendant 
in  the  act  of  assaulting  her  husband 
"by  drawing  a  revolver  on  him  with 
intent  to  injure  him."  She  was  then 
pregnant,  and  as  a  result  of  the  nerv- 
ous shock,  due  to  the  defendant's  act, 
she  suffered  a  miscarriage  which  left 
her  permanently  impaired  physically. 
The  declaration  alleged  that  the  de- 
fondant's  assault  upon  the  plaintiff's 
husband  was  wilful  and  malicious,  but 
did  not  allege  that  it  was  made  with 


intent  to  maliciously  injure  the  plain- 
tiff. The  court  dismissed  the  action 
and  the  plaintiff  excepted.  The  court 
affirmed  the  judgment,  holding  that  as 
the  defendant's  assault  on  the  plain- 
tiff's husband  was  not  alleged  to  have 
been  made  with  the  deliberate  and 
wilful  purpose  of  exciting  her  and 
causing  the  consequences  which  fol- 
lowed, there  could  be  no  recovery. 
The  court  said:  "It  appears  that  no 
recovery  can  be  had  on  account  of  the 
fright  alone,  caused  by  less  than  such 
gross,  negligence  on  the  part  of  one 
acquainted  with  the  condition  of  the 
plaintiff,  or  with  the  facts  and  cir- 
cumstances surrounding  the  plaintiff, 
as  would  authorize  the  conclusion  that 
the  defendant  must  have  known  that 
certain  definite  physical  injuries  would 
naturally  flow  from  or  follow  the 
fright  or  nervous  excitement  brought 
about  by  him,  or  unless  the  fright, 
lesulting  in  physical  injuries  or  im- 
pairment of  health,  should  have  been 
brought  about  deliberately,  maliciously 
or  wantonly  by  the  defendant,  through 
an  utter  disregard  of  the  natural  and 
probable  consequences  to  the  injured 
party,  or  from  a  wilful  intent  to  so 
injure  the  party.'*  Goddard  v.  Wat- 
ters,  14  Ga.  App.  722,  7  N.  C.  C.  A.  1, 
82  S.  E.  304  (1914). 

2.    Suspected  of  theft. 

The  defendant  employed  a  detective 
to  investigate  the  loss  by  theft  of  cer- 
tain lumber.  Suspicion  had  attached 
to  plaintiff,  and  one  night  about  mid- 
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39.  It  is  not  necessary,  however,  to  discuss  any  conflict  of  authority 
on  this  subject,  because  in  this  case,  as  in  Easton  v.  United  Trade 
School  Contracting  Co.,  supra,  fear  for  another  was  not  the  only 
cause  of  injury.  While,  of  course,  Mrs.  Lindley  was  greatly  and 
perhaps  chiefly  concerned  for  her  children,  for  whom  she  fought  so 
valiantly  and  successfully,  there  is  nothing  in  the  testimony  to  indi- 
cate that  she  was  not  concerned  for  her  own  safety.  All  of  the 
circumstances    connected   with   the    unexpected    appearance    of    the 


night,  while  he  was  away,  a  detective 
entered  his  yard  to  inspect  certain 
lumber  stored  there  which  was  thought 
to  be  the  stolen  property.  The  plain- 
tiff's wife  saw  him  engaged  in  so  do- 
ing, and  being  alone,  became  very 
much  alarmed,  as  she  said  that  she 
knew  they  were  seeking  evidence 
against  her  husband  upon  the  charge 
of  having  stolen  the  lumber.  As  a 
result,  she  fell  to  the  floor  and  lay 
there  for  an  indefinite  time,  uncon- 
scious. She  suffered  severe  nervous 
trouble  thereafter.  It  proved  the  sus- 
picion against  the  plaintiff  was  un- 
founded. From  a  judgment  of  $3,000 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court  affirmed  the  judg- 
ment, saying:  "Liability  for  the  di- 
rect consequences  cannot  be  denied, 
and  the  only  question  for  this  court 
is:  Can  plaintiff  recover  for  the 
mental  suffering  and  physical  injury 
that  was  suffered  by  the  wife,  arising 
from  the  fright  produced  by  the  un- 
lawful acts  of  the  detective  and  agent 
of  the  railroad  company?  ♦  ♦  ^ 
The  decisions  of  other  states  are  in 
decided  conflict;  but  this  court  has 
fuUy  settled  the  rule  to  be  that,  in 
case  of  such  injury,  the  wrongdoer  is 
liable  for  all  mental  and  physical  in- 
juries which  naturally  result  from  such 
tort.  •  ♦  ♦  It  has  been  definitely 
settled  for  this  state  that  damages 
may  be  awarded  for  injuries,  mental 
and  physical,  when  caused  by  fright." 
St.  Louis  Southwestern  R.  Co.  of 
Texas  v.  Alexander,  106  Tex.  518,  172 
S.  W.  709  (1915). 


0.    Stranger  in  adjoining  room 
attacked. 

The  defendant,  while  in  a  drunken 
condition,  assaulted  a  third  party  in 
a  room  adjoining  that  where  the  plain- 
tiff and  her  husband  lived,  and  threat- 
ened to  take  the  life  of  the  third 
party.  The  plaintiff  was  pregnant  at 
the  time,  and  suffered  such  a  severe 
shock  from  the  conduct  of  the  de- 
fendant that  she  was  made  ill  for  10 
days  following,  suffered  great  physical 
and  mental  suffering,  nearly  sustained 
a  miscarriage,  and  perhaps  perma- 
nently impaired  health.  It  appeared 
that  the  defendant  made  no  assault 
upon  the  plaintiff,  and  in  fact  was 
unaware  of  her  presence  and  condi- 
tion. On  appeal  by  the  plaintiff  from 
a  judgment  dismissing  the  petition  the 
court  affirmed  the  judgment,  saying: 
*'The  pain  and  suffering  alleged  re- 
sulted solely  from  fright,  and  were 
unaccompanied  by  any  physical  injury. 
The  danmges  sought  to  be  recovered 
are  too  remote  and  speculative.  ♦  •  • 
It  seems  to  be  well  settled  that  no 
recovery  can  be  had  for  injuries  re- 
sulting from  mere  fright,  caused  by 
the  negligence  of  another,  when  no 
immediate  personal  injury  is  received. 
♦  ♦  •  Moreover,  under  the  facts 
alleged,  negligence  can  in  no  event  be 
imputed  to  appellee  in  this  case,  or 
regarded  as  the  proximate  cause  of 
appellant's  injuries;  for,  not  seeing 
appellant,  being  unseen  by  her,  and 
not  knowing  of  her  presence  in  the 
adjacent  room,  it  cannot  be   claimed 
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animaly  its  attacks  upon  her  children,  and  her  own  conflict  with  the 
chimpanzee,  make  it  impossible  that  she  should  have  been  devoid  of 
fear  for  herself.  Therefore,  under  the  authority  last  cited,  the  court 
was  fully  justified  in  refusing  to  give  the  requested  instruction  on 
the  subject  of  fears  for  another  person. 

No  other  questions  are  discussed  in  the  brief  of  appellant,  and  we 
find  no  others  in  the  record  meriting  analysis. 

The  judgment  is  aflSrmed. 


that  he  could  have  foreseen  or  reason- 
ably anticipated  that  any  injury  would 
probably  result  to  her  from  his  as- 
sault upon  or  abuse  of    ♦    ♦    ♦     [the 


third  party]."  Eeed  v.  Ford,  129 
Ky.  471,  19  L.  E.  A.  (N.  S.)  225,  112 
&  W.  600   (1908). 

O.  L.  C. 


Digitized  by 


Google 


112      19    Negligbncb  and  Compensation  Cases  Annotated.      [La. 


CITY   OF   SHBEVEPOBT   v.    SOXTTHWESTEBN    OAS   & 
ELECTBIO  00. 

[Supreme  Ck>urt  of  Louisiana,  January  6,  1919.] 

145  La.  680,  82  So.  785. 

On  Behearing,  June  30,  1919. 

1.    Electricity— Death  of  dty  fiFeman  by  electrocution — ^Liability  of  electric 
company — ^Defense. 
It  is  no  defense  to  an  action  against  an  electric  company  for  death  by 
electrocution,  resulting  when  the  deceased  came  in  contact  with  one  of  the  com- 
pany's wires,  that   the  insulation  of  wires  soon   deteriorates  under  the  action 


CASE  NOTE. 

Liability  of  third  person  under  com- 
pensation acts  to  injured  workman 
or  his  employer  for  injuries  negli- 
gently caused. 

I.  Action  by  workman  or  bis  depend- 
ents, 113-128. 

A.  Against  third  person  alone,  113- 

126. 

1.  Right  in  general,  113-116. 

2.  Award  as  bar  to  action,  116- 

121. 

8.  Action  as  bar  to  claim  for 
award,  121-123. 

4.  Action  as  ground  for  sus- 
pending award,  123. 

6.  Right  of  insurer  or  employer 
to  share  in  recovery,  124- 
126. 

B.  Against    employer    and    third 

person,  126-128. 

1.  Employer    refusing    to    sue, 

126-127. 

2.  Employer's  manager  as  third 

person,  127-128. 

II.  Action  by  employer  or  bis  insur- 
ance carrier,  129-141. 
A.  Right  to  sue,  129-136. 

1.  In  general,  129-131. 

2.  Effect   of   employee's    negli- 

gence, 131-132. 

3.  Effect   of   employer's    negli- 

gence, 132* 


4.  Effect    of    release    or    other 
recovery  by  employee,  132 
136. 

B.  Subrogation  as  to  payments  in 

futuro,  135-136. 

C.  Basis  of  recovery  where  third 

person  also  under  act,  136- 
138. 

1.  Necessity  of  proof  of  negli- 

gence, 136. 

2.  Necessity  of  proof  of  election, 

136-138. 

D.  Subrogation  as  to  rights  of  de- 

pendents, 138-141. 

1.  Right  of  insurer  to  maintain 

action,  138-141. 

2.  Right  of  insurer  to  share  in 

recovery,  141. 

Oross-references.  Liability  of  third 
person  under  compensation  act  to  in- 
jured workman  or  his  employer  for 
injuries  negligently  caused,  see  16  N. 
C.  C.  A.  390-414;  right  of  injured 
workman  to  sue  third  person  whose 
negligence  caused  injury  as  affected 
by  compensation  acts  and  effect  of 
recovery,  see  14  N.  C.  C.  A.  90L 
916,  10  N.  C.  C.  A.  939-945;  enforce- 
ment of  liability  of  third  person  by 
employer,  insurance  carrier  or  as- 
signee of  claim  where  employee  elects 
to  take  compensation  under  act,  see 
14  N.  C.  C.  A.  1013-1021;  recovery  of 
indemnity  by  employer  from  third 
persons  under  English  Workmen's 
Compensation  Act,  see  5  N.  O.  0.  A. 
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of  Bun  and  rain,  and  that  therefore  it  is  not  commercially  possible  to  keep  wires 
safely  insulated! 

2.  Electricity— Deatb  of  city  fireman  by  electrocution — ^Liability  of  electric 

company— Defense. 

In  an  action  against  an  electric  company  for  death  by  electrocution,  re- 
sulting when  the  deceased  came  in  contact  with  one  of  the  company's  wires, 
wherein  there  was  evidence  to  the  effect  that  the  insulation  of  wires  is  not  for 
protection  but  only  for  preventing  a  wasteful  escape  of  the  fluid,  held,  that 
such  view  of  the  matter  did  not  recommend  itself  to  the  humanity,  not  to  say 
the  common  sense,  of  the  court. 

3.  Electricity— Death  of  city  fireman  by  electrocntion— ^Deceased  was  not  mere 

licensee. 
In  an  action  against  an  electric  company  for  the  death  of  a  city  fireman  by 
electrocution,  resulting  from  the  deceased's  coming  in  contact,  while  fire  fight- 
ing, with  one  of  the  company's  wires  strung  several  feet  away  from  the  bum- 


524-528;  provisions  of  workmen's  com- 
pensation acts  as  to  recovery  of  in- 
demnity by  employer  from  third  per- 
son causing  injury^  see  5  N.  0.  0.  A. 
803-806. 

I.    Action  by  workman  or  bis 
dependents. 

A.    Against  third  person  alone. 

1.    Bight  in  general 

In  Carlson  v.  Mock,  102  Wash.  557, 
173  Pac.  637  (1918),  it  appeared  that 
plAintiff  was  employed  'by  a  street 
railway  company  as  a  track  oiler,  and 
while  so  engaged  upon  a  public  street 
was  struck  and  injured  by  defendant's 
automobile,  alleged  to  have  been  driven 
by  defendant  around  a  corner  at  such 
a  recklessly  high  speed  that  it  was 
cpj-ried  over  to  the  wrong  side  of  the 
street,  where  plaintiff  was  injured. 
The  answer  admitted  that  defendant's 
automobile  struck  plaintiff,  denied  all 
other  allegations  of  the  complaint, 
affirmatively  pleaded  contributory  neg- 
ligence and  for  a  second  affirmative 
plea  alleged  that  plaintiff  was  in  the 
employ  of  the  traction  company  as 
oiler;  that  he  was  engaged  in  such 
duties  when  injured;  that  the  tracks 
of  the  company  are  a  part  of  its 
plant,  and  are  upon  its  premises; 
that  the  occupation  was  inherently 
dangerous  and  extrahazardous  as  de- 
fined by  the  Workmen's  Compensation 
19  N.  C.  C.  A.— 8 


Act;  and  therefore  the  court  had  no 
jurisdiction  of  the  action.  Trial  was 
had  before  the  court  sitting  with  a 
jury  and  at  the  close  of  plaintiff's 
case  a  judgment  of  nonsuit  was  en- 
tered upon  motion  of  defendant  and 
plaintiff  appealed.  Plaintiff  relied,  for 
his  right  to  maintain  an  action  for 
damages  against  defendant,  upon  a 
proviso  of  the  compensation  act  that 
if  an  injury  to  a  workman  occurring 
away  from  the  plant  of  his  employer 
was  due  to  the  negligence  or  wrong 
of  another,  not  in  the  same  employ, 
the  injured  workman  or,  if  death  re- 
sulted, his  widow,  children  or  depend- 
ents should  elect  whether  to  take  un- 
der the  act  or  to  seek  a  remedy 
against  such  third  person,  such  elec- 
tion to  be  made  in  advance  of  any 
suit  under  the  section.  It  was  held 
that  the  term  ** plant,"  as  used  in  the 
proviso  Vas  not  intended  to  include 
more  than  that  part  of  the  employer's 
fixed  property  over  which  he  has  ex- 
clusive control  and  could  not  be  ap- 
plied to  a  public  street  or  highway, 
though  occupied  by  the  employer  for 
certain  purposes,  over  which  the  gen- 
eral traveling  public  had  at  least  equal 
rights  with  the  employer,  and  over 
which  the  employer  had  no  oversight 
or  method  of  protecting  the  employee 
from  negligent  or  wrongful  acts  of 
third  persons.  The  judgment  of  the 
trial  court  was  reversed  with  direc- 
tions  to   proceed   in   accordance    with 
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ing  building  and  above  a  sheet-iron  awning  extending  from  such  building,  held 
that,  as  to  such  company,  such  fireman  was  not  a  mere  licensee  who  was  re- 
quired to  take  the  premises  as  he  found  them. 

4.  Electricity— Death  of  city  fireman — ^Liability  of  electric  company — Oontribn- 
tory  negligence  of  deceased. 
In  an  action  against  an  electric  company  for  the  death  of  a  city  fireman 
by  electrocution,  resulting  from  the  deceased's  coming  in  contact,  while  fire 
fighting  in  the  nighttime,  with  one  of  the  company's  wires  strung  several  feet 
away  from  the  burning  building  and  above  a  sheet-iron  awning  extending  from 
such  building,  held,  that  the  deceased  was  guilty  of  no  negligence,  and  that  the 
fact  that  the  two  firemen  who  preceded  him  onto  the  awning  saw  the  wire  and 
avoided  it  did  not  argue  against  him. 

6.    Workmen's  compensation — Death  of  city  fireman — Sabrogation  of  city — De- 
fenses to  action  by  city. 
In  an  action  by  a  city  against  an  electric  company  for  the  death  of  a  city 


the  views  of  the  court.  Upon  a  re- 
hearing en  banc,  104  Wash.  691,  176 
Pac.  2  (1918),  a  majority  of  the 
court  adhered  to  and  reaffirmed  the 
views  as  expressed  in  the  original 
opinion,  four  of  the  nine  judges  dis- 
senting from  the  holding  that  the 
tracks  of  a  street  railway  company 
were  not  a  part  of  its  plant  within 
the  meaning  of  the  compensation  act. 
In  Hansen  v.  Northwestern  Fuel  Co., 
—  Minn.  — ,  174  N.  W.  726  (1919), 
plaintiff  sued  to  recover  for  personal 
injuries.  The  case  was  dismissed  as 
a  common -law  action  and  retained  for 
an  award  under  the  compensation  act. 
Plaintiff  appealed  from  an  order  deny- 
ing his  motion  for  a  new  trial.  Plain- 
tiff, who  was  in  the  employ  of  a 
laundry  company,  his  duties  being  to 
collect  and  deliver  laundry  on  a  down- 
town route,  forgot  to  collect  from  a 
hotel  a  bundle  which  should  have 
been  at  the  laundry  by  noon.  After 
lunch  he  was  about  town  when,  upon 
remembering  the  bundle,  he  went  im- 
mediately to  the  hotel,  took  the  bun- 
dle on  his  back  and  started  to  the 
laundry,  several  blocks  distant.  On 
his  way  he  was  injured  by  defendant's 
auto-truck.  It  was  held  that  the  in- 
jury arose  out  of  his  employment,  it 
being  a  street  risk  to  which  his  work 
subjected  him  and  that  it  arose  in 
the  course  of  his  employment  for, 
though  he  was  not  using  his  delivery 
wagon   and   it   was   not    customary   to 


carry  laundry  as  he  was  doing  at  the 
time,  he  was  working  in  furtherance 
of  his  employer's  interest  and  the 
laundry  was  received  and  laundered  by 
the  laundry  company  after  the  acci- 
dent; he  had  not  stepped  aside  for 
some  purpose  of  his  own;  he  had 
never  been  told  to  do  or  not  to  do 
as  he  did,  as  such  an  occasion  had 
not  before  arisen;  and  there  would 
have  been  no  thought  of  criticism  if 
the  injury  had  not  intervened.  The 
court  pointed  out  that  an  injured  em- 
ployee might  proceed  under  the  com- 
pensation act  against  his  employer*  or 
against  the  third  party  causing  the 
injury  by  a  common-law  action  for 
negligence,  in  which  case  he  would  be 
obliged  to  prove  his  common-law  cause 
of  action.  If  he  recovered  in  a  com- 
mon-law action  he  could  have  no 
greater  amount  than  that  fixed  by  the 
compensation  act.  If  he  took  nnder 
the  compensation  act  his  employer 
would  be  subrogated  to  his  common- 
law  action  against  the  third  party 
and  his  recovery  limited  to  the  amount 
payable  under  the  compensation  act, 
but  the  statute  gave  no  right  to  pro- 
ceed against  the  third  party  under  the 
compensation  act.  At  the  close  of  the 
testimony  defendant  moved  that  the 
case  be  dismissed  as  a  common-law 
action  and  that  the  court  either  g^nt 
or  deny  an  award  under  the  compen- 
sation act.  This  motion  had  been 
granted.    It  was  held  that  after  doing 
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fireman  by  electrocution,  resulting  from  the  deceased's  coining  in  contact,  while 
fire  fighting,  with  one  of  the  company's  wires  strung  several  feet  away  from 
the  burning  building  and  above  a  sheet-iron  awning  extending  from  such  build- 
ing, where  the  city  sued  not  in  its  own  right  but  as  the  subrogee  of  the  de- 
ceased's widow  and  children,  to  whom  it  had  paid  compensation  under  the  Em- 
ployers' Liability  Law,  held,  that  the  electric  company  could  not  defend  on  the 
ground  of  contributory  negligence  on  the  part  of  the  city,  and  estoppel  because 
the  city's  electrician  had  not  condemned  the  location  of  the  wire,  but,  on  the 
contrary,  by  not  objecting  to  such  location,  had  impliedly  approved  it. 

On  Rehearing. 

6.    Workmen's  compensation — Sabrogation  of  employer— Persons  bound  by  sub- 
rogation agreement— Widow  and  child  of  deceased  employee. 
Where  a  city  fireman  was  electrocuted,  while  fire  fighting,  by  coming  in 
contact  with  an  electric  company's  wire  which  was  strung  several  feet  away 
from  the  burning  building  and  above  a  sheet-iron  awning  which  extended  from 


this  defendant  could  not  contest  the 
question  of  its  liability  to  the  extent 
to  which  the  laundry  company  was 
liable  and  there  was  nothing  left  to  do 
but  fix  compensation.  The  order  de- 
nying plaintiff's  motion  for  a  new 
trial  was  affirmed  and  the  case  re- 
manded with  directions  to  the  court 
to  entertain  such  further  proceedings 
a9   were  appropriate. 

2.    Award  as  bar  to  action. 

B  was  injured  by  collision  with  de- 
fendant's street  car.  At  the  time  of 
the  accident  he  was  an  employee  of  a 
corporation  which  carried  compensa- 
tion insurance.  The  compensation  hav- 
ing been  adjusted  and  paid,  this  ac- 
tion was  commenced  in  the  names  of 
B  and  the  employing  company.  De- 
fendant's demurrer  on  the  ground  of 
misjoinder  of  parties  was  overruled, 
issue  was  joined  and  the  cause  pro- 
ceeded to  trial.  At  the  close  of  the 
evidence  a  nonsuit  was  granted  as  to 
B  on  the  ground  that  he  was  improp- 
erly joined  as  a  party.  A  nonsuit 
was  denied  as  to  the  insurance  com- 
pany, but  the  trial  resulted  in  a  ver- 
dict for  defendant.  An  appeal  from 
the  judgment  of  nonsuit  was  taken  by 
B.  It  was  held  that  section  31  of  the 
Workmen's  Compensation  Act  (St. 
1913,  p.  295)  operated  to  transfer  the 
legal  title  to  the  claim  for  damages 
from  the  employee  to  the  employer  or 
his  insurer,  but  that  the  employee  re- 


tained an  equitable  interest  therein  as 
to  any  surplus  that  might  be  recov- 
ered over  the  amount  paid  by  the  em- 
ployer and  was  a  real  party  in  in- 
terest in  the  litigation  and  therefore 
the  trial  court  erred  in  granting  a 
nonsuit  as  to  him.  The  court  affirmed 
the  judgment,  however,  because  it  ap- 
peared that  the  error  was  harmless, 
inasmuch  as  the  case  was  conducted 
to  its  conclusion  by  the  attorney  whom 
B  had  selected  to  represent  him  and 
the  verdict,  amounting  as  it  did  to  a 
finding  that  defendant  was  without 
fault,  was  a  negation  of  the  existence 
of  any  right  whatsoever  in  B,  as  his 
interest  was  necessarily  predicated 
upon  a  showing  of  negligence  on  the 
part  of  defendant  and  a  recovery  of 
a  sum  in  excess  of  that  paid  him  by 
his  employer.  A  rehearing  was  de- 
nied. Basset  v.  United  Railroads  of 
San  Francisco,  —  Cal.  App.  — ,  177 
Pac.  884  (1918). 

Plaintiff,  an  employee  of  an  iron 
company,  while  engaged  in  cleaning 
the  runways  of  the  elevator  doors  to 
the  elevator  shafts  he  was  assisting 
to  install  in  a  building  for  which  his 
employer  had  a  subcontract,  was  struck 
by  an  elevator  negligently  operated  in 
the  shaft,  without  warning  by  em- 
ployees of  defendants  which  had  the 
subcontract  for  installing  the  eleva- 
tors. He  fell  five  stories  to  a  cement 
floor,  receiving  severe  injuries  for 
which    he    commenced    an    action    for 
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such  building,  and  the  city  settled  with  the  deceased's  widow  and  minor  child 
under  the  Workmen's  Compensation  Act  (No.  20  of  1914,  p.  44),  and  at  the  time 
of  accepting  payment  from  the  city  the  widow  entered  into  an  agreement 
whereby  she  subrogated  it  to  all  of  the  rights  of  herself  and  her  child  against 
the  electric  company,  and  stipulated  that  the  city  should  pay  over  to  her  the 
full  amount  of  the  judgment  recovered  less  that  part  which  it  had  already 
paid  to  her  for  herself  and  her  child,  held,  that  the  act  of  subrogation  was  valid 
not  only  as  to  the  widow  but  as  to  the  child  as  well. 

7.    Workmen's  compensation — ^Rlght  of  action  against  tliird  persons. 

The  right  of  an  employee,  under  the  Employers'  Liability  Act,  to  compen- 
sation from  his  employer  for  personal  injuries  does  not  exclude  the  right  of  an 
injured  person  to  recover  damages  from  third  persons  through  whose  fault  the 
damage  happened. 

Provosty,  J.,  dissenting. 


damages  against  the  elevator  com- 
pany and  one  of  its  employees  and 
recovered  judgment.  Defendants  ap- 
pealed. The  negligence  alleged  by 
plaintiff  was  that  the  work  being  done 
by  the  iron  company  and  the  elevator 
company  was  conflicting  and  rendered 
the  work  dangerous  for  employees  of 
both  if  they  were  permitted  to  work 
in  the  same  elevator  shaft  at  the 
same  time,  and  that  the  shaft  in  ques- 
tion had  been  turned  over  to  the  iron- 
workers and  instructions  issued  to  de- 
fendants not  to  use  that  shaft  or  the 
elevator  during  working  hours,  but, 
notwithstanding  such  notice,  and  with- 
out any  warning  or  other  precaution, 
defendants  lowered  the  elevator,  strik- 
ing plaintiff.  It  was  held  that  the 
pleading  warranted  an  instruction  on 
the  theory  that  if  defendants  knew 
or  in  the  exercise  of  ordinary  care 
could  have  known,  plaintiff's  position, 
it  was  the  duty  of  the  one  in  charge 
of  the  elevator  to  have  given  reason- 
able warning  of  an  intention  to  move 
it  and  that  a  statement  in  an  instmc- 
tion  that  "it  is  admitted  or  estab- 
lished in  this  case  that  the  work  be- 
ing performed  by  the  plaintiff  made 
it  necessary  or  proper  for  him  to  be 
about  or  in  the  elevator  shaft  known 
an  the  south  shaft"  was  justified,  as 
it  was  not  disputed  that  plaintiff  had 
been  ordered  to  clean  up  the  runway 
of  the  doors  and  that  the  position  he 
assumed  was  proper  for  that  purpose. 


It  was  also  held  that  evidence  that 
a  few  days  before  the  accident  the 
individual  defendant,  who  was  operat- 
ing the  elevator  at  the  time  of  the 
injury  was  ordered  by  the  superin- 
tendent of  the  general  contractor,  in 
the  presence  of  the  elevator  com- 
pany's foreman,  to  stop  it  during 
working  hours  as  the  use  of  the  shaft 
was  necessary  for  the  ironworkers  to 
complete  their  work,  was  strong  evi- 
dence that  the  foreman  heard  such 
instructions  and  knew  that  the  shaft 
was  in  use  by  the  ironworkers  and 
that  an  express  agreement  with  the 
ironworkers  was  not  necessary.  De- 
fendant pleaded  that  under  the  Em- 
ployers' Liability  Act  where  a  third 
person  was  liable  to  the  employee  for 
the  injury,  the  employer  was  subro- 
gated to  his  right  against  such  third 
person  and  by  reason  thereof  plaintiff 
assigned  his  cause  of  action  against 
defendant  to  his  employer  and  was  not 
a  proper  party  to  institute  this  action. 
Plaintiff's  reply  alleged  that  the  ac- 
tion was  brought  with  the  approval 
and  under  the  direction  of  the  iron 
company,  that  in  the  trial  court  the 
iron  company  admitted  its  liability 
for  compensation  and  its  willingness 
to  assign  its  right  of  action  against 
the  elevator  company,  and  that  the 
court  authorized  plaintiff  to  proceed 
with  the  action  and  to  apply  the  pro- 
ceeds first  to  the  satisfaction  of  any 
claim    plaintiff    might    have    against 
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Action  by  subrogated  employer  which  had  settled  under  the  Work- 
men's Compensation  Act  for  the  death  of  an  employee  against  the 
third  person  causing  the  death.     Judgment  for  plaintiff.     Aflirmed. 

For  appellant — ^Alexander  &  Wilkinson,  and  B.  W.  &  P.  N. 
Browne. 

For  appellee — J.  C.  Henriques. 


the  ironworks  for  compensation.  The 
court  held  that  plaintiff  had  a  right 
to  bring  the  action  in  his  own  name 
under  section  3659,  Rev.  St.  1913;  that 
the  section  was  designed  for  the  pro- 
tection of  an  employer  who  had  paid 
the  compensation;  and  that,  if  the 
employer's  rights  were  protected,  it 
17 as  no  concern  of  the  third  party. 
It  was  urged  that  the  verdict  for 
$25,000  was  exorbitant  in  that  the 
amount  invested  at  6  per  cent  would 
bring  an  amount  largely  in  excess  of 
plaintiff's  normal  income.  The  court 
pointed  out  that  the  fall  caused  a 
compound  fracture  of  both  legs,  broke 
one  arm,  fractured  the  jaw,  dislocated 
a  number  of  teeth  and  otherwise  se- 
verely sprained,  bruised  and  injured 
plaintiff,  necessitating  a  number  of 
surgical  operations  which  resulted  in 
shortening  both  legs,  one  about  1% 
inches  more  than  the  other;  that  he 
suffered  severe  pain  and  was  a  crip- 
ple for  life,  though  he  was  an  active, 
strong  and  healthy  young  man  prior 
to  the  injury;  and  held  that  the  ver- 
dict was  not  excessive.  The  verdict 
was  also  attacked  as  being  a  quotient 
verdict,  affidavits  to  that  effect  from 
two  of  the  jurors  being  filed  and  a 
new  trial  asked.  The  court  held  that 
this  evidence  was  unsatisfactory,  as 
the  affidavits  were  not  made  until  3 
months  after  the  trial,  did  not  show 
that  the  jury  had  previously  agreed 
to  be  bound  by  the  result,  and  were 
not  filed  until  the  day  the  motion  for 


a  new  trial  was  passed  upon,  so  there 
was  no  opportunity  to  obtain  counter- 
affidavits;  and  refused  to  set  aside  the 
verdict.  Thomas  v.  Otis  Elevator  Co., 
—  Neb.  — ,  172  N.  W.  53   (1919). 

Appellee  was  libelant  of  a  vessel  in 
an  action  for  damages  for  personal  in- 
juries received  by  him  while  assisting 
in  loading  the  vessel,  as  the  employee 
of  a  stevedore  company  which  was 
loading  the  ship  as  an  independent 
contractor.  The  injury  was  caused  by 
the  fall  of  a  bale  of  cotton  due  to  the 
breaking  of  defective  tackle  furnished 
by  the  ship  which  it  was  the  duty  of 
the  ship  to  use  reasonable  care  while 
inspecting.  It  was  held  that  the  dis- 
trict judge  was  justified  in  finding 
that  a  reasonable  inspection  would 
have  disclosed  the  defect  in  the  tackle. 
Appellant  contended  that  the  decree 
in  favor  of  appellee  was  erroneous 
because  he  accepted  $112.50  from  the 
insurance  company,  with  which  the 
stevedore  company  and  the  ship 
agents  had  insured  as  required  by 
the  Texas  Workmen's  Ck)mpensation 
Act.  It  was  conceded  that  the  pro- 
visions of  the  Texas  act  were  not  ap- 
plicable to  the  situation,  but  it  was 
contended  that,  by  asserting  a  claim 
against  the  stevedore  company  under 
that  act,  appellee  had  elected  to  waive 
his  remedy  elsewhere.  The  court  said 
that  whatever  force  that  argument 
might  have  as  against  appellee's  right 
to  not  proceed  against  his  employer, 
the    stevedore    company,    it    could   not 
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PROVOSTY,  J.  In  the  course  of  fighting  a  fire  that  was  inside 
the  second  story  of  a  furniture  store,  the  firemen  set  up  a  ladder 
against  the  sheet  iron  awning  which  extended  from  the  building 
over  the  sidewalk  at  the  elevation  of  the  second  floor,  and  three 
of  them  went  up  this  ladder  with  the  nozzle  end  of  a  hose.  There 
was  an  arc  light  wire  of  the  defendant  company  four  feet  five 
inches  above  this  awning  and  six  feet  eight  inches  from  the  build- 
ing; and  below  it  were  two  other  wires.  The  foremost  firemen 
managed  to  pass  between  this  top  wire  and  those  below  it.  The 
third  fireman,  just  as  he  stepped  from  the  ladder  to  the  awning, 
was  seen  to  fall  down  upon  the  awning,  and  to  be  holding  the  top 


affect  his  right  to  proceed  against  the 
ship,  as  he  was  not  employed  by  it 
and  had  made  no  claim  against  the 
insurance  company  as  insurers  of  the 
ship  and  the  release  given  purports  to 
be  in  favor  of  the  insurance  company 
and  the  stevedore  company  only,  so 
far  as  it  applied  to  the  Workmen's 
Compensation  Act.  As  the  release 
shows  that  both  parties  understood  the 
Texas  Compensation  Act  to  be  applica- 
ble and  executed  it  to  carry  out  its 
terms,  the  release  should  be  given  no 
greater  effect  than  the  Texas  law 
would,  if  applicable,  have  given  to 
the  receipt  of  payments  by  the  ap- 
pellee. As  the  Texas  law  did  not 
preclude  him  from  pursuing  his  rem- 
edy against  a  stranger  who  was  jointly 
liable  for  his  injury  it  would  be  nec- 
essary, to  bar  the  action,  to  show  that 
he  had  been  fully  satisfied  by  the 
payment  made  by  the  insurer  and  that 
could  be  done  only  by  showing  an 
agreement  on  his  part  to  accept  such 
payment  as  full  satisfaction  or  by 
convincing  the  court  that  the  pay- 
ment was  adequate  in  amount  to  that 
end.  The  court  held  that  the  utmost 
effect  to  be  given  to  the  payments 
and  release,  either  under  the  com- 
pensation act  or  at  common  law  would 
be  to  estop  him  from  suing  his'  em- 
ployer and  to  operate  as  a  pro  tanto 
satisfaction  of  his  cause  of  action 
against  the  stranger  and,  as  the  evi- 
dence of  the  payment  was  before  the 


district  judge,  it  must  be  assumed  he 
gave  it  its  legal  effect  in  fixing  the 
amount  of  the  decree.  A  decree  for 
libelant  was  afi&rmed,  the  amount  not 
being  stated  in  the  opinion.  The 
Emilia  S.  De  Perez,  160  C.  C.  A.  490, 
248  Fed.  480   (1918). 

Plaintiff  was  injured  while  in  the 
employ  of  a  tie  company  and  engaged 
in  loading  ties  upon  cars  placed  upon 
a  spur  track  on  the  premises  of  the 
tic  company  by  defendant  railroad 
company,  the  injury  being  caused  by 
the  negligence  of  defendant  in  push- 
ing a  train  of  cars  upon  the  spur 
against  the  cars  plaintiff  was  engaged 
in  loading.  He  brought  action  for 
damages  against  defendant,  a  demur- 
rer to  his  declaration  on  the  ground 
that  the  parties  were  within  the  com- 
pensation act  was  sustained,  plaintiff 
elected  to  abide  by  the  declaration 
and  judgment  was  rendered  in  bar  of 
the  action  and  for  costs,  to  reverse 
which  this  writ  of  error  was  prose- 
cuted. It  was  first  contended  by  plain- 
tiff that  it  did  not  appear  from  the 
declaration  that  the  tie  company  was 
Gi^gaged  in  an  extrahazardous  business 
as  contemplated  by  section  3  of  the 
Workmen's  Compensation  Act.  It  was 
held,  however,  that  while  the  declara- 
tion did  not  specifically  allege  that 
the  tie  company  or  defendant  were 
operating  under  the  compensation  act 
the  allegations  were  sufficient  to  show 
that  defendant  was  a  common  carrier 
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wire  with  one  hand,  while  electrical  sparks  were  spitting  out  at 
the  place  where  he  had  hold  of  the  wire.  Whether  he  had  stumbled, 
or  slipped,  on  the  steep  awning  and  caught  the  wire  in  his  fall, 
or  had  fallen  as  the  result  of  having  put  his  hand  on  the  wire,  is 
not  known.  EUs  companions  instantly  pulled  him  off;  but  he  was 
already  dead — electrocuted.  The  water  had  just  begun  to  spout 
from  the  hose.  It  was  after  night,  but  light  enough  from  the  flames 
and  from  the  street  lamps  for  him  to  have  seen  the  wires,  as  his 
companions  had  done.  The  city  of  Shreveport,  as  his  employer, 
settled  with  his  widow  and  children  her  liability  to  them  under  the 
Employers'  Liability  Law  (Act  No.  20,  p.  44  of  1914),  and  deeming 


and  that  the  tie  company  and  plaintiff 
TV  ere  engaged  in  'Heading  or  unload* 
ing"  in  connection  with  carriage  by 
land  or  water  so  that,  under  the  terms 
of  the  act,  the  tie  company  would 
conclusively  be  presumed  to  be  op- 
erating under  the  act  until  it  was 
shown  to  have  elected  not  to  so  op- 
exate,  which  presumption  also  applied 
to  plaintiff  and  was  not  controverted 
by  any  allegation  of  the  complaint. 
It  was  next  contended  that  the  in- 
jury did  not  arise  out  of  and  in  the 
course  of  plaintiff's  employment  which 
contention  was  not  sustained,  the  dec- 
laration having  alleged  that  plaintiff 
was  in  the  employ  of  the  tie  com- 
pany which  was  engaged  in  loading 
ties  for  shipment  with  defendant  rail- 
road and  that  he  was  injured  while 
loading  ties  on  the  spur  track.  The 
<K>urt  held  that  section  6  of  the  act 
which  limits  the  remedy  of  an  em- 
ployee or  his  dependents  to  that  pro- 
vided by  the  compensation  act  and 
section  29,  which  gives  an  employer 
who  has  paid  compensation  a  right  of 
action  for  reimbursement  against  a 
third  party  causing  the  injury,  must 
be  construed  together  and  so  con- 
strued they  limit  an  employee  to  re- 
covery under  the  compensation  act 
against  the  employer  and  give  the  em- 
ployer the  right  to  recover  from  a 
third  party,  whose  negligence  caused 
the  injury,  the  amount  paid  to  the 
employee  when  the  employer,  the  em- 


ployee and  the  third  party  are  all 
operating  under  the  compensation  act. 
The  judgment  of  the  trial  court  sus- 
taining the  demurrer  to  the  complaint 
was  affirmed.  Rogers  v.  Illinois  Cent. 
R.  Co.,  210  HI.  App.  577  (1918). 

Plaintiff,  employed  as  a  lineman  by 
a  telephone  company,  was  injured 
when  he  came  in  contact  with  a  tele- 
phone wire  which  had,  without  his 
knowledge,  come  in  contact,  at  a  point 
200  yards  away,  with  an  electric  wire 
owned  by  defendant  city.  In  response 
to  special  issues  the  jury  found  the 
injuries  to  plaintiff  were  directly  and 
proximately  caused  by  the  negligence 
of  the  city  in  so  constructing  its  poles 
and  wires  as  to  permit  them  to  come 
in  contact  with  the  telephone  wires. 
Defendant  answered  that  the  tele- 
phone company  was  a  subscriber  to 
the  industrial  accident  board  which 
became  liable  to  plaintiff  for  the  in- 
juries and  had  settled  with  plaintiff 
in  the  manner  provided  by  statute 
and  that  plaintiff,  having  accepted 
such  settlement,  was  precluded  from 
recovering  against  defendant.  The 
trial  court  sustained  an  exception  to 
the  plea  and  defendant  appealed.  The 
court  held  that  the  principles  that 
when  an  injury  was  occasioned  by  the 
acts  of  two  or  more  joint  tort-feasors, 
the  injured  party  could  have  but  one 
satisfaction  though  he  might  have 
judgment  against  all  of  them,  and 
that    where    a    plaintiff    settled    with 
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that  under  section  7  of  said  law  she  was  legally  subrogated  to 
whatever  *  right  they  might  have  to  claim  damages  from  the 
defendant  company,  and  having  also  obtained  from  them  an  express 
subrogation,  brought  the  present  suit. 

An  exception  of  no  cause  of  action  based  upon  the  supposed 
ineffectiveness  of  the  subrogation  was  sustained  below.  On  appeal 
to  this  court,  the  judgment  was  reversed;  this  court  holding  that, 
while  legal  subrogation  had  not  taken  place,  the  contractual  sub- 
rogation was  good  as  to  the  widow.  140  La.  1078,  74  So.  559.  The 
question  as  to  the  validity  of  the  contractual  subrogation  of  the 
rights  of  the  children  was  expressly  reserved. 


one  tort-feasor  another  was  entitled  to 
have  such  paTment  credited  as  an 
offset  pro  t<into  against  any  damages 
recovered  against  him,  were  inapplic- 
able inasmuch  as  the  responsibility  of 
the  insurance  association  did  not 
arise  from  the  tort  of  the  employer, 
but  from  its  contract  to  indemnify  the 
employee  for  the  injury  without  ref- 
erence to  any  negligence  on  the  part 
of  the  employer,  its  liability  being 
purely  one  of  contract  supported  by 
a  valuable  consideration  on  the  part 
of  the  employer  by  the  premium  paid 
and  on  the  part  of  the  employee  by 
his  surrender  of  his  cause  of  action 
against  his  employer,  to  which  contract 
a  third  party  causing  the  injury  was 
not  a  party,  sharing  none  of  its  burdens 
and  being  entitled  to  none  of  its  ben- 
efits. The  court  pointed 'out  that  the 
Texas  Employers'  Liability  Act  omit- 
ted a  provision  contained  in  some 
other  acts  that  an  employee  should 
not  be  entitled  to  recover  both  com- 
pensation and  damages  against  a  third 
party  and  also  that,  under  the  Texas 
act,  the  insurer  was  given  no  right  to 
indemnify  itself  against  the  wrong- 
doer, except  when  he  was  an  inde- 
pendent contractor  or  subcontractor 
doing  work  for  the  subscriber, 
and  held  that  the  settlement  with 
the  plaintiff  by  the  insurance 
company  did  not  operate  as  a 
waive?  of  his  right  to  sue  defendant 
for   damages.     Judgment   for  plaintiff 


was  affirmed.  City  of  Austin  v.  John- 
son, —  Tex.  Civ.  App.  — ,  204  S.  W. 
1181   (1918). 

Appellant  began  an  action  for  per* 
sonal  injuries  against  appellee  and 
two  others  for  personal  injuries  al- 
leged to  have  been  caused  by  their 
negligent  operation  of  an  automobile. 
A  verdict  for  $5,000  was  recovered. 
On  appeal  the  judgment  was  reversed 
because  there  was  no  liability  against 
the  other  two  defendants  and  re- 
manded for  further  proceedings  against 
appellee.  Upon  reinstatement  the  suit 
was  dismissed  as  to^  such  defendants 
and  an  amended  declaration  filed 
against  appellee  alone.  Appellee  filed 
pleas  of  the  general  issue,  the  statute 
of  limitations  and  five  special  pleas, 
and  after  withdrawal  of  the  plea  of 
limitations  the  court  overruled  appel- 
lant's demurrer  to  the  special  pleas. 
Appellant  stood  by  his  demurrer  and, 
from  a  judgment  in  bar  of  the  action, 
appealed  directly  to  the  supreme  court 
on  the  ground  that  the  constitution- 
ality of  section  29  of  the  Workmen^ 
Compensation  Act  was  involved.  Three 
of  the  special  pleas  alleged  that  both 
appellant  and  his  employers  had  elected 
to  be  bound  by  the  Workmen's  Com- 
pensation Act  and  that  appellee  had 
elected  not  to  be  so  bound.  The  other 
pleas  were  substantially  the  same 
except  that  they  contained  no  aver- 
ments that  appellee  had  or  had  not 
elected  to  be  bound  by  the  act.     The 
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The  reason  why  the  court  held  that  the  legal  subrogation  had  not 
taken  place  was  that  the  said  section  7  of  the  Employers'  Liability 
Act  in  making  provision  for  such  legal  subrogation  mentions  only 
the  injured  employee  himself,  saying  nothing  of  ** dependents.'*  The 
decision  became  final  in  March,  1917.  The  Legislature  of  1918  (Act 
No.  38)  amended  the  said  section  7,  doubtless  in  view  of  that 
decision,  by  adding  after  the  word  ** employee"  the  words  **or  his 
dependent";  so  that,  as  the  law  now  stands,  the  employer  who  has 
made  a  settlement  of  his  liability  under  said  law  is  subrogated  by 
operation  of  law  not  only  when  the  settlement  has  been  with  the 
etnployee  himself  but  also  when  it  has  been  with  his  dependents. 


pleas  were  baaed  on  section  6  of  the 
eompensation  act,  which  provided  that 
no  common-law  right  of  recovery 
should  be  available  to  an  employee 
within  the  act,  and  section  29,  pro- 
viding for  action  against  a  third  per- 
son causing  the  injury.  Appellant 
contended  that  if  section  29  deprived 
employees  of  the  right  to  recover  from 
third  parties  who  were  not  within  the 
act,  such  provision  was  unconstitu- 
tional as  not  being  within  the  title  of 
the  act  and  as  depriving  appellant  of 
his  property  without  due  process.  The 
constitutional  questions  were  held  to 
have  been  decided  by  the  earlier  cases 
of  Keeran  v.  Peoria,  ?.  &  C.  Traction 
Co.,  277  ni.  413,  115  N.  E.  636 
(1917),  and  Friebel  v.  Chicago  City 
B.  Co.,  280  ni.  76,  16  N.  C.  C.  A. 
390,  117  N.  E.  467  (1917),  which 
held  in  substance  that  neither 
an  employee,  his  personal  representa* 
tive,  nor  his  next  of  kin  had  any 
vested  right  to  recover  for  personal 
injuries  to  the  employee  that  the  leg- 
islature could  not,  at  any  time,  do 
away  with  by  a  public  enactment. 
It  was  'further  held  in  the  present 
ease  that  section  29  of  the  compensa- 
tion act  preserved  in  full  the  common- 
law  right  of  action  against  a  negli- 
gent third  party  who  had  elected  not 
to  be  bound  by  the  act,  in  which  case 
the  employee  was  not  required  to 
elect  between  compensation  under  the 
act  and  damages  at  common  law,  but 


might  prosecute  both  at  the  same 
time,  and  recovery  in  the  common-law 
action  would  not  be  limited  to  the 
amount  recoverable  under  the  com- 
pensation act,  the  only  modifications 
of  the  common-law  right  of  action 
made  by  the  section  being  that  the 
employer  was  given  a  right  to  sue  for 
the  entire  damages  either  in  his  own 
name  or  the  name  of  the  injured  em- 
ployee or  that  he  might  continue  any 
suit  begun  in  the  name  of  the  em- 
ployee after  his  liability  under  the 
act  was  fixed  or  paid.  The  law  action 
in  such  case  would  be  continued  and 
maintainable  for  the  use  of  both  em- 
ployer and  employee;  each  would  have 
an  enforceable  interest  in  the  judg- 
ment if  it  was  in  excess  of  the  in- 
demnity of  the  employer,  a  suit  in 
the  name  of  the  employee  and  judgment 
therein  would  bar  another  suit  in  the 
name  of  the  employer,  whether  the 
suit  was  in  fact  prosecuted  and  con- 
trolled by  the  employee  or  employer, 
and  payment  of  the  judgment  by  de- 
fendant if  one  was  obtained  would 
completely  discharge  him  from  all 
liability.  The  pleas  were  held  to  state 
no  defense,  and  judgment  was  re- 
versed with  directions  to  sustain  ap- 
pellant's demurrer.  Gones  v.  Fisher, 
286  ni.  606,  122  N.  E.  95   (1919). 

3.    Action  as  bar  to  claim  for  award. 

A  mother,  whose  son  was  killed  by 
collision  with  the  truck  of  a  creamery 
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The  learned  counsel  for  plaintiff  contends  that  the  said  amend- 
ment controls  this  case.  We  think  not.  The  rights  of  the  children 
could  not  be  taken  away  from  them  and  transferred  to  the  plaintiff 
by  any  act  of  the  Legislature.  It  would  be  the  divesting  of  vested 
rights. 

And  so  far  as  concerns  the  contractual  subrogation  which  the 
mother  and  tutrix  undertook  to  make  for  these  children,  it  was 
nothing  more  than  an  alienation  of  minors'  property  without  ob- 
servance of  the  forms  prescribed  by  law  for  the  alienation  of 
minors'  property;  and  therefore  null.  Were  the  city  to  fail  in  the 
present  suit,  the  judgment   would  be  in  no  way  binding  on  tlie 


company  while  he  was  riding  his  mo- 
torcycle as  niessenger  for  a  telegraph 
company,  made  a  settlement  with  the 
creamery  company  for  a  sum  slightly 
in  excess  of  the  funeral  expenses,  she 
being  a  foreigner  unacquainted  with 
the  English  language  and  being  told 
that  if  she  did  not  accept  that  sum 
she  would  get  nothing.  An  application 
to  the  probate  court  was  made  for 
her  appointment  as  administratrix  and 
on  the  same  day  she  was  appointed, 
filed  a  petition  to  accept  the  amount 
for  a  release,  received  such  permission 
and  released  all  claims,  this  being  the 
sixth  day  after  the  death  of  the  son. 
Later  the  mother  applied  to  the  in- 
dustrial accident  board  for  compensa- 
tion, an  award  of  $10  per  week  for 
300  weeks  was  made  and  the  employer 
appealed,  claiming  that,  by  giving  the 
releases,  claimant  had  deprived  it  of 
recourse  against  the  creamery  com- 
pany. The  court  sustained  the  award, 
holding  that  the  release  did  not 
amount  to  a  release  of  the  employer 
and  that,  as  the  compensation  act 
clothed  the  employer  with  the  absolute 
right  to  recover  such  payments  as  it 
was  obliged  to  make  from  the  third 
person  liable  for  the  injury,  such  third 
person,  in  making  a  settlement,  would 
be  held  to  have  done  so  with  knowl- 
edge that  it  might  be  called  upon  to 
respond  to  the  employer  of  deceased 
^0  was,  primarily,  legally  liable  un- 
der the  terms  of  the  compensation  act 


to  the  injured  employee  or  his  de- 
pendents in  case  of  his  death.  The 
industrial  accident  board  based  its 
award  upon  a  finding  that  the  cream- 
ery company  was  not  legally  liable 
for  the  accident  and  therefore  the 
amount  it  paid  was  a  mere  gratuity 
and  the  release  was  no  bar  to  com- 
pensation from  the  employer.  The 
court  found  it  unnecessary  to  pass 
upon  that  question  because,  in  any 
e\ent,  the  telegraph  company  was 
loft  free  to  proceed  against  the 
creamery  company  as  though  no  set- 
tlement had  been  made.  Naert  v. 
Western  U.  Tel.  CJo.,  206  Mich.  68, 
172  N.'W.  606  j(1919). 

Plaintiff,  who  was  employed  as  a 
teamster  by  a  corporation  which  was 
under  the  Workmen's  Compensation 
Act,  was  injured  in  consequence  of  his 
horse  being  frightened  by  the  flapping 
of  the  canvas  cover  on  a  machine 
used  by  defendant,  a  street  railway 
company,  for  grinding  rails.  The  ma- 
chine had  been  left  on  the  street  after 
it  had  been  used  at  another  place  in- 
stead of  havhig  been  placed  in  de- 
fendant 's  storage  house,  and  *no  writ- 
ten license  to  place  an  obstruction  in 
the  street  had  been  obtained  from  the 
street  commissioner  as  was  required 
by  ordinance.  It  was  held  that 
whether,  under  the  circumstances,  the 
machine  rendered  the  street  dangerous 
for  travelers  was  a  question  for  the 
jury  and,  if  they  found  it  constituted 
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minorSy  who  could  obtain  the  annulment  of  the  said  attempted  trans- 
fer, or  subrogation,  of  their  rights,  and  then  renew  against  the 
defendant  company  the  present  suit. 

The  exception  of  no  cause  of  action  must  therefore  be  sustained 
in  so  far  as  plaintiff's  suit  is  founded  upon  the  rights  of  the  minors. 

On  the  merits,  the  case  is  closely  analogous  to  that  of  Clements 
V.  Electric  Light  Co.,  44  La.  Ann.  692,  11  So.  51,  16  L.  R.  A.  43, 
32  Am.  St.  Rep.  348,  where  a  workman  going  on  a  roof  to  repair 
it  was  killed  by  contact  with  an  insufficiently  insulated  wire,  and 
the  company  was  held  responsible. 

Evidence  was  offered  to  show  that  the  insulation  of  wires  soon 


an  obstruction,  defendant's  failure  to 
procure  the  license  could  be  consid- 
ered in  passing  upon  its  negligence 
and  that  the  question  of  defendant's 
liability  was  properly  submitted  to 
the  jury.  It  was  contended'  that,  as 
plaintiff  had  given  notice  of  a  claim 
for  compensation  to  the  insurer  of  his 
employer,  he  could  not  maintain  the 
present  action.  It  was  held  that,  un- 
der the  compensation  act,  plaintiff 
could  not  concurrently  proceed  at 
common  law  for  damages  and  for 
compensation  under  the  statute,  but 
that  the  action  at  law,  having  been 
begun  before  the  notice  of  claim  for 
compensation  was  given,  was  an  elec- 
tion by  which  plaintiff  as  well  as 
defendant  was  bound  and  that  the  ac- 
tion at  law  was  maintainable.  The 
court  further  held  that  it  was 
unnecessary  to  consider  whether 
payment,  by  plaintiff's  employer, 
of  his  wages  during  the  first 
week  of  his  disability  was  made 
under  the  statute  or  was  a 
gratuity  or  whether  his  subsequent 
notice  of  withdrawal  to  the  insurer 
operated  as  a  waiver  of  the  claim  for 
compensation.  Labuff  v.  Worcester 
Consol.  St.  B.  Co.,  231  Mass.  170,  120 
N.  E,  381   (1918). 

d.     Action  as  ground  for  suspending 
award. 

An   employee   of   a   city   was   killed 


through  the  negligence  of  a  power 
company,  and  compensation  was 
awarded  to  the  mother  as  dependent 
and  payments  made  thereon  by  the 
city.  An  administrator  was  appointed 
and  suit  brought  against  the  power 
company  and  a  part  of  the  recovery 
therein  paid  to  the  mother.  The  city 
filed  a  petition  to  intervene  in  this 
suit,  but  failed  to  prosecute  its  claim 
to  the  fund  recovered.  After  pay- 
ment of  the  mother's  share  of  this 
judgment  the  city  filed  a  petition  with 
the  industrial  board  praying  that  it 
be  permitted  to  cease  paying  to  the 
mother  on  the  compensation  award  and 
that  it  be  allowed  credit  on  the 
amount  of  the  award  to  the  mother 
to  the  extent  of  the  amount  paid  to 
her  as  proceeds  of  the  judgment.  The 
court,  after  pointing  out  that  the 
compensation  statute  did  not  require 
dependents  to  elect  whether  to  pro- 
ceed under  the  act  against  the  em- 
ployer or  at  law  against  the  negligent 
third  party  as  is  required  of  the  em- 
ployee himself,  held  that  the  dty, 
having  failed  to  protect  its  rights  in 
the  manner  pointed  out  by  the  stat- 
ute, could  not,  by  petition  to  the 
board,  have  credited  upon  the  awsrd 
against  it  any  sums  received  by  the 
mother  as  a  result  of  the  suit  against 
the  power  company.  Vereeke  v.  City 
of  Grand  Rapids,  203  Mich.  85,  168 
N.  W.  1019  (1918). 
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deteriorates  under  the  action  of  sun  and  rain,  and  that  therefore  it 
is  not  commercially  possible  to  keep  the  wires  safely  insulated.  This 
was  held  in  the  case  of  Moren  v.  N.  0.  R.  &  L.  Co.,  125  La.  944, 
52  So.  106,  136  Am.  St.  Rep.  344,  not  to  be  a  good  defense. 

There  was  also  some  evidence  to  the  effect  that  the  insulation  of 
wires  is  not  for  protection,  but  only  for  preventing  a  wasteful  escape 
of  the  fluid.  That  view  of  the  matter  does  not  recommend  itself  to 
the  humanity,  not  to  say  the  common  sense,  of  the  court. 

Another  defense  is  that  the  fireman  was  a  mere  licensee,  and 
therefore  had  to  take  the  premises  as  he  found  them,  and  abide  by 
the  consequences.    He  may  have  been  a  mere  licensee  in  so  far  as 


6.     Bight  of  insurer  or  employer  to 
share  in  recovery. 

Plaintiff,  an  employee  of  a  transfer 
company,  was  injured  in  the  course  of 
his  employment  by  collision  of  de- 
fendant's engine  with  the  truck  upon 
which  he  was  riding.  After  receiving 
compensation  payments  from  his  em- 
ployer authorized  by  the  compensation 
act  amounting  to  $378,  plaintiff 
brought  this  suit  against  defendant 
for  damages  and  obtained  judgment 
for  $7,197,  under  instructions  to  de- 
duct the  amount  of  compensation  le- 
ceived  from  the  employer  from  the 
amount  the  jury  found  to  be  due  from 
defendant.  The  court  intimated  that 
it  did  not  consider  such  deduction 
proper,  but  did  not  decide  that  ques- 
tion, inasmuch  as  plaintiff  made  no 
objection  thereto.  Defendant's  prin- 
cipal point  was  that  the  transfer  com- 
pany, by  making  payment  of  the  sum 
due  the  plaintiff  under  the  compensa- 
tion act,  became  subrogated  to  what- 
ever right  of  action  plaintiff  had 
against  defendant  and,  by  reason  of 
such  subrogation,  plaintiff  was  not 
entitled  to  maintain  this  action  against 
defendant,  its  theory  being  that  the 
transfer  company  was  completely  sub- 
rogated to  all  the  rights  of  plaintiff 
and  that  such  suVjrogation  had  the 
force  of  an  assignment  of  plaintiff's 
entire  claim.  The  court  held  that 
defendant's    contention    could   not   be 


sustained  and  pointed  out  that,  while 
the  statute  did  not  provide  how  the 
employer's  indemnity  or  subrogation 
should  be  adjusted  (whether  by  inter- 
vention after  the  verdict  or  during 
trial,  or  by  making  him  a  party  de- 
fendant, *  or  whether  the  wrongdoer 
might  serve  notice  on  the  employer 
before  making  ^payment  on  the  judg- 
ment), the  employer  should  in  some 
way  be  brought  in  when  compensation 
has  been  made  and,  under  the  circum- 
stances of  the  present  case,  removed 
the  cause  with  directions  that  the  em- 
ployer be  brought  in,  to  the  end  that 
compensation  paid  by  him  might  be 
deducted  from  the  judgment  and  paid 
to  him  and  the  balance  to  plaintiff. 
It  was  also  contended  that  plaintiff 
was  guilty  of  contributory  negligence 
as  matter  of  law  because  he  ap- 
proached the  track,  or  allowed  the 
driver  to  approacli  it,  at  a  speed  that 
made  it  impossible  to  stop  after  reach- 
ing a  point  where  the  train  could  be 
seen,  or  else  that  he  did  not  look,  or 
do  anything  to  induce  the  driver  to 
reduce  the  speed  of  the  truck  until 
within  15  feet  of  the  track.  The 
court  held,  under  the  evidence, 
that  as  they  approached  the  track  and 
passed  obstructions,  both  plaintiff  and 
the  driver  were  looking  for  trains,  that 
both  saw  the  train  at  about  the  same 
time  and  that  the  driver  applied  the 
emergency  brakes  at  the  same  time 
I  plaintiff  saw  the  danger   and  that  tho 


Digitized  by 


Google 


1919] 


Shreveport  v.  Southwestern  Gas  &  Electric  Co. 


125 


the  owner  of  the  furniture  store  was  concerned,  and  might  not  have 
had  any  right  of  action  against  this  owner  for  any  injury  received 
as  the  result  of  peculiar  conditions  in  or  about  this  building,  though 
even  then  circumstances  might  perhaps  alter  cases;  but  he  certainly 
was  not  a  licensee  with  regard  to  the  defendant  company  who  was 
occupying  with  its  wires  the  public  street.  The  cases  cited  by 
defendant  are  New  Omaha  Thompson,  etc.,  v.  Anderson,  73  Neb. 
84,  17  Am.  Neg.  Rep.  601,  102  N.  W.  89;  Hamilton  v.  Minneapolis 
Desk  Co.,  78  Minn.  3,  6  Am.  Neg.  Rep.  595,  80  N.  W.  693,  79  Am. 
St.  Rep.  350;  Beehler  v.  Daniels,  18  R.  I.  563,  29  Atl.  6,  27  L.  R.  A. 
512,  49  Am.  St.  Rep.  790;  Pennebaker  v.  San  Joaquin  L.  &  P.  Co., 


question  of  plaintiff's  contributory 
negligence  was  for  the  jury.  A 
request  hy  defendant  to  instruct 
that  plaintiff  would  not  be  ex- 
cused from  looking  and  listening 
because  there  was  an  ordinance 
limiting  the  speed  of  the  train  to  6 
miles  per  hour  was  held  to  have  been 
properly  refused  as  being  unnecessary 
because  plaintiff  did  not  claim  he  sup- 
posed defendant  would  comply  with 
the  ordinance  or  that  he  was  excused 
from  looking  because  of  it.  Instruc- 
tions that  it  was  not  negligence  in, 
itself,  in  the  absence  of  ordinance,  to 
operate  a  train  at  any  particular  speed 
and  that  the  burden  was  upon  plain- 
tiff to  show  that  ordinary  care  re- 
quired the  train  to  be  operated  at  a 
slower  speed  and  that  if  the  train 
was  operated  at  a  greater  speed  than 
the  ordinance  permitted  it  would  con- 
stitute negligence,  were  approved  as 
being  correct  individually  and  not  in 
conflict,  being  given  upon  different  is- 
sues. No  prejudicial  error  was  found 
and  the  judgment  was  affirmed.  Black 
V.  Chicago  Great  Western  R.  Co.,  — 
Iowa  — ,  174  N.  W.  774  (1919). 

An  employee  of  a  lumber  company, 
^hile  driving  a  wagon  in  the  course 
of  his  employment,  was  struck  by  a 
train  and  received  injuries  causing 
his  death.  Suit  was  begun  against  the 
railroad  company  by  the  surviving 
wife,  children  and  father  of  deceased. 
The  railroad   company  answered   with 


a  general  denial  and  a  plea  of  con- 
tributory negligence.  The  insurance 
carrier  of  the  employer  intervened  and 
pleaded  payment  to  the.  legal  repre- 
sentatives of  deceased  of  the  compen- 
sation provided  by  law  and  that  it  was 
entitled  to  be  subrogated  to  the  rights 
of  plaintiffs  against  the  railway  com- 
pany to  the  extent  of  such  payments. 
Both  parties  excepted  to  the  plea  of 
intervention  and  it  was  dismissed. 
Exceptions  were  taken  to  such  dis- 
missal and  notice  of  appeal  given. 
The  trial  proceeded  between  the  orig- 
inal parties  resulting  in  judgment  for 
plaintiffs  and  both  the  railway  com- 
pany and  the  insurance  company  ap- 
pealed. After  perfecting  the  appeal 
a  compromise  was  effected  between  the 
original  parties  whereby  judgment  was 
to  be  entered  as  if  originally  in  the 
sum  of  $11,000,  of  which  $7,000  was 
apportioned  to  the  widow  and  $4,000 
to  a  minor  child,  the  wife  to  file  a 
remittitur  of  $3,000,  and  payment  of 
the  agreed  judgment  was  to  be  made 
subject  to  the  opinion  of  the  court  of 
civil  appeal  or  supreme  court  on  the 
subrogation  claim  of  the  insurance 
company.  On  this  appeal,  therefore, 
only  the  right  of  the  insurance  com- 
pany to  subrogation  to  the  extent  of 
$2,225.70  paid  by  it  as  compensation 
was  considered.  It  was  held  that  the 
compensation  act  made  no  provision 
for  subrogation  of  an  insurer  under 
such  circumstances,  that  in  issuing  its 
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158  Cal.  579,  1  N.  C.  C.  A.  349,  112  Pac.  459,  31  L.  R.  A.  (N.  S.) 
1099,  139  Am.  St.  Rep.  202;  Griffin  v.  U.  S.  Electric  L.  Co.,  164  Mass. 
492,  41  N.  E.  675,  32  L.  R.  A.  400,  49  Am.  St.  Rep.  477;  Minneapolis 
Gen.  Elec.  Co.  v.  Cronon,  166  Fed.  651,  92  C.  C.  A.  345,  20  L.  R.  A. 
(N.  S.)  816;  Memphis  Consol.  Gas  &  Electric  Co.  v.  Speers,  113 
Tenn.  83,  16  Am.  Neg.  Rep.  596,  81  S.  W.  595;  National  Fire  Ins. 
Co.  V.  Denver  Consol.  Electric  Co.,  16  Colo.  App.  86,  63  Pac.  949; 
Cleveland,  C,  C,  etc.,  Co.  v.  Ballentine,  84  Fed.  935,  28  C.  C.  A. 
572,  4  Am.  Neg.  Rep.  735;  Woodruff  v.  Bowen,  136  Ind.  431,  34 
N.  E.  1113,  22  L.  R.  A.  198;  Hector  v.  Boston  Elec.  Co.,  161  Mass. 
558,  37  N.  E.  773,  25  L.  R.  A.  554;  Sullivan  v.  Boston  &  A.  R.  Co., 


policy  it  took  the  risk  of  not  having 
anything  to  pay,  and,  having  lost,  it 
must  stand  the  consequences.  The  re- 
mittitur was  deducted  and  the  judg- 
ment as  80  reduced  was  afi&rmed. 
Texas  &  P.  By.  Co.  v.  Archer,  —  Tex. 
Civ.  App.  — ,  203  8.  W.  796  (1918). 
Kehearing  denied. 

Plaintiff,  an  employee  of  an  ice 
machine  company,  was  injured  while 
installing  machinery  for  an  ice  cream 
company  through  the  negligence  of 
the  latter.  The. ice  machine  company 
settled  with  plaintiff  under  the  Work- 
men's Compensation  Act  and  refused 
to  proceed  against  the  ice  cream  com- 
pany on  behalf  of  plaintiff,  whereupon 
plaintiff  commenced  f  his  action  against 
both  companies.  It  was  held  that 
plaintiff  was  entitled  to  maintain  the 
action  under  section  3659,  Bev.  St. 
1913,  and  to  recover  as  much  as  a 
jury  would  award,  the  ice  machine 
company  being  subrogated  to  the  ex- 
tent of  payments  it  had  made  to 
plaintiff  under  the  compensation  act. 
Letton  and  Sedgwick,  JJ.,  concurred, 
but  were  of  the  opinion  that  plain- 
tiff's right  of  action  against  the  third 
person  was  not  given  by  the  compen- 
sation act,  but  that  section  3659,  Bev. 
St.  1913,  allowing  subrogation  of  the 
employer,  was  intended  merely  to  pro- 
vide for  the  reimbursement  of  the 
employer  for  payments  made  by  him 
to  the  injured  person,  and  that  in 
such  an  action  both  the  employer  and 


third  person  should,  as  was  done  in 
this  case,  be  made  defendants,  plain- 
tiff being  entitled  to  recover  his  dam- 
ages, less  the  amount  received  under 
the  compensation  act  from  the  em- 
ployer, and  the  employer,  if  he  asked 
for  the  relief,  being  entitled  to  a 
judgment  equal  to  the  amount  he  had 
paid  as  compensation.  Judgment  for 
defendant  was  reversed  and  remanded 
for  further  proceedings.  Muncaster  v. 
Graham  Ice  Cream  Co.,  —  Neb.  — , 
172  N.  W.  52   (1919). 

B.    Against  employer  and  tblrd  person. 

1.    Employer  refusing  to  sue. 

Deceased,  who  was  employed  by  a 
railroad  company  as  a  pile  inspector 
and  construction  engineer,  received  in- 
juries, through  the  negligence  of  a 
construction  company,  resulting  in  his 
death.  An  award  of  $5,100  to  be  paid 
in  weekly  instalments,  was  made  un- 
der the  Workmen's  Compensation  Act. 
Thereafter  plaintiffs  requested  the  rail- 
road company  to  commence  an  action 
for  damages  against  the  construction 
company,  the  excess  of  any  amount 
recovered  over  the  amount  of  the 
award,  to  be  paid  to  plaintiffs.  The 
railroad  company  refused  to  commence 
such  suit  whereupon  this  action  was 
brought  by  plaintiffs  against  the  con- 
struction company  and  the  railroad 
was  also   joined   as   a  defendant,   the 
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156  Mass.  378,  31  N.  B.  128;  Keefe  v.  Narragansett  Elec.  L.  Co.,  21 
R.  I.  575,  4  Am.  Neg.  Rep.  218,  43  Atl.  542;  Hargreaves  v.  Deacon, 
25  Mich.  1;  Newark  Elec.  Co.  v.  Garden,  78  Fed.  74,  23  C.  C.  A. 
649,  37  L.  R.  A.  725;  Denison  Light  Co.  v.  Patton,  105  Tex.  621, 
154  S.  W.  540,  45  L.  R.  A.  (N.  S.)  303;  Cumberland  Telephone  v. 
Martin's  Adm'r,  116  Ky.  554,  76  S.  W.  394,  77  S.  W.  718,  63  L. 
R.  A.  469,  105  Am.  St.  Rep.  229. 

This  fireman  was  in  the  ordinary  discharge  of  his  duties,  and  was 
guilty  of  no  negligence.  The  fact  that  his  two  companions  ahead 
of  him  saw  and  avoided  this  wire  does  not  argue  against  him.  His 
opportunity  for  seeing  it,   or   for   Appreciating   at   the   moment   its 


prayer  being  for  judgment  for  $50,000 
**in  favor  of  the  Southern  Pacifie 
Company,  for  the  use  of  the  plain- 
tiffs." Defendants  filed  separate  de- 
murrers, both  of  which  were  sus- 
tained, and,  plaintiffs  declining  to 
amend,  judgment  was  entered  against 
them  from  which  this  appeal  was 
taken.  The  court  construed  section 
31  of  the  Workmen's  Compensation 
Act,  which  provides  that  the  making 
of  a  lawful  claim  against  an  em- 
ployer under  the  compensation  act 
shall  operate  as  an  assignment  to  the 
employer  of  any  right  to  recover  dam- 
ages against  any  other  person  for  the 
injury  or  death  of  the  employee 
and  the  employer  shall  be  subrogated 
to  any  such  right  and  may  enforce 
it  in  his  own  name,  any  amount  col- 
lected by  the  employer  in  excess  of 
the  amount  paid  by  him  to  be  held 
for  the  benefit  of  the  injured  em- 
ployee or  other  person  entitled,  as 
permitting  the  injured  employee  to 
join  with  the  employer  or  insurer  in 
an  action  against  the  third  party  for 
damages.  It  was  further  held  that, 
npon  refusal  of  the  employer  to  join 
as  plaintiff  in  such  suit,  the  injured 
employee  or  his  heirs  at  law  may,  to 
protect  their  equitable  interest  in  the 
surplus  that  may  be  recovered,  bring 
the  action  against  the  third  party  and 
join  the  employer  as  defendant.  Judg- 
n&ent  was  reversed  with  instructions 
to  the  trial  court  to  overrule  the  de- 


murrers to  plaintiffs'  complaint.  Be- 
hearing  was  denied  by  the  supreme 
court  April  21,  1919.  Hall  v.  Southern 
Pac.  Co.,  -—  Cal.  App.  — ,  180  Pac.  20 
(1919). 

2.     Employer's  manager  as  third 
person. 

In  Swader  v.  Kansas  Flour  Mills 
Co.,  103  Kan.  378,  176  Pac.  143 
(1918),  plaintiff  sued  defendants  for 
the  wrongful  death  of  her  husband, 
who  was  killed  by  a  fall  through  a 
false  flooring  placed  near  the  top  of 
a  tall  grain  bin.  Deceased  was  in  the 
employ  of  the  defendant  company  and 
the  other  defendant  was  the  com- 
pany's manager.  The  corporate  de- 
fendant pleaded  that  both  the  rights 
and  liabilities  of  itself  and  decedent 
were  prescribed  by  the  Workmen's 
Compensation  Act,  that  pursuant  there- 
to an  arbitration  had  been  made  and 
defendant  corporation  found  liable  to 
plaintiff  and  her  children  in  the  sum 
of  $2,297.16,  payable  in  weekly  in- 
stalments of  $20.15,  that  a  bond  for 
such  payments  had  been  exacted  and 
payments  were  being  made  thereunder 
to  the  clerk  of  the  court.  The  indi- 
vidual defendant  answered  to  the  same 
general  effect,  but  also  denied  negli- 
gence and  alleged  that  plaintiff  had 
refused  to  agree  to  the  arbitration, 
but  that  it  had  been  duly  made  and 
adjudicated.     Plaintiff's   reply   admit- 
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dangerous  character,  may  not  have  been  as  good  as  theirs.  And  if 
even  they  had  failed  to  observe  it,  there  would  have  been  nothing 
to  wonder  at  under  the  circumstances:  The  imperfect  light;  the 
necessary  precipitancy  of  their  movements;  the  flames  inside;  the 
excitement;  the  insecure  footing  on  the  steep  awning.  The  man,  for 
all  that  is  known,  may  have  stumbled  and  fallen  against  the  wire. 
And  we  suspect  that  as  he  was  stepping  from  the  ladder  to  the 
awning  the  stream  of  water  from  the  hose  had  already  begun  to 
splash  about  him. 

Other  defenses   are   contributory  negligence    on   the   part   of   the 
plaintiff   city,   and   estoppel   because    of   the    city's    electrician   not 


ted  that  the  corporation  was  within 
the  provisions  of  the  compensation 
act,  bnt  alleged  that  she  had  not  con- 
sented thereto  nor  accepted  the  pro- 
ceeds of  the  award  and  was  not 
bound  by  decedent's  failure  to  file  an 
election  not  to  come  within  the  pro- 
visions of  the  compensation  law  and 
that,  in  so  far  as  the  compensation 
act  attempted  to  restrict  the  com- 
pany's liability  to  the  dependents  of 
the  workman,  it  was  unconstitutional. 
Replying  to  the  answer  of  the  indi- 
vidual defendant,  plaintiff  alleged  that, 
even  if  the  compensation  act  fur- 
nished the  proper  measure  of  the  lia- 
bility of  the  milling  company,  as  be- 
tween plaintiff  and  such  individual 
defendant,  plaintiff  was  not  bound  by 
the  provisions  of  the  act  and,  not 
having  accepted  the  benefits  of  the 
court's  adjudication  against  the  mill- 
ing company,  she  was  not  barred  from 
proceeding  against  such  individual  de- 
fendant. Demurrers  to  plaintiff's  re- 
ply were  sustained  and  plaintiff  ap- 
pealed. As  to  her  first  contention 
that  the  title  of  the  compensation  act 
was  not  broad  enough  to  embrace 
those  portions  dealing  with  the  reme- 
dies of  dependents  when  an  employee 
in  killed  in  the  course  of  his  employ- 
ment, the  court  adhered  to  its  former 
decision  that  the  title  was  sufficient. 
It  was  further  held  that  when  the 
circumstances  show  a  legal  liability 
against   a  third   party    the   compensa- 


tion act  permits  the  workmen,  or  in 
case  of  fatal  injury,  the  person  acting 
for  his  dependents,  to  proceed  against 
the  employer  for  compensation  and 
against  the  third  party  for  damages, 
but  that  he  is  not  entitled  to  recover 
both  compensation  and  damages.  As 
plaintiff  had  not  accepted  compensa- 
tion, she  was  not  estopped  from  exer- 
cising the  dual  action  permitted  by 
the  statute.  The  court  said  that  a 
stage  in  the  proceeding  would  prob- 
ably be  reached  when  plaintiff  must 
accept  either  the  compensation  awarded 
or  the  damages  she  may  recover 
against  the  individual  defendant,  but 
that  the  statute  did  not  require  her 
to  make  the  election  until  she  knew 
which  would  be  most  to  her  advan- 
tage. The  court  ordered  that  the 
demurrers  to  plaintiff's  replies  be 
overruled  and  that  the  cause  proceed. 
On  rehearing  plaintiff  asked  a  con- 
struction of  the  word  "recover,"  fear- 
ing that  in  further  proceedings  she 
might  be  put  to  an  election  between 
the  relatively  small  allowance  made 
under  the  compensation  act  and  a 
large  uncollectible  judgment  against 
the  individual  defendant.  The  court 
construed  the  term  "recover  "to  mean 
the  obtaining  of  payment  and  held 
that  neither  the  obtaining  of  an  un- 
collectible judgment  nor  an  unsuc- 
cessful attempt  to  realize  thereon 
would  bar  plaintiff's  right  to  compen- 
sation under  the  act. 
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having  condemned  the  location  of  this  wire,  but  having,  on  the 
contrary,  impliedly  approved  it  by  not  objecting  to  it.  Suffice  it 
to  say  of  these  defenses  that  the  city  is  not  suing  in  her  own  right, 
but  is  simply  enforcing  the  rights  of  the  widow  and  children  of 
the  decedent. 

He  was  28  years  old,  in  good  health,  earning  $70  a  month,  and 
his  wife  and  children  were  entirely  dependent  upon  him. 

Following  the  Moren  case,  supra,  the  learned  trial  judge,  by  whom 
the  case  was  tried  without  a  jury,  allowed  for  the  rights  of  the 
widow  $5,000. 

Judgment  affirmed ;  defendant  to  pay  the  costs  of  the  appeal. 


U.    Action  by  employer  or  his 
insiirance  carrier. 

A.    Bight  to  sne. 

1.    In  general. 

Deceased  received  injuries  solely 
through  the  negligence  of  defendant, 
eansing  his  death,  under  conditions 
making  the  Workmen's  Compensation 
Act  applicable  and  the  employer  and 
plaintiff,  the  insurance  carrier,  liable. 
The  surviving  widow  and  children 
elected  to  take  compensation  under  the 
law  and  not  to  pursue  their  remedy 
against  defendant,  which  was  a  third 
party..  Compensation  was  awarded 
and  the  cause  of  action  of  the  de- 
pendents was  assigned  to  plaintiff  with 
the  approval  of  the  industrial  com- 
mission and  this  action  commenced 
for  $25,000  damages.  Defendant  de- 
murred, the  trial  court  overruled  the 
demurrer  and  the  appellate  division 
reversed  the  decision,  sustained  the 
demurrer  on  the  ground  that  the  ac- 
tion must,  under  section  1902  of  the 
code,  the  ordinary  wrongful  death  act 
section  of  the  statute,  be  prosecuted 
by  an  executor  or  administrator  of 
deceased.  The  court  in  construing 
section  29  of  the  Workmen's  Compen- 
sation Act,  which  provided  for  action 
against  a  negligent  third  party  causing 
the  injury  or  death  of  an  employee, 
recognized  that  no  civil  action  for 
causing  death  would  lie  except  as  pro- 
19  N.  C.  C.  A— 9 


vided  for  by  statute  and  that  the  lan- 
guage of  section  29  was  not  clear  and 
applied  the  rule  of  construction  that 
the  court  is  bound  to  search  for  the 
legislative  intent  in  such  facts  and 
through  such  rules  as  may,  in  connec- 
tion with  the  language,  legitimately 
reveal  it.  So  construed,  the  court 
found  the  language  of  the  section  to 
reveal  the  legislative  intent  to  give 
to  the  dependents  of  the  employee  a 
cause  of  action  for  hi^  death,  to  em- 
power the  dependents  to  assign  such 
cause  of  action  and  to  constitute  them 
the  sole  beneficiaries  in  case  they  en- 
force it.  The  cause  of  action  so  pro- 
vided is  independent  of  that  created 
by  section  1902  of  the  code,  though 
the  remedy  provided  by  that  section 
is  to  be  pursued  so  far  as  it  is  ap- 
plicable, and  the  amount  recovered,  if 
any,  within  the  amount  of  compensa- 
tion awardable  under  the  compensation 
law,  must  be  distributed  as  the  com- 
pensation would  have  been  awarded. 
This  cause  of  action,  the  dependents 
were  empowered  to  assign  to  plain- 
tiff, the  insurance  carrier,  and  the 
latter  had  the  right  without  special 
authorization  to  enforce  such  cause  of 
action  in  the  courts.  In  a  provision 
of  the  constitution  that  "the  right 
of  action  now  existing  to  recover  dam- 
ages for  injuries  resulting  in  death 
shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  sub- 
ject to  any  statutory  limitation,"  ar- 
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DAWKINS,  J.,  takes  no  part. 

On  Rehearing. 

SOMMERVILLE,  J.  The  city  of  Shreveport,  as  subrogee  of  the 
widow  and  minor  child  of  Crayton  Hilburn,  sued  the  defendant 
company  in  damages,  and  the  suit  was  dismissed  on  an  exception  of 
no  cause  of  action. 

On  appeal,  this  judgment  was  set  aside,  and  the  case  was  remanded 
for  trial  on  the  merits.    140  La.  1078,  74  So.  559. 

This  suit  was  based  on  an  alleged  subrogation  by  the  widow  and 
minor   child   of  the   deceased   employee   of  the   city   of   Shreveport 


tide  1,  $  18,  was  held  to  be  restricted 
by  article  1,  $  19,  so  that  the  legisla- 
ture was  not  disabled  from  enacting 
laws  for  the  payment,  in  any  method 
it  selected,  of  compensation  for  death 
of  employees  resulting  from  injuries 
to  them  and  to  provide  that  the  right 
to  such  compensation  and  the  remedy 
therefor  shall  be  exclusive  of  all  other 
rights  and  remedies  for  death  result- 
ing from  such  injuries  and  that  the 
latter  section  clearly  restored  the  right 
of  the  legislature  to  give  to  the  de- 
pendents of  the  employee,  as  defined 
by  the  compensation  act,  and  not  to 
his  next  of  kin,  the  right  to  maintain 
an  action  for  his  death.  The  judg- 
ment of  the  appellate  division  was  re- 
Versed  and  the  judgment  of  the  trial 
court  overruling  defendant's  demurrer 
was  ordered  reinstated  and  afi^med. 
Travelers'  Ins.  Co.  v.  Louis  Padula 
Co.,  224  N.  Y.  397,  121  N.  E.  348 
(1918). 

A  farm  hand  in  the  service  of  an 
employer  who  was  insured  by  plaintiff 
was  cutting  barley  in  a  field  along 
the  edge  of  which,  and  about  10  feet 
inside  the  line,  were  placed  poles  car- 
rying defendant's  high  power  trans- 
mission lines,  the  pole  in  question 
being  guyed  by  wires  running  from  a 
point  near  the  top  to  the  ground  on 
either  side.  The  guy  wires  were  so 
insulated  that  if  they  broke  near  the 
ground  and  thus  came  in. contact  with 


the  live  wires,  the  current  could  not 
bo  carried  to  the  ground.  While  the 
injured  employee  and  his  companion 
were  eating  lunch,  having  turned  ^he 
team  loose  to  graze,  one  of  the  horses 
got  astride  of  a  guy  wife  and,  while 
the  employee  was  trying  to  back  it 
off  the  wire,  some  strain  was  put  upon 
the  wire  causing  several  strands  to 
become  detached  from  the  top  of  the 
pole,  allowing  the  wire  to  sag  so  that 
it  came  in  contact  with  the  transmis- 
sion wire  below  the  insulation,  per- 
mitting the  current  to  pass  down  it, 
killing  the  horse  and  severely  and 
permanently  injuring  the  employee. 
The  insurance  carrier  paid  the  claim 
against  the  employer,  sued  defendant, 
claiming  subrogation  to  the  rights  of 
the  injured  employee,  and  recovered 
judgment  for  $13,000.  The  question 
of  negligence  in  the  manner  of  fas- 
tening and  insulating  the  guy  wires 
was  raised.  The  evidence  showed  that 
ways  of  insulating  guy  wires  to  make 
them  safe  in  case  of  breakage  at  any 
point  were  commonly  known  to  elec- 
trical engineers,  and  the  court  found 
that  the  jury  were  justified  in  finding 
that  defendant  should  have  anticipated 
that  the  wire  might  be  subjected  to 
sufficient  strain,  by  contact  with  the 
usual  instrumentalities  employed  in 
farming  operations,  to  cause  a  break- 
ing of  the  strands  and  consequent 
sagging  of  the  wire,  and  should  have 
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in  favor  of  the  said  city  under  and  by  virtue  of  the  terms  of  the 
Workmen's  Compensation  Act  (No.  20  of  1914,  p.  44).  The  court 
held  that  subrogation  did  not  take  place  in  favor  of  the  city  under 
the  act  referred  to,  but  that  it  took  place  under  a  conventional 
agreement  entered  into  between  the  city  of  Shreveport  and  Mrs. 
Hilbum,  The  court  expressed  no  opinion  as  to  the  validity  of 
the  act  of  subrogation  made  by  Mrs.  Hilbum  for  her  minor  child. 
On  the  last  trial  of  the  case,  judgment  in  favor  of  Mrs.  Hilburn 
individually  was  affirmed  against  the  defendant  company;  but 
it  was  held  that  the  conventional  subrogation  made  by  her  for  her 
minor  child  was  null  and  void,  and  that  plaintiff,  the  city  of  Shreve- 
port, subrogee,  could  not  recover  thereon.    A  rehearing  was  granted. 


insulated  its  wires  accordingly.  The 
court  also  found  that  the  jury  were 
warranted  in  finding  that  the  negli- 
gence of  defendant  as  to  insulation  of 
its  wires  was  the  proximate  cause  of 
the  injury.  It  was  also  held  that  the 
employee  was  not  guilty  of  contribu- 
tory negligence,  as  he  had  a  right  to 
assume  that  the  wire  was  safe,  either 
because  of  its  strength  or  its  insula- 
tion, and  hence  presented  no  special 
peril  to  a  man  engaged,  as  he  was,  in 
the  performance  of  ordinary  farm 
duties.  In  addition  to  the  foregoing 
defenses,  defendant  questioned  the 
right  of  the  insurance  carrier  to  main- 
tain the  action  because  the  complaint 
contained  no  express  allegation  that 
plaintiff  was  an  insurance  carrier.  The 
amended  complaint  alleged  that  plain- 
tiff, by  its  policy  of  insurance  in  writ- 
ing, did  insure  the  employer  and  his 
employees  at  the  time  of  making  the 
policy  and  that  the  policy  was  writ- 
ten under  and  in  conformity  with  the 
terms  of  the  compensation  act.  The 
court  held  that  this  allegation  carried 
with  it  the  implied  allegation  that 
the  plaintiff  was  an  insurance  carrier 
and  was  sufficient.  Defendant  further 
contended  that  there  was  a  failure  of 
proof  that  the  policy  of  insurance  had 
been  properly  executed  by  the  plain- 
tiff and,  therefore,  that  the^e  was  a 
failure  of  proof  of  the  allegation  that 
the    injured    employee    had    made    a 


lawful  claim  to  the  insurance  com- 
pany, which  was  necessary  under  the 
comx>ensation  act  to  work  a  subroga- 
tion of  the  insurance  carrier.  The 
court  held  that,  even  if  proof  of  exe- 
cution of  the  policy  was  insufficient, 
there  was  yet  proof  that  the  plaintiff 
ratified  its  policy  and  paid  the  money 
to  the  injured  employee  under  the 
policy;  that  the  employee's  claim 
would  be  lawful,  whether  made  under 
a  policy  which  had  been  properly  is- 
sued in  the  beginning,  or  which  had 
been  defectively  executed  by  the 
agents  of  the  company,  and  after- 
wards ratified;  and  that  there  was 
sufficient  proof  that  a  lawful  claim 
had  been  made  by  the  employee  and 
paid  by  plaintiff  to  entitle  it  to  be 
subrogated  to  the  rights  of  the  injured 
man.  Counsel  conceded  that  the  judg- 
ment was  not  excessive  and  same  was 
affirmed.  Boyal  Indemnity  Co.  v.  Mid- 
land Counties  Public  Service  Corpora- 
tion, —  Cal.  App.  — ,  183  Pac.  960 
(1919).  Behearing  denied  by  supreme 
court. 

2.    Effect  of  employee's  negligence. 

In  Thede  v,  Jefferson  Deposit  Co., 
210  HI.  App.  450  (1918),  it  ap- 
peared that  employees  of  plaintiff 
II  ere  engaged  in  hauling  and  deliver- 
ing rolls  of  paper  to  a  tenant  in  the 
basement  of  an  office  building  owned 
by  defendant.    On  a  previous  trip  the 
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and  we  shall  now  consider  the  right  of  plaintiff  to  recover  for  the 
minor  Hilburn. 

Mrs.  Hilburn  for  herself  and  her  minor  child,  had  two  causes  of 
action  and  two  debtors  because  of  the  death  of  Mr.  Hilburn.  One 
of  the  debtors  was  the  city  of  Shreveport  and  the  other  was  the 
Southwestern  Gas  &  Electric  Company.  The  claim  against  the  city 
was  for  a  small,  liquidated  amount,  as  compensation,  which  has  been 
paid  in  part  to  her  for  herself  and  child  by  the  city,  and  arrange- 
ments have  been  made  to  pay  the  balance  in  monthly  installments. 
The  claim  against  the  Southwestern  Gas  &  Electric  Company  was  for 
damages  in  a  larger  and  for  an  unliquidated  amount. 

Mrs.  Hilburn,  in  accepting  payment  from  the  city  of  Shreveport, 


employees  left  the  door  guarding  the 
elevator  open  and  the  driver,  while 
going  to  the  platform  to  pull  up  the 
elevator,  which  in  some  way  had  been 
lowered,  slipped  on  a  wet  roll  of  paper 
and  fell  into  the  elevator  shaft.  For 
the  injuries  sustained  he  was  paid  by 
the  employer,  who  then  brought  this 
suit  to  recover  the  amount  so  paid 
from  defendant  whose  negligence  was 
alleged  to  have  caused  the  accident, 
recovering  judgment  for  $474.50.  On 
appeal  the  judgment  was  reversed  bn 
the  ground  that  the  employee  was 
guilty  of  a  lack  of  due  care  in  avoid- 
ing a  known  danger. 

3.    Effect  of  employer's  negligence. 

An  employee  of  a  telephone  com- 
pany was  killed  when  a  wire  he  was 
stringing  on  its  poles  came  -in  contact 
with  a  high  tension  wire  strung  on 
defendant's  poles  near  the  wires  of 
the  telephone  company.  The  insurer 
of  the  telephone  company  brought 
this  action  against  defendant,  alleg- 
ing that  it  was  negligent  in  placing 
high  tension  lines  along  the  highway 
without  adequate  poles  to  conduct  the 
current  at  a  safe  height  above  the 
wires  of  the  telephone  company  and 
in  placing  the  same  in  dangerous 
proximity  thereto  and  failing  to  equip 
the  same  with  proper  insulation  or 
guard  nets.  Defendant  denied  negli- 
gence and  averred  that  the  death  of 


deceased  was  due  in  whole  or  in  part 
to  his  own  negligence  or  the  negli- 
gence of  the  telephone  company.  De- 
fendant appealed  from  a  verdict  and 
judgment  against  it,  alleging  error  on 
the  part  of  the  trial  court  in  instruct- 
ing that  plaintiff's  rights  to  recover 
**are  precisely  the  same  as  the  rights 
of  said  Leland  Esslinger  [the  em- 
ployee] as  against  the  defendant  elec- 
tric company,  no  more  and  no  less," 
and  in  refusing  to  instruct  that  plain- 
tiff could  not  recover  if  the  fault  of 
the  telephone  company  contributed  to 
cause  the  injury.  The  sux)reme  court 
sustained  the  judgment  and  approved 
the  giving  and  refusal  of  instructions, 
holding  that  if  the  death  of  the  em- 
ployee "was  the  direct  and  proximate 
result  of  the  negligence  of  the  de- 
fendant, a  cause  of  action  arose  in 
favor  of  his  estate  unaffected  by  any 
negligence  upon  the  part  of  the  em- 
ployer contributing  thereto."  Judg- 
ment in  favor  of  plaintiff  was  af- 
firmed. Fidelity  &  Casualty  Co.  v. 
Cedar  Valley  Elec.  Co.,  —  Iowa  — , 
174  N.  W.  709   (1919). 

4.    Effect  of  release  or  other  recovery 
by  employee. 

An  employee  who  was  injured 
through  the  negligence  of  defendant, 
a  third  party,  sued  defendant,  obtain- 
ing a  judgment  for  $2,300,  which  was 
paid.      Plaintiff,    the    insurer    of    the 


Digitized  by 


Google 


1919] 


Shreveport  v.  Southwestern  Gas  &  Electric  Co. 


133 


the  smaller  debtor,  entered  into  an  agreement  with  it  and  subrogated 
it  to  all  her  rights  and  her  child's  rights  in  damages  against  the 
Southwestern  Gas  &  Electric  Company;  agreeing  that  if  the  city- 
prosecuted  the  claim  successfully  against  the  electric  company,  at 
its  own  expense,  she  would  allow  it  (the  city)  to  deduct  from  the 
amount  of  the  judgment  secured  against  the  electric  company  the 
small  sum  paid  by  the  city  to  her  for  herself  and  minor  child. 

The  law  authorizes  conventional  subrogations,  and  there  is  no 
reason  why  Mrs.  Hilburn,  as  tutrix  of  her  child,  should  not  enter 
into  such  an  agreement  on  behalf  of  that  child.  The  Code  says,  in 
article  2162,  that  the  legal  or  conventional  subrogation  ''cannot 
injure  the  creditor,  since,  if  he  has  been  paid  but  in  part,  he  may 


employer,  paid  to  the  employee  $572.33 
in  compensation  for  loss  of  time  and 
medical  expenses  incurred  by  the  em- 
ployee under  the  compensation  act  and 
brought  this  action  against  defendant 
to  recover  that  amount.  Defendant 
appeared  and  demurred  to  the  peti- 
tion, first,  because  the  action  was  for 
personal  injuries  and  was  not  begun 
until  more  than  2  years  after  the  in- 
jury and  consequently  was  barred  by 
the  statute  of  limitations;  second,  be- 
cause it  appeared  from  the  petition 
that  the  employee  had  proceeded 
against  and  recovered  the  full  amount 
of  his  damages  fifom  defendant  and 
for  that  reason  plaintiff  could  not  re- 
cover anything  from  defendant,  but 
must  recover  from  the  employee  the 
amoxmt  of  compensation  alleged  by  it 
to  have  been  paid  to  him;  third,  be- 
cause full  payment  had  been  made  to 
the  employee  of  his  claim  against  de- 
fendant. The  court  found  it  unnec- 
essary to  consider  the  claim  based 
upon  the  statute  of  limitations,  but 
affirmed  the  sustaining  of  the  demurrer 
as  to  the  other  grounds,  saying:  '*At 
the  time  this  action  was  commenced 
this  defendant  owed  Whitney  [the 
employee]  nothing.  It  had  made  full 
reparation  for  the  wrong  that  it  had 
done.  There  were  no  rights  left 
Whitney  against  this  company  to 
which  this  plaintiff,  or  the  employer, 
could  be  subrogated.     There  was  one 


action  to  recover  for  the  wrong.  There 
cfinnot  be  another.  The  wrong  was 
indivisible,  and  the  right  to  bring  the 
action  was  vested  in  Whitney,  and  the 
right  of  plaintiff  rested  in  subroga- 
tion to  that.  Whitney  is  not  entitled 
to  receive  double  compensation.  Had 
the  employer  discharged  his  obligation 
to  Whitney  under  the  act,  dnd  it  had 
been  made  to  appear  that  this  defend- 
ant was  the  negligent  cause  of  the 
injury,  then  the  employer,  or  the  per- 
son who  made  the  payment  required 
by  the  act,  would  be  subrogated  to  all 
Whitney's  rights  against  the  wrong- 
doer. It  might  have  proceeded  against 
the  wrongdoer  and  recover  the  full 
amount,  which,  at  common  law,  was 
recoverable  against  the  wrongdoer, 
just  the  same  as  Whitney  could  have 
done  and  did.  Out  of  this  it  could 
reimburse  itself  for  the  amount  ad- 
vanced. The  sum  thus  received  at 
common  law,  6ver  and  above  the 
amount  necessary  to  reimburse  itself, 
would  belong  to  Whitney,  the  injured 
party.  ♦  ♦  ♦  Defendant  discharged 
its  full  obligation  to  Whitney.  There 
was  -  nothing  to  which  Whitney 's  em- 
ployer or  the  insurance  company  could 
be  subrogated."  Southern  Surety  Co. 
V.  Chicago,  St.  P.,  M.  &  O.  By.  Co., 
-    Iowa  — ,  174  N.  W.  329   (1919). 

Plaintiff  was  the  insurer  of  an  em- 
ployer whose  employee  was  severely 
injured  while  working  in  a  street  when 
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exercise  his  right  for  what  remains  due,  in  preference  to  him  from 
whom  he  has  received  only  a  partial  payment/*  And  in  this  con- 
ventional subrogation  entered  into  between  Mrs.  Hilbum  and  the 
city  of  Shreveport  it  was  expressly  stipulated  that  the  city  of 
Shreveport  should  pay  over  to  Mrs.  Hilbum  the  full  amount  of  the 
judgment  recovered,  less  that  part  which  it  (the  city  of  Shreveport) 
had  already  paid  to  her  for  herself  and  minor  child. 

The  so-called  act  of  subrogation  really  was  a  mandate  authorizing 
the  city  of  Shreveport  to  institute  the  suit  for  damages  which  were 
due  Mrs.  Hilbum  and  her  child,  with  the  stipulation  that  the  city 
was  to  retain  a  certain  portion  of  the  amount  of  the  judgment  which 
might  be  recovered  against  the  electric  company. 


defendant's  street  car  came  in  contact 
with  an  auto-truck,  causing  it  to 
strike  such  employee.  He  was  imme- 
diately taken  care  of  by  plaintiff  and 
certain  sums  expended  for  medical 
treatment.  Thereafter  the  injured  em- 
ployee accepted  $300  from  the  defend- 
ant as  consideration  for  a  full  re- 
ceipt and  discharge  of  its  liability  to 
him.  Later  he  filed  an  application  for 
compensation  against  his  employer  and 
plaintiff  insurer,  at  the  hearing  of 
which  the  settlement  with  defendant 
was  shown  and  an  award  made 
amounting,  with  the  sums  already  ex- 
pended by  plaintiff,  to  $212.82.  Plain- 
tiff then  began  this  suit  against  de- 
fendant, in  the  superior  court,  as  an 
equitable  action,  alleging  that  the  in- 
tent of  defendant  in  making  the  set- 
tlement with  the  employee  was  to  de- 
stroy any  right  plaintiff,  as  insurer, 
had,  or  might  have,  to  commence  and 
prosecute  an  action  against  defendant 
pursuant  to  the  provisions  of  the  com- 
pensation act.  Plaintiff  included  in 
its  complaint  a  demand  for  $100  as  at- 
torneys' fees.  Defendant  demurred 
upon  the  ground  of  want  of  jurisdic- 
tion in  the  superior  court,  inasmuch 
as  the  demand  was  for  less  than  $300 
and  therefore  should  have  been  com- 
menced in  justice  court.  Plaintiff 
sought  to  sustain  the  jurisdiction  of 
the  court  on  the  ground  that  its  suit 
was  an  equitable  cause  of  action  be- 


cause of  the  subrogation  feature  and 
because  of  its  allegations  that  the  in- 
tent of  defendant  in  making  the  set- 
tlement with  the  employee  was  to -de- 
stroy plaintiff's  rights  against  it  as 
insurer.  The  court  construed  sections 
31  and  34  of  the  Workmen's  Compen- 
sation Act  of  1913  as  permitting  an 
assignment  of  the  injured  employee's 
right  of  action  against  his  tort-feasor 
and  as  constituting  the  making  by 
him  of  a  lawful  claim  under  the  com- 
pensation act  against  the  employer 
and  insurer,  a  transfer  to  them  of  his 
legal  title  to  his  claim  for  damages 
against  the  tort-feasor.  As  to  the 
contention  of  plaintiff  that  the  use  of 
the  word  "subrogated"  in  the  com- 
pensation act  rendered  the  right  of 
action  acquired  thereunder  an  equita- 
ble cause  of  action,  the  court  held 
that  while,  as  between  the  employee 
and  insurer,  the  right  of  subrogation 
would  be  equitable,  arising  out  of  the 
payment  by  the  insurer  of  the  em 
ployee's  claim  of  damages  still,  when 
the  payment  had  been  made  and  the 
assignment  of  the  cause  of  action 
consummated  by  such  subrogation,  the 
right  accruing  in  plaintiff  was  to 
maintain,  as  the  assignee  of  the  em- 
ployee, the  same  action  which  the  lat- 
ter could  have  maintained,  which  ac- 
tion, being  strictly  legal,  could 
not  have  been  maintained  in 
the     superior    court    for    an    amount 
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Under  such  an  agreement,  there  was  no  parting  with  any  property 
belonging  to  the  minor,  nor  was  there  any  compromise  of  his  rights. 
The  tutrix  had  the  undoubted  right  to  enter  into  the  contract  without 
reference  to  a  family  meeting,  and  without  authority  from  the  judge. 

Article  353  of  the  Civil  Code  says  that — 

**The  tutor  cannot  borrow  for  the  minor,  purchase  for  him  immovables  or 
compromise  respecting  his  rights,  without  an  authority  from  the  judge,  granted 
on  the  advice  of  a  family  meeting." 

Article  3071,  C.  C,  defines  a  ** compromise*'  to  be: 

"A  transaction  or  compromise  is  an  agreement  between  two  or  more  per- 
sons, who,  for  preventing  or  putting  an  end  to  a  law  suit,  adjust  their  differ- 
ences by  mutual  consent,  in  the  manner  which  they  agree  on,  and  which  every 
one  of  them  prefers  to  the  hope  of  gaining,  balanced  by  the  danger  of  losing. 

**This  contract  must  be  reduced  to  writing." 


less  than  $300,  the  addition  of 
a  elaim  for  attorneys'  fees  not 
having  the  effect  of  increasing 
the  jurisdictional  amount.  To  the  in- 
surer's further  contention  that  it  had 
given  the  action  the  nature  and  quality 
of  an  action  in  equity  by  its  aver- 
ments that  defendant,  in  making  the 
settlement  with  the  employee,  did  so 
to  destroy  or  attempt  to  destroy  any 
right  which  plaintiff  as  insurer  might 
have  to  a  further  recovery  against  it 
in  event  of  payment  under  the  com- 
pensation act,  the  court  answered  that 
if,  at  the  time  of  the  settlement,  the 
employee  had  made  a  lawful  claim 
against  the  employer,  the  making  of 
such  elaim  had  operated,  under  the 
provisions  of  the  compensation  act,  to 
transfer  to  his  employer  or  the  in- 
surer his  right  of  action  against  de- 
fendant as  fully  as  though  he  had  ex- 
ecuted a  written  assignment,  and  no 
subsequent  settlement  could  destroy 
the  already  transferred  right;  while 
if  the  employee  had  not  made  a  law- 
ful claim  against  the  employer  nor  in- 
surer prior  to  the  time  of  settlement, 
such  settlement  would  have  been  ef- 
fectual to  destroy  any  subsequently 
assigned  right  of  action.  In  either 
case  plaintiff's  averment  as  to  the 
intent  of  defendant  in  making  the 
settlement  would  be  immaterial  to  its 
asserted  cauBe  of  action  and  could  not 


I  confer  jurisdiction  upon  the  superior 
court.  The  judgment  was  reversed 
with  directions  to  the  trial  court  to 
enter  an  order  dismissing  the  action. 
Behearing  was  denied  by  the  supreme 
court,  March  13,  1919.  Massachusetts 
Bonding  &  Ins.  Co.  v.  San  Francisco- 
Oakland  Terminal  Bys.,  —  Cal.  App. 
— ,  178  Pac.  974  (1919). 

B.    Subrogation  as  to  payments  in 
futnro. 

Complainant  brought  action  as  the 
insurance  carrier  of  the  employer  of 
an  employee  engaged  in  sewer  con- 
struction, against  defendant  railway 
company,  whose  negligence  it  was  al- 
leged caused  an  injury  to  such  em- 
ployee under  circumstances  rendering 
complainant  and  the  employer  liable 
under  the  Workmen's  Compensation 
Act.  Complainant  alleged  payment  by 
it  of  certain  sums  for  hospital  and 
medical  services  and  the  assumption 
of  the  obligation  to  pay  the  weekly 
award  amounting  to  $1,887,60  and 
demanded  judgment  for  the  total 
amount.  Defendant  demurred  for  want 
of  facts,  the  demurrer  was  sustained, 
plaintiff  stood  upon  its  demurrer  and 
appealed  from  a  judgment  against  it. 
The  plaintiff  based  its  right  to  sue 
upon  a  clause  of  its  policy  which  pro- 
vided that:  "In  case  of  the  payment 
of  loss  or  expense  under  this  policy. 
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The  law  suit  between  Mrs.  Hilburn  and  the  city  of  Shreveport  had 
been  put  an  end  to  before  the  act  of  subrogation  was  made,  and  the 
judgment  in  that  suit  had  been  settled  by  the  city. 

In  authorizing  the  city  to  sue  the  electric  company  for  the  amount 
due  her  and  her  child  as  damages,  Mrs.  Hilburn  was  beginning 
a  law  suit ;  she  was  not  putting  an  end  to  one  by  taking  something, 
which  she  preferred  to  the  hope  of  gaining,  balanced  by  the  danger 
of  losing.    She  had  all  to  gain,  and  nothing  to  lose  by  the  agreement. 

The  city  was  a  debtor  of  Mrs.  Hilburn  and  her  child,  made  such 
by  the  fault  of  the  electric  company,  which  was  also  a  debtor.  It 
was  to  the  interest  of  the  city,  under  the  act  of  subrogation,  to  sue 
the  electric  company  for  damages,  and  thus  acquit  itself  of  satisfy- 


the  company  shall  be  subrogated  to 
all  the  rights  of  this  employer  or  any 
employee  or  dependent  covered  hereby 
to  the  extent  of  such  payment,  and 
this  employer  shall  execute  all  papers 
required  and  shall  co-operate  with  the 
company  to  secure  such  rights."  It 
was  held  that  this  provision  when 
considered  in  connection  with  other 
portions  of  the  policy  conferred  the 
right  of  subrogation  upon  plaintiff 
only  in  the  event  it  has  paid  the 
whole  liability  due  in  a  given  case 
and  that,  the  complaint  showing  on 
its  face  that  weekly  compensation 
payments  had  been  merely  assumed 
but  not  paid,  plaintiff  was  not,  under 
the  general  rules  of  subrogation,  en- 
titled to  maintain  the  action.  Mary- 
land Casualty  Co.  of  Baltimore  v. 
Cincinnati,  C,  C.  &  St.  L.  By.  Co.,  — 
Ind.  App.  — ,  124  N.  E.  774  (1919). 

C.     Basis   of  recoyery  where  third 
person  also  imder  act. 

1.     Necessity  of  proof  of  negligence. 

Plaintiff  was  engaged  in  the  scav- 
enger business  and  one  of  his  drivers 
was  killed  by  being  thrown  from  his 
wagon  when  one  of  defendant's  street 
cars  ran  against  one  of  the  wagon 
wheels.  The  widow  of  the  employee 
proceeded  against  plaintiff  under  the 
compensation  act  and  secured  an 
award.        Plaintiff      sued      defendant, 


which  was  also  subject  to  the  com- 
pensation act,  to  recover  the  amount 
so  paid  and  the  jury  found  there  was 
no  negligence  on  the  part  of  defend- 
ant or  its  employees.  From  a  judg- 
ment for  defendant,  plaintiff  appealed, 
contending  that  he  was  entitled  to 
recover  from  defendant  under  the 
compensation  act  the  amount  he  had 
been  compelled  to  pay,  regardless  of 
whether  defendant  was  negligent.  It 
was  held,  however,  that  the  words, 
"legal  liability  for  damages"  in  the 
provision  that  when  an  injury  for 
which  compensation  was  payable  un- 
der the  act  "is  caused  under  circum- 
stances also  creating  a  legal  liability 
for  damages  on  the  part  of  any  party 
other  than  the  employer,"  the  em- 
ployee or  his  dependents  might  pro- 
ceed either  at  law  against  such  party 
to  recover  damages  or  against  the  em- 
ployer under  the  compensation  act, 
had  reference  to  the  common-law 
right  of  recovery  and  therefore  neg- 
ligence on  the  part  of  the  third  party 
would  have  to  be  shown.  Carlson  v. 
Minneapolis  St.  By.  Co.,  —  Minn.  — , 
173  N.  W.  405  (1919). 

2.     Necessity  of  proof  of  election. 

A  lineman  employed  by  plaintiffs, 
who  were  a  committee  of  reorganiza- 
tion of  a  telephone  company,  was 
found  beneath  a  tree,  through  which 
ran   telephone  wires  of  plaintiffs   and 
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ing  the  judgmeiit  rendered  against  it  in  favor  of  Mrs.  Hilburn  and 
child. 

The  city  was  bound  with  the  electric  company,  in  a  certain  sense, 
to  compensate  Mrs.  Hilburn  and  her  child  for  the  death  of  Mr. 
Hilburn.  It  might  be  said  to  have  been  bound  for  the  fault  of  the 
electric  company  and  for  a  part  of  the  debt  due.  The  city  there- 
fore had  an  interest  in  discharging  in  part  the  debt  due  by  the 
electric  company  to  Mrs.  Hilburn  and  her  child;  and,  in  acting,  it 
became  legally  subrogated  to  their  rights. 

As  was  before  said,  the  city  clearly  became  subrogated  to  the 
rights  of  Mrs.  Hilburn  and  child  against  the  electric  company 
under  the  conventional  subrogation. 


high  tension  wires  of  defendant,  badly 
burned  and  unconscious,  and  died 
yrithout  regaining  consciousness.  An 
award  of  $2,370.61  was  made  under 
the  compensation  act  and  this  suit 
was  brought  against  defendant  under 
section  29  of  that  act  to  recover  that 
amount  from  defendant.  The  declara- 
tion charged  that  defendant  was  neg- 
ligent in  maintaining  the  high  tension 
wires,  without  proper  insulation,  in 
such  proximity  to  the  other  wires  as 
to  endanger  any  person  lawfuUy  in 
the  tree;  that  defendant  knew  or 
should  have  known  of  the  dangerous 
condition  of  its  wires  and  had  been 
notified  thereof  within  30  days  of  the 
accident;  that  deceased  was  in  the 
tree  in  performance  of  his  duties  of 
inspecting  plaintiffs'  wires  and,  while 
in  the  exercise  of  due  care  and  be- 
cause of  defendant's  negligence,  the 
high  current  carried  by  defendant's 
wires  was  communicated  to  his  body, 
severely  burning  and  injuring  him  and 
causing  him  to  fall  to  the  ground;  and 
as  a  result  of  such  injuries  he  died. 
The  declaration  set  out  in  section  29 
of  the  compensation  act  alleged  the 
making  of  the  award  and  payment 
thereunder  and  that  both  plaintiff  and 
deceased  had  elected  to  accept  the 
compensation  act,  but  did  not  allege 
that  defendant  had  accepted  the  act. 
Defendant  pleaded  the  general  issue 
and  two  special  pleas,  a  demurrer  was 


sustained  as  to  the  special  pleas,  the 
declaration  was  subsequently  amended 
but  no  other  pleas  were  filed.  De- 
fendant insisted  that,  as  the  declara- 
tion did  not  allege  that  defendant  had 
elected  to  be  bound  by  the  compensa- 
tion act,  recovery  could  not  be  had 
under  the  first  clause  of  section  29, 
which  provided  for  recovery  when  all 
the  parties  were  under  the  compensa- 
tion act,  and  further  that,  as  t^e 
declaration  did  not  allege  that  de- 
fendant had  elected  not  to  be  bound 
maintained  under  the  second  clause 
of  that  section  which  provided  for 
suit  against  a  third  party  who  had 
elected  not  to  be  bound  by  the  act. 
The  court  held  that  it  was  unneces- 
sary to  explicitly  allege  that  defend- 
ant had  elected  to  be  bound  by  the 
act  inasmuch  as  it  was  alleged,  in 
substance  and  effect,  that  defendant 
was  engaged  in  ** electrical  work,"  an 
occupation  conclusively  presumed  by 
the  act  to  be  within  its  provisions, 
this  presumption  existing  in  case  of  a 
third  party  as  well  as  between  em- 
ployer and  employee.  The  court  said 
that  if  recovery  had  been  sought  un- 
der the  second  clause  of  section  29  it 
would  have  been  necessary  to  have 
averred  that  defendant  had  elected 
not  to  be  bound  by  the  act.  It  was 
also  held  unnecessary  to  prove  that 
plaintiffs  and  the  employee  had  elected 
to  be  bound  by  the  act,  as  the  proof 
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In  our  former  opinion,  we  found  that  the  electric  company  was 
at  fault,  and  was  liable  in  damages  for  the  death  of  Mr.  Hilbum. 
We  adhere  to  that  finding. 

Defendant,  in  a  supplemental  brief,  argues  an  exception  of  no 
cause  of  action  which  is  said  to  have  been  overruled  by  the  trial 
judge,  and  which  was  not  urged  or  argued  in  this  court  on  the 
original  hearing  or  orally  on  the  rehearing.  One  exception  of  no 
cause  of  action  was  disposed  of  in  140  La.  1078,  74  So.  559. 

The  exception  is  stated  to  have  been  based  on  section  34  of  the 
Employers'  Liability  Act,  which  declares: 

"That  the  rights  and  remedies  herein  granted  to  an  employee  on  account 
of  a  personal  injury  for  which  he  is  entitled  to  compensation  under  this  act 


showed  plaintiff  engaged  in  an  ocon- 
pation  made  subject  to  the  act  in  the 
absence  of  an  election  not  to  be 
bound  by  it  and  that  neither  plaintiffs 
nor  defendant  had  elected  not  to  be 
so  bound.  Error  was  claimed  in  the 
admission  in  evidence  of  the  coroner's 
verdict  finding  that  deceased  came  to 
his  death  by  coming  in  contact  with 
the  wires  of  defendant  "which  were 
not  sufficiently  insulated."  It  was 
held  that  the  competency  of  such  ver- 
dict was  immaterial  as  the  proof  abun- 
dantly showed  the  wires  were  not 
sufficiently  insulated  so  that,  in  any 
event,  defendant  was  not  harmed  by 
its  admission.  Defendant  sought  to 
prove  that  plaintiffs  were  insured  and 
that  the  insurance  company  had  paid 
the  award  so  that  nothing  had  been 
paid  by  them.  The  refusal  of  the 
trial  court  to  admit  such  proof  was 
held  proper  as,  if  plaintiffs  insured 
their  employees  it  was  for  their  bene- 
fit, not  for  the  benefit  of  defendant. 
The  court  held  that  the  proof  sus- 
tained the  allegations  that  the  em- 
ployee was  in  the  exercise  of  due  care 
for  his  own  safety,  that  it  was  the 
duty  of  defendant  to  insulate  its  wires 
at  the  point  of  contact  and  that  its 
failure  to  do  so  caused  the  death. 
Judgment  was  affirmed.  Vose  v.  Cen- 
tral Illinois  Public  Service  Co.,  286 
HI.  519,  122  N.  B.  134  (1919). 


D.    Sabrogation  as  to  rightB  of 
dopondonts. 

1.    Bight  of  ixisurer  to  maintain 
action. 

While  a  painter  was  standing  on  a 
plank  placed  across  the  elevator  well 
in  a  building  under  construction,  the 
elevator  was  operated  by  employees 
of  the  defendant,  which  had  the  eon- 
tract  for  installing  the  elevator.  As 
a  result,  the  elevator  counterweight 
struck  the  plank,  precipitating  the 
painter  to  the  bottom  of  the  shaft, 
whereby  he  sustained  fatal  injuries. 
An  award  of  compensation  for  the 
death  having  been  made  against  the 
painter's  employers,  in  favor  of  the 
employee's  widow  and  minor  child, 
the  plaintiff,  as  insurance  carrier  of 
the  employers,  assumed  responsibility 
under  its  policy  for  the  payments  re- 
quired by  the  award,  and  thereafter 
brought  this  action  for  damages,  join- 
ing the  employers  as  parties  plain- 
tiff, and  obtained  a  judgment  for 
$10,000.  The  principal  grounds  urged 
for  reversal  which  were  discussed  by 
the  court  were  that  the  damages  given 
were  excessive;  that  defendant  was 
not  negligent  and  that  the  deceased 
was  guilty  of  contributory  negligence; 
that  deceased  was  an  employee  of  an 
independent  contractor  and  as  such 
was,  at  most,  a  mere  licensee,  to 
whom  defendant  owed  no  duty  except 
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shall  be  exclusive  of  all  other  right  and  remedies  of  such  employee,  his  personal 
representatives,  dependents,  relations,  or  otherwise,  on  account  of  such  injury.'' 

This  limitation  of  the  right  of  action  by  an  employee  and  his 
dependents  is  against  his  employer,  or  the  insurer  of  the  employer, 
or  the  employer  of  an  employer.  It  is  a  part  of  the  ** Employers' 
Liability  Act,"  which  prescribes  for  **the  liability  of  an  employer 
to  make  compensation  for  injuries  received  by  an  employee  in 
performing  services  arising  out  of  and  incidental  to  his  employment.*' 
The  act  does  not  embrace  or  refer  to  the  liability  of  others  than 
employers  for  damages  suffered  by  or  through  the  fault  of  third 
persons.  The  act  is  restricted  to  contracts  between  employers  and 
employees    and   to    compensation    by    employers    to    employees    for 


to  avoid  wantonly  injuring  him  in 
using  the  elevator  shaft;  and  that 
plaintiff  had  no  legal  capacity  to 
sue  in  this  case.  As  to  the  question 
of  the  damages  being  excessive  and 
given  under  the  influence  of  passion 
or  prejudice,  the  court  said  no  evi- 
dence to  that  effect  had  been  called 
to  its  attention  and  it  had  failed  to 
find  anything  in  the  record  from 
which  such  an  inference  could  be 
drawn.  The  court  found  that  the 
evidence  sustained  the  finding  of  neg- 
ligence in  that  the  things  which  or- 
dinary prudence  would  have  suggested 
for  the  safety  of  deceased  and  others 
who  had  similarly  used  the  shaft  were 
omitted;  that  the  presence  of  the 
plank  across  the  shaft  was  notice  re- 
quiring further  investigation;  and 
that,  though  others  were  working  in 
the  shaft,  no  warning  that  the  ele- 
vator was  to  be  moved  was  given. 
As  to  contributory  negligence,  it  was 
held  that  an  alleged  agreement  be- 
tween the  employers  that  workmen 
should  not  use  the  shaft  without  noti- 
fying the  foreman  of  defendant  must 
be  shown  to  have  been  brought  to 
the  notice  of  deceased  to  be  binding 
upon  him  and  there  was  no  evidence 
that  such  notice  was  given  and  that, 
at  any  rate,  the  question  of  whether 
deceased  was  negligent  in  being  on 
the  outer  end  of  the  plank  was  for 
the    jury.      The    contention    that    de- 


ceased was  at  most  a  bare  licensee 
was  held  to  be  without  merit.  Upon 
the  contention  that  plaintiff  had  no 
legal  capacity  to  maintain  the  suit, 
the  court  held  against  defendant,  say- 
ing: "The  fact  that  the  act  does 
not  specifically  mention  the  matter  of 
the  subrogation  of  the  employer, .  or 
his  insurance  carrier,  to  the  rights  of 
the  injured  employee,  or,  in  case  of 
death,  to  the  rights  of  the  heirs  or 
personal  representatives,  we  think  is 
immaterial.  All  that  the  act  Itself 
does  is  to  provide  that  the  payment 
of  compensation  shall  be  contingent 
upon  the  subrogation  of  the  employer, 
or  his  insurance  carrier,  to  the  rights 
of  the  injured  employee.  This  is  a 
mere  incident  to  the  liability,  or  to 
the  payment  of  compensation,  and  is 
included  in  the  general  language  of 
the  title  of  the  act,  and  especially  of 
that  portion  of  the  title  providing  for 
the  creation  of  a  liability.  *The  right 
to  subrogation'  is,  we  think,  included 
within  that  portion  of  the  title  of  the 
act  which  reads:  *♦  *  *  Providing 
the  means  and  methods  of  enforcing 
such  liability.*  'Subrogation,'  under 
these  conditions,  is  one  of  the  essential 
steps  necessary  to  the  enforcement  of 
such  liability,  and  embraced  within 
the  title  of  the  act.*'  The  judgment 
was  aflftrmed.  Behearing  denied  by 
supreme  court  October  16,  1919.  Fi- 
delity   &    Casualty    Co.    v.    Llewellyn 
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injuries  suflPered  in  performing  services  arising  out  of  or  incidental 
to  their  employment. 

Section  7  of  the  act  recognizes  the  right  of  the  person  injured  to 
obtain  compensation  from  his  employer  and  to  proceed  at  law  for 
damages  from  third  persons  for  his  injuries;  and,  in  the  event  that 
the  injured  person  has  recovered  compensation  from  his  employer 
and  damages  from  a  third  person,  the  employer  becomes  subrogated 
to  the  rights  of  the  injured  party  against  said  third  person  to  the 
extent  of  the  compensation  made  by  the  employer. 

The  right  of  the  employee  to  compensation  from  his  employer  for 
personal  injuries  does  not  exclude  the  right  of  an  injured  person 
to  recover  damages  from  third  persons  through  whose  fault  the 
damage  happened. 


Iron  Works,  —  Cal.  App.  — ,  184  Pac. 
402    (1919). 

Plaintiff  was  the  insurer  ui^der  the 
Workmen's  Compensation  Act  of  a 
firm  engaged  in  the  mercantile  busi- 
ness and  became  liable  under  its  pol- 
icy and  paid  $3,408.79  for  the  death 
of  a  painter  employed  by  a  subcon- 
tractor while  engaged  in  rebuilding 
and  repairing  the  store  building  of 
the  insured,  the  death  being  caused 
through  the  negligence  of  defendant 
elevator  company,  an  independent  con- 
tractor also  engaged  in  the  work  on 
such  building.  This  suit  was  com- 
menced by  the  insurer  against  the 
elevator  company  to  recover  the  sum 
paid  by  it  because  of  the  death  of 
such  employee,  claiming  subrogation, 
under  the  compensation  statute  and 
the  terms  of  its  policy,  to  the  rights 
of  the  insured  against  the  elevator 
company.  A  general  demurrer  to  the 
petition  was  sustained  and  plaintiff 
appealed  from  a  judgment  of  dis- 
missal. The  court  of  civil  appeals 
held  that  the  statute  regarding  sub- 
rogation in  the  case  of  independent 
contractors  and  subcontractors  did 
not  apply  to  the  present  case 
inasmuch  as,  by  its  express  terms, 
it  did  not  apply  **to  independ- 
ent or  subcontractors  on  any  con- 
tract   which    is    merely    auxiliary    and 


incidental  to,  and  is  not  a  part  of  or 
process  in,  the  trade  or  business  car- 
ried on  by  the  subscriber,'*  the  remod- 
eling of  the  store  building  being  no 
part  of  or  process  in  the  mercantile 
business  of  the  subscriber.  It  was 
further  held  that  the  statute  was  in- 
applicable because  it  only  gave  the 
right  of  subrogation  when  a  cause  of 
action  for  an  injury  to  an  employee 
caused  by  a  third  person  had  vested 
in  the  employee,  which  is  different 
from  giving  the  right  of  subrogation 
to  a  cause  of  action  accruing  under 
the  compensation  statute  to  the  bene- 
ficiaries of  an  employee  who  had  been 
killed  by  the  negligence  of  a  third 
person,  the  cause  of  action  which 
the  beneficiaries  have  under  the  Work- 
men's Compensation  Act  being  given 
by  statute  and  vesting  originally  in 
them  so  that  the  insurance  company 
had  not  become  liable  to  deceased  in 
any  sum  and  no  right  of  subrogation 
was  given  by  the  statute.  The  in- 
surance company  further  contended 
that,  independently  of  the  statute,  it 
had  the  right  of  subrogation  in 
equity.  The  court  pointed  out  that  it 
is  settled  by  former  decisions  that 
equitable  subrogation  exists  in  favor 
of  a  fire  insurance  company  which  has 
paid  for  a  loss  occasioned  by  the  neg- 
ligence  of  third  persons,   but  that  no 
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The  cases  of  Veasy  v.  Peters,  142  La.  1012,  77  So.  948,  Dupre  v. 
Coleman,  143  La.  69,  78  So.  241,  Boyer  v.  Crescent  Factory,  143  La. 
368,  78  So.  596,  and  Philps  v.  Guy  Drilling  Co.,  143  La.  951,  79  So. 
549,  were  all  cases  between  employees  and  their  employers;  and 
what  may  have  been  said  therein  had  reference  to  rights  of  action 
by  employees  against  their  employers,  and  not  against  third  persons 
for  damages.     The  exception  was  properly  overruled. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

PROVOSTY,  J.,  dissents,  adhering  to  original  opinion. 
O'NIELL,  J.,  concurs  in  the  decree. 


such  right  exists  iu  favor  of  a  life  or 
accident  insurance  company  and  that 
the  insurance  provided  for  under  the 
Workmen 's  Compensation  Act  is  purely 
accident  insurance  and  the  mere  fact 
that  the  premiums  are  not  paid  di- 
rectly by  the  employee  should  not  have 
the  effect  of  giving  an  equitable  right 
of  subrogation  to  the  insurance  com- 
pany when  no  such  right  exists  in 
other  species  of  accident  insurance. 
Judgment  for  defendant  was  affirmed. 
Aetna  Life  Ins.  Co.  v.  Otis  Elevator 
Co.,  —  Tex.  Civ.  App.  — ,  204  S.  W. 
376  (1918).     Rehearing  denied. 

2.    Bight  of  Insurer  to  share  In 
recovery. 

Deceased,  a  baker,  was  killed  in  the 
course  of  his  employment  by  an  elec- 
tric shock  received  from  the  wires  of 
defendant  electric  company,  which 
furnished  light  and  power  for  the 
bakery  in  which  he  was  employed  and 
left  surviving  as  claimants  of  com- 
pensation a  widow,  father  and  mother. 
Thereafter  such  survivors  by  their  at- 
torneys of  record  filed  a  suit  for  dam- 
ages against  the  electric  company, 
which  suit  was,  without  trial,  com- 
promised for  $7,500,  of  which  $3,500 
was  paid  in  cash  and  the  balance  was 
held  in   abeyance  until   final   determi- 


nation by  the  courts  of  the  right  of 
the  insurance  carrier  to  subrogation 
against  the  electric  company  for  pay- 
ments made  by  the  insurer  as  com- 
pensation, aggregating  $4,087.47.  This 
suit  was  by  the  insurance  company 
against  the  parties  to  the  compromise 
to  have  the  obligation  of  the  electric 
company  to  pay  the  balance  of  $4,000 
canceled  as  to  the  claims  of  the  de- 
pendents of  deceased  and  to  have  all 
right  and  interest  in  such  sum  vested 
in  the  insurance  company.  It  was 
held  that  the  Workmen's  Compensa- 
tion Act  of  1913,  in  force  at  that 
time,  gave  no  right  to  the  insurance 
company  to  subrogation  to  the  rights 
of  dependents  against  negligent  third 
parties  causing  the  death  of  an  em- 
ployee for  whose  death  the  insurance 
company  became  liable  to  pay  com- 
pensation under  the  terms  of  its  pol-. 
icy,  although  the  effect  of  such  omis- 
sion from  the  statute  was  to  permit 
dependents  to  collect  and  retain  both 
compensation  undet  the  Workmen's 
Compensation  Act  and  damages  from 
the  third  party  causing  the  injury, 
leaving  the  insurance  company  with- 
out the  right  to  reimbursement  for  the 
amount  paid  by  it.  Southern  Surety 
Co.  V.  Houston  Lighting  &  Power  Co., 
—  Tex.  Civ.  App.  — ,  203  8.  W.  1115 
(1918).     Rehearing  denied.    R.  L.  S. 
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ELLIS  V.  OmOAGO  &  NORTHWESTERN  RY.  00.  et  aL 

[Supreme  Court  of  Wisconsin,  May  21,  1918.] 

167  Wis.  392,  167  N.  W.  1048. 

1.    TTlal-~Que8tion  for  Jury— Bona  fide  character  of  transaction. 

Where  conflicting  inferences  may  be  drawn  from  the  facts  proved  as  to 
whether  a  transaction  is  bona  fide,  the  question  is  one  for  the  jury. 


CASE  NOTE. 

Actions  and  proceedings  between 
Joint  tort-feasors  to  enforce  con- 
tribution or  Indemnity  for  dam- 
ages paid  as  result  of  their  neg- 
ligence. 

I.  Municipal  corporation  and  prop- 
erty owner,  144-161. 

A.  Defective  sidewalk,  144-155. 

1.  In  general,  144-147. 

2.  Door  to  cellarway,  147-148. 
8.   Coalhole  cover,  148-149. 

4.  Slippery  with  ice,  etc.,  149- 

151. 

5.  Inequality  of  level,  151-152. 

6.  Drainpipe  cover,  152. 

7.  Defects   due  to   construc- 

tion work,  153-154. 

8.  Brick  removed  to  use  water 

fixture,  154-155. 

B.  Obstructed  sidewalk,  155-158. 

C.  Objects  falling  upon  pedestrian 

on  sidewalk,  158-160. 

1.  Bricks  piled  on  sidewalk, 

158-159. 

2.  Defectively  built  shed  col- 

lapsing, 159-160. 

D.  Pedestrian  blinded  by  steam, 

stepping  into  hole,  160- 
161. 
n.  Municipal    corporation    and    its 
contractor,  161-170. 

A.  Excavations  left  open,  161-165. 

B.  Defective  crossing,  165. 

C.  Defective  sidewalk,  165-167. 

D.  Sewer  pipe  left  on  sidewalk, 

167. 

E.  Obstruction  in  street,  167-169. 

F.  Hole  in  pavement,  169. 


G.  Scavenger  failing   to  remove 
carcass  of  horse,  170. 

III.  Municipal  corporation  and  public 

utility,  170-180. 

A.  Telephone  and  telegraph  com- 

panies, 170-174. 

1.  Hole    for    pole    left    un- 

guarded, 170-172. 

2.  Obstructions  left  in  alley, 

172-173. 
8.   Sagging  wires  causing  light 
wire  to  break,  173-174. 

B.  Railroad  companies,  174-179. 

1.  Defective    bridge    or    ap- 

proach, 174-177. 

2.  Negligent   construction   of 

tunnel,  177-178. 
8.   Defective  planking  of  track 
in  street,  178-179. 

C.  Street  railway  company,  179- 

180. 

IV.  Municipal  corporation  and  owner 

of  vehicle,  180-181. 
V.  Municipal    corporation   and    one 
moving  building  over  bridge, 
181-182. 

VI.  Municipal    corporation    and    one 

tampering  with  light  wires, 
182. 

VII.  Mimidpal  corporation  and  owner 

of  falling  billboard,  188. 
VIII.  Municipal  corporation  and  one 
exploding    fireworks,    188- 
185. 

A.  Under  license,  183-184. 

B.  Without  license,  184-185. 
IX.  Municipal  corporation  and  one 

repairing  street  under  per- 
mit, 185. 
X.  Public  utility  corporations,  185- 
287. 
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2.     Assignments — ^Validity — Glioses  in  action. 

Where  separate  actions  are  brought  by  the  parties  injured  in  a  collision  be- 
ti^een  a  street  car  and  a  railroad  train  at  a  crossing  against  the  street  railroad 
company  and  the  railroad  company,  and  one  of  the  actions  is  tried  and  a  ver- 
dict rendered  against  the  street  railroad  company,  but  afterwards  discontinued, 
&  nonsuit  having  been  rendered  as  to  the  railroad  company,  and  no  evidence 
was  offered  regarding  the  negligence  of  the  latter,  and  later  a  stockholder  of 
the  street  railroad  company  purchased  the  claims  of  the  plaintiffs  and  took  an 
assignment  thereof,  borrowed  the  money  from  the  street  railroad  company  and 
gave  his  note  therefor,  and  paid  the  injured  parties  the  amount  agreed  upon 
as  consideration  of  the  purchase,  the  mere  fact  that  the  stockholder  was  inter- 
ested in  the  street  railroad  company  and  took  the  assignments  because  of  such 


A.  Railroad  companies,  185-196. 

1.  Injury  to  passengers,  185- 

189. 

a.  Collision,  185-188. 

b.  Ejection,  188-189, 

2.  Injury  to  employees,  189- 

192. 

a.  Collision,  189-190. 

b.  Cinder  in  eye,  190-192. 
8.   Loss  or  damage  to  prop- 
erty, 192-196. 

B.  Railroad  company  and  trac- 

tion company,  196-199. 

1.  Passenger  injured  in  col- 

lision, 196. 

2.  Pedestrian      struck      by 

broken  trolley  wire,  196- 
198. 

3.  Property  damaged  by  de- 

railed car,  198-199. 

C.  Railroad  company  and  elec- 

tric company,  199-202. 

D.  Railroad   company   and   ex- 

press company,  203-205. 

1.  Employee  injured  by  de- 

fective car,  203. 

2.  Passenger  struck  by  mis- 

placed truck,  203-205. 

E.  Railroad  company  and  sleep- 

ing car  company,  205- 
208. 

F.  Railroad   company   and    car 

manufacturing 
company,  208-209. 

G.  Railroad    company    and    its 

employee,  209-210. 
H.  Railroad    company    and    its 
contractor,  210-214. 

1.  Injury  to  passenger,  210. 

2.  Locomotive  engineer 

killed,  210-211. 


1. 
2. 


8.  Employee    of    contractor 
injured,  211. 

4.  Team  frightened  by  pile 
of  rails,  211-213. 

5.  Stone   thrown   upon    ad- 
joining land,  213-214. 

Railroad   company  and   ad- 
joining owner,  214-217. 
Flooding  of  land,  214-215. 
Injury    to    railroad    em- 
ployee by  object  near 
track,  215-217. 
J.  Railroad    company    and    li- 
censee using  its  car,  217- 
219. 
K.  Street  car  companies,  219-220. 
L.  Street  railway  company  and 
adjoining    owner,    220- 
222. 
M.  Street  railway  company  and 
operator  of  vehicle,  222- 
225. 
N.  Electric  light  companies,  225- 

226. 
O.  Electric  light  company  and 
telephone  company, 
226-234. 
In  general,  226-227. 
Telephone  company  em- 
ployee injured  or  killed, 
227-232. 
Light  company  employee 
injured,  232-233. 
4.   Telephone  company  cus- 
tomer killed,  233-234. 
Steamship  company  and  ship- 
per, 234-236. 

1.  Using  loading  equipment 
of  shipper,  234-235. 

2.  Using    dock    facilities    of 
shipper,  235-236. 


1. 
2. 


8. 
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interest  and  with  a  view  of  aiding  his  company  did  not  render  the  assignments 
to  him  void  or  ineffectual,  if  in  fact  he  purchased  the  claims  and  took  the  as- 
signments for  himself  and  at  his  own  risk,  eveh  though  he  might  have  believed 
that  suck  purchase  would  eventually  operate  for  the  benefit  of  the  street  rail- 
road company. 

3.  Trial— Verdict — Special  questions — Change  by  court  in  answers  to. 

Where  the  evidence  is  ample  to  sustain  findings  of  the  jury  it  is  terror  for 
the  court  to  change  their  answers  to  questions  of  the  verdict. 

4.  Appeal — Conclusiveness  of  finding  of  Jury — Speed  of  train. 

A  finding  of  a  jury  as  to  the  speed  of  a  train  at  the  time  of  a  collision, 
based  upon  conflicting  evidence,  will  not  be  disturbed  on  appeal. 


Q.  Oil  refinery  and  railroad  com- 
pany, 236-237. 
XI.  Lessor  and  lessee,  237-239. 

XII.  Contractors,  239-244. 

A.  Employee    of    subcontractor 

injured,  239-242. 

1.  Collapse   of   bridge    pier, 

239-241. 

2.  Negligence  in  use  of  ele- 

vator, 241-242. 

B.  Third  person  injured,  242-243. 

1.  Falling  over  debris  left  on 

sidewalk,  242. 

2.  Falling    into    excavation 

left  unguarded,  243. 

C.  Building  flooded  by  pipe  left 

uncapped,  243-244. 

D.  Bridge  damaged  by  Are,  244. 

XIII.  Retailer  and  manufacturer,  244- 

245. 

XIV.  Property  owner  and  contractor, 

245-250. 

A.  Employee  of  elevator  con- 

struction company  in- 
jured, 245-246. 

B.  Employee  of  property  owner 

injured,  246-248. 

C.  Customer  of  property  owner 

injured,  248-249. 

D.  Pedestrian  injured  in  fall  on 

sidewalk,  249-250. 
XV.   Property  owner  and  one  deliv- 
ering goods,  250-253. 
XVI.  Employer  and  employee,  253- 

254. 
XVII.   Miscellaneous  cases,  254-257. 

Scope  of  note.  This  note  does  not 
include  cases  arising  under  the  sub- 
rogation provisions   of  the  workmen's 


compensation     acts,     nor    proceedings 
in   admiralty   courts. 

L       Municipal  corporation  and  prop- 
erty owner. 

A.    Defective  sidewalk. 
1.    In  general. 

In  a  suit  by  a  city  to  recover  the 
sum  of  $631.15  which  the  city  alleged 
it  had  been  compelled  to  pay  in  satis- 
faction of  a  judgment  rendered 
against  it  for  personal  injuries  sus- 
tained by  a  pedestrian  on  account  of 
a  defect  in  a  sidewalk,  it  was  averred 
in  the  petition  that  the  defective  con- 
dition of  the  sidewalk  had  been  cre- 
ated by  the  defendant  by  driving 
horses  and  wagons  over  the  walk  in 
front  of  a  building  owned  and  used 
by  the  defendant;  that  the  defendant 
after  causing  the  defective  condition 
had  failed  to  correct  it;  that  the  or- 
dinances of  the  city  prohibited  rid- 
ing or  driving  over  a  sidewalk;  that 
the  defendant  had  been  notified  of 
the  action  against  the  city,  and  asked 
to  defend,  but  had  made  no  defense; 
and  that  the  city  had  paid  the  judg- 
ment rendered.  Af&rming  a  judgment 
in  the  plaintiff's  favor,  the  court  said, 
in  part:  **The  argument  of  the  de- 
fendant is  that  the  parties  to  this 
action  are  in  pari  deUcto,  and  that 
therefore  the  one  cannot  recover  from 
the  other;  that,  because  the  defend- 
ant is  an  abutting  property  owner 
and  had  'a  right  to  use  the  walk,  it 
was  under  no  duty  to  repair,  and 
therefore    it   is   not   liable;    that   the 
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5.  Bailroads — OolUsion  with  street  car — ^Proximate  cause— Unlawful  speed  of 

train. 
The  operation  of  a  railroad  train  at  i^  prohibited  speed,  resulting  in  a  colli- 
sion with  a  street  car  at  a  crossing,  was  the  proximate  cause  of  the  accident. 

6.  Bailroads — Collision  "witli  street  car— Unlawful  speed  of  train  as  negUgence 

per  se. 
It  is  negligence  per  ae  for  a  railroad  train  to  run  at  an  unlawful  speed  at 
the  time  of  collision  with  a  street  car  at  a  crossing. 

7.  Contributionr— Joint  tort-feasors — ^When  rule  not  applicable. 

The.  rule  that  there  can  be  no  contribution  between  joint  tort-feasors  has 
no  application  where  the  element  of  moral  turpitude  is  not  involved  and  there 


ordinances  of  the  city  do  not  render 
the  defendant  liable;  and  that,  be- 
cause there  was  no  notice  requiring 
the  defendant  to  repair  the  sidewalk 
pleaded,  it  is  not  liable.  The  de- 
fendant caused  the  defective  condi- 
tion of  the  sidewalk.  The  plaintiff 
did  not  participate  in  producing  that 
condition.  The  plaintiff  was  negligent 
in  permitting  the  condition  to  re- 
main, but  it  did  not  in  any  manner 
cause  the  condition.  The  plaintiff 
was  not  in  equal  wrong  with  the  de- 
fendant. ♦  ♦  *  The  fact  that  the 
defendant  was  an  abutting  property 
owner  and  had  a  right  to  use  the 
walk  does  not  relieve  it  from  liabil- 
ity to  the  city.  ♦  ♦  *  This  lia- 
bility of  the  original  wrongdoer  is 
not  dependent  upon  the  existence  of 
any  ordinance  declaring  his  liability, 
nor  upon  the  fact  that  there  has  been 
no  notice  given  to  the  wrongdoer  to 
repair  the  sidewalk.  He  is  liable  be- 
cause of  his  active  fault  in  producing 
the  defective  condition."  City  of  To- 
peka  V.  Central  Sash  &  Door  Co.,  97 
Kan.  49,  154  Pac.  232   (1916). 

A  borough  ordinance  imposed  upon 
owners  of  property  the  duty  of  re- 
pairing sidewalks,  subjecting  them, 
upon  failure,  to  a  penalty  and  a 
charge  by  the  borough  for  doing  the 
work.  A  sidewalk  in  front  of  the  de- 
fendant's  property  fell  into  disrepair 
and  the  defendant  was  notified  by  the 
borough  council  to  repair.  It  failed 
to  do  so  for  almost  two  months,  when 
certain  persons  sustained  personal  in- 
juries as  a  result  of  the  defect.  Judg- 
19  N.  C.  C.  A.— 10 


ment  having  been  recovered  and  col- 
lected from  the  borough,  the  present 
action  was  brought  to  recover  over 
against  the  defendant  owner.  At  the 
trial  a  judgment  was  had  for  the 
plaintiff,  and  on  appeal  the  judgment 
was  affirmed,  the  supreme  court  adopt- 
ing the  opinion  rendered  by  the  com- 
mon pleas  court,  reading  in  part  as 
follows:  ''Notwithstanding  the  sec- 
ondary liability  of  the  municipality 
against  which  the  person  injured  may 
at  option  proceed,  and  notwithstand- 
ing the  principle  of  noncontribution 
among  joint  tort-feasors,  which  would 
ordinarily  shut  off  recourse,  the  neg- 
ligent municipality  is  permitted  to 
seek  reimbursement  from  the  negli- 
gent owner  or  occupier.  While  both 
may  be  equally  responsible  for  the 
wrongful  condition  in  their  relation 
to  the  person  injured  thereby,  they 
are  not  so  in  relation  to  each  other; 
but  the  municipality  stands  upon  a 
superior  plane,  on  account  of  the  pri- 
mary duty  resting  upon  the  owner  or 
occupier.  The  liability  of  the  mu- 
nicipality in  these  cases  under  ordi- 
nary circumstances  is  of  a  technical 
character,  not  involving  positive  de- 
linquency on  its  part;  but  there  are 
exceptional  cases  in  which  positive 
delinquency  of  the  municipality  is  in- 
volved, so  that  its  right  of  reim- 
bursement may  be  extinguished  on  the 
principle  of  contributing  or  partici- 
pating negligence."  Mention  may  be 
made  of  a  further  holding  in  the 
case,  to  the  effect  that  the  statute  of 
limitations   does  not  begin   to  run  in 
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is  no  wilful  or  conscious  wrong  between  the  parties  against  whom  a  judgment 
in  a  tort  action  is  recovered. 

8.  Oontribution— Joint  tort-feasors — Collision  between  railroad  train  and  street 
car. 
Where  a  railroad  train  runs  at  an  unlawful  rate  of  speed  in  approaching  a 
crossing,  where  a  collision  results  with  a  street  car,  but  the  acts  of  the  railroad 
company  are  not  intentional  or  wilful  and  involve  no  conscious  wrong,  and  the 
acts  of  the  street  railroad  company  are  likewise  not  wilful  and  involve  no  con- 
scious wrong,  contribution  between  the  companies  is  proper,  upon  payment  of 
the  judgment  by  one  of  them. 

Vinje,  Bosenberry  and  Eschweiler,  JJ.,  dissenting  in  part. 


such  a  case,  as  affecting  the  remedy 
of  the  city  over,  until  entry  of  judg- 
ment in  the  prior  suit  against  it. 
Ashley  Borough  v.  Lehigh  &  Wilkes- 
Barre  Coal  Co.,  232  Pa.  425,  81  Atl. 
442    (1911). 

The  plaintiff  city  was  compelled  to 
pay  a  judgment  of  $2,000  rendered 
for  a  personal  injury  sustained  as  the 
result  of  a  hole  in  a  sidewalk,  which 
was  2  feet  long,  1"%  feet  wide,  and 
3  inches  deep  at  its  deepest  point. 
This  hole  in  the  sidewalk  came 
into  existence  through  gradual 
wear,  and  partially  as  "the  re- 
sult of  making  deliveries  of  bar- 
rels of  beer  and  other  products  by 
the  defendant  at  that  point,  the  bar- 
rels having  been  transferred  to  chutes 
from  the  delivery  wagon  and  then  al- 
lowed to  reach  the  sidewalk  of  their 
own  motion,  after  which  they  were 
placed  on  end  and  rolled  to  a  nearby 
elevator  to  be  lowered  to  the  base- 
ment of  a  saloon  situated  at  that 
place.  The  defendant  was  notified  by 
the  plaintiff,  prior  to  trial  of  the  per- 
sonal injury  suit,  that  it  would  be  ex- 
pected to  pay  any  judgment  rendered 
therein.  The  present  suit  was  to  re- 
cover the  amount  paid  in  satisfaction 
of  the  judgment  against  the  city. 
From  a  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court  in  re- 
versing the  judgment,  pointed  out 
that  it  was  not  shown  that  the  un- 
safe condition  of  the  sidewalk  was 
brought  about  by  any  wrongful  act 
of  the  defendant.  It  said:  **The  use 
of  the  sidewalk  for  the  purpose  of  de- 
livering its  merchandise  was  in  com- 


mon with  a  similar  use  of  the  side- 
walk made  by  a  number  of  other  per- 
sons. The  defect  in  the  sidewalk  was 
not  a  result  of  any  affirmative  wrong- 
ful act  on  the  part  of  *  *  *  [the 
defendant],  but  was  the  result  of  the 
continuous  use  thereof  for  four  years 
or  more  by  this  appellant  and  others, 
including  the  general  public  walking 
over  such  sidewalk,  which  continuous 
use  for  four  years  resulted  in 
the  defect  complained  of.  The 
duty  of  repairing  streets  and  side- 
walks is  upon  the  city  and  not 
upon  the  abutting  property  owners, 
or  upon  the  persons  using  such  streets 
or  sidewalks  in  a  legitimate  way,  and 
such  abutting  property  owners  and 
such  persons  so  using  the  street  are 
not  liable  to  a  person  injured  by  rea- 
son of  the  defect  produced  by  such 
uses,  unless  such  uses  were  wrongful 
and  unlawful."  Home  Brewing  Co. 
V.  City  of  Indianapolis,  —  Ind.  App. 
— ,  123  N.  E.  721  (1919). 

The  plaintiff,  while  passing  over  a 
plank  sidewalk  in  front  of  the  defend- 
ant's  premises,  was  severely  injured 
by  reason  of  a  defect  therein.  Suit 
was  instituted  against  the  defendant 
property  owner,  who  filed  a  demurrer 
to  the  complaint,  alleging,  among 
other  things,  a  defect  in  parties  in 
that  the  city  of  Auburn  was  a  neces- 
sary party  defendant.  The  charter  of 
the  city  provided  that  property  own- 
ers should  repair  the  sidewalks  in 
front  of  their  premises  and  be  liable 
for  any  injury  occurring  by  reason  of 
an  omission  to  make  such  repairs.  The 
demurrer   was   sustained   and   from   a 
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Action  by  assignee  of  claims  for  personal  injuries.  Judgment 
against  the  plaintiff  and  in  favor  of  one  of  the  defendants,  on  its 
cross-complaint,  against  the  other  defendant.  Reversed  and  cause 
remanded  with  instructions. 

For  appellant  Ellis — Lawrence  A.  Olwell  (P.  H.  Martin,  of  counsel). 


For  appellant  Chicago  &  Northwestern  Ry.  Co. — ^R.  N.  Van  Doren. 


final  judgment  entered  for  the  de- 
fendant the  plaintiff  appealed.  The 
court  reversed  the  judgment  and  or- 
dered the  defendant's  demurrer  over- 
ruled, holding  that  the  plaintiff  could 
bring  suit  directly  against  the  de- 
fendant owner  and  was  not  required 
to  first  institute  action  against  the 
city.  For  as  was  pointed  out,  any 
judgment  recovered  against  the  city 
in  such  ft  suit  could  be  recovered 
against  the  property  owner  as  indem- 
nitor, under  the  city  charter  and  state 
statute.  Willis  v.  Parker,  225  N.  Y. 
159,  121  N.  E.  810   (1919). 

2.    Door  to  cellarway. 

In  City  of  Lewiston  v.  Isaman,  19 
Idaho  653,  115  Pac.  494  (1911),  the 
city,  having  paid  a  judgment  for 
$12,000  recovered  by  a  woman  in- 
jured by  falling  into  a  cellarway 
through  a  defective  door  thereover, 
which  formed  part  of  a  sidewalk, 
sought  to  recover  over  from  the 
owner  of  the  abutting  property  of 
which  the  cellarway  was  a  part.  By 
its  charter  the  eity  was  liable  for 
personal  injury  caused  by  defective 
conditions  in  streets  or  public 
grounds,  but  the  charter  recited  that 
it  did  not  relieve  from  responsibility 
any  person  through  whose  wilful  neg- 
lect, wilful  misconduct  or  gross  neg- 
lig^ence  an  injury  to  one  on  a  street 
should  be  brought  about.  An  ordi- 
nance had  been  passed  requiring  oVm- 
ers  of  abutting  property  to  maintain 
two  trapdoors  over  each  opening  in 
the  sidewalk,  to  prevent  persons  from 
falling  in.     Prior  to  the  accident  the 


defendant  had  parted,  under  lease, 
with  full  possession,  except  so  much 
control  of  the  roof  as  was  incidental 
to  an  agreement  on  his  part  to  keep 
that  part  of  the  place  in  repair.  While 
original  faulty  construction  of  the 
doors  was  charged,  the  evidence  in- 
dicated that  the  cause  of  the  accident 
was  the  breaking  of  the  hinges  of 
one  door  by  a  tenant,  and  there  was 
no  proof  of  gross  or  wilful  negligence, 
or  of  wilful  misconduct,  on  the  part 
of  the  defendant.  It  appeared  that 
in  the  suit  against  the  city  by  the 
injured  woman  the  present  defendant 
had  requested,  but  been  denied,  per- 
mission to  take  part  in  the  defense. 
In  a  decision  reversing  a  judgment 
had  by  the  plaintiff,  and  remanding 
the  cause,  the  court,  passing  over  the 
effect  of  the  city's  refusal  to  permit 
the  defendant  to  intervene  in  the 
prior  action,  said  that  upon  the  show- 
ing made,  which  did  not  include  proof 
of  wilful  misconduct,  wilful  neglect 
or  gross  negligence,  and  which  dis- 
closed, moreover,  complete  possession 
and  control  of  the  defective  property 
by  another,  the  recovery  allowed 
clearly  could  not  be  sustained.  The 
court,  in  the  course  of  the  decision 
rendered,  distinguished  the  case  from 
those  in  which  injury  was  caused  by 
an  obstruction  or  other  condition 
amounting  to  a  nuisance,  and  said: 
**Had  the  city  performed  the  duty 
imposed  on  it  by  law — ^that  is,  of  keep- 
ing its  streets  in  reasonable  repair — 
said  accident  would  not  have  happened. 
The  city,  then,  may  be  considered  a 
wrongdoer,  and,  if  it  should  be  held 
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For  respondent  Wisconsin  Traction,  Light,  Heat  &  Power  Co. — 
Vandyke,  Shaw,  Muskat  &  Vandyke  (Ralph  M.  Hoyt,  of  counsel). 

The  following  are  the  pleadings  in  the  action: 

Amended  Complaint. 

This,  the  further  amended  complaint  of  the  plaintiff,  appearing  by  Lawrenee 
A.  dwell,  his  attorney,  alleges: 

That  the  above  named  Al.  M.  Frederick  is  a  resident  of  the  city  of  Osh- 
kosh,  Winnebago  County,  Wisconsin,  and  is  a  traveling  salesman  by  occupation. 


that  the  appellant  [defendant]  was 
also  at  fault  ♦  ♦  ♦,  the  city  could 
not  escape  the  charge  of  being  a  joint 
tort-feasor,  and  could  not  recover 
over  against  the  defendant,  sinc^ 
*  *  *  one  of  two  joint  wrongdoers 
cannot  have  contribution  from  the 
other.*' 

3.    Ctoalliole  cover. 

Acting  under  an  implied  license 
from  a  city  the  owner  of  premises 
abutting  upon  a  street  caused  a  side- 
walk to  be  constructed,  and  made  in 
the  sidewalk  a  coalhole,  fitting  it  with 
a  cover  that  was  too  small  for  the 
rim,  and  was,  in  consequence,  likely 
to  tip  when  stepped  upon.  The  city 
made  no  complaint  with  respect  to 
the  construction  of  the  coalhole  or 
cover,  and  nearly  10  years  after  their 
construction  a  man  fell  into  the  hole 
by  reason  of  the  defect  in  the  cover, 
and  was  injured.  He  sued  the  city 
and  recovered.  At  the  trial  of  an 
action  by  the  city  against  the  prop- 
erty owner  to  recover  over,  a  judg- 
ment was  had  by  the  defendant.  The 
plaintiff  city  appealed  to  the  appel- 
late court.  That  court  reversed  the 
judgment  and  remanded  the  cause, 
saying  in  part:  "A  municipal  corpo- 
ration which  has  been  compelled  to 
pay  a  judgment  to  a  person  injured 
by  an  obstruction,  excavation  or  de- 
fect in  the  street  or  sidewalk  of  such 
corporation,  may  recover  over  against 
the  person  who  is  the  author  of  such 
defect  which  caused  the  injury,  ♦  *  » 
unless  such  corporation  was  itself 
at    fault    ♦    *     *,     and    •     *     *    in 


such  an  action,  if  the  defendant  had 
notice  of  the  former  action  and  an 
opportunity  to  defend  the  same,  such 
former  suit  and  judgment  are  conclu- 
sive against  the  defendant  upon  the 
issues  as  to  whether  the  sidewalk 
was  in  fact  defective,  whether  the 
person  was  injured  as  aUeged,  with- 
out fault  on  his  part,  and  whether  he 
sustained  damages  to  the  amount  of 
the  judgment."  The  court  said 
further:  "The  fact  that  Torrance 
[the  defendant]  was  permitted  by  the 
city  to  construct  the  coal  vault  and 
coalhole  in  the  sidewalk  gave  him  im- 
plied license  only  to  construct  the 
same  in  a  reasonable  and  proper  man- 
ner, but  not  to  render  the  sidewalk 
less  safe  than  it  would  have  been 
without  such  coal  vault  and  coalhole. 
*  *  *  The  fact  that  while  acting 
under  such  implied  license  he  con- 
structed a  coalhole  which  was  in  fact 
defective,  does  not  estop  the  city 
from  recovering  in  this  case;  that  is 
to  say,  the  city  was  not  a  wrongdoer 
in  such  a  sense  as  to  preclude  its  re- 
covery." City  of  Canton  v.  Torrance, 
151  ni.  App.  129  (1909). 

In  the  case  of  City  of  Omaha  v. 
Philadelphia  Mortgage  &  Trust  Co., 
88  Neb.  519,  129  N.  W.  996  (1911), 
the  action  was  by  a  city  to  recover 
pver  against  the  owner  of  hotel  prem- 
ises the  amount  of  a  judgment  the 
city  had  been  compelled  to  pay,  ap- 
parently by  reason  of  personal  in- 
jury to  a  pedestrian  caused  by  his 
falling  through  a  defectively  covered 
coalhole  in  front  of  the  premises.  The 
defendant  apparently  had  notice  and 
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That  defendant  Chicago  &  NorthweBtem  Railway  Company  is  a  Wisconsin 
corporation  and  operates  a  steam  railway  system  in  said  state,  one  line  of 
which  passes  through  the  city  of  Neenah,  in  Outagamie  County,  and  it  is  here- 
inafter called  "the  defendant  railway/' 

That  said  city  of  Neenah  was  at  all  times  mentioned  herein  an  incorporated 
city. 

That  defendant  Wisconsin  Traction,  Light,  Heat  &  Power  Company,  a  Wis- 
consin corporation,  hereinafter  called  the  ' '  interurban  company, "  at  all  the  times 
herein  recited  operated  an  interurban  railway  through  and  between  the  city  of 
Neenah  and  the  city  of  Menasha,  in  said  county  and  state;  and  operated  an 
electric  railway  in  said  city  of  Neenah  and  on  and  along  a  certain  public  trav- 
eled street  of  said  city  of  Neenah  known  as  Commercial  street. 


privilege  to  defend  in  the  prior  suit 
against  the  city.  A  judgment  in  favor 
of  the  city  was  affirmed. 

One  N  was  injured  by  reason  of  the 
raising  of  a  trapdoor  in  the  sidewalk 
fronting  upon  the  defendant's  prop- 
erty at  the  instant  N  was  about  to 
step  upon  it.  The  trapdoor  was  raised 
by  a  janitor  in  the  employ  of  a  ten- 
ant of  the  upper  floor  of  the  build- 
ing who  had  charge  of  the  heating  of 
the  entire  building.  It  appeared  that 
the  trapdoor  in  question  was  origi- 
nally placed  in  the  sidewalk  with  the 
permission  of  the  city  to  give  the  de- 
fendant and  his  tenants  access  to  the 
coal  eellar.  A  part  of  the  lower 
floor  was  vacant  and  hence  construc- 
tively in  the  possession  of  the  defend- 
ant landlord  at  the  time  oft  the  acci- 
dent. The  city  notified  the  defendant 
of  the  suit  started  against  it  by  N, 
and  tendered  the  defense  of  the  suit 
to  him.  The  latter,  however,  did  not 
appear  in  the  action,  and  a  judgment 
for  $357.20  having  been  recovered  the 
city  paid  the  same  without  taking 
an  appeal  and  brought  this  suit 
against  the  defendant  to  recover  that 
sum  and  $79.60  expended  in  defending 
the  action.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court  affirmed  the  judgment,  saying: 
"It  has  been  generally  held  that  a 
landlord  who  secures  the  privilege 
from  a  city  to  install  such  an  in- 
strumentality in  the  sidewalk  for  his 
own  proflt  and  benefit  is  liable  over, 
not  only  for  defective  installation 
and  maintenance  but  also  for  negli- 
gent  operation.**     The   court   further 


pointed  out  that  it  was  not  necessary 
for  the  city  to  appeal  from  the  judg- 
ment rendered  against  it  to  preserve 
its  rights  against  the  defendant,  and 
that  whatever  right  the  landlord  had 
against  the  tenant,  whose  negligent 
operation  of  the  trapdoor  caused  the 
injury,  could  not  be  urged  as  a  de- 
fense in  an  action  brought  by  the 
city  against  the  landlord.  City  of 
Spokane  v.  Fisher,  —  Wash.  — ,  180 
Pac.  139   (1919). 

4.    Slippery  with  ice,  etc. 

Borough  of  Hollidaysburg  v.  Sny- 
der, 258  Pa.  206,  101  AtL  955  (1917), 
was  an  action  to  recover  from  an  es- 
tate the  amount  of  a  judgment  the 
borough  had  been  compelled  to  pay 
as  the  result  of  a  suit  against  it  by 
one  injured  through  falling  on  an 
icy  pavement  in  front  of  property 
owned  by  the  estate.  On  appeal  from 
a  judgment  in  favor  of  the  plaintiff 
the  only  question  decided  related  to 
the  admission  in  evidence  of  the  rec- 
ord of  the  prior  suit  against  the  bor- 
ough. It  was  objected  on  behalf  of 
the  defendant  that  the  admission  of 
that  record  was  error  because  the  es- 
tate had  not  received  notice  from  the 
borough  of  the  former  proceeding  so 
as  to  have  opportunity  to  intervene 
as  a  defendant.  Affirming  the  judg- 
ment, the  court  held  that  since  in  ad- 
dition to  some  evidence  of  express 
notice  it  appeared  that  the  represen- 
tative of  the  estate  had  actually  been 
present  at  the  trial  of  the  prior  case 
and  had  testified  in  it  as  a  witness, 
the  record  in  that  case  had  properly 


Digitized  by 


Google 


150      19  Negligence  and  Compensation  Cases  Annotated.      [Wis. 


That  the  main  line  of  the  defendant  railway  through  the  said  city  of 
Neenah  crosses  Commercial  street  at  grade,  and  the  tracks  of  the  interurban 
company  cross  said  main  line  of  the  defendant  railway  in  said  street  at  grade. 

That  the  defendant  railway  at  all  times  mentioned  herein  maintained  said 
public  traveled  grade  crossing  in  said  city  of  Neenah,  and  at  all  times  main- 
tained gates  on  both  sides  of  said  crossing. 

That  on  or  about  the  25th  day  of  August,  1886,  the  common  council  of  the 
city  of  Neenah  duly  passed  and  enacted,  and  the  mayor  of  said  city  duly  ap- 
proved and  caused  to  be  published,  an  ordinance  entitled,  **An  ordinance  to  re- 
quire railroad  companies  to  station  flagmen  at  street  crossings,'*  the  material 
portions  of  which  are: 

Sec.  1.     Each  and  every  railroad  company  owning,  operating  or  managing 


been  admitted  in  evidence  against  the 
defendant. 

In  City  of  Seattle  v.  Puget  Sound 
Improvement  Co.,  47  Wash.  22,  12  L. 
R.  A.  (N.  S.)  949,  125  Am.  St.  Rep. 
884,  14  Ann.  Cas.  1045,  91  Pac. 
255  (1907),  the  action  was  by 
the  city  to  recover  over  against 
the  defendant,  the  owner  of 
property  abutting  on  a  street,  the 
amount  of  a  judgment  for  personal 
injuries  recovered  against  the  city 
and  paid  by  it.  It  appeared  that  the 
cause  of  the  injuries  was  the  slip- 
pery and  unsafe  condition  of  certain 
iron  trapdoors,  maintained  in  the  side- 
walk by  the  defendant  owner,  in  front 
of  its  premises.  In  afi&rming  a  judg- 
ment in  the  plaintiff's  favor  the  court 
applied  the  rule  that  a  municipality 
held  responsible  for  the  result  of  an- 
other's active  negligence  causing  a 
dangerous  condition  of  a  highway 
might,  after  paying  a  judgment  ren- 
dered against  it,  recover  over  &,gainst 
the  negligent  person.  It  was  said: 
**  Where  the  trapdoors  were  placed 
in  the  sidewalk  by  the  defendant  for 
its  sole  use  and  benefit,  it  was  the 
duty  of  the  defendant  to  properly  and 
safely  place  and  maintain  them.  The 
defendant's  negligence  in  regard 
thereto  would  be  construed  as  the 
city's  negligence  with  reference  to 
third  persons  who  might  be  injured 
thereon,  because  of  the  duty  of  the 
city  to  keep  the  streets  reasonably 
safe.  But,  while  the  city  would  be 
liable  to  third  persons  on  account  of 
an  injury  occasioned  thereby,  it  would 
not    be    a   joint    tort-feasor   with   the 


defendant,  because  the  acts  of  negli- 
gence are  the  wrongful  acts  of  the 
defendant  alone.  The  great  weight 
of  authority  seems  to  hold  that  there 
can  be  a  recovery  over  by  a  munici- 
pality where  a  street  is  rendered  un- 
safe by  the  wrongful  use  of  another, 
and  where  damages  are  recovered 
against  the  municipality  therefor.'' 

Mention  may  be  made  of  the  case 
of  City  of  Philadelphia  v.  BergdoU, 
252  Pa.  545,  Ann.  Cas.  1918  0  1141, 
97  Atl.  736  (1916),  in  which  the  ac- 
tion was  by  the  city  against  an  ab- 
sent landlord  to  recover  the  amount  of 
a  judgment  paid  to  a  person  injured 
as  the  result  of  an  icy  condition  of  a 
section  of  sidewalk  in  front  of  the 
landlord's  property,  which  at  the 
time  was*  in  the  possession  of  a  ten- 
ant. During  the  pendency  of  the 
prior  suit  against  the  city  the  defend- 
ant landlord  had  been  notified  and 
asked  to  defend.  She  had  not,  how- 
ever, taken  such  action.  In  the  course 
of  a  decision  affirming  a  judgment  en- 
tered for  the  defendant  on  a  directed 
verdict,  the  court  held  that  while 
the  prior  judgment  against  the  city 
might  conclude  the  defendant  owner 
so  far  as  the  facts  relating  to  the 
slippery  condition  of  the  pavement, 
the  injury  to  the  third  person  and  the 
latter 's  due  care  at  the  time  of  the 
accident,  as  well  as  the  amount  of 
damages  suffered  by  him,  were 
concerned,  yet  it  did  not  estop 
the  present  defendant  ''from  show- 
ing at  the  trial  of  the  case 
against  her  [the  landlord]  that, 
under  the  circumstances  involved,  she, 
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any  railroad  running  along,  upon  or  across  Main  street,  Wisconsin  avenue,  Cedar 
street  or  Commercial  street  in  the  city  of  Neenah  shall  keep  stationed  upon 
each  and  every  of  said  streets  a  flagman  with  a  good  and  sufficient  flag  prop- 
erly displayed  in  such  manner  as  to  fully  and  completely  warn  all  persons  of 
the  approach  of  any  and  all  cars,  engines  and  trains  of  cars. 

See.  2.  Each  and  every  railroad  company  violating  any  provision  of  sec- 
tion one  of  this  ordinance  by  running  any  cars,  engines  or  trains  of  cars  upon 
any  of  the  streets  mentioned  in  section  one  of  this  ordinance  at  any  time  when 
there  shall  not  be  upon  such  street  a  flagman  with  a  good  and  sufficient  flag 
properly  displayed  as  required  by  section  one  of  this  ordinance,  shall  forfeit 
and  pay  for  each  and  every  such  offense  a  fine  of  ($25)  twenty-five  dollars  and 
costs  of  such  prosecution. 


individually,  had  not  been  guilty  of 
any  act  of  negligence  towards  the  in- 
jured man,"  and  could  not  be  "ex- 
tended as  a  definite  adjudication  be- 
yond the  issues  necessarily  determined 
by  it";  and  that,  the  evidence  ac- 
quitting the  defendant  of  actual  neg- 
ligence, there  eould  be  no  recovery. 

The  subject  of  this  note  was,  with 
other  questions,  involved  in  City  of 
Seattle  v.  Shorrock,  100  Wash.  234, 
16  N.  C.  C.  A.  469n,  170  Pac.  590 
(1918),  in  which  the  plaintiff  was  a 
city  against  which  a  judgment  had 
been  rendered  in  favor  of  a  pedes- 
trian who  had  been  injured  by  slip- 
ping and  falling  on  an  icy  sidewalk 
somewhat  obstructed  by  a  wire  be- 
longing to  an  abutting  owner;  the 
action  being  against  the  abutting 
owner  to  recover  over. 

6.    Inequality  of  leveL 

A  pedestrian  was  injured  by  step- 
ping into  a  10-inch  depression  in  a 
sidewalk,  and  sought  to  recover  dam- 
ages for  her  injuries.  It  appeared 
that  the  adjoining  property  owner, 
desiring  to  substitute  a  concrete 
pavement  for  a  brick  one,  procured 
from  the  city  authorities  the  gr&de 
of  the  street,  which  had  been  there- 
tofore fixed  by  ordinance,  and  con- 
structed his  concrete  pavement  on  the 
grade  so  furnished  him.  At  the  time 
of  such  construction  there  was  no  or- 
dinance requiring  residents  of  that 
street  to  construct  such  pavement, 
but  subsequently  such  an  ordinance 
was  passed,  and  the  pavement  so  pre- 
viously constructed   conformed  to  the 


requirements  of  the  ordinance.  Upon 
completion  of  the  concrete  walk  on 
the  grade  so  fixed,  it  was  found  that 
the  south  end  of  the  walk  so  con- 
structed was  10  inches  lower  than 
the  pavement  of  the  adjoining  prop- 
erty owner.  Two  or  three  days  after 
the  completion  of  the  concrete  side- 
walk, the  property  owner  observed 
that  the  bricks  in  the  pavement  of 
the  adjoining  owner  were  breaking 
loose,  and  he  set  a  plank  edgewise 
along  the  elevation  so  as  to  hold  the 
brick  in  the  upper  walk  in  place,  the 
.upper  portion  of  the  plank  being  level 
with  the  upper  surface  of  the  brick 
walk.  Plaintiff,  having  injured  her- 
self in  stepping  off  such  elevation, 
sued  the  city,  and  recovered  a  judg- 
ment for  $1,250  damages  which  on  ap- 
peal was  affirmed.  Shortly  after  the 
institution  of  this  action  the  city 
notified  the  property  owner  of  the 
pendency  of  the  action,  and  called 
upon  him  to  defend  the  same.  This 
he  failed  to  do,  and  the  city  there- 
after instituted  this  suit  against  him 
to  recover  the  amount  it  had  been 
compelled  to  pay  to  the  injured  party, 
upon  the  theory  that  the  property 
owner  was  negligent  in  placing  the 
plank  edgewise  between  the  brick 
and  concrete  pavements,  and  that  this 
was  the  cause  of  the  accident.  The 
trial  court  dismissed  plaintiff  *s  peti- 
tion, finding  that  the  property  owner 
constructed  his  concrete  walk  on  a 
grade  established  by  the  city,  which 
necessarily  created  the  step-off  and 
the  junction  with  the  brick  pavement 
in    front    of   the    adjoining    property; 
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Said  ordinance  was  in  force  and  effect  at  all  the  times  herein  recited. 

That  said  Frederick,  on  the  21st  of  January,  1915,  at  about  8  o'clock  p.  m., 
was  a  passenger  on  one  of  the  cars  of  said  interurban  company  in  the  city  of 
Neenah,  and  when  said  car  was  crossing  said  main  line  of  the  defendant  rail- 
way in  said  street  at  said  grade  crossing,  said  interurban  car  was  struck,  col- 
lided with  and  wrecked  in  part  by  a  north- bound  passenger  train  operated  by 
the  defendant  railway. 

Upon  information  and  belief,  that  said  passenger  train  of  defendant  rail- 
way, as  it  approached  and  crossed  said  Commercial  street,  was  negligently  run 
at  an  excessive  and  illegal  rate  of  speed  and  without  giving  proper  signal  or 
warning  of  its  approach,  and  was  run  in  such  a  manner  that  it  was  not  under 
proper  control  having  regard  to  the  rights  of  persons  lawfully  upon  said  high- 


that  the  property  owner  placed  the 
plank  edgewise  some  2  or  3  days 
after  the  completion  of  his  concrete 
walk  at  such  point,  to  hold  the  bricks 
of  the  upper  pavement  in  place;  that 
the  top  of  the  plank  was  practically 
even  with  the  brick  pavement;  that 
the  purpose  of  placing  the  plank  was 
to  prevent  the  bricks  from  falling; 
and  that  the  elevation  of  10  inches 
between  the  two  walks  remained  sub- 
stantially in  that  condition  up  to  the 
time  of  the  injuries  complained  of. 
The  evidence  in  the  personal  injury 
action  showed  that  the  injured  per- 
son stepped  off  the  elevation  in  the 
dark,  in  ignorance  of  the  inequality 
in  level.  Plaintiff  appealed  from  a 
judgment  in  favor  of  defendant,  and 
the  court,  affirming  the  judgment, 
held  that  the  negligence  which  caused 
the  injury  was  primarily  that  of  the 
city,  the  condition  having  been  cre- 
ated by  and  with  its  approval  and 
under  its  ordinance,  which,  together 
with  its  failure  to  properly  light  its 
street,  was  the  direct  cause  of  the 
injury.  City  of  Owensboro  v.  Skill- 
man,  155  Ky.  108,  159  S.  W.  659 
(1913). 

6.     Drainpipe  cover. 

A  pedestrian  on  a  sidewalk  was  in- 
jured by  a  defect  in  the  walk,  caused 
by  a  drainpipe  which  extended  from 
a  building  and  across  the  sidewalk 
to  the  gutter.  The  injured  person 
sued  the  city,  and  the  property  owner, 
notified  of  the  pendency  of  the  suit, 
made  no  effort  to  defend.     Judgement 


was  recovered  against  the  city,  which 
paid  it  and  then  sued  the  property 
owner  to  recover  over.  The  agreed 
statements  of  fact  were  as  follows: 
The  defendant  owned  the  real  estate 
in  front  of  which  plaintiff  was  in- 
jured. The  drainpipe  in  the  sidewalk 
in  front  of  the  property  was  con- 
nected with  the  downspout  attached 
to  the  house  located  on  such  property, 
and  carried  water  from  this  downspout 
alone,  and  did  not  connect  with  down- 
spouts on  any  other  property,  or  drain 
water  from  any  other  property.  De- 
fendant never  paid  plaintiff,  the  city, 
any  sum  on  account  of  the  judgment 
or  costs  that  accrued  in  the  action 
for  personal  injuries.  The  drainpipe 
in  the  sidewalk  in  front  of  the  prop- 
erty of  defendant  was'  in  a  defective 
condition,  in  that  a  hole  or  holes  had 
come  into  its  cover,  and  had  been 
there  for  many  days,  and  plaintiff  re- 
ceived the  injuries  complained  of  be- 
cause of  such  defect,  by  falling  over 
the  drainpipe.  The  trial  court  gave 
a  peremptory  instruction  to  find  for 
defendant,  and  from  a  verdict  and 
judgment  in  accordance  with  such 
instruction,  plaintiff  appealed.  Re- 
versing the  judgment,  the  court  held 
that  as  the  drainpipe  across  the  side- 
walk was  for  the  individual  or  pri- 
vate purpose  of  the  property  owner,  it 
was  his  duty  to  repair  the  same;  so 
that  the  city  had  a  right  to  recover 
from  the  property  owner,  who  was 
primarily  liable,  the  sum  which  it  was 
compelled  to  pay  in  damages.  City  of 
Louisville  v.  Metropolitan  Bealty  Co., 
168  Ky.  204,  182  S.  W.  172   (1916). 
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way  grade  crossmg;  and  further  that  the  defendant  railway  did  not  then  have 
any  one  in  charge  of  its  said  gates  at  said  crossing,  and  said  gates  were  not 
lowered  or  used  in  any  manner  so  as  to  indicate  the  approach  of  said  passenger 
train.  And  the  defendant  railway  at  the  time  of  said  collision  did  not  keep  or 
have  stationed  at  said  Coinmercial  street  crossing^  a  flagman,  as  required  by  said 
ordinance  to  warn  persons  of  the  approach  of  engines  or  trains  of  cars. 

Upon  information  and  belief,  that  defendant  railway  at  the  time  of  said 
collision  had  negligently  stored  or  permitted  cars  to  remain  upon  its  railway 
tracks  so  near  the  said  Commercial  street  crossing  as  to  obstruct  the  view  of  per- 
sons in  the  lawful  use  of  the  street  at  such  crossing;  and  likewise  the  view  of 
its  own  train  operators  in  charge  of  its  trains  approaching  said  crossing. 

Upon  information  and  belief,  that  the  negligent  acts  of  the  defendant  rail- 


7.    Defects  due  to  construction  work. 

The  owner  of  a  city  lot  in  exci^vat- 
ing  for  the  foundation  of  a  building 
made  an  opening  that  extended 
through  the  entire  width  of  the  ad- 
jacent sidewalk.  He  put  up  a  plank 
fence  across  the  sidewalk  as  a  bar- 
rier, but  a  heavy  rain  caused  the  dirt 
sustaining  the  fence  to  give  way. 
While  Jthe  property  owner's  workmen 
were  engaged  in  setting  the  fence  up 
again,  the  plaintiff,  a  boy  11  years 
of  age,  rode  up  on  his  bicycle  and 
leaned  against  the  fence,  which  gave 
way,  causing  him  and  his  bicycle  to 
fall  into  the  excavation,  with  the  re- 
sult that  his  arm  was  broken.  He 
brought  suit  against  the  city,  which 
then  notified  the  owner  of  the  lot 
and  asked  to  have  him  made  a  party 
defendant.  The  property  owner  him- 
self requested  that  he  be  made  a 
party.  The  trial  court,  however,  de- 
clined to  permit  him  to  enter  the  suit. 
The  defendant  city  excepted,  and  ap- 
pealed to  the  supreme  court.  The 
court,  after  stating  that  it  was  the 
policy  of  the  law  to  determine  a  con- 
troversy in  one  action,  rather  than 
several,  when  feasible,  proceeded  to 
determine  whether,  in  case  there 
should  be  a  recovery  against  the  city, 
the  property  owner  would  in  turn  be 
liable  to  the  city  in  an  action  for  in- 
demnity. The  general  rule  that  there 
can  be  no  contribution  between  joint 
tort-feasors  was  recognized,  as  well 
as  the  exception  thereto  applying  in 
cases  in  which  one  wrongdoer  is  pri- 
marily  liable    for    the    negligence    in- 


volved and  the  other  only  secondarily 
liable.  The  present  case  fell,  the 
court  held,  within  the  exception 
stated.  The  fact  that  the  plaintiff 
might  sue  l>oth  the  city  and  the  prop- 
erty owner  did  not,  the  court  said, 
determine  that  the  two  wrongdoers 
were  respectively  liable  in  the  same 
degree.  While  the  city,  having  given 
the  permit,  was  charged  with  the  duty 
of  supervising  the  excavation  to  pre- 
vent injury  to  the  public,  and  was 
liable  for  failure  so  to  do,  the  ''pri- 
mary liability**  was  upon  the  prop- 
erty owner,  ''because  his  negligence, 
if  any,  was  antecedent  to  that  of  the 
city  if  it  was  negligent."  The  rul- 
ing of  the  trial  court  was  therefore 
reversed.  Guthrie  v.  City  of  Durham, 
168  N.  0.  573,  84  8.  E.  859  (1915). 

A  city  property  owner  undertook 
extensive  improvements  which  neces- 
sitated the  excavation  of  the  entire 
sidewalk  between  the  building  and  the 
curb  line,  and  the  erection  of  a  tem- 
porary sidewalk  for  the  use  of  the 
public  during  the  progress  of  the 
work.  Ite  obtained  from  the  city 
commissioner  of  public  works  a  per- 
mit for  the  construction  work  in 
question.  The  permit  included  the 
permission  to  build  over  the  excava- 
tion a  bridge  not  exceeding  5  feet  in 
height  above  the  sidewalk  and  10 
feet  in  width.  The  property  owner 
entered  into  a  general  contract  with 
one  C  for  performance  of  the  work, 
which  was  in  turn  committed  to  a 
subcontractor.  After  the  temporary 
bridge  had  been  built  and  had  been 
in   use  by   the   public   for   about   two 
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way  above  alleged,  and  the  failures  on  its  part  to  observe  said  ordinance,  were 
each  a  proximate  cause  of  the  said  collision  and  of  the  injuries  which  the  said 
Frederick  suffered  therein  as  a  passenger,  as  above  recited. 

Upon  information  and  belief,  plaintiff  further  alleges  that  the  defendant 
interurban  company  failed  to  exercise  that  degree  of  care  towards  the  said 
Frederick  as  a  passenger  required  of  it  by  law  in  operating  its  said  interurban 
car  while  approaching  and  going  upon  the  tracks  of  the  said  defendant  railway, 
in  that  the  agents  and  servants  of  the  said  interurban  company  in  charge  of 
its  said  car  negligently  failed  to  adequately  look  for  and  observe  the  approach 
of  the  passenger  train  of  the  defendant  railway  company  at  and  before  the 
time  that  the  car  of  the  said  interurban  company  entered  upon  the  tracks  of 
the  railway  company,  and  that  such  failure  was  a  proximate  cause  of  the  said 


weeks,  it  collapsed,  and  a  man  who 
was  upon  it  at  the  time  was  pre- 
cipitated into  the  excavation  and 
killed.  His  administrator  obtained  a 
judgment  at  law  against  C,  the  gen- 
eral contractor,  and  the  city.  The 
city,  having  paid  the  judgment, 
brought  the  present  action  against 
the  property  owner  and  C.  At  the 
trial  the  complaint  was  dismissed  as 
against  both  defendants  on  the  ground 
that  they  were  joint  tort-feasors  with 
the  city,  so  that  the  city  was  not  en- 
titled to  recover  contribution  or  in- 
demnity. The  city  appealed.  The 
court  affirmed  the  judgment  as  to  the 
contractor,  saying:  "He  cannot  be 
held,  either  because  he  opened  the 
street  for  his  own  benefit,  as  he  did 
not,  nor  because  of  the  negligence  in 
the  construction  of  the  bridge,  which 
he  did  not  construct.  In  applying 
for  and  obtaining  a  permit  to  open 
the  street,  he  acted  merely  as  agent 
for  Corn  [the  property  owner],  and 
he  sublet  the  actual  work  of  con- 
struction/' With  respect  to  the  de- 
fendant owner,  however,  the  judg- 
ment was  reversed,  and  a  new  trial 
was  granted,  on  the  ground  that  the 
fault  of  that  defendant  was  primary 
with  reference  to  that  of  the  munici- 
pality. The  court  said:  "The  relative 
duties  of  Corn  [the  defendant  in  ques- 
tion] and  the  city  were  *  *  *  as 
follows:  Com  was  bound  to  exercise 
due  care  to  so  construct  and  main- 
tain the  bridge  as  to  protect  the  pub- 
lic from  injury.  The  city  was  under 
an  obligation,  not  to  Corn,  but  to 
the    public,   to    use    due    diligence    to 


see  that  Com  performed  his  duty,  and 
the  judgment  against  the  city,  by 
which  Com  is  concluded,  established 
beyond  contradiction  that  neither 
Com  nor  the  city  performed  their  re- 
spective duties.  The  rule  of  law 
upon  which  the  learned  court  below 
dismissed  the  complaint  has  no  appli- 
cation to  a  case  like  the  present  for 
the  parties,  although  both  wrong- 
doers towards  the  person  injured,  are 
not  in  pari  delicto  as  between  them- 
selves. That  the  municipality  may, 
in  a  case  like  the  present,  recover 
over  against  the  primary  wrongdoer, 
has  been  so  often  held  that  it  is  im- 
practicable, within  the  reasonable  lim- 
its of  an  opinion,  to  cite  all  the  au- 
thorities." City  of  New  York  v. 
Corn,  133  N.  Y.  App.  Div.  i,  117  N. 
Y.  Supp.  514   (1909). 

8.  Brick  removed  to  nse  water  flztore. 

The  defendant  company  occupied, 
under  assignment  of  a  long  term 
lease,  certain  premises  abutting  on  a 
street.  In  the  sidewalk  in  front  of 
the  building  was  a  water  faucet  to 
which  the  defendant  company  at- 
tached a  hose  from  time  to  time  for 
the  purpose  of  washing  the  sidewalk. 
To  attach  the  hose  it  was  necessary 
to  remove  a  brick  from  the  walk. 
The  faucet  was  not  used  by  any  one 
except  the  defendant.  It  appeared 
that  a  pedestrian  had  sustained  in- 
juries through  stepping  into  a  hole  at 
this  point  made  by  the  removal  of 
one  or  two  bricks  from  the  walk,  and 
that  on  account  of  injuries  so  caused 
had  sued  the  plaintiff  city  and  recov- 
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Frederick's  in  jury,  received  in  said  collision,  and  the  negligence  of  the  defend- 
ants concurred  and  was  a  proximate  cause  of  the  said  collision  and  of  the  in- 
juries suffered  by  the  said  Frederick  therein. 

That  when  said  collision  occurred,  the  said  interurban  car  was  partially 
wrecked  and  said  Frederick  was  thereby  seriously  and  painfully  bruised  and  in- 
jured. That  he  sustained  numerous  severe  and  painful  cuts,  bruises  and  con- 
tusions on  various  parts  of  his  body,  together  with  severe  nenrous  shock.  That 
one  of  the  bones  of  his  right  leg  was  fractured.  That  the  ligaments,  tissues 
and  membranes  of  his  right  knee  and  right  foot  were  sprained,  torn  and  lacer- 
ated. That  his  right  arm  was  severely  injured,  imd  his  clothing  and  wearing 
apparel  were  torn  and  damaged. 

That  by  reason  of  said  injuries,  said  Frederick  was  confined  for  several 


ered  a  judgment,  which  the  city  had 
paid.  The  present  action  was  brought 
to  enforce  indemnity.  It  appeared 
that  the  charter  of  the  city  contained 
a  provision  to  the  effect  that  in  case 
of  injury  to  one  using  a  sidewalk, 
caused  by  its  defective  condition, 
**the  abutting  property,  where  the  in- 
jury or  damage  occurs,  and  the 
owner  or  owners  thereof,  shall  be  lia- 
ble to  the  city  for  all  damages,  in- 
juries, costs  and  disbursements  which 
it  may  be  required  to  pay  to  the  per- 
son injured."  The  court  affirmed  the 
judgment  had  by  the  plaintiff  at  the 
trial,  rejecting  a  contention  that  the 
duty  imposed  by  the  charter  was  upon 
the  owner  proper,  and  not  operative 
against  a  tenant,  and  ruling  that  re- 
covery over  would  be  allowed  under 
the  well-settled  rule  in  such  cases 
that,  as  between  the  parties,  the  neg- 
ligence of  the  person  creating  the  de- 
fect was  the  primary  cause  of  the  in- 
jury. It  was  said:  "As  we  view 
the  facts,  the  charter  provision  has  no 
controlling  importance  in  this  case. 
The  city  is  not  seeking  to  hold  the 
abutting  owner  or  lessee  for  a  failure 
to  remove  an  obstruction  or  repair  a 
defect  not  occasioned  by  his  own  neg- 
ligence, nor  maintained  for  his  own 
use  or  purposes.  The  right  of  recov- 
ery is  not  referable  to  mere  passive 
negligence  in  failing  to  repair,  but  to 
active  negligence  in  creating  or  at 
least  maintaining  a  dangerous  con- 
dition for  his  own  personal  conven- 
ience. In  such  a  case,  though  the 
city,  when  chargeable  with  notice  of 
the   condition,   is   primarily    liable    to 


the  person  injured,  this  is  only  be- 
cause of  its  duty  to  the  public  to 
keep  the  streets  reasonably  safe  re^ 
suiting  from  its  control  over  the 
streets.  But  the  person  who  actually 
created  or  maintained  for  his  own  use 
the  dangerous  condition  is,  as  be- 
tween the  city  and  himself,  still  pri- 
marily liable  on  elementary  princi- 
ples, and  regardless  of  any  statute  or 
charter  provision  so  declaring,  simply 
because  the  dangerous  condition  was 
the  result  of  his  own  personal  negli- 
gence. As  between  him  and  the  city, 
his  was  the  active  negligence,  while 
that  of  the  city  was  merely  passive." 
City  of  Spokane  ^v.  Crane  Co.,  98 
Wash.  49,  167  Pac.  63   (1917). 

B.     Obstructed  sidewalk. 

A  pedestrian  sustained  personal  in- 
juries by  falling  over  an  obstruction 
upon  a  sidewalk,  and  sued  the  city 
and  the  adjoining  property  owner  to 
recover  damages  therefor.  She  recov- 
ered a  judgment  for  $500  and  costs 
against  both  defendants,  which  was 
af&rmed  on  appeal.  Subsequently  the 
judgment  plaintiff  sold  and  assigned 
the  judgment  to  the  wife  of  the  prop- 
erty owner  for  $672,  which  amount 
she  paid  plaintiff.  She  then  brought 
suit  to  mandamus  the  city  to  pay  such 
judgment,  alleging  that  the  city  had 
no  property  subject  to  execution.  The 
city  answered,  alleging  that  the  prop- 
erty owner  and  his  wife  were  engaged 
in  the  reconstruction  of  a  building, 
making  additions  and  improvements 
thereto,  and  that  while  so  engaged 
in  the  erection  of  the  building  they 
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weeks  to  Theda  Clark  Memorial  Hospital  in  the  said  city  of  Neenah,  and  after 
he  left  said  hospital  was  confined  for  several  weeks  to  his  home,  and  later  was 
obliged  to  spend  several  weeks  at  Hot  Springs,  Arkansas,  upon  advice  of  hit 
physician. 

Upon  information  and  belief,  that  as  a  result  of  such  injuries  said  Frederick 
constantly  suffers  from  nerve  exhaustion  and  physical  weakness.  His  right  knee 
is  painfully  inflamed  and  swollen,  and  that  the  use  thereof  is  greatly  restricted 
and  impaired,  due  to  chronic  synovitis,  and  the  use  of  his  right  foot  is  greatly 
impaired  and  restricted.  Upon  information  and  belief,  that  the  said  injuries 
and  pain  due  thereto  are  permanent. 

Upon  information  and  belief,  that  said  Frederick,  on  account  of  said  inju- 


permitted  bricks  to  be  placed  or  to 
fall  on  the  sidewalk,  and  that  the 
plaintiff  in  the  personal  injury  action 
tripped  over  such  bricks,  so  sustaining 
the  injuries  for  which  she  recovered 
judgment;  that  the  injuries  sustained 
by  her  were  due  to  the  negligence  of 
the  property  owner  and  his  wife;  that 
the  property  owner  and  his  wife  had 
knowledge  of  this  situation,  and  of 
the  prosecution  of  the  suit  for  per- 
sonal injuries  against  the  city,  and 
that  although  the  wife  was  not  a 
party  to  the  action,  she  was  a  real 
party  in  in'terest,  and  voluntarily  paid 
the  judgment  to  the  plaintiff  in  the 
personal  injury  action,  and  afterwards 
procured  an  assignment  thereof,  which 
was  a  mere  pretense,  not  made  in 
good  ^ith,  but  at  the  instance  and 
request  of  her  husband,  the  property 
owner.  Plaintiff  in  the  mandamus 
suit  denied  the  allegations  of  the  city. 
The  court  found  that  the  plaintiff  in 
the  personal  injury  action  obtained  a 
judgment  against  the  city  and  the 
property  owner;  that  such  judgment 
was  affirmed  on  appeal;  that  the  wife 
of  the  property  owner  paid  the 
amount  of  the  judgment  to  the  plain- 
tiff in  the  personal  injury  action,  and 
took  an  assignment  thereof;  that  the 
house  was  being  erected  by  the  wife 
of  the  property  owner,  and,  in  the 
course  of  the  work,  bricks  were  neg- 
ligently placed  in  a  position  where 
they  fell  and  incumbered  the  side- 
walk, and  that  the  plaintiff  in  the 
personal  injury  action  sustained  in- 
juries in  consequence  of  such  negli- 
gence   on   the    part    of    the    property 


owner  and  his  wife,  who  had  notice 
of  the  suit  for  damages  for  personal 
injuries,  and  that  she  was  chargeable 
with  notice  of  the  result  of  such  suit. 
Plaintiff  appealed  from  a  judgment  in 
the  mandamus  suit  in  favor  of  the 
city,  but  the  court,  affirming  the  judg- 
ment, said:  "It  is  well  settled  that, 
although  a  person  injured  by  an  ob- 
struction in  the  street  may  sue  the 
city  alone,  or  both  the  city  and  the 
person  who  placed  the  obstruction  in 
the  street,  an'd  recover  damages 
against  both,  and  look  to  either  or 
both  for  satisfaction  of  the  judgment, 
yet  as  between  the  wrongdoers  the 
city  may,  if  it  is  required  to  satisfy 
the  judgment,  recover  the  amount 
thereof  from  the  person  who  placed 
the  obstruction  in  the  street.*'  Blocker 
V.  City  of  Owensboro,  129  Ky.  75, 
110   S.  W.  369    (1908). 

A  city,  having  been  compelled  to 
pay  a  judgment  for  personal  injuries 
sustained  by  one  who  stumbled  over 
dirt,  brick  and  a  water  box  placed 
upon  the  sidewalk,  and  fell  Into  the 
hole  from  which  the  water  box  had 
been  taken,  sued  the  adjoining  prop- 
erty owner  to  recover  indemnity  for 
the  judgment  so  paid.  It  appeared 
that  the  property  owner  had  em- 
ployed a  plumber  to  do  some  work 
in  his  residence,  and  it  had  been 
agreed  between  the  property  owner 
and  the  plumber  that  the  ditch  for 
the  water  pipe  was  to  be  dug  by  the 
property  owner.  The  property  owner 
had  employed  a  man  to  dig  the  ditch, 
and  the  plumber  had  laid  the  pipe  in 
the  ditch,  and  was  ready  to  make  the 
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ries,  was  obliged  to  spend  large  sums  of  money  for  hospital  treatment,  medical 
services  and  nursing. 

That  he  has  been  under  the  constant  care  of  physicians  from  the  date  of 
such  collision  and  that  it  will  be  necessary  for  him  to  continue  such  treatment. 

That  he  was  for  a  long  time  wholly  and  entirely,  and  for  a  long  time  par- 
tially, prevented  and  disabled,  by  reason  of  said  injuries,  from  tending  to  his 
business. 

Upon  information  and  belief,  that  he  will  never  again  be  able  to  perform 
the  duties  of  his  occupation  with  the  same  degree  of  ease  and  efficiency  with 
which  he  was  able  to  perform  such  duties  prior  to  receiving  the  injuries  herein- 
before described. 

Upon  information  and  belief,  that  the  said  Frederick,  by  reason  of  said 


connection  with  the  sewer.  It  being 
necessary  to  cut  off  the  water  from 
the  pipe,  the  property  owner  and  the 
plumber  went  out  to  look  for  the  cut- 
off. The  water  box  having  been  covered 
over  with  dirt  and  grass,  they  were 
unable  to  locate  it,  and  went  to  find 
the  plumber  who  had  put  it  in.  The 
latter  told  them  where  the  box  was 
located.  The  property  owner  did  not 
return  with  the  plumber,  and  the  lat- 
ter, after  digging  around  a  while, 
found  the  water  box,  but  on  getting 
it  open  found  that  it  was  out  of  or- 
der. In  order  to  cut  off  the  water, 
he  dug  out  a  considerable  hole 
around  the  water  box,  throwing  the 
dirt  upon  the  pavement,  and,  when 
he  finally  got  the  water  box  out,  he 
put  it  on  top  of  the  dirt.  He  then 
cut  off  the  water,  and  made  the  con- 
nection, and  it  being  late  in  the  af- 
ternoon, went  home,  leaving  the  hole 
and  the  material  that  came  out  of  it 
just  as  he  had  placed  it.  Soon  after 
dark  plaintiff,  an  elderly  woman, 
walking  along  ^he  pavement  fell  over 
the  bricks,  dirt  and  water  box  and 
into  the  hole,  so  sustaining  the  injuries 
for  which  she  recovered  judgment. 
The  property  owner  contended  that  he 
was  not  responsible  for  the  negligence 
of  the  plumber,  as  he  was  an  inde- 
pendent contractor,  and  that  he  had 
no  notice  of  what  the  plumber  had 
done,  until  after  the  injury.  The  trial 
court  instructed  the  jury  to  find  in 
favor  of  the  property  owner.  In  re- 
versing the  judgment  on  appeal  by  the 
city,  and  remanding  the  cause,  the 
court    held     that    the    plumber    was 


working  for  the  property  owner  in 
digging  the  hole;  that  it  was  incum- 
bent on  the  property  owner  to  see 
that  such  work  was  so  done  as  not 
to  create  a  nuisance;  that  the  hole, 
with  the  bricks,  dirt,  and  water  box 
placed  as  they  were,  rendered  the 
sidewalk  unsafe,  and  constituted  a 
nuisance;  that  it  was  incumbent  upon 
the  property  owner  to  see  that  the 
excavation  adjacent  to  his  property 
was  kept  in  a  reasonably  safe  condi- 
tion for  the  public,  and  in  failing  to 
do  so,  was  primarily  liable,  as  be- 
tween him  and  the  city,  which  had 
nothing  to  do  with  the  creation  of 
the  nuisance;  that  the  property 
owner,  having  notice  of  the  previous 
action,  and  being  present  at  the  trial, 
was  concluded  by  the  judgment 
against  the  city,  and  that  the  court 
should  have  peremptorily  instructed 
the  jury  to  find  for  the  city  as  to 
the  amount  it  had  to  pay  on  the 
judgment  in  favor  of  the  injured 
party.  Boberson  v.  Commonwealth, 
148  Ky.  630,  147  8.  W.  1   (1912). 

Plaintiff  was  injured  by  falling 
over  a  stone  placed  and  left  upon  the 
sidewalk  by  an  adjoining  property 
owner  or  his  contracjtor  in  the  course 
of  the  construction  of  a  building  on 
an  adjoining  lot.  The  stone  was  3  or 
4  feet  in  length  and  about  18  inches 
high.  Plaintiff's  attention  was  at- 
tracted to  a  frightened  child,  and  she 
stopped  for  a  moment  to  copifort  it. 
Then,  on  turning  to  continue  her  jour- 
ney along  the  sidewalk,  she  fell  over 
the  stone,  which  she  had  not  before 
seen.     The   injuries   sustained   by   her 
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injuries,  the  pain  and  suffering  caused  thereby,  loss  of  time,  past  and  future, 
expenses  incurred  for  hospital,  medical  and  surgical  treatment,  has  been  dam- 
aged in  the  sum  of  fifteen  thousand  dollars  ($15,000). 

That  on  or  about  the  5th  day  of  October,  1915,  this  plaintiff,  being  then 
and  now  a  resident  of  the  city  of  Appleton  in  said  county,  for  a  valuable  con- 
sideration then  paid,  purchased  from  the  said  Frederick  his  said  cause  of  action 
for  the  injuries  arising  out  of  said  collision,  and  said  Frederick  assi^ed  to  this 
plaintiff  all  claims,  demands  or  causes  of  action  for  such  injuries  arising  out  of 
said  collision  that  he,  the  said  Frederick,  was  possessed  of,  or  in  any  wise  en- 
titled to  enforce. 

That  the  plaintiff,  as  the  assignee  of  the  said  Frederick,  is  now  the  owner 
of  and  entitled  to  enforce,  in  his  own  right  as  such  assignee,  all  claims,  de- 


were  painful,  and  incapacitated  her 
from  work  for  about  6  months.  The 
stone  had  been  lying  on  the  sidewalk 
for  about  a  month,  and  the  city  either 
knew  of  it,  or  by  the  exercise  of  or- 
dinary care  could  have  known  of  it. 
She  instituted  action  against  the  city 
and  the  adjoining  property  owner 
jointly,  alleging  negligence  on  the 
part  of  the  city  in  permitting  the 
stone  to  remain  on  the  sidewalk,  and 
iiogligence  on  the  part  of  the  owner 
of  the  adjoining  property  in  that  his 
agent  and  the  employees,  in  excavat- 
ing for  and  constructing  the  building, 
z&egligently  placed  the  stone  on  the 
sidewalk  and  left  it  there.  Prior  to 
the  trial,  plaintiff  accepted  from  the 
property  owner  $100,  and  executed  a 
writing  purporting  to  release  the 
property  owner  from  ''all  claims  on 
account  of  injuries  received  by  her 
on  account  of  the  fall,  ♦  ♦  ♦  and 
accept  said  sum  in  full  satisfaction 
of  her  claim  against"  the  property 
owner,  and  she  thereupon  dismissed 
her  action  as  against  him.  There- 
after the  city  filed  an  amended  sup- 
plemental answer,  setting  up  the  set- 
tlement with  the  property  owner,  al- 
leging that  in  consideration  of  a 
building  permit  issued  to  the  property 
owner,  he  had  executed  to  it  an  in- 
demnity bond,  obligating  himself  to 
pay  all  damages  occurring  on  account 
of  excavations  made  in  or  obstruc- 
tions placed  upon  the  sidewalk  while 
engaged  in  the  work  of  constructing 
the  building,  and  alleging  that  in  the 
prosecution  of  such  work  the  stone 
was    placed    upon    the    sidewalk    by 


those  engaged  in  the  work  of  exca- 
vating or  in  other  work  connected 
with  the  building.  The  city  alleged 
further  that  by  reason  of  such  facts 
the  city  had  a  right  of  action  against 
the  property  owner  for  indemnity, 
and  that  the  release  by  plaintiff  of 
the  property  owner  was  a  bar  to  the 
action  against  the  city.  The  court 
overruled  a  demurrer  to  the  amended 
and  supplemental  answer.  On  the 
trial,  the  city  relied  solely  upon  the 
common-law  liability  of  the  property 
owner.  Defendant  appealed  from  a 
judgment  in  favor  of  plaintiff,  and 
the  court  in  affirming  the  judgment 
held  that  the  city  had  the  right  to 
recover  from  the  author  of  the  nui- 
sance such  sum  as  it  had  to  pay  to 
the  injured  person  on  account  of  the 
obstruction  in  the  sidewalk,  and  that 
such  right  of  recovery  was  a  right  of 
indemnity,  and  not  of  contribution^ 
City  of  Louisville  v.  Nicholls,  168  Ky. 
516,  165  8.  W.  660  (1914). 

0.    Objects  falling  npon  pedestrlaa  on 
sidewalk. 

1.  Bricks  piled  on  sidewalk. 
One  W,  who  was  engaged  in  dis- 
mantling an  old  building,  obtained 
permission  from  the  municipal  au- 
thorities to  use  the  sidewalk  in  front 
of  the  property  as  a  place  for  piling 
bricks  temporarily,  until  they  could 
be  removed.  The  bricks  were  stacked 
in  a  large  pile.  As  the  plaintiff's  in- 
testate, a  pedestrian,  was  passing  the 
pile,  the  jar  from  a  passing  street 
car  caused  the  pile  to  fall,  bringing 
about    the    man's    death.      Suit    was 


Digitized  by 


Google 


1918] 


Ellis  v.  Chicago  &  Northwestern  Ry.  Co.  et  al. 


159 


mands,  actions  or  causes  of  action  which  the  law  vested  in  said  Frederick  upon 
the  happening  of  said  collision,  and  collect  and  receive  all  damages  resulting  to 
said  Frederick  by  reason  of  said  collision  which  said  Frederick,  prior  to  the 
assignment,  might  have  collected  or  received  in  his  own  right. 

Wherefore,  plaintiff  asks  judgment  against  the  defendants  in  the  sum  of 
fifteen  thousand  dollars  ($15,000),  with  costs  and  disbursements. 

Answer  of  Railway  Company. 

And  now  comes  the  above  named  defendant,  Chicago  &  Northwestern  Rail- 
way Company,  by  Edward  M.  Smart,  its  attorney,  and  for  separate  answer  to 
the  amended  complaint  herein  sets  forth  and  alleges: 


brought  against  W  and  the  city.  The 
latter  defendant,  as  it  was  permitted 
by  statute  to  do,  prayed  for  judg- 
ment over  against  W  in  the  event 
that  it  should  be  held  liable.  The 
defendant  W  demurred  to  this  part 
of  the  city's  answer.  The  jury  hav- 
ing returned  a  special  verdict  that 
was  inconsistent,  in  that  they  found 
the  city  liable  while  acquitting  the  other 
defendant,  an  appeal  was  prosecuted 
by  both  of  the  defendants.  In  reach- 
ing the  decision  that  the  trial  court 
should  have  set  aside  the  entire  ver- 
dict, and  in  directing  that  that  be 
done  and  that  as  to  the  city  a  new 
trial  be  had  upon  all  issues,  the  court 
considered  the  relation  of  the  parties 
defendant  to  each  other,  and  in  the 
course  of  the  opinion  said:  **As  be- 
tween the  defendants,  Woolvin's 
[W's]  liability  is  primary,  and  that 
of  the  city  is  secondary,  not  that 
Woolvin  must  be  placed  in  front  of 
the  city  with  respect  to  the  plaintiff's 
right  to  recover  for  the  alleged  wrong, 
but  if  the  plaintiff  recovers  against 
the  city,  then  the  latter  is  entitled  to 
judgment  against  Woolvin  for  the 
amount  of  the  plaintiff's  recovery,  be- 
cause it  was  his  wrong  in  negligently 
piling  the  brick  that  originated  the 
plaintiff's  cause  of  action  against  the 
city,  and  without  which  there  would 
have  been  none,  and  it  is  but  just 
and  right  that  he  should  answer  over 
to  the  city  and  indemnify  and  save 
it  harmless.  It  is  a  well-established 
rule  of  law  that  there  can  be  no 
contribution  or  indemnity  among  mere 
tort-feasors.     But   the   principle   does 


not  apply  to  a  person  seeking  indem- 
nity who  did  not  join  in  the  unlaw- 
ful act,  although  he  may  thereby  be 
exposed  to  liability,  or  to  one  who 
did  not  know,  and  was  not  presumed 
to  know,  that  his  act  was  unlawful; 
it  must  appear  that  the  parties  are 
in  pari  delicto  as  to  each  other  be- 
fore the  plaintiff's  recovery  will  be 
barred.  ♦  *  ♦  if  the  city  had 
been  sued  alone  and  condemned  to 
pay  damages  to  the  plaintiff,  it  could, 
by  a  separate  action,  have  recovered 
the  full  amount  of  Woolvin,  not 
merely  a  proportionate  part,  as  it  is 
not  a  question  of  contribution,  but  of 
indemnity.  The  conclusiveness  of  the 
judgment  against  the  city  upon  Wool- 
vin in  the  action  against  him  for  in- 
demnity would  depend  upon  the  notice 
given  to  him  of  the  pendency  of  the 
former  suit,  and  his  opportunity  to 
defend  the  same."  The  same  prin- 
ciples entered  into  the  court's  further 
holding,  to  the  effect  that  the  trial 
court  had  properly  overruled  the  de- 
murrer of  the  defendant  W  to  the 
answer  of  the  city  in  so  far  as  it 
asked  for  judgment  over.  Qregg  v. 
City  of  Wilmington,  165  N.  C.  18,  70 
S.  E.  1070   (1911). 

2.     Defectively  built  shed  coUapsiiig. 

The  defendant  was  the  owner  of  a 
building  to  which  was  attached  a 
wooden  shed  or  awning  structure  ex- 
tending over  a  city  sidewalk.  A  run- 
away mule  hitched  to  a  wagon  ran 
against  one  of  the  posts  of  the  shed, 
knocking  it  out  of  place.  On  instruc- 
tions  from    the   city   chief    of   police, 
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As  and  for  a  plea  in  the  abatement: 

1.  That  this  defendant  is  now,  and  was  at  the  times  hereinafter  mentioned, 
9  railroad  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Wisconsin,  and  the  defendant  Wisconsin  Traction,  Light,  Heat  & 
Power  Company  (hereinafter  called  '*interurban  company '*)  is  now,  and  was  at 
all  times  hereinafter  mentioned  a  Wisconsin  corporation,  maintaining  and  op- 
erating an  interurban  electric  railway  in  and  through  the  cities  of  Neenah  and 
Menasha,  Wisconsin,  and  particularly  easterly  and  westerly  on  and  along  a 
certain  public  traveled  street  in  the  city  of  Neenah,  known  as  Commercial 
street;    that   the  railroad   track  of  this  defendant  runs  north  and  south   and 


the  agent  of  the  defendant  repaired 
the  shed.  The  chief  of  police  in- 
spected the  repairs  and  apparently 
approved  them.  The  next  day  the 
shed  fell  to  the  sidewalk,  injuring  sev- 
eral persons,  including  the  minor  son 
of  M,  M  sued  the  city, .  charging  neg- 
ligence in  that  it  had  allowed  the 
shed  to  remain  in  a  dangerous  condi- 
tion over  the  sidewalk.  The  city 
served  notice  on  the  present  defend- 
ant, who  declined  to  defend.  A  ver- 
dict and  judgment  were  rendered 
against  the  city  for  $300,  which 
amount  was  paid.  Thereafter  the  city 
brought  the  present  action  to  recover 
over.  Becovery  was  had  at  the  trial, 
and  the  defendant  appealed.  In  con- 
sidering the  appeal  the  court  held 
that  the  judgment  against  the  city 
was  conclusive  against  the  defendant 
property  owner  as  to  the  right  of  the 
injured  person  to  recover  the  amount 
assessed  as  damages,  and  also  as  to 
all  defenses  that  either  the  munici- 
pality or  the  defendant  owner  could 
have  set  up  in  the  first  suit  which 
were  actually  set  up  and  passed  upon 
in  the  suit.  The  court  further  held 
that  the  circumstances  entitled  the 
city  to  a  recovery  over,  saying  in 
part:  **We  do  not  think  the  owner 
of  this  shed  or  awning  can  escape 
liability  for  defective  construction  or 
defective  repairs  because  a  policeman 
of  the  city  examined  it  after  the  re- 
pairs and  it  appeared  to  be  in  safe 
condition.  The  duty  was  still  upon 
the  owner  of  the  property  to  exercise 
ordinary  care  in  inspecting  the  shed 
or  awning,  to  find   out  if  in   fact  it 


was  in  a  safe  condition.  If  the  owner 
placed  an  obstruction  over  the  side- 
walk of  the  city,  which  was  defec- 
tively constructed,  or  if  she  main- 
tained it  in  an  unsafe  condition,  she 
would  be  liable  for  any  damages 
caused  by  such  defective  construction 
or  condition,  and  the  fact  that  the 
city  may  have  been  also  negligent  in 
allowing  such  unsafe  obstruction  to 
be  erected  over  the  sidewalk,  or  to 
remain  there  in  an  unsafe  condition, 
would  in  no  wise  relieve  the  owner 
from  liability  for  her  own  negligence. 
The  plaintiff  in  error  admitted  that 
she  erected  the  shed,  and  that  when 
it  was  injured  by  the  runaway  mule 
and  wagon  she  paid  for  its  repair  ; 
and  the  issuable  facts  as  to  her  were 
whether  she  had  exercised  ordinary 
care  in  its  original  construction  and 
in  its  repair  after  the  injury."  The 
judgment  was  affirmed.  Byne  v.  City 
of  Americus,  6  Ga.  App.  48,  64  S.  E. 
285   (1909). 

D.  Pedestrian  blinded  by  steam,  step- 
ping into  hole. 

A  city  was  sued  for  recovery  of 
damages  for  personal  injuries  which 
resulted  from  a  pedestrian  stepping 
into  a  hole  in  a  sidewalk.  The  plain- 
tiff in  the  personal  injury  action  al- 
leged that  he  stepped  into  the  hole 
because  he  was  blinded  by  steam 
which  was  escaping  from  pipes  of  a 
gaslight  company  whose  plant  ad- 
joined the  sidewalk.  It  was  agreed 
between  the  city  and  the  gaslight 
company  that  if  the  city  should  com- 
promise and  settle  the  case  for  a  sum 
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crosses  said  Commercial  street  and  said  track  of  said  interurban  company  at 
or  near  this  defendant's  depot  in  the  city  of  Neenah. 

2.  That  on  the  21st  day  of  January,  1915,  at  about  8  o'clock  p.  m.,  the 
said  interurban  company  was  operating  one  of  its  cars  along  said  street, 
and  across  the  tracks  of  this  defendant,  and  one  Al.  M.  Frederick  and  one  Ben 
Schneider  were  passengers  in  the  said  car,  and  being  conveyed  as  such  by  the 
said  company;  that  as  the  said  car  was  crossing  the  tracks  of  this  defendant 
the  same  was  struck  and  partially  demolished  by  a  north-bound  passenger  train 
of  this  defendant,  and  the  said  Frederick  and  the  said  Schneider,  by  reason  of 
the  collision,  suffered  personal  injuries. 

3.  That  the  said  collision  and  the  injuries  to  the  said  Frederick  and 
Schneider  were  caused  solely  by  the  negligence  of  the  conductor  and  motorman 


not  exceeding  $500,  the  settlement 
should  be  treated  as  a  verdict  of  a 
properly  instructed  jury  for  that 
amount,  the  compromise  to  have  the 
same  effect  as  if  a  judgment  for  the 
sum  agreed  upon  had  been  entered. 
Thereafter  the  city  compromised  the 
claim  for  the  personal  injuries  on  the 
terms  specified  in  the  agreement  be- 
tween it  and  the  gaslight  company, 
and  sued  the  gaslight  company  to  re- 
cover the  amount  so  paid,  making  the 
pleadings  in  the  personal  injury  ac- 
tion an  exhibit  of  the  petition.  The 
petition  alleged  the  operation  of  the 
gaslight  plant  adjacent  to  the  side- 
walk on  which  repairs  were  being 
made,  and  charged  that  the  gaslight 
company  carelessly  and  negligently, 
and  without  authority  or  consent  of 
the  city,  emitted  or  permitted  to  es- 
cape large  quantities  of  steam  and 
vapor  from  pipes  extending  from  said 
plant  into  the  sewer,  and  negligently 
permitted  to  escape  large  quantities 
of  steam  into  the  openings  where  the 
sidewalk  was  torn  up,  whereby  the 
plaintiff  in  the  personal  injury  action 
was  blinded  and  caused  to  fall  into 
the  opening  in  the  sidewalk,  without 
knowledge  of  the  existence  of  the 
hole  or  opening  therein;  and  that  the 
accident  and  injury  to  plaintiff  in 
the  personal  injury  action  were 
the  direct  and  proximate  re- 
sult of  the  negligence  of  the  gas- 
light company  in  permitting  the 
steam  to  escape  under  and  upon  the 
sidewalk  and  through  the  opening  into 
which  the  injured  person  felL  The 
petition  did  not  charge  that  the  gas- 
19  N.  C.  C.  A.— 11 


light  company  was  notified  of  the  ne- 
cessity of  stopping  the  flow  of  its 
steam  while  the  sidewalk  was  being 
repaired.  The  court,  in  affirming  the 
judgment  on  demurrer,  held  that 
under  the  facts  alleged  it  was  the 
duty  of  the  city  to  provide  means  to 
warn  pedestrians  of  the  danger,  but 
that  it  failed  to  do  so;  that  the  city's 
petition  against  the  gaslight  company 
charging  that  it  carelessly  and  unlaw- 
fully emitted  quantities  of  steam 
from  pipes  extending  from  its  pgwer 
house  into  the  sewer  of  plaintiff,  and 
carelessly  and  unlawfully  emitted 
quantities  of  steam  into  the  opening 
where  the  sidewalk  was  being  torn  up 
and  repaired,  had  the  effect  of  stat- 
ing that  the  right  of  the  gaslight 
company  to  permit  its  steam  to  escape 
into  the  sewer  was  not  questioned, 
but  only  that  it  was  guilty  of  neg- 
ligence and  was  acting  without  the 
authority  or  consent  of  the  city  in 
permitting  it  to  escape  at  the  par- 
ticular time  that  the  sidewalk  was 
being  repaired,  and  that  the  petition 
did  not  state  a  cause  of  action 
against  the  gaslight  company  for  in- 
demnity, although  such  class  of  cases 
is  an  exception  to  the  general  rule 
that  there  is  no  right  of  contribution 
between  joint  tort-feasors.  City  of 
Bowling  Green  v.  Bowling  Green  Gas- 
Ught  Co.  (Ky.),  112  S.  W.  917  (1908). 

n.  Municipal  corporation  and  its  con- 
tractor. 

A.    Excavations  left  open. 

In  the   case   of  Murphy  v.   City  of 
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of  the  said  interurban  company  in  this  to  wit:  The  conductor  of  said  car  care- 
lessly and  negligently  failed  to  go  near  or  upon  defendant's  track  upon  which 
the  said  passenger  train  was  approaching  and  look  for  the  approach  of  trains, 
and  carelessly  and  negligently  directed  the  said  car  to  approach  and  cross  de- 
fendant's track  without  ascertaining  whether  any  train  was  coming  on  the 
sidetrack,  and  the  said  motorman  carelessly  and  negligently  operated  and  ran 
the  said  car  towards,  on  and  over  defendant's  track,  without  looking  for  the 
approach  of  any  train  thereon. 

4.  That  thereafter  the  said  Frederick  and  the  said  Schneider  each  started 
separate  action  in  the  circuit  court  of  Winnebago  County,  wherein  this  defend- 
ant and  the  said  interurban  company  were  named  as  joint  defendants,  and 
wherein  it  was  charged  by  the  plaintiff  that  the  injuries  received  by  him  in  the 


Yonkers,  213  N.  Y.  124,  L.  R.  A.  1916 
F  698,  107  N.  B.  267  (1914),  it  ap- 
peared that  the  plaintiff  city  had 
made  a  contract  with  the  defendant 
for  the  performance  of  certain  work 
necessitating  excavations  in  the 
street,  the  defendant  binding  himself 
to  indemnify  the  city  as  to  damages 
resulting  from  any  failure  on  his  part 
to  guard  the  work.  The  city  had  been 
sued  by  a  traveler  claiming  to  have 
been  injured  as  a  result  of  failure  to 
guai^d  the  excavations.  Having  lost 
the  suit,  the  city  notified  the  defend- 
ant contractor  that  it  would  appeal, 
whereupon  the  latter  expressed  the 
hope  that  the  city  would  win.  In 
successive  appeals  taken,  the  city  lost, 
and  later,  in  a  suit  against  it  by  the 
contractor,  to  compel  payment  of  a 
balance  on  the  contract,  it  set  up  by 
way  of  counterclaim  the  judgment 
recovered  against  it  by  the  injured 
person,  and  the  judgments  for  costs 
on  the  unsuccessful  appeals.  In  a 
decision  affirming  conditionally  a 
judgment  for  the  city  on  the  main 
substance  of  its  counterclaim,  the 
court  of  appeals  held  that  the  con- 
tractor was  not  liable  for  the  costs 
of  the  appeals,  since  the  taking  of  an 
appeal  without  the  request  or  au- 
thority of  the  indemnitor  would  be 
simply  in  the  interest  of  the  indem- 
nified, while  the  mere  expression  of  a 
hope  that  the  city  would  win  "fell 
far  short  of  a  request  or  authoriza- 
tion.'' The  court  in  part  said: 
"With  the  recovery  of  a  judgment  in 
the  court  of  original  jurisdiction,  the 
reason  ceases  for  any  further  proceed- 


ings by  the  indemnified  at  the  ex- 
pense of  the  indemnitor  without  his 
consent.  By  the  recovery  of  judg- 
ment after  proper  notice  to  the  indem- 
nitor, all  of  the  issues  are  settled 
against  him  in  favor  of  the  indem- 
nified which  can  thus  be  settled  with- 
out his  presence  in  the  action.  Such 
judgment  *  *  *  fixes  as  against 
the  indemnitor  the  amount  of  damages 
suffered  by  the  injured  party,  the  ex- 
istence of  the  defect  or  obstruction  in 
the  street,  and  that  the  injured  party 
was  himself  free  from  negligence,  and 
the  remaining  questions  could  only  be 
settled  in  an  action  wherein  the  in- 
demnitor was  a  party.  *  ♦  • 
Nothing  further  as  between  indem- 
nitor and  indemnified  could  be  accom- 
plished by  an  appeal." 

While  a  construction  company,  in 
the  performance  of  a  contract  with 
a  city,  was  doing  under  the  direction 
of  the  city  engineer  certain  excavat- 
ing in  a  street,  in  accordance  with 
specifications  prepared  by  the  city, 
due  of  the  banks  of  the  excavation 
caved  in  and  injured  a  teamster  in 
its  employ.  After  settling  a  claim  of 
the  employee  for  damages  the  con- 
struction company  brought  an  action 
against  the  city,  to  enforce  contribu- 
tion. The  complaint  alleged  the  fore- 
going facts,  and  averred  that  the  in- 
juries to  the  employee  were  caused 
proximately  and  primarily  by  the 
negligence  of  the  city  in  that  its 
plans  and  specifications  required 
high,  perpendicular  embankments,  in- 
stead of  safely  sloped  ones,  and  that 
the    city    engineer    had    assured    the 
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said  eollision  aforesaid  were  caused  by  the  joint  negligence  of  this  defendant 
and  the  engineer  and  motorman  of  the  said  interurban  company,  and  wherein 
a  joint  judgment  was  demanded  on  account  of  such  negligence  and  injury^ 

5.  That  the  said  defendants  in  the  said  actions  appeared  and  answered 
separately.  Lawrence  A.  Olwell,  attorney  for  the  plaintiff  herein,  appearing  as 
the  attorney  for  the  said  interurban  company; 

6.  That  in  the  said  respective  answers  in  both  of  said  actions  each  of  the 
said  defendants  denied  negligence  on  its  part  or  on  the  part  of  its  employees, 
and  alleged  that  the  injuries  to  the  plaintiff  therein  were  caused  solely  by  the 
iiegligence  of  the  employees  of  its  co-defendant; 

7.  That  the  said  Schneider  case  was  first  called  for  trial  and  tried,  and 
at  the  conclusion  of  the  plaintiff's  testimony,  and  on  motion  of  this  defendant. 


plaintiff  construction  company  that 
the  bank  in  question  was  safe.  The 
case  went  before  the  supreme  court 
on  an  appeal  by  the  plaintiff  from 
an  order  sustaining  a  demurrer  to 
the  complaint.  The  court  was  of 
opinion  that  the  complaint  stated  a 
cause  of  action,  and  it  therefore  re- 
versed the  decision  of  the  trial  court 
and  remanded  the  case.  In  the 
course  of  the  opinion  rendered,  the 
court,  after  pointing  out  that  the  con- 
tract contained  no  stipulation  that 
the  plaintiff  warranted  the  sufficiency 
of  the  plans  and  specifications,  the 
sufficiency  of  which,  it  followed,  was 
warranted  by  the  city,  spoke  as  fol- 
lows: '*To  now  hold,  as  a  matter  of 
law,  that  appellant,  in  performing  its 
contract  in  accordance  with  such 
plans  and  under  the  direction  of  the 
city  engineer,  was  in  equal  fault  with 
the  respondent,  or  was  guilty  of  neg- 
ligence as  between  it  and  respondent, 
would  be  unjust.  The  only  wrong 
charged  against  appellant  as  between 
it  and  its  employee  involved  no  moral 
delinquency  or  turpitude,  nor  was  its 
offense  one  that  can  be  considered 
*  •  •  immoral  in  any  respect.  It 
therefore  should  not  be  held  to  be 
against  the  policy  of  the  law  to  in- 
quire into  the  relative  delinquency  of 
appellant  and  respondent.  Assume 
that  respondent  had  let  the  contract 
to  an  individual,  instead  of  the  ap- 
pellant corporation,  and  that  such  in- 
dividual had  been  doing  the  work  per- 
sonally in  accordance  with  the  plans 
and  specifications  under  the  direction 
of   the    city    engineer,   and    upon    his 


assurance  that  the  banks  were  free 
from  danger,  and  assume  that  the  con- 
tractor had  been  injured  by  the  bank 
falling  upon  him,  it  would  hardly  be 
contended,  as  a  matter  of  law,  that 
he  could  not  recover  damages  from 
the  city.  At  most,  under  such  circum- 
stances the  questions  whether  he  as- 
sumed the  risk  or  had  been  guilty  of 
contributory  negligence  would  be  is- 
sues of  fact  which  should  be  submit- 
ted to  the  jury.  While  it  must  be 
conceded  that,  as  between  it  and  its 
employee,  appellant  was  guilty  of  neg- 
ligence in  failing  to  fumisTi  the  em- 
ployee a  safe  place  in  which  to  work, 
it  would  seem  that,  as  between  it  and 
the  respondent  municipality,  it  should 
not  be  held  guilty  of  negligence  as  a 
matter  of  law  in  performing  the  work 
in  exact  compliance  with  the  defec- 
tive plans  and  specifications  and  un- 
der the  supervision  of  the  city  en- 
gineer." Aberdeen  Const.  Co.  v.  City 
of  Aberdeen,  84  Wash.  429,  147  Pac.  2 
(1915).  An  appeal  that  followed  a 
trial  subsequently  had  developed  in  a 
way  that  did  not  present  the  parties 
as  joint  wrongdoers,  and  so  it  lies 
outside  the  limits  of  this  note.  Aber- 
deen Const.  Co.  V.  City  of  Aberdeen, 
97  Wash.  158,  165  Pac.  1058  (1917). 
A  person  injured  by  falling  into  a 
ditch  constructed  across  a  sidewalk 
recovered  a  judgment  for  $750  against 
the  city,  which  judgment  the  city  was 
compelled  to  pay.  The  city  then  sued 
the  subcontractors  who  performed  the 
work,  to  recover  the  amount  of  the 
judgment  over  against  the  subcon- 
tractors.    The  subcontractors  had  cut 
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the  court  granted  an  involuntary  nonsuit  and  dismissed  the  complaint  in  said 
action  as  to  this  defendant; 

8.  That  thereupon  the  trial  proceeded  to  verdict  as  against  the  interurban 
company,  and  the  jury  duly  rendered  and  entered  a  verdict  therein,  wherein  it 
was  found  and  determined  that  the  employees  of  said  interurban  company  were 
guilty  of  negligence,  proximately  causing  the  injuries  to  the  said  Schneider, 
and  assessed  his  damages  in  the  sum  of  $4,200;  that  promptly  thereafter,  and 
at  the  same  term,  the  said  Frederick  case  was  called  for  trial,  and  was  about 
to  be  tried. 

9.  That  A.  K.  Ellis,  the  plaintiff  herein,  was,  at  the  time  of  said  collision 
aforesaid,  and  ever  since  has  been  and  now  is  the  general  superintendent  of  said 
interurban  company,  and  in  active  charge  and  management  of  the  operation  of 


the  ditch  at  the  place  indicated  by 
the  city's  assistant  engineer,  but 
after  doing  so,  had  discovered  that 
it  was  at  the  wrong  place.  Before  it 
was  refilled,  the  assistant  engineer 
ordered  the  servants  of  the  subcon- 
tractors not  to  close  the  ditch  that 
night,  but  to  throw  the  dirt  back 
from  the  fence  and  make  a  plank 
walk  way  across  the  ditch  for  the  use 
of  pedestrians  during  the  night.  This 
the  servants  of  the  subcontractors 
did,  and  put  a  signal  light  on  the 
dump  near  the  fence  to  warn  passers- 
by  of  the  presence  of  the  ditch.  The 
ditch  was  2  feet  wide  and  6  feet 
deep.  It  had  been  raining  during  the 
day,  and  the  rain,  together  with  the 
digging  of  the  ditch,  made  the  side- 
walk near  the  ditch  and  the  plank 
across  it  muddy  and  slippery.  Shortly 
after  dark  plaintiff,  traveling  along  the 
sidewalk,  slipped  from  the  plank  way 
into  the  ditch,  and  was  injured.  Thfi 
assistant  engineer  did  not  direct  the 
manner  of  doing  the  work  of  con- 
structing the  crossing,  but  left  its 
performance  to  the  judgment  of  the 
subcontractors,  and  was  not  present 
when  the  work  was  done.  The  city 
recovered  a  judgment  against  the 
subcontractors  for  the  amount 
claimed,  and  they  appealed  there- 
from. In  affirming  the  judgment,  the 
court  held  that  it  was  apparent  that 
the  subcontractors  did  not  properly 
perform  their  duty  as  to  the  crossing 
over  the  ditch;  that  in  failing  to  do 
so,  and  in  failing  to  provide  sufficient 
light  at  the  crossing,  they  were  guilty 


of  negligence;  that  such  negligence, 
as  between  the  subcontractors  and 
plaintiff,  was  the  proximate  cause  of 
the  injuries,  and  that  the  city  was 
entitled  to  recover  indemnity  of  the 
subcontractors.  Bobertson  v.  City  of 
Paducah,  146  Ky.  188,  40  L.  B.  A. 
(N.  S.)  1163,  142  8.  W.  370  (1912). 
In  City  of  Omaha  v.  Yancey,  91 
Neb.  261,  135  N.  W.  1044  (1912),  it 
appeared  that  the  defendant  con- 
tractors were  directed,  in  connection 
with  a  contract  between  themselves 
and  the  city,  to  build  50  feet  of  side- 
walk and  that  in  doing  the  work  they 
made  and  left  unprotected  a  certain 
excavation.  A  woman  fell  into  the 
opening  and  was  injured.  She  prose- 
cuted a  successful  suit  against  the 
city,  which,  after  paying  the  judg- 
ment, brought  the  present  action 
against  the  contractors  and  their 
bondsmen  to  recover  the  amount,  $5,- 
000.  In  arguing  an  appeal,  taken  to 
the  supreme  court  after  entry  of  judg- 
ment in  the  city's  favor,  the  defend- 
ants contended  that  they  had  not 
had  such  notice  in  connection  with 
the  prior  suit  as  would  cause  them  to 
be  bound  by  the  decision  rendered  in 
that  action.  But  the  court  held  that 
this  position  could  not  be  maintained, 
since  it  appeared  that  the  city  had 
given  to  one  of  the  defendants  per- 
sonal notice  of  the  original  action,  of 
the  nature  thereof,  of  the  court  be- 
fore which  it  would  be  tried,  of  the 
docket  number,  of  the  defendants' 
right  to  make  defense  and  of  their 
liability  for  the  amount  of  any  judg- 
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the  said  interurban  company,  and  had  charge  of  the  preparation  of  the  defense 
in  the  said  actions  aforesaid,  together  with  the  said  attorney,  Lawrence  A.  01- 
well,  and  the  said  Ellis  assisted  on  the  trial  of  said  Schneider  case,  and  was 
present  and  ready  to  assist  in  the  trial  of  the  said  Frederick  case,  he  and  the 
said  dwell  having  immediate  charge  and  control  thereof; 

10.  That  both'  the  said  Schneider  and  the  said  Frederick  were  represented 
in  said  litigation  by  the  same  attorneys;  that  as  said  Frederick  case  was  about 
to  be  tried,  as  aforesaid,  the  said  Ellis  and  the  said  dwell,  acting  for  the  in- 
terurban company,  negotiated  a  settlement  of  both  of  said  cases  with  the  plain- 
tiffs therein  and  their  attorneys,  wherein  and  whereby  it  was  agreed  that  the 
said  interurban  company  pay  to  the  said  Schneider  the  full  amount  of  the 
verdict  in  said  case,  and  wherein  it  was  agreed  that  the  said  interurban  com- 


ment which  might  be  rendered  against 
the  city.  The  judgment  appealed 
from  was  afi^rmed. 

B.    Defective  crossing. 

A  contractor  was  engaged  by  a  city 
to  grade  and  park  a  street.  He 
agreed  to  save  the  city  harmless  from 
**all  suits  for  any  royalty,  liens  or 
other  actions  by  reason  of  any  fail- 
ure, neglect,  oversight  or  incompe- 
tency •  •  ♦  relative  to  the  work.*' 
In  the  course  of  the  work  a  crossing 
was  left  in  a  dangerous  condition, 
and  a  woman  fell  and  was  injured 
thereon.  In  a  suit  against  the  city, 
to  which  the  contractor  was  not 
made  a  party,  negligence  was  charged 
touching  the  dangerous  condition  of 
the  street  surface,  and  also  with  re- 
spect to  alleged  insufficiency  of  the 
city's  street  light  at  the  place.  A 
judgment  was  recovered  against  the 
city,  and,  presumably,  was  paid.  In 
an  action  brought  by  the  city  against 
the  contractor  to  enforce  indemnity, 
recovery  against  the  contractor  was 
allowed,  but  on  appeal  the  supreme 
court  reversed  the  judgment,  with  di- 
rections to  dismiss,  saying  that  in 
view  of  the  fact  that  in  the  prior 
8i|it  against  the  city  negligence  with 
respect  to  the  condition  of  the  city's 
street  lights  was  charged,  that  evi- 
dence was  submitted  and  instructions 
given  on  that  issue,  and  that  the  issue 
was  determined  against  the  city  by 
a  general  verdict  of  the  jury,  an  "in- 
dependent act  of  negligence"  on  the 
part   of  the  city  stood  as  established. 


Therefore,  the  court  said,  it  was  im- 
material that  there  may  have  been 
concurring  negligence  on  the  part  of 
the  contractor.  The  injury  having 
resulted  from  concurring  negligence 
of  the  parties,  the  case  was,  it  was 
held,  subject  to  'Hhe  elementary  prin- 
ciple that  there  is  no  contribution  be- 
tween joint  tort-feasors."  It  was 
held,  further,  that  the  contract  to 
save  the  city  harmless  did  not  operate 
to  prevent  riecovery.  Upon  this  point 
the  court  said:  ''The  obligation  [of 
the  contract]  is  no  more  than  a  prom- 
ise to  save  harmless  for  all  damages 
arising  from  the  manner  and  method 
of  construction.  An  obligation  to  an- 
swer to  a  third  party  for  an  inde- 
pendent tort  is  not  within  the  terms 
of  the  contract,  nor  within  any  of  its 
fair  implications."  City  of  Puyallup 
V.  Vergowe,  95  Wash.  320,  163  Pac. 
779   (1917). 

0.    Defective  sidewalk. 

A  judgment  was  recovered  against 
a  city  by  a  woman  who,  in  passing 
along  a  street  at  a  place  where  im- 
provements were  being  made  by 
contractors,  had  caught  her  foot  on 
some  spikes  that  had  been  left  pro- 
truding through  a  girder  of  an  old 
wooden  sidewalk,  and  had  thus  been 
injured.  The  street  improvement  was 
being  made  by  contractors  whose 
agreement  with  the  city  contained 
a  condition  to  the  effect  that  con- 
tractors would  erect  and  maintain 
good  and  sufficient  guards,  barricades 
and  signals  at  all  unsafe  places  at  oi 
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pany  should  pay  to  the  said  Frederick  a  valuable  and  substantial  consideration 
in  settlement  thereof; 

11.  That  as  a  means  and  method  of  consummating  said  settlement  it  was 
agreed  that  the  said  Schneider  and  the  said  Frederick  should  in  form  transfer 
to  the  said  A.  K.  Ellis  all  causes  of  action  that  they  separately  had  against  this 
defendant  and  the  said  interurban  company.  Thereupon  the  said  Olwell  and 
Ellis  in  form  caused  an  amount  or  amounts  of  money  requisite  to  carry  out 
said  settlements  to  be  transferred  from  the  treasury  of  the  interurban  company 
to  said  A.  K.  Ellis,  and  the  said  A.  K.  Ellis  took  the  said  money  and  obtained 
drafts  in  favor  of  the  said  Schneider  and  Frederick  for  their  attorneys  re- 
spectively, sufficient  in  amount  to  consummate  said  settlements,  and  delivered 
the   same,  and   in   form   received   from   said   Schneider   and   Frederick    certain 


near  where  the  work  was  to  be  done 
and  would  indemnify  the  city  in  re- 
spect to  all  suits  against  it  on  ac- 
count of  injuries  sustained  through 
neglect  on  the  part  of  the  contractors 
in  the  premises.  After  paying  the  judg- 
ment recovered  by  the  injured  person 
the  city  brought  an  action  against 
the  contractors  and  their  surety  on  a 
bond  given  for  the  performance  of  the 
conditions  of  the  agreement.  A  trial 
resulted  in  a  judgment  for  the  plain- 
tiff, and  the  defendants  appealed,  con- 
tending in  part  that  the  trial  court 
had  given  too  great  an  effect  to  the 
judgment  obtained  by  the  injured  per- 
son against  the  city,  in  ruling  that 
the  negligence  of  the  contractors  was 
conclusively  established  by  the  prior 
judgment.  In  disposing  of  this  con- 
tention the  court,  in  the  course  of  an 
opinion  affirming  the  judgment,  spoke 
as  follows:  "The  judgment  offered 
in  evidence,  since  the  appellants  were 
notified  of  the  pendency  of  action  in 
which  it  was  obtained  and  were  given 
an  opportunity  to  defend  that  action, 
was  conclusive  of  every  fact  neces- 
sary to  be  proven  in  order  to  entitle  the 
plaintiff  therein  to  recover;  that  is  to 
say,  it  was  conclusive  evidence  of  the 
existence  of  the  defect  in  the  street, 
of  the  primary  liability  of  the  city 
for  existence  of  such  defect,  of  the 
fact  that  the  plaintiff  in  that  action 
was  injured  without  fault  on  her  part, 
and  of  the  amount  awarded  her  in  the 
judgment.  It  was  not,  of  course,  con- 
clusive of  the  fact  that  the  contrac- 
tors were  the  cause  of  the  defect  on 


which  the  plaintiff  was  injured;  but, 
when  the  city  proved  the  contract 
and  bond,  by  which  it  appeared  that 
the  appellants  had  undertaken  to  save 
the  city  harmless  from  an  action  for 
damages  brought  against  it  by  negli- 
gence on  the  part  of  the  contracting 
appellant,  and  proved  ,the  judgment 
obtained  against  it  by  Mrs.  Brennan, 
and  80  much  of  the  judgment  roll 
therein  as  showed  the  nature  of  the 
defect  on  which  the  recovery  was  had, 
and  the  fact  that  the  appellants  had 
been  given  timely  notice  to  defend 
that  action,  nothiiig  remained  to  be 
proven  in  order  to  make  a  case 
against  the  appellants  other  than  the 
fact  that  the  contractors  were  the  re- 
sponsible cause  of  the  defect  for 
which  the  recovery  was  had.  The 
city  was  not  obligated  to  show,  as 
the  appellants  argue,  that  the  defect 
must  have  been  upon  some  part  of  the 
work  they  were^  engaged  in  construct- 
ing. They  could  riot  without  incur- 
ring liability  upon  their  bond,  throw 
the  materials  of  the  old  sidewalk,,  it 
was  necessary  for  them  to  remove, 
into  the  middle  of  the  street  merely 
because  their  work  did  not  extend 
to  that  part  of  the  street,  nor  could 
they  without  incurring  such  liability 
take  up  the  boards,  and  leave  ex- 
posed girders  containing  dangerous 
nails  and  spikes,  even  though  the 
boards  so  removed  were  outside  of 
their  work,  and  it  was  no  part  of 
their  duty  to  remove  that  part  of  the 
walk.  Nor  did  the  trial  judge  deny 
to   the  appellants  the   right  to   intro- 
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papers  or  writings  purporting  to  transfer  said  causes  of  action,  as  aforesaid, 
and  the  said  A.  K.  Ellis  now  pretends  and  represents  to  be  the  real  owner  and 
holder  thereof. 

12.  Defendant  further  alleges  that  long  prior  to  the  dates  herein  men- 
tioned, for  a  sufficient  and  valuable  consideration,  it  made  and  entered  into  an 
agreement  in  writing  with  the  Fox  River  Valley  Electric  Railway  Company 
(hereinafter  called  the  ** electric  company**),  predecessor  of  the  said  interurban 
company,  wherein  and  whereby  it  was  agreed  that  the  trains  and  cars  of  tha 
electric  company  should  at  all  times  be  brought  to  a  full  stop  before  crossing 
the  tracks  of  this  defendant;  the  person  in  charge  of  said  train  or  cars  of  the 
electric  company  should  go  upon  the  tracks  of  this  defendant  to  look  for 
trains  thereon,  and  such  trains  or  cars  of  the  electric  company  should  not  cross 


duce  evidence  tending  to  show  that 
they  did  not  cause  this  defect.  On 
the  contrary,  he  gave  them  the  full- 
est opportunity  to  show  this  fact.  He 
merely  denied  their  right  to  contest 
anew  the  question  whether  any  defect 
existed  at  the  place  where  the  in- 
jury was  alleged  to  have  occurred, 
and  whether  the  defect,  if  it  did  ex- 
ist, was  properly  guarded."  City  of 
Seattle  v.  John  C.  Regan  &  Co.,  52 
Wash.  262,  100  Pac.  731   (1909). 

D.    Sewer  pipe  left  on  sidewalk. 

In  Kansas  City  v,  Mullins,  —  Mo. 
App.  — ,  209  S.  W.  558  (1919),  the 
plaintiff  city  sought  to  recover  from 
the  defendant  the  amount  of  a  judg- 
ment rendered  against  it  in  favor  of 
a  third  party.  Such  third  party  had 
sustained  personal  injuries  by  falling 
over  sewer  j^pe  alleged  to  have  been 
left  upon  a  sidewalk  by  the  defend- 
ant, who  was  a  contractor  with  the 
plaintiff  city  for  putting  in  a  sewer. 
The  third  party  had  brought  suit 
against  the  city  only,  thereupon  the 
city  had  filed  a  motion  to  require  the 
defendant  herein  to  be  made  a  party. 
The  third  party  amended  his  petition 
to  make  the  contractor  a  party  de- 
fendant "for  the  purpose  indicated*' 
in  the  city*s  motion.  The  defendant 
contractor  was  then  considered  to  be 
a  party  and  the  cause  was  so  tried, 
but  at  the  conclusion  of  the  evidence 
the  court  ruled  that  as  respected  the 
defendant  contractor  the  third  party 
could  not  recover.  In  the  present  ac- 
tion  to    obtain    contribution,   the    de- 


fendant contractor  pleaded  that  judg- 
ment as  res  adjudicata  of  his  lia- 
bility. A  judgment  was  given  for  the 
defendant  and  the  plaintiff  appealed. 
The  court,  in  affirming  the  judgment, 
held  that  a  cause  of  action  Was 
stated  and  tried  against  the  defend- 
ant contractor  in  the  suit  against  the 
city,  and  the  judgment  therein  hav- 
ing been  in  his  favor,  it  was  res  ad- 
judicata in  this  case.  As  the  court 
pointed  out,  the  third  party  was  not 
required  to  "hunt  up  evidence*' 
against  the  party  charged  as  the  pri- 
mary wrongdoer,  but  that  it  was  the 
duty  of  the  city,  if  it  desired  to 
fasten  responsibility  upon  another,  to 
set  forth  in  its  motion  the  facts  con- 
stituting the  cause  of  action  against 
such  other  and  see  to  it  by  the  intro- 
duction of  proper  proof,  that  a  case 
as  to  such  party  was  made  out. 
"Where  the  city  and  a  wrongdoer 
who  is  primarily  liable  are  jointly 
sued  by  an  injured  party,"  said  the 
court,  **the  two  defendants  are  ad- 
versary parties,  and  a  judgment  in 
favor  of  the  property  owner  is  res 
adjudicata  in  an  action  by  the  city 
against  him,*'  if  a  cause  of  action 
was  properly  stated  in  the  petition 
against  both. 

E.     Obstraction  in  street. 

Under  a  contract  with  a  city,  D  un- 
dertook to  lay  a  concrete  sidewalk  in 
front  of  certain  property.  As  part  of 
the  contract,  it  was  the  duty  of  D 
to  remove  certain  trees,  but  after 
doing  so,  he  left  the  trunks  lying  in 
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the  tracks  of  this  defendant  except  upon  a  signal  from  the  person  making  such 
examination ; 

13.  That  after  the  making  of  said  contract,  before  the  collision  herein- 
before referred  to,  the  said  interurban  company  acquired  the  properties  and 
franchises  of  said  electric  company,  and  for  a  valuable  consideration  duly  as- 
sumed the  duties  and  obligations  of  said  contract  aforesaid,  and  agreed  to  per- 
form the  same; 

14.  That  promptly  upon  the  commencement  of  said  actions  by  the  said 
Schneider  and  Frederick  aforesaid,  this  defendant,  in  writing,  duly  tendered  to 
the  said  interurban  company  its  defense  therein,  and  made  claim,  under  and  by 
virtue  of  said  contract  aforesaid,  if  this  defendant  was  held  liable  in  the  said 
actions  it  would  look  to  the  said  interurban  company  to  reimburse  it  for  what- 


the  street.  One  driving  along  the 
street  was  injured  by  running  into 
the  trunks.  The  injured  person  re- 
covered a  judgment  against  the  city, 
which  judgment  the  city  paid,  and 
then  brought  suit  against  D  and  the 
property  owner  for  indemnity.  The 
property  owner  answered,  denying 
that  she  had  any  interest  in  or  con- 
trol over  the  obstructions  so  placed 
in  the  street,  or  that  she  prevented 
D  from  removing^  the  same,  or  that 
she  alone  or  jointly  with  D  placed 
them  in  the  street,  or  caused  the 
same  to  remain  there  until  the  acci- 
dent. D  alleged  that  the  property  owner 
ordered  him  not  to  remove  the  logs; 
denied  that  he,  jointly  with  the  prop- 
erty owner,  left  the  logs  in  the 
street;  and  alleged  that  he  ceased  to 
exercise  any  control  over  them  after 
the  property  owner  ordered  him  not 
to  remove  them;  that  after  the  trees 
were  cut  down,  and  while  he  was  re- 
moving them,  the  property  owner  in- 
formed him  that  the  trees  belonged 
to  her,  and  to  leave  the  logs  where 
they  were,  and  that  in  accordance 
with  such  direction,  he  did  not  re- 
move the  logs,  and  so  informed  the 
mayor  of  the  city,  and  that  the 
mayor  consented  to  leaving  the  logs 
where  they  were  until  he  could  see 
the  property  owner  and  make  ar- 
rangements for  their  removal;  and 
that  by  reason  of  such  agreement,  if 
there  was  any  negligence  on  D's  part, 
he  and  the  city  were  joint  tort- 
feasors. The  evidence  on  behalf  of 
the    city    showed    that    the    property 


owner  had  only  asserted  her  owner- 
ship of  the  logs,  and  was  protesting 
against  their  being  sold  or  converted 
by  D,  and  that  the  property  owner 
had  not  placed  the  logs  in  the  street, 
and  had  not  prevented  D  from  re- 
moving them  therefrom.  Immediately 
after  the  accident,  D  removed  the 
logs  without  consulting  the  property 
owner.  D  admitted  that  the  prop- 
erty owner  had  never  directed  him 
not  to  remove  the  logs  back  from  the 
street.  Prior  to  the  accident,  the  city 
had  directed  and  urged  D  to  move 
the  logs  from  the  street,  and  his  only 
reason  for  not  removing  them  was 
that  the  owner  had  directed  him  not 
to  remove  them.  Judgment  was  ren- 
dered in  favor  of  defendant  in  the 
suit  for  indemnity.  The  court,  in  af- 
firming the  judgment  as  to  the  prop- 
erty owner,  and  reversing  it  as  to  D, 
held  that  the  property  owner  was  not 
shown  to  have  been  guilty  of  any 
negligence,  and  was  entitled  to  a  per- 
emptory instruction  in  her  favor;  that 
under  D's  written  contract  with  the 
city  it  was  his  duty  to  remove  the 
trees  without  regard  to  their  owner- 
ship; that  D  was  guilty  of  primary 
negligence  resulting  in  the  injury, 
that  the  facts  of  the  case  brought  it 
within  the  exception  to  the  rule  that 
there  cannot  be  contribution  or  in- 
demnity between  joint  tort-feasors; 
that  as  between  the  city  and  D,  the 
latter  was  liable,  because  of  his  fail- 
ure to  carry  out  his  contract  with  the 
city,  which  thereby  made  the  city 
liable  to  the  injured  party,  and  that 
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ever  amounts  it  was  obliged  to  pay  therein  on  account  of  any  judgments  re- 
covered against  it. 

15.  Defendant  further  alleges  that  the  method  and  scheme  adopted  by  the 
said  Olwell  and  the  said  Ellis  aforesaid  was  adopted  and  employed  for  the  sole 
purpose  of  bringing  and  maintaining  in  behalf  and  in  the  interest  of  the  said 
interurban  company,  actions  against  this  defendant,  to  recover  from  this  de- 
fendant the  amounts  paid  by  the  said  interurban  company  in  making  saia  set- 
tlements, and  to  avoid  any  claim  made  by  this  defendant  that  the  said  inter- 
urban company  could  not  recover  of  it,  either  by  way  of  contribution  or  indem- 
nity, on  the  ground  that  at  best  said  interurban  company  was  a  joint  tort- 
feasor, and  by  reason  thereof  without  remedy  against  this  defendant. 

16.  That  the  advancement  of  pretended  payment  of  the  said  money  to  the 


the  city  was  entitled  to  a  peremptory 
instruction  as  against  D.  City  of 
Georgetown  v.  Gantrill,  158  Ky.  378, 
164  8.  W.  929  (1914).  For  former 
opinion,  see  City  of  Georgetown  v. 
Grofr,  136  Ky.  662,  124  S.  W.  888 
(1910). 

F.    Hole  In  pavement. 

An  asphalt  company  entered  into  a 
contract  with  a  city  for  the  paving 
of  a  street.  It  agreed  to  keep  the 
pavement  in  repair  for  seven  years, 
or  to  pay  the  city  the  reasonable  cost 
of  remedying  any  defects  that  might 
appear  within  the  period  stated. 
Within  the  limits  of  the  paving,  and 
-within  the  7-year  period,  at  a  i>oint 
near  a  street  comer,  a  hole  appeared 
in  the  x>avement.  A  pedestrian  sus- 
tained serious  injury  as  a  result  of 
stepping  into  the  hole.  He  sued  the 
city  and  recovered.  It  appeared  that 
in  that  action  the  city  served  written 
notice  on  the  asphalt  company  to  ap- 
pear and  defend,  but  that  the  asphalt 
company  paid  no  attention  to  the  suit. 
After  paying  the  judgment  rendered 
against  it,  the  city  brought  an  action 
against  the  asphalt  company  to  ob- 
tain indemnity.  A  demurrer  was  in- 
terposed to  the  petition  of  the  plain- 
tiff, and  the  court,  in  a  decision  sus- 
taining the  demurrer,  said  in  part: 
**It  is  a  general  rule  that  one  wrong- 
doer cannot  compel  a  cowrongdoer 
to  contribute  the  whole  or  part  of  the 
damages.  To  this  rule  there  are  two 
important  exceptions:     The  one  excep- 


tion is  that  if  one  wrongdoer  is  not 
equally  criminal  or  at  fault,  he  may 
recover  back  what  he  has  been  com- 
pelled to  pay  from  the  other  wrong- 
doer, who  is  the  more  culpable.  ♦  ♦  ♦ 
The  second  exception,  although 
blended  with  the  first,  is  that  if  the 
one  wrongdoer,  who  has  been  com- 
pelled to  pay  damages,  was  only  pas- 
sively negligent,  he  may  recover  from 
the  other  wrongdoer,  who  put  the 
wheels  in  motion,  and  by  his  affirm- 
ative act  of  negligence  caused  the  in- 
jury. •  ♦  •  But  it  is  believed  no 
case  can  be  found  wherein  a  recovery 
back  has  been  allowed  if  both  wrong- 
doers were  actively  and  affirmatively 
negligent.  To  otherwise  hold  puts  a 
premium  on  indolence  or  inefficiency  • 
of  city  officers.  In  the  case  at  bar 
the  city  had  actual  notice  of  the  de- 
feet,  because  it  notified  the  asphalt 
company  of  such  defect.  The  officers 
of  each  trifled  with  the  situation, 
trusting  no  one  would  be  hurt,  and 
then  each  gambled  with  the  proposi- 
tion as  to  who  would  pay  the  dam- 
ages if  a  person  did  get  hurt.  There 
is  no  equity  in  favor  of  either  of  the 
wrongdoers  as  against  the  other. 
•  •  *  It  was  the  absolute  duty  by  law 
of  the  city  to  keep  its  streets  in  safe 
condition.  It  was  the  duty,  as  con- 
tended, of  the  asphalt  company  by 
contract  to  keep  the  street  in  good 
condition  for  seven  years.  Neither 
was  guilty  of  an  affirmative  or  pur- 
posed wrong.  Each  was  passively  neg- 
ligent." City  of  Des  Moines  v.  Barber 
Asphalt  Co.,  208  Fed.  828  (1913). 
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said  Ellis,  as  aforesaid,  and  any  and  all  writings  and  papers  that  may  have 
passed  between  them,  if  there  be  any  such,  were  mere  formalities.  The  said 
interurban  company  was  the  real  party  therein,  and  the  party  beneficially  in- 
terested; 

17.  That  said  transaction  was,  in  fact  and  in  truth,  a  mere  settlement  be- 
tween the  interurban  company  ^d  the  said  Schneider  and  Frederick,  and  the 
said  Ellis  has  no  interest  therein;  that  by  reason  thereof  the  plaintiff  in  the  ac- 
tion is  not  the  real  party  in  interest,  but  the  said  interurban  company  is  such 
real  party  in  interest. 

Wherefore,  this  defendant  demands  that  this  action  be  dismissed,  and  that 
defendant  have  and  recover  of  the  plaintiff  its  costs  and  disbursements  herein. 


G.     Scavenger  failing  to  remove  car- 
cass of  horse. 

A  city  had  a  contract  with  one  to 
remove  dead  animals  from  the  streets 
within  6  hours  after  notice  thereof, 
and  a  bond  was  executed  for  the 
faithful  performance  of  such  duty. 
The  carcass  of  a  dead  horse  was  not 
removed  within  the  time  fixed  by  the 
contract,  with  the  result  that  another 
horse,  about  12  or  13  hours  after  the 
expiration  of  the  time  limit,  became 
frightened  at  the  carcass,  overturned 
the  vehicle  to  which  he  was  hitched, 
and  injured  the  plaintiff,  who  occu- 
pied the  vehicle.  The  injured  person 
sued  the  city  for  such  injuries  and 
recovered  a  judgment  against  it  for 
$1,487.17,  which  the  city  was  com- 
pelled to  pay.  The  city  brought  suit 
against  the  contractor  and  his  bonds- 
man to  recover  the  amount  so  paid 
by  it.  The  contract  for  removal  of 
dead  animals  provided  that  in  event 
of  failure  by  the  contractor  to  re- 
move any  carcass  within  6  hours  after 
notice,  it  should  forfeit  to,  and  pay, 
the  city  the  sum  of  $500  as  liqui- 
dated damages.  The  contract  did  not, 
in  express  terms,  bind  the  contractor 
to  pay  any  loss  which  the  city  might 
sustain  by  reason  of  the  failure  of 
the  contractor  to  remove  any  carcass 
within  6  hours  after  notice.  In  af- 
firming a  judgment  for  defendants, 
the  court  held  that  there  was  a  pri- 
mary, nondelegable,  legal  duty  upon 
the  city  to  remove  the  carcass  within 
a  reasonable  time  after  the  death  of 
the  horse;   that,  as  between  the  city 


and  the  public,  that  duty  was  not 
shifted;  that  the  city's  negligence 
was  the  proximate  cause  of  the  injury 
and  the  loss,  and  that  the  city  had 
no  right  to  recover  over  against  the 
contractor  and  his  bondsman.  City 
of  Nashville  v.  Singer  &  Johnson  Fer- 
tilizer Co.,  127  Tenn.  107,  153  8.  W. 
838    (1913). 

in.   Municipal  corporation  and  public 
utility. 

A.  Telephone  and  telegraph  companies. 

1.    Hole  for  pole  left  unguarded. 

A  telegraph  company,  having  se- 
cured permission  from  a  city  to  con- 
struct a  conduit  system  in  the  street, 
engaged  a  contractor,  who  agreed  to 
indemnify  against  damages  caused 
by  his  negligence  in  doing  the  work. 
A  pedestrian  was  injured  as  a  result 
of  stumbling  over  boards  left  as  a 
covering  over  the  hole  made  in  the 
sidewalk  in  connection  with  the  per- 
formance of  the  work.  He  sued  the 
city  and  recovered.  Thereafter  the 
city  brought  an  action  against  the 
telegraph  company.  The  defendant 
in  that  action  gave  notice  to  the  con- 
tractor and  opportunity  to.  defend. 
The  suit  resulted  in  a  judgment  in 
the  city's  favor  against  the  tele- 
graph company,  which  then  brought 
the  present  action  against  the  con- 
tractor to  obtain  reimbursement.  The 
trial  court  ruled  that  the  judgment 
recovered  against  the  plaintiff  in  the 
prior  suit  by  the  city  conclusively  es- 
tablished the  liability  of  the  present 
plaintiff  to  the  city,  and  the  amount 
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n. 

For  further  answer: 

1.  Defendant  admits  the  residence  and  business  of  plaintiff's  alleged  as- 
signor, the  corporate  capacity  and  business  of  this  defendant,  the  corporate 
capacity  of  the  city  of  Neenah  and  the  corporate  capacity,  business,  location 
of  lines,  etc.,  of  the  defendant,  Wisconsin  Traction,  Light,  Heat  &  Power  Com- 
pany, called  the  interurban  company. 

2.  Admits  that  the  main  line  of  this  defendant  intersects  the  tracks  of  the 
interurban  company  at  grade  on  Commercial  street  in  the  city  of  Neenah. 

3.  That  on  the  21st  day  of  January,  1915,  at  about  8  o'clock  p.  m.,  plain- 
tiff's alleged  assignor  was  a  passenger  on  one  of  the  cars  of  said  interurban 
company,  and  while  the  same  was  crossing  the  tracks  of  this  defendant  was 


of  damages,  but  that  it  did  not  es- 
tablish that  the  negligence  for  which 
the  present  plaintiff  had  been  held 
liable  was  the  negligence  of  the  de- 
fendant; and,  the  plaintiff  having  no 
further  evidence  to  offer,  a  motion 
by  the  defendant  for  dismissal  was 
granted.  On  appeal,  the  judgment 
was  reversed  and  a  new  trial  was 
granted,  the  court  saying:  **The 
real    point    presented    for    decision    is 

•  •  *  whether  ,  the  proof  of  the 
judgment  roll,  including  the  testi- 
mony in  the  action  against  the  plain- 
tiff, of  which  the  defendant  had 
timely  notice,  is  evidence,  either  con- 
elusive  or  prima  facie,  that  the  condi- 
tion of  the  sidewalk  for  which  the 
plaintiff  was  held  liable  was  caused 
by  the  defendant.  ♦  *  ♦  The  only 
theory  on  which  the  recovery  was  al- 
lowed against  the  plaintiff,  according 
to  the  evidence  [in  the  prior  suit  by 
the  city],  was  that  the  condition  of 
the  sidewalk  was  caused  by  the  acts 
of  its  contractor  in  the  execution  of 
the  work  authorized  by  the  permit. 
Since  the  evidence  adduced  in  that 
action  on  the  part  of  the  city  re- 
lated only  to  work  done  under  the 
permit,  and  showed  that  that  work 
was  done  by  the  defendant,  it  seems 

*  *  *  clear  that  the  judgment  is 
at  least  prima  facie  evidence  that 
the  defendant  is  liable  over  to  the 
plaintiff  therefor."  The  court  added, 
however,  that  since  the  adjudication 
in  the  suit  by  the  city  was  not  be- 
tween the  present  plaintiff  and  the 
present    defendant,    doubtless    the    de- 


fendant was  not  estopped  by  the 
judgment  therein  from  showing,  if  he 
could,  that  the  plaintiff  caused  work 
at  the  point  to  be  done  by  others,  or 
to  adduce  further  evidence  tending  to 
show  that  he,  the  contractor,  was  not 
guilty  of  negligence  operating  as  a 
cause  of  the  injury.  Western  U.  Tel. 
Co.  V.  Gest,  183  N.  Y.  App.  Div.  548, 
170  N.  Y.  Supp.  808  (1918). 

A  judgment  for  damages  for  per- 
sonal injuries  was  obtained  against  a 
telephone  company  and  a  city.  The 
telephone  company  paid  the  judg- 
ment, and  then  sought  to  hold  the 
city  liable  for  contribution.  The  orig- 
inal action  was  for  personal  injuries 
sustained  by  slipping  and  falling  into 
a  hole  at  the  foot  of  a  telephone  pole 
erected  by  the  plaintiff  telephone 
company.  In  the  personal  injury 
suit,  both  plaintiff  and  defendant  in 
the  present  case  filed  separate  an- 
swers denying  the  negligence  charged, 
and  alleging  .  contributory  negligence 
of  the  plaintiff  in  that  action.  In  the 
present  action,  the  city  answered  al- 
leging that  the  pole  was  set  by  plain- 
tiff in  the  street  of  the  city,  by  its 
permission,  under  an  ordinance  requir- 
ing those  erecting  such  poles  to  re- 
store the  street  and  save  the  city 
harmless  from  all  loss  or  damage  by 
reason  of  the  exerwse  of  the  privi- 
lege of  setting  such  poles,  and  alleg- 
ing that  the  hole  at  the  foot  of  the 
pole  was  caused  by  the  negligent  fill- 
ing of  the  hole  dug  by  the  telephone 
company,  and  that  the  injuries  suf- 
fered by  the  plaintiff  in  the  personal 
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struck  and  injured  by  reason  of  a  collision  between  a  passenger  train  of  this 
defendant  and  the  said  car. 

4.  Admits  that  at  the  time  of  said  collision  this  defendant  did  not  have 
any  flagman  on  said  crossing,  nor  any  person  in  charge  of  the  gates  at  said 
crossing,  and  that  no  gates  were  lowered  or  used  at  the  said  time. 

5.  Admits  that  plaintiff's  alleged  assignor  received  some  severe  injuries, 
but  as  to  the  extent  and  character  thereof  defendant  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief,  and,  therefore,  denies  the  allegations  of 
the  complaint  in  respect  thereto. 

6.  Denies,  on  information  and  belief,  that  the  plaintiff's  alleged  assignor 
assigned  or  transferred  any  cause  of  action  to  this  plaintiff  on  account  of  said 
injuries,  or  that  the  plaintiff  paid  him  any  consideration  therefor,  and  denies 


injury  action  was  caused  by  the  neg- 
ligence of  the  telephone  company. 
Plaintiff  in  reply  alleged  that  it  re- 
filled the  hole  with  proper  care,  and 
had  no  subsequent  knowle'dge  that  the 
earth  about  the  pole  had  sunk;  that 
the  city  did  have  such  knowledge, 
but  failed  to  impart  it  to  the  tele- 
phone company,  and  that  it  was  the 
duty  of  the  city  to  notify  the  tele- 
phone company  of  the  existence  of 
such  depression.  Plaintiff  introduced 
in  evidence  the  record  of  the  personal 
injury  action,  and  evidence  tending 
to  show  that  the  telephone  company, 
prior  to  such  suit,  had  no  notice  of 
the  condition  of  the  ground  about, 
the  pole  in  question,  but  that  the  in- 
specting officers  of  the  city  did,  prior 
to  such  injury,  know  of  and  report 
such  condition  to  the  city.  The  city 
introduced  in  evidence  an  ordinance 
requiring  all  persons  and  corporations, 
after  setting  telephone  poles,  to  re- 
place the  street  to  the  satisfaction  of 
the  street  commissioners,  and  requir- 
ing such  person  or  corporation  to  give 
to  the  city  a  bond  conditioned  upon 
its  compliance  with  the  ordinance  and 
its  agreement  to  save  the  city  harm- 
less from  any  loss  on  account  of  any 
failure  in  that  respect.  Plaintiff  in- 
troduced in  evidence  a  written  agree- 
ment between  counsel  for  the  tele- 
phone company  and  counsel  for  the 
city  in  the  action  for  personal  inju- 
ries to  make  a  joint  defense  of  the 
personal  injury  action.  A  statute 
provided  that  **  defendants  in  a  judg- 
ment  founded    on   an   action    for   the 


redress  of  a  private  wrong  shall  be 
subject  to  contribution,  and  all  other 
consequences  of  such  judgment,  in  the 
same  manner  and  to  the  same  extent 
as  defendants  in  a  judgment  in  action 
founded  on  contract."  Plaintiff  ap- 
pealed from  a  judgment  in  favor  of 
the  defendant,  but  the  court,  affirm- 
ing the  judgment,  held  that  the  tele- 
phone company  could  not  avoid  its 
own  primary  liability  by  showing  the 
sole  liability  of  the  city,  as  that  point 
was  concluded  against  it  by  the  judg- 
ment in  the  action  for  personal  in- 
juries; that  the  agreement  to  make  a 
common  defense  did  not  estop  the 
city  to  contest  the  present  suit;  and 
that  the  primary  liability  for  the 
judgment  in  the  personal  injury  ac- 
tion' was  upon  the  telephone  com- 
pany, both  by  the  bond,  and  by  the 
law,  even  without  the  bond.  Kin- 
loch  Tel.  Co.  V.  City  of  St.  Louis,  268 
Mo.  485,  188  S.  W.  182  (1916). 

2.     Obstructions   left   in   alley. 

A  city,  having  paid  a  judgment  in 
a  personal  injury  suit,  sued  a  tele- 
graph company  to  compel  it  to  indem- 
nify the  city,  alleging  that  the  in- 
juries so  sued  for  were  due  to  the 
negligence  of  the  telegraph  company. 
In  the  action  for  personal  injuries, 
plaintiff  had  alleged  that  the  accident 
occurred  just  north  of  the  first  alley 
south  of  a  named  street,  and  that  her 
fall  was  caused  by  tripping  over 
boards,  planks  or  obstruction  of  like 
nature,  whereas  the  plaintiff,  in  a 
I  deposition     taken     before     the    trial. 
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that  the  plaintiff  has  any  right,  title  or  interest  in  any  cause  of  action  arising 
out  of  said  collision. 

7.  On  information  and  belief,  denies  that  any  negligent  act  of  this  de- 
fendant, or  any  of  its  employees,  or  any  failure  on  its  part  to  observe  said  al- 
leged ordinance  were  a  proximate  cause  of  the  said  collision,  or  of  the  injuries 
Tvhich  plaintiff's  assignor  received. 

8.  Admits  that  the  defendant,  interurban  company,  failed  to  exercise  that 
degree  of  care  towards  plaintiff  *s  assignor  as  a  passenger  required  of  it  by  law 
in  operating  its  said  interurban  car,  and  that  such  failure  was  a  proximate 
cause  of  his  injury. 

1).    Denies  that  any  negligence  of  the  defendants  concurred  in  said  injury. 


stated  that  the  obstruction  she  fell 
over  was  at  the  mouth  of  the  alley, 
and  not  north  thereof.  The  trial 
court  had  denied  the  city's  motion 
for  a  directed  verdict  on  account  of 
this  variance,  and  had  permitted  the 
city  to  prove  by  parol  that  the  ob- 
struction over  which  the  plaintiff  fell 
was  in  fact  in  the  alley.  The  tele- 
graph company,  although  notified  of 
the  pendency  of  the  action  against 
the  city,  and  of  the  deposition,  had 
failed  to  defend.  The  present  suit 
having  resulted  in  a  judgment  for  the 
city,  the  telegraph  company  appealed. 
Affirming  the  judgment,  the  court  held 
that  defendant  was  in  no  position  to 
complain  of  a  variance  between  the 
pleading  and  the  proof;  that  whether 
the  variance  was  material  was  a  ques- 
tion for  the  court  in  the  original  ac- 
tion, and  the  court  in  that  action  hav- 
ing held  that  the  variance  was  imma- 
terial, defendant  could  not  complain 
that  the  city  was  allowed  to  show 
by  parol  evidence  in  this  action  where 
the  injury  occurred,  and  who  created 
the  conditions  causing  the  street  to  be 
unsafe;  and  that  the  city  was  not  to 
be  denied  the  right  of  recovery  over 
because  of  any  mere  oversight  or 
slips  of  its  counsel  in  the  trial  of  the 
personal  injury  action.  Western  U. 
TeL  Co.  V.  City  of  Louisville,  160 
Ky.  499,  169  8.  W.  994   (1914). 

3.     Sagging  wites  causing  light  wire 
to  break. 

The  plaintiff  village,  operating  the 
light   plant    of   the   town,   authorised 


the  defendant  telephone  company  to 
string  its  wires  in  the  streets,  under 
an  ordinance  whereby  the  plaintiff 
was  to  be  indemnified  against  any 
damage  occurring  by  reason  of  the 
construction  of  the  telephone  plant. 
At  a  certain  point  on  one  of  the  vil- 
lage streets,  the  telephone  wires 
crossed  over  the  electric  light  wires 
and  sagged  to  such  an  extent  that 
they  often  came  in  contact  and  wore 
off  the  insulation  of  the  light  wires. 
On  the  day  of  the  accident  a  high 
wind  prevailed.  The  light  wire,  which 
carried  a  voltage  of  2,000,  came  in 
contact  with  the  telephone  wire  and 
broke,  after  which  one  of  the  ends 
came  in  contact  with  a  10-year-old 
boy,  causing  his  death.  The  boy's 
mother  hurried  to  his  assistance,  and 
in  attempting  to  extricate  him,  re- 
ceived a  serious  shock  herself.  A 
judgment  of  $1,200  against  both  the 
plaintiff  and  the  defendant  was  re- 
covered for  the  death  of  the  boy,  and 
$9,000  was  paid  in  settlement  for  the 
injuries  to  the  mother.  Of  this  set- 
tlement, each  of  the  parties  to  the 
present  suit  paid  half.  The  plaintiff 
village  then  instituted  the  present 
proceeding  against  the  telephone  com- 
pany to  obtain  recovery  of  the  $4,500 
so  paid,  and  expenses  of  $3,500  in- 
curred in  the  litigation.  From  a 
judgment  for  the  defendant  on  a  di- 
rected verdict,  the  plaintiff  brought 
error.  The  court,  in  affirming  the 
judgment,  held  that  both  parties  were 
joint  tort-feasors,  both  guilty  of  the 
active  negligence  which  concurred  in 
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and  alleges   that   the   said   accident   and   injury   were   solely   and   proximately 
caused  by  the  negligence  of  the  said  interurban  company  and  its  employees. 

Except  as  hereinbefore  expressly  admitted,  qualified  or  explained,  defendant 
denies  the  allegations  of  said  complaint,  and  each  and  every  part  thereof. 

m. 

As  and  for  an  equitable  defense  herein,  defendant  alleges  as  follows: 

1.  It  hereby  refers  to,  realleges  and  adopts  the  allegations  set  forth  in  the 
first  subdivision  of  this  answer  denominated  a  plea  in  abatement. 

2.  The  defendant  alleges  that  if  the  facts  set  forth  in  said  plea  in  abate- 
ment do  not  entitle  this  defendant  to  have  this  action  abated,  then  defendant 
is  without  adequate  remedy  at  law;  that  it  would  be  unjust  and  inequitable  for 


producing  the  death  and  injuries,  and 
that,  being  in  pari  delicto^  neither 
was  entitled  to  contribution  or  indem- 
nity against  the  other.  As  the  court 
said:  *at  is  true  that  •  •  •  the  de- 
fective condition  (of  the  sagging  wires 
and  improper  insulation  of  the  light 
wire)  was  AS  well  known  to  the  village 
as  to  the  telephone  company.  With  these 
two  wires  in  such  close  proximity  that 
they  would  come  in  contact  when  the 
wind  was  blowing,  the  village  during 
a  high  wind,  sent  a  deadly  current 
of  2,000  volts  over  its  improperly  in- 
sulated wire.  *  *  *  This  was  an 
active  act  of  negligence,  a  positive 
tort.''  Village  of  Portland  v.  Citi- 
aens'  Tel.  Co.,  206  Mich.  632,  173  N. 
W.  382   (1919). 

B.     Bailroad  companies. 

1.    Defactiva  brldga  or  approach. 

A  railroad  company  built  and  main- 
tained, and  a  city  permitted,  at  a 
street  crossing,  an  inclined  apron  or 
approach  to  its  track  without  any 
railing  or  barrier  at  its  sides.  A 
pedestrian  passing  over  the  bridge  at 
night  fell  from  it  and  thereby  sus- 
tained serious  injuries.  He  sued  the 
city,  which  gave  notice  to  the  rail- 
road company.  The  latter,  however, 
did  not  defend  the  suit.  The  city 
defended,  but  recovery  was  had 
against  it  in  the  sum  of  $5,000,  which 
amount,  together  with  attorney's  fees 
and  other  costs  aggregating  an  addi- 
tional sum  of  $1,063.80,  the  city  sub- 


sequently paid.  Later  it  brought  an 
action  against  the  railroad  company 
to  recover  over.  Recovery  was  had 
at  the  trial,  and  on  appeal  the  su- 
preme court  affirmed  the  judgment, 
saying  in  part:  **The  paramount 
question  here  involved  is  whether 
plaintiff  and  defendant  stand  as  tort- 
feasors in  an  equal  decree  [degree] 
with  respect  to  the  wrong  which  caused 
the  injury  to  Annie  Anderson.  If  so, 
confessedly,  plaintiff  cannot  maintain 
this  action,  as  the  rule  is  almost 
universal  that  joint  wrongdoers 
standing  in  pa/ri  delicto  cannot  compel 
contribution.  However,  to  work  an 
inhibition,  the  parties  must  stand  in 
pari  deUctOy  and  the  fact  that  the 
parties  stand  in  delicto  each  to  the 
other  will  not  foreclose   contribution. 

•  •  •  In  order  accurately  to  de- 
termine whether  plaintiff  and  defend- 
ant are  joint  tort-feasors  standing  in 
pari  delicto  *  •  *,  recourse  must 
be  had  to  the  complaint  *  •  •  in 
the  action  against  plaintiff  herein. 
The    pleading    recites    that    the    city 

•  *  •  had,  at  a  time  prior  to  the  ac- 
cident, granted  to  the  railroad  com- 
pany a  right  of  way  50  feet  in  width 
on  Eleventh  street;  that  in  construct- 
ing  its  track  the  company  laid  its 
rails  above  the  grade  of  the  street 
about  18  inches,  which  necessitated 
the  placing  of  sloping  aprons  from  the 
grade  of  the  street  to  a  point  in  line 
with  the  top  of  the  rails  of  the  rail- 
road track;  that  this  apron  only 
covered  a  portion  of  the  street  on 
the  north  side,  leaving  a  perpendieu- 
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the  plaintiff  herein  to  acquire  and  enforce  said  so-called  cause  of  action  against 
this  defendant;  that  he  should  be  enjoined  from  attempting  so  to  do  and  from 
proceeding  with  and  maintaining  this  action. 

IV. 

1.  It  hereby  refers  to,  realleges  and  adopts  the  allegations  set  forth  in  the 
first  subdivision  of  this  answer,  denominated  a  plea  in  abatement. 

2.  Alleges  that  the  payment,  made  in  form  by  the  said  Ellis  to  the  said 
plaintiff,  was  made  at  the  instance,  request  and  in  the  interest  and  in  behalf 
of  the  said  interurban  company;  that  the  said  payment  was  a  full  and  complete 
satisfaction  and  discharge  of  any  and  all  claims  that  the  said  injured  person 
had  on  account  of  injuries  received  in  the  said  accident,  and  fully  ana  com- 


lar  descent  of  about  18  inches;  that 
no  railing  was  placed  along  the  sides 
of  the  apton  to  protect  travelers 
from  falling  therefrom;  and  that  the 
city  was  liable,  for  the  reason  that 
the  apron  was  a  dangerous  structure, 
and  that  there  was  no  barrier  or  rail- 
ing to  prevent  plaintiff  from  falling. 
•  *  *  It  plainly  appears  that  the 
active  negligence  charged  is  against 
the  railroad  company,  while  passive 
i^egligence  only  is  laid  at  the  feet  of 
the  municipality.  All  that  is  urged 
against  the  city  is  its  failure  prop- 
erly to  care  for  the  safety  of  the 
traveling  publie,  by  not  providing 
barriers  along  the  street  where  the* 
accident  occurred.  While  the  city 
failed  to  perform  its  full  duty  in  not 
requiring  the  company  to  construct 
and  maintain  aprons  sufficient  to  pro- 
tect the  public  from  harm,  and  in  not 
seeing  that  proper  barriers  were 
placed  along  the  track  where  injury 
was  possible,  and,  for  that  account, 
was  liable  to  Annie  Anderson  [the 
injured  person],  yet  that  situation 
does  not  render  the  parties  equally 
delinquent.  The  efficient  and  pri- 
mary cause  of  the  accident  was  the 
negligence  of  the  company,  while  the 
subsequent  negligence  of  the  city  in 
not  enforcing  obedience  to  the  terms 
of  the  ordinance  was  constructive 
rather  than  actual.  If,  however,  the 
city  and  the  railroad  company  had, 
as  a  joint  undertaking,  constructed 
the  railroad  track  above  the  street 
grade  and  left  the  thoroughfare  in 
the    dangerous    condition    which    pro- 


duced the  injury  to  Annie  Anderson, 
there  could  be  no  recovery  over 
against  the  company,  because  there 
would  be  concurring  and  mutual  neg- 
ligence on  the  part  of  the*  city  and 
the  railroad  company.  According  to 
the  ordinance  granting  to  the  com- 
pany the  use  of  the  street  in  ques- 
tion, it  was  the  duty  of  the  company 
to  lay  its  track  rails  even  with  the 
grade  of  the  elevated  street  and  to 
keep  the  street  crossing  in  good  con- 
dition and  repair.  A  nonobservance 
of  these  provisions  was  the  proximate 
cause  of  the  accident,  and  by  rule  of 
law  defendant  is  liable  over.**  City 
of  Astoria  v.  Astoria  &  C.  B.  B.  Oo.,  67 
Ore.  538,  49  L.  B.  A.  (N.  S.)  404,  136 
Pac.  646  (1913). 

A  railroad  company  in  relocating 
its  right  of  way  and  track  at  a  par- 
ticular point,  dumped  quantities  of 
earth  and  stone  on  the  approach  to  a 
bridge,  thus  raising  the  surface  to 
the  top  level  of  wing  walls  that  had 
previously  stood  as  barriera  safe- 
guarding the  traveling  public.  This 
dangerous  condition  the  CQunty  com- 
missioners who  were  in  charge  of  the 
highways  of  the  county  did  not  rem*, 
edy.  A  traveler  using  due  care  drove 
off  the  approach,  because  of  the  ab- 
sence of  a  barrier,  and  was  thereby 
killed.  His  widow  recovered  a  judg- 
ment against  the  county  commis- 
sioners. The  judgment  having  been 
paid  by  the  county,  an  action  was 
brought  in  the  name  of  the  com' 
missioners  against  the  railroad  com- 
pany   to    recover    over.      It    was    ad- 
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pletely  compensated  him  for  all  such  injuries;  that  by  reason  thereof  the  plain- 
tiff does  not  acquire  or  obtain  any  claim,  demand  or  cause  of  action  against 
any  person  whomsoever,  by  virtue  of  said  pretended  assignment. 

Wherefore,  defendant  demands  judgment  as  follows: 

Ist.  For  the  abatement  of  this  action,  as  prayed  for  in  the  first  subdi- 
vision of  this  answer. 

2d.     That  the  complaint  of  the  plaintiff  be  dismissed  on  the  merits. 

3d.  That  if  it  be  not  entitled  to  judgment  as  aforesaid,  then  that  the  plain- 
tiff be  restrained  and  enjoined  from  proceeding  with  or  maintaining  this  action, 
or  having  or  recovering  any  judgment  at  law  herein;  and  that  the  defendant 


mitted  that  the  railroad  company  had 
not  been  given  notice  of  the  prior 
suit,  and  had  not  participated  in  any 
way  therein.  In  disposing  of  a  judg- 
ment had  by  the  plaintiff  commis- 
sioners at  the  trial  the  court  rejected 
a  contention  that  the  plaintiffs  were 
precluded  from  recovery  on  the  theory 
that  they  and  the  defendant  company 
stood  in  pari  delicto^  saying  that  tho 
case  was  subject  to  the  principle  that 
when  the  parties  are  not  in  equal 
fault  ''the  principal  delinquent  may 
be  held  responsible  to  his  codelin- 
quent  for  damages  incurred  by  their 
joint  offense.'*  The  court  found  er- 
ror, however,  in  the  granting  of  a 
prayer  of  the  plaintiff  that  the  jury 
be  instructed  that  the  prior  judgment, 
recovered  against  the  commissioners, 
was,  notwithstanding  the  lack  of 
notice  to  the  defendant,  conclusive 
upon  it  as  to  the  facts  showing 
fault  on  its  part  causing  the  death; 
the  judgment  being,  in  the  court's 
opinion,  although  admissible  as  part 
of  the  plaintiff's  case,  "clearly  not 
conclusive  upon  the  defendant."  In 
part  on  account  of  the  error  on  this 
branch  of  the  case,  the  judgment  was 
reversed  and  a  new  trial  was  granted. 
On  appeal  from  a  judgment  had  by 
the  plaintiff  commissioners  at  the 
second  trial,  the  court  reached  the 
conclusion  that  the  evidence  did  not 
warrant  a  ruling  as  a  matter  of  law 
that  the  parties,  as  between  them- 
selves were  equally  culpable  with  re- 
spect to  the  creation  and  maintenance 
of  the  dangerous  condition  at  the 
bridge,  since  upon  the  case  made  by 
the  plaintiff  the  road  was  safe  when 


the  defendant  began  its  alterations, 
and  the  defendant  was  the  sole  cre- 
ator of  the  dangerous  condition,  not- 
withstanding that  the  plaintiff  was 
"greatly  negligent  in  not  repairing 
the  road."  The  judgment  in  the 
plaintiff's  favor  was  therefore  af- 
firmed. In  the  course  of  the  opin- 
ion rendered  it  was  said:  **The  prop- 
osition asserted  by  the  appellant  is 
that  •  *  *  actual  knowledge  and 
failure  to  discharge  its  duty  of  re- 
pairing the  highway  constitute  the 
plaintiff  a  joint  tort-feasor  with  the 
defendant  with  respect  to  the  death 
*  *  *,  and,  therefore,  there  can  be 
no  recovery  in  this  case.  This  is 
really  the  only  substantial  question 
to  be  decided  ♦  ♦  ♦.  We  cannot 
give  our  assent  to  the  contention  of 
the  appellant.  In  our  opinion,  the 
facts  do  not  bring  the  case  within 
the  rule  which  denies  indemnity  or 
contribution  among  tort-feasors.  Ac- 
tual knowledge  and  failure  of  duty 
are  not  sufftcient  to  invoke  the  ap- 
plication of  the  rule.  There  must  be 
joint  participation  in  the  tort,  and 
the  parties  must  be  in  equal  degree 
guilty  in  a  case  of  this  nature.  ♦  ♦  ♦ 
We  have  found  no  ease,  nor  have 
we  been  referred  to  any,  in  which  the 
right  of  recovery  has  been  denied 
under  the  exceptional  rule  invoked 
by  the  appellant,  unless  it  appeared 
that  as  between  the  corporation  and 
the  author  of  the  wrong  the  parties 
were  in  pari  delicto.*'  Baltimore  & 
O.  R.  Co.  V.  Howard  County  Com'rs, 
111  Md.  176,  40  L.  R.  A.  (N.  S.) 
1172,  73  Atl.  666  (1909).  For  opin- 
ion    on   appeal   from    second   trial    of 
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have  fluch  other  or  different  remedy  or  relief,  as  it  may  be  entitled  to  in  the 
premises. 

4th.  That  the  defendant  have  and  recover  of  the  plaintiff  its  taxable 
costs  and  disbursements  herein. 

The  answer  of  defendant  railway  company  in  the  case  of  plaintiff  as  as- 
signee of  Ben  Schneider  is  similar  to  the  foregoing  answer. 

Answer  of  W.  T.  L.  H.  &  P.  Co.,  Defendant. 
The  defendant,  Wisconsin  Traction,  Light,  Heat  &  Power  Company,  by  Van 
Dyke,  Shaw,  Muskat  &  Van  Dyke,  its  attorneys,  answers  the  complaint  of  the 
plaintiff  herein  as  follows: 


this  action,  see  113  Md.  404,  77  AtL 
930   (1910). 

The  defendant  railroad  company  in 
constructing  a  grade  for  its  track  had 
built  a  culvert  over  a  street  and 
graded  for  some  distance  on  each  side 
of  the  culvert  the  adjacent  portions 
of  the  street.  Across  this  culvert  and 
grade  it  had  built  a  board  walk  for 
pedestrians.  After  the  walk  had  been 
used  for  several  years  a  woman  in 
passing  over  it  caught  her  foot  in  a 
hole  that  had  appeared  in  the  walk, 
and  was  thrown  and  injured.  She 
sued  the  city,  and  the  city  notified 
the  railroad  company,  which,  however, 
failed  to  appear  and  defend.  Recov- 
ery was  had  against  the  city.  After 
paying  the  judgment,  the  city  brought 
the  present  action  to  recover  over. 
Recovery  was  denied  by  the  trial 
court,  but  on  appeal  the  judgment 
was  reversed,  with  directions  that 
judgment  be  rendered  for  the  plaintiif, 
the  court  saying:  "The  injured  party 
might  have  brought  her  suit  against 
the  railroad  company,  whose  neglect 
to  repair  the  street  caused  the  in- 
jury, or  against  the  city.  Both  were 
liable.  As  between  the  city  and  the 
public,  the  city  occupies  the  position 
of  a  guarantor  for  the  company,  that 
it  will  not  be  negligent,  and  the  city 
is  primarily  liable  to  a  traveler  upon 
its  streets  who  becomes  injured  on 
aceotmt  of  a  defect  therein,  but,  as 
between  the  city  and  the  one  whose 
neglect  to  repair  the  street  caused 
the  injury,  the  latter  is  primarily 
liable  to  indemnify  the  city  for  the 
damages  it  has  been  compelled  to  pay, 
19  N.  C.  C.  A.— 12 


together  with  the  costs  and  expenses 
fairly  incurred."  City  of  Blooming- 
ton  V.  Chicago,  I.  &  L.  R.  Co.,  52 
Ind.  App.  610,  98   N.  E.   188    (1912). 

2.     Kegligent  construction  of  tunneL 

A  city  rented  to  a  railway  com- 
pany the  privilege  of  constructing  and 
maintaining  a  tunnel  under  the  city. 
In  filling  in  space  over  and  about  the 
concrete  work  of  the  tunnel  the  rail- 
way company  used  in  part  old  tim- 
bers and  cordwood,  which  later  de- 
cayed, causing  settlement.  Several 
years  after  the  completion  of  the  tun- 
nel the  city  laid  a  cement  sidewalk 
which  extended  over  the  tunnel.  At 
a  point  over  the  tunnel  the  sidewalk 
broke  in  a  manner  that  left  a  per- 
pendicular break  or  rise  of  2  inches. 
A  pedestrian  in  walking  over  the  side- 
walk tripped  and  fell  as  a  result  of 
the  defect  mentioned,  and  was  in- 
jured. He  sued  the  city  and  recov- 
ered. Subsequently  the  city  brought 
the  present  action  against  the  railway 
company  to  recover  over  the  amount 
paid  in  satisfaction  of  the  judgment 
obtained  by  the  injured  person.  It 
was  alleged  for  the  plaintiff  city  that 
the  defect  which  caused  the  injury 
was  the  result  of  negligent  construc- 
tion and  maintenance  of  the  defend- 
ants' tunnel.  The  plaintiff  introduced 
the  judgment  roll  in  the  prior  suit, 
and  supplemented  this  with  evidence 
designed  to  show  that  the  defendant 
railway  company  was  responsible  for 
the  defect  in  the  sidewalk,  which,  it 
was  contended,  had  been  caused  by 
the  settling  of  the  ground  under  the 
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1.  This  defendant  admits  the  residence  and  occupation  of  Ben  Schneider, 
as  alleged  in  the  complaint. 

2.  This  defendant  admits  that  the  tracks  of  this  defendant  and  the  tracks 
of  the  defendant  Chicago  &  Northwestern  Railway  Company  cross  at  the  grade 
at  the  point  designated  in  the  complaint,  and  that  the  defendant  Chicago  & 
Northwestern  Bailway  Company  at  all  times  maintained  gates  on  both  sides  of 
said  crossing. 

3.  This  defendant  admits  the  existence  of  the  ordinance  set  forth  in  the 
complaint. 

4.  This  defendant  admits  that  at  or  about  the  time  and  at  the  place  men- 
tioned in  the  complaint  a  train  operated  by  the  defendant  Chicago  &  North- 


walk  by  reason  of  the  decay  of  the 
wood  back-fill  above  the  arch  of  the 
tunnel.  The  trial  judge  having  dis- 
missed the  complaint,  the  city  ap- 
pealed. The  supreme  court,  in  con- 
sidering the  appeal,  pointed  out  that 
in  the  prior  suit  against  the  city, 
faulty  construction  of  the  sidewalk 
and  knowledge  of  the  defect  therein 
had  been  one  of  the  issues.  It  was 
then  said:  **The  jury  returned  a 
general  verdict  against  the  city. 
Faulty  construction  of  the  sidewalk 
would  constitute  an  independent  act 
of  negligence  as  far  as  respondents 
[defendants]  are  concerned.  Know- 
ingly maintaining  a  defect  in  a  public 
street  is  an  independent  act  of  negli- 
gence of  the  city.  *  ♦  *  if  the 
city  contributed  to  the  injury  by 
construction  of  a  defective  sidewalk 
or  permitting  the  defect  to  exist  for 
an  unreasonable  length  of  time  with- 
out repairing,  it  cannot  recover  from 
a  joint  tort-feasor.  There  was  some 
evidence  that  to  the  tunnel  is  to  be 
attributed  the  settlement  of  buildings 
along  the  route  of  the  tunnel,  but  we 
cannot  infer  from  this  that  the  par- 
ticular defect  in  the  sidewalk  was. 
caused  that  way."  The  judgment  of 
dismissal  was  afftrmed.  City  of  Seat- 
tle V.  Great  Northern  Ry.  Co.,  103 
Wash.  294,  174  Pac.  4   (1918). 

3.     Defective    planking    of    track    in 
street. 

A  boy  caught  his  foot  in  an  open- 
ing in  the  planking  on  the  track  of 
a  railroad  company  at  a  point  al- 
leged to  have  been  on  a  public  street. 


and  while  he  was  so  caught  and  held 
he  was  struck  and  injured  by  a  car 
of  the  railroad  company.  Through  a 
guardian  ad  litem  the  injured  minor 
brought  suit  in  a  federal  court  against 
the  railroad  company,  charging  negli- 
gence in  permitting  the  existence  of 
the  opening,  as  well  as  in  moving  the 
car.  Issues  were  joined  as  to  negli- 
gence and  contributory  negligence. 
The  trial  resulted  in  a  verdict  and 
judgment  for  the  defendant.  After 
the  return  and  filing  of  the  verdict, 
but  before  judgment,  the  boy,  by  the 
same  guardian,  commenced  in  a  state 
court  an  action  against  the  city,  al- 
leging that  the  accident  happened  on 
a  public  street.  The  city  notified  the 
railroad  company  of  the  pendency  of 
the  action,  whereupon  the  company 
notified  the  city  that  it  had  been 
exonerated  by  a  judgment  entered  in 
the  federal  court  in  a  case  involving 
the  same  subject-matter.  The  city 
did  not  plead  as  an  estoppel  the 
judgment  of  the  federal  ooort.  The 
trial  resulted  in  a  verdict  and  judg- 
ment against  it.  Thereafter  the  city 
commenced  the  present  action  against 
the  railroad  company  to  recover  over 
the  amount  of  the  judgment  and 
costs,  basing  its  right  upon  alleged 
breach  of  conditions  in  franchise  or- 
dinances, wherein  the  defendant  had 
agreed  to  keep  certain  portions  of  the 
street  planked  and  in  repair  and  to 
save  the  city  harmless  from  the  pay- 
ment of  damages  in  any  way  con- 
nected with  the  privileges  granted  by 
the  ordinances  in  question.  The  de- 
fendant denied  that  the  accident  hap- 
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■western  Railway  Company  struck  and  collided  with  an  interurban  car  owned 
and  operated  by  this  defendant. 

5.  This  defendant  admits  that  Ben  Schneider  was  a  passenger  upon  ihe 
said  interurban  car  of  this  defendant,  and  that  he  sustained  injuries  as  a  re- 
sult of  such  collision.    ' 

6.  This  defendant  admits  that  the  cause  of  action,  if  any,  accruing  to  said 
Ben  Schneider  as  a  result  of  said  collision  has  been  assigned  to  the  above  named 
plaintiff. 

7.  This  defendant  alleges  that  said  collision  was  caused  solely  by  the 
negligence  of  the   defendant   Chicago   &  Northwestern   Railway   Company,  and 


pened  in  a  public  street,  denied  the 
charges  of  negligence,  and  affirma- 
tively pleaded  as  an  estoppel  the 
judgment  entered  in  its  favor -in  the 
federal  suit  that  has  been  mentioned. 
The  case  is  presented  here  for  the 
purpose  of  showing  the  holding  upon 
the  last  mentioned  defense.  The 
court,  adhering  to  its  decision  ren- 
dered on  a  previous  appeal  [City  of 
Seattle  v.  Northern  Pac.  R.  Co.,  47 
Wash.  552,  92  Pac.  411  (1907)],  re- 
jected a  contention  of  counsel  for  the 
city  to  the  effect  that  *'the  party 
who  is  primarily  liable  cannot  stay 
out  of  a  case  and  dictate  what  de- 
fenses shall  be  interposed,"  and  held 
that  the  judgment  in  the  federal 
court  was  conclusive  against  the  city 
upon  the  question  of  the  liability  of 
the  defendant  railroad  company,  quot- 
ing from  its  previous  decision  in  part 
as  follows:  ^'The  city  is  here  seek- 
ing to  recover  against  this  railway 
company  because  of  the  negligent 
manner  in  which  it  maintained  the 
planking  along  its  track.  ♦  ♦  *  It 
Tvas  incumbent  upon  the  city  to  show 
*  *  *  such  negligence.  *  *  * 
This  identical  question  having  been 
by  a  court  of  competent  jurisdiction 
determined  in  favor  of  the  company 
in  a  case  wherein  Eskildsen  [the  in- 
jured person]  was  a  party,  it  is  evi- 
dent that,  had  the  city  interposed 
that  judgment  in  the  action  against 
it  by  Eskildsen,  it  would  have  been 
a  complete  defense,  in  so  far  as  any 
negligence  of  this  railway  company 
was  concerned.  Had.  it  been  inter- 
posed, Eskildsen  could  not  have  re- 
covered any  judgment  against  the  city 


by  reason  of  any  negligence  of  such 
railway  company.  The  company  hav- 
ing notified  the  city,  after  the  com- 
mencement of  such  action  and  before 
it  came  to  trial,  of  the  litigation  and 
judgment  in  the  federal  court,  and 
offered  to  produce  evidence  to  estab- 
lish said  facts^  and  requested  the  city 
to  plead  such  judgment,  we  think  that 
by  refusing  to  so  do,  the  city  cannot 
now  be  permitted  to  recover."  City 
of  Seattle  v.  Northern  Pac.  R.  Co.,  63 
Wash.  129,  114  Pac.  1038   (1911). 

O.     Street  railway  company. 

One  driving  a  wagon  on  a  street  of 
a  city  was  killed  in  collision  with  a 
street  car.  His  administrator  sued 
both  the  city  and  the  street  car  com- 
pany to  recover  damages  for  the 
death.  The  court  dismissed  the  ac- 
tion as  against  the  street  car  com- 
pany, and  plaintiff  recovered  a  judg- 
ment for  $4,000  against  the  city. 
Plaintiff  appealed  from  the  judgment 
dismissing  the  action  as  against  the 
street  car  company,  and  the  judgment 
was  affirmed*  The  city  appealed 
from  a  judgment  in  favor  of  plaintiff 
against  it,  and  this  judgment  was  af- 
firmed. The  city  paid  the  judgment 
in  full,  together  with  costs,  attor- 
neys' fees  and  damages,  and  insti- 
tuted suit  against  the  railway  company 
praying  for  a  judgment  in  contribution 
for  one-half  of  the  amount  so  paid 
by  it.  The  city  in  its  suit  for  con- 
tribution alleged  that  the  accident 
occurred  as  the  result  of  the  joint 
concurring  negligence  of  plaintiff  and 
defendant  herein;  that  the  negligence 
of    plaintiff    consisted    in    permitting 
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that  said  collision  was  not  in  any  manner  caused  or  contributed  to  hy  negligence 
on  the  part  of  this  defendant. 

8.  This  defendant  denies  that  by  reason  of  any  negligence  on  the  part 
of  this  defendant  the  plaintiff  has  sustained  damages  in  the  sum  of  fifteen  thou- 
sand ($15,000)  dollars,  or  any  other  sum. 

9.  This  defendant  denies  that  it  was  guilty  of  any  negligence  in  the  re 
spects  mentioned  in  the  complaint  or  otherwise. 

10.  This  defendant  denies  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  each  and  every  allegation  of  the  complaint  not  hereinbefore  spe- 
cifically admitted,  denied,  or  otherwise  answered. 


its  street  at  the  point  of  the  acci- 
dent to  be  in  a  dangerous  and  defec- 
tive condition;  that  the  negligence  of 
defendant  consisted  in  operating  its 
car  in  a  negligent  manner  and  at  a 
negligent  speed,  and  in  failing  to  give 
warning  of  its  approach.  The  city 
contended  that  the  general  rule  deny- 
ing contribution  between  wrongdoers 
had  no  application  to  this  case,  since 
neither  of  the  parties  stood  in  the  po- 
sition of  an  intentional  wrongdoer, 
and  neither  negligent  act  was  tainted 
with  any  moral  wrong.  In  affirming 
the  judgment  in  favor  of  defendant, 
the  court  held  that  the  case  did  not 
present  an  exception  to  the  rule,  say- 
ing: "The  negligent  act  of  each  was 
the  violation  of  a  duty  it  owed  to  the 
public;  operating  concurrently,  the 
two  negligent  acts  brought  about  the 
result;  they  were  each  equally  remiss 
in  the  performance  of  their  duties  to 
the  public.  That  being  true,  when 
either  appeals  to  the  public,  through 
its  courts,  for  redress  against  the 
other,  it  will  be  denied,  and  they  will 
be  left  where  they  are  found."  City 
of  Louisville  v.  Louisville  R.  Co.,  166 
Ky.  141,  49  L.  R.  A.  (N.  8.)  350,  160 
8.  W.  771   (1913). 

IV.  Municipal  corporation  and  owner 
of  vehicle. 

A  city  street  was  built  upon  a  fill 
25  feet  high  and  19  feet  wide  at  the 
top.  On  each  side  of  the  fill,  the  city 
set  a  line  of  posts  8  feet  apart,  and 
nailed  planks  on  the  top  of  the  posts 
to  serve  as  a  guardrail.  While  plain- 
tiff was   driving  along  such   fill   with 


her  husband,  and  was  about  the  mid- 
dle of  the  fill,  a  large  motor  truck  be- 
longing to  M  approached.  The  horse 
attached  to  the  vehicle  in  which 
plaintiff  was  riding  took  fright  at 
the  truck,  and  backed  the  vehicle 
against  the  guardrail  with  such  force 
as  to  break  it,  causing  the  buggy 
and  horse  and  occupants  of  the  buggy 
to  fall  down  the  fill.  Plaintiff  was 
severely  injured,  and  sued  the  city 
and  the  owner  of  the  motor  truck  to 
recover  damages  therefor.  The  owner 
of  the  motor  truck  filed  a  cross-peti- 
tion against  the  city,  charging  that 
the  negligence  of  the  city  in  failing 
to  maintain  a  sufficient  guardrail  was 
the  proximate  cause  of  the  accident, 
and  claimed  judgment  over  against 
the  city  for  any  amount  that  it  might 
be  held  liable  for  in  the  personal  in- 
jury action.  The  court  sustained  a 
demurrer  to  the  cross-petition.  The 
evidence  showed  that  the  horse'  took 
fright  some  time  before  the  motor 
truck  reached  the  horse  and  buggy, 
but  that  the  driver  of  the  truck  con- 
tinued to  approach  until  the  horse 
backed  the  buggy  down  over  the  fill. 
It  was  also  made  to  appear  that  the 
guardrail  put  up  by  the  city  was  in- 
sufficient. There  was  a  verdict 
against  the  owner  of  the  truck  for 
$2,000,  but  the  jury  found  in  favor 
of  the  city.  From  judgment  on  the 
verdict  the  truck  owner  appealed. 
The  court,  in  affirming  the  judgment, 
held  that  while  one  not  primarily  li- 
able, who  had  been  made  answerable 
for  the  wrongful  act  of  another, 
might  recover  the  amount  he  had  been 
compelled    to    pay,    neither    of    them 
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GT088-Ck>mplaint. 

Further  answering  the  complaint  of  the  plaintiff  herein,  and,  by  way  of 
croBS-eomplaint  against  the  plaintiff  and  the  defendant  Chicago  &  Northwestern 
Railway  Company  this  defendant  alleges: 

1.  That  the  defendant  Chicago  &  Northwestern  Railway  Company  is  a 
Wisconsin  corporation  engaged  in  the  operation  of  a  system  of  commercial 
steam  railway  in  the  state  of  Wisconsin  and  elsewhere;  that  the  defendant 
Wisconsin  Traction,  Light,  Heat  &  Power  Company  is,  and  was  at  all  times 
mentioned  herein  a  Wisconsin  corporation  engaged  in  the  operation  of  a  system 
of  electric  street  and  interurban  railway  in  and  through  the  city  of  Neenah, 


could  file  a  cross-petition  in  the  ac- 
tion by  the  injured  party  against  the 
alleged  joint  tort-feasors,  for  the  plain- 
tiff was  entitled  to  try  out  his  action 
without  being  incumbered  with  the 
controversy  between  the  two  defend- 
ants. The  court  said:  **If  one  of 
them  who  is  not  primarily  liable  has 
anything  to  pay  under  the  judgment, 
he  may,  after  paying  it,  bring  his 
action  against  the  other  to  recover 
what  he  has  paid;  but  he  cannot  sue 
until  he  has  paid  the  judgment.  Until 
he  has  suffered  a  loss,  he  has  no 
cause  of  action  which  a  common-law 
court  can  enforce.  The  circuit  court 
therefore  properly  sustained  the  de- 
murrer to  the  cross-petition.'*  M. 
Livingston  &  Co.  v.  Philley,  155  Ky. 
224,  159  S.  W.  665  (1913). 

v.     MnniciiMkl    corporation    and    one 
moving  building  over  brldgo. 

The  defendant,  in  moving  certain 
buildings  across  a  bridge  in  the 
plaintiff  township,  took  away  safe 
railings  from  the  bridge  and  after- 
wards substituted  unsafe  railings, 
causing  a  third  person  going  upon  the 
bridge  to  fall  into  a  mill  race  below 
and  to  be  injured.  The  township, 
having  paid  a  judgment  recovered 
against  it  by  the  injured  person, 
brought  suit  for  indemnity.  It  was 
alleged  in  part  that  the  defendant 
"wrongfully  *  ♦  *  removed  and 
took  away  the  substantial  railings 
*  *  *,  that  the  bridge  thereafter 
was  without  railings  for  a  period  of 
some  14  days,  when  defendant  placed 
upon    the    bridge    railings    unsubstan- 


tial and  insufficient  *  *  *^  which 
remained  for  a  period  of  some  three 
months,  and  until  a  day  certain," 
when  the  injury  was  sustained.  Re- 
versing a  judgment  had  by  the  de- 
fendant after  the  sustaining  of  a  de- 
murrer to  the  declaration,  the  supreme 
court  held  that  while  in  general  "as 
between  actual  tort-feasors  the  law 
will  not  enforce  contribution  or  in- 
demnity," there  are  exceptional  cases 
in  which,  while  several  persons  may 
be  liable  as  wrongdoers  to  one  in- 
jured, the  relation  between  those  thus 
liable  may  be  such  as  to  raise  a 
right  on  the  part  of  one  to  compel 
the  other  to  contribute  or  indemnify. 
This  exceptional  situation  had  often 
been  held  to  exist,  the  court  said,  in 
cases  of  municipal  corporations  called 
upon,  on  account  of  some  violation 
of  a  statutory  duty  to  keep  highways 
fit  for  travel,  to  pay  persons  injured 
on  highways  by  defects  caused  by 
third  persons.  "In  such  cases,  usu- 
ally, ' '  the  court  said,  *  *  the  liability  of 
the  municipality  to  the  injured  per- 
son is  predicated  of  omission  to  rem- 
edy a  defective  condition,  and  [that] 
of  the  actual  wrongdoer  to  the  mu- 
nicipality [is  predicated]  of  his  ac- 
tual wrongdoing."  The  court  held 
that  the  present  case  fell  within  the 
class  of  cases  affected  by  the  excep- 
tional rule  indicated,  and  remarked: 
"It  is  evident  *  •  ♦  that  the 
learned  trial  judge,  called  upon  to 
apply  a  rule,  considered  only  the  re- 
lations of  the  several  parties  involved 
as  defendants  in  the  two  actions  to 
the  injured  man,  and  did  not  consider 
their  relations  to  each  other."     Hart 
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Winnebago  County,  Wisconsin,  and  elsewhere;  that  the  tracks  of  this  defendant 
cross  at  grade  the  tracks  of  the  defendant  Chicago  &  Northwestern  Bailway 
Company  in  the  city  of  Neenah  and  at  the  point  where  the  tracks  of  said 
Chicago  &  Northwestern  Bailway  Company  intersect  Commercial  street,  in 
said  city. 

2.  That  the  injuries  and  damages  set  forth  in  the  complaint  in  the  above 
entitled  action  are  the  result  of  a  collision,  at  said  grade  crossing,  between  a 
train  operated  by  the  Chicago  &  Northwestern  Railway  Company  and  an  inter- 
urban  car  operated  by  this  defendant,  upon  which  said  interurban  car  Ben 
Schneider,  the  assignor  of  the  plaintiff,  was  a  passenger. 


Tp.  V.  Noret,  191  Mich.  427,  L.  B.  A. 
1916  F  83,  158  N.  W.  17  (1916).  Sub- 
sequently to  the  decision  just  stated 
a  trial  was  had.  At  the  close  of  the 
testimony  the  township  requested  a 
directed  verdict,  but  the  court  sub- 
mitted the  case  to  the  jury,  and  judg- 
ment was  entered  upon  a  verdict  for 
the  defendant.  In  considering  an  ap- 
peal, the  court  first  noticed  that  the 
judgment  in  the  prior  suit  against  the 
township  was  conclusive  in  the  pres- 
ent case  as  to  the  following  matters, 
viz.,  the  existence  of  the  defect  caus- 
ing the  injury,  the  fact  of  injury,  the 
freedom  of  the  injured  person  from 
contributory  negligence  and  the 
amount  of  damages.  The  only  ques- 
tion open,  therefore,  the  court 
pointed  out,  was  that  of  the  town- 
ship's right  to  enforce  indemnity. 
Beversing  the  judgment  and  ordering 
that  judgment  be  entered  for  the 
plaintiff,  the  court  concluded:  "The 
defendant  himself  testified  that  he 
took  away  the  railings,  and  that  his 
workmen  erected  the  ones  in  question. 
*  *  *  The  court  should  have 
granted  the  plaintiff's  request."  Hart 
Tp.  V.  Noret,  203  Mich.  376,  168  N. 
W.  1023   (1918). 

VI.     Municipal    corporation    and    one 
tampering  with  llgbt  vires. 

In  City  of  Tacoma  v.  Bonnell,  66 
Wash.  505,  118  Pac.  642  (1911),  the 
action  was  by  a  city  to  recover  over 
against  the  defendant  the  amount  of 
a  judgment  which  the  city  had  been 
compelled  to  pay  to  the  widow  and 
minor  children  of  one  who  had  been 


killed  through  contact  with  an  over- 
charged electric  wire.  In  the  suit 
against  the  city  it  had  been  estab- 
lished that  a  cause  of  the  death  was 
the  negligent  failure  of  the  city  to 
remedy  a  dangerous  condition  of  its 
electric  wires.  No  negligence  against 
the  present  defendant  had  been 
charged  in  that  action.  In  the  pres- 
ent suit  it  was  alleged  by  the  city 
that  a  cause  of  the  death  was  the 
i^ogligent  conduct  of  the  defendant 
in  permitting  some  plank  to  fall  on 
the  wires,  with  the  result  that  cer- 
tain wires  were  brought  into  con- 
tact so  as  to  pass  an  excessive  volt- 
age into  the  secondary  wire,  which 
the  deceased  had  touched  with  fatal 
result.  In  the  trial  court,  recovery 
was  not  allowed.  On  appeal,  while  it 
was  conceded  that  if  the  city  and 
the  defendant  stood  in  p<iri  delicto 
there  could  be  no  recovery  over,  coun- 
sel for  the  city  contended  that  what- 
ever negligence  the  city  had  been 
guilty  of  was  "mere  passive  negli- 
gence" and  that  it  was  the  active 
negligence  of  the  defendant  that  had 
caused  the  death,  so  that  the  city,  as 
the.  party  secondarily  responsible, 
might  recover  from  the  defendant  as 
the  one  primarily  responsible.  This 
contention  was  rejected  by  the  court, 
and  a  judgment  dismissing  the  action 
was  affirmed,  the  court  holding  that 
but  for  the  continuing  condition  of 
the  wires,  negligently  permitted  by 
the  city,  the  accident  would  not  have 
occurred,  and  that  therefore  the  par- 
ties were  in  pa/ri  delicto  so  that  the 
case  was  governed  by  the  general 
rule. 
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3.  That  said  collision  and  the  injuries  of  said  Ben  Schneider  were  proxi- 
mately caused  by  the  active  negligence  of  the  defendant  Chicago  &  North- 
western Railway  Company;  that  said  defendant  Chicago  &  Northwestern  Rail- 
way Company  was  guilty  of  the  primary  and  active  fault;  that  if  any  inad- 
vertence on  the  part  of  this  defendant  contributed  to  said  collision  and  injury 
such  inadvertence  was  secondary  and  passive,  and  consisted,  at  the  most, 
in  the  excusable  failure  of  this  defendant  to  discover  and  avoid  the  consequences 
of  the  active  and  primary  fault  of  the  defendant  Chicago  &  Northwestern  Rail- 
way Company. 

4.  That  by  reason  of  such  af&rmative  primary  fault  on  the  part  of  the 


Vn.    Ifnnicipal  corporation  and  own- 
er of  falling  billboard. 

In  City  of  Omaha  v.  Armour  &  Co., 
116  C.  C.  A.  447,  196  Fed.  886 
(1912),  the  action  was  by  the  city, 
to  recover  over  against  the  defendant 
the  amount  of  a  judgment  rendered 
against  the  city  and  paid  by  it,  in  a 
previous  case  arising  out  of  injury 
to  a  street  pedestrian  by  a  defective 
billboard  blown  down  by  a  high  wind. 
The  present  defendant  had  been  noti- 
fied of  the  prior  suit  but  had  not 
intervened  as  a  defendant.  The  bill- 
board was  one  built  on  private  prop- 
erty near  the  street  line,  by  a  part- 
nership the  members  of  which  had 
later  formed  the  defendant  corpora- 
tion. The  pleadings  on  behalf  of  the 
plaintiff  city  contained  allegations 
that  the  injured  person  in  his  action 
against  the  city,  for  failure  to  per- 
form its  duty  with  respect  to  the 
safety  of  highways  for  travel,  had 
charged  that  the  billboard  was  dan- 
gerous, first,  because  of  original  im- 
proper construction,  and,  second,  be- 
cause of  delay  and  failure  to  repair. 
The  pleadings  further  disclosed  that 
the  defendant  had  sold  the  billboard 
to  another  some  7  months  before  the 
occurrence  of  the  accident.  It  also 
appeared  that  the  verdict  of  the  jury 
against  the  city  in  the  prior  action 
was  a  general  verdict,  and  it  was  not 
averred  an3rwhere  in  the  pleadings 
whether  the  recovery  allowed  against 
the  city  was  on  both  the  grounds  re- 
lied upon  or  only  one.  The  court 
affirmed  a  judgment  given  for  the 
defendant    on    the    pleadings,   holding 


that  recovery  could  be  allowed,  there- 
under, only  if  the  defendant  were 
liable  on  both  grounds,  which  clearly 
it  was  not,  since  it  appeared  from  the 
allegations  on  behalf  of  the  city  that 
the  present  defendant  had  before  the 
injury  occurred  transferred  the  owner- 
ship and  possession  of  the  property 
with  the  billboard  to  another. 

VnL     Municipal  corporation  and  one 
exploding  fireworks. 

A.    Under  license. 

A  city  council  suspended  during  a 
political  campaign  a  certain  ordinance 
forbidding  the  discharge  of  fireworks 
in  the  city.  During  the  campaign  a 
man  was  killed  by  an  explosion  of 
fireworks  which  occurred  in  connec- 
tion with  a  display  caused  to  be  made 
by  a  political  organization  of  which 
the  defendant  was  president.  The  ad- 
ministratrix of  the  deceased  sued  the 
city  and  recovered.  It  was  admitted 
that  when  her  action  against  the  city 
was  commenced  the  present  defendant 
was  notified  but  refused  to  defend. 
The  present  suit  was  by  the  city  to 
enforce  indemnity.  In  considering 
an  appeal  by  the  plaintiff  from  a 
judgment  of  dismissal,  the  court,  after 
pointing  out  that  the  judgment  in  the 
prior  case  against  the  city  was  con- 
elusive  against  the  defendant  as  to 
the  existence  of  an  obstruction  in  the 
street,  incident  to  the  display  of  fire- 
works, the  character  of  the  display 
as  a  public  nuisance,  the  freedom  of 
the  deceased  from  contributory  negli- 
gence and  the  amount  of  damages, 
spoke  in  part  as  follows:    "The  ques- 
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defendant  Chicago  &  Nortliwestem  Bailway  Company  the  judgment  herein,  if 
one  be  recovered  by  the  plaintiff,  should  provide  that  execution  thereon  shall 
first  issue  against  the  defendant  Chicago  &  Northwestern  Bailway  Company,  and 
that  execution  shall  not  be  issued  against  this  defendant,  except  upon  applica- 
tion to  the  court  and  upon  a  showing  to  the  effect  that  the  plaintiff  is  unable 
to  collect  said  judgment  of  the  defendant  Chicago  &  Northwestern  Bailway  Com- 
pany. 

5.  This  defendant  further  alleges  that  if  it  shall  be  determined,  as  claimed 
by  the  defendant  Chicago  &  Northwestern  Railway  Company,  that  the  cause 
of  action  set  forth  in  the  complaint  was  not  assigned,  in  good  faith,  to  the 


tion  here  is  between  the  city  and  a 
person  who  in  availing  of  the  permit 
did  so  under  such  wrongful  and  un- 
lawful conditions  as  to  create  a  nui- 
sance. Whether  or  not  the  plaintiff 
can  recover  over  from  the  defendant 
depends  upon  whether  plaintiff  and 
defendant  as  between  themselves 
were  in  pari  deUoto.  There  are  un- 
doubtedly cases  in  which  a  munici- 
pality has  been  held  not  to  be  en- 
titled to  recover  over  from  a  licensee 
for  damages  suffered  because  of  an 
obstruction  erected  in  the  highway. 
*  •  *  But  the  primary  and  effi- 
cient cause  of  Shea's  [the  deceased's] 
death  was  the  explosion  of  fireworks 
undertaken  to  be  exhibited  under  im- 
proper surroundings;  and  for  the 
selection  of  the  place  for  the  ex- 
hibition and  the  choice  of  surround- 
ings the  defendant  alone  was  respon- 
sible. The  rule  applicable  to  actions 
of  this  character  does  not  seem  to  be 
difficult  or  obscure.  If  the  munici- 
pality permits  a  thing  to  be  done 
upon  the  highway  which  is  in  its  very 
nature  unlawful  and  will  necessarily 
result  in  a  dangerous  nuisance,  and 
is  called  upon  to  pay  damages,  it 
cannot  recover  over  against  its  li- 
censee, because  both  are  in  pari  de- 
licto.  But  if  the  permit  is  to  do  a 
thing  which  may  or  may  not  result 
in  a  dangerous  nuisance,  according  to 
the  manner  in  which  and  the  cir- 
cumstances under  which  the  licensee 
acts,  and  he  does  act  in  such  a  way 
as  to  create  a  dangerous  obstruction 
or  nuisance,  the  municipality  may  re- 
cover over  from  its  licensee  any  dam- 
ages   which    it    has    been    obliged    to  - 


pay,  because  in  such  a  case  the  par- 
ties are  not  in  paH  delicto.*'  The 
judgment  was  therefore  reversed,  and 
a  new  trial  was  granted.  City  of 
New  York  v.  Hearst,  142  N.  Y.  App. 
Div.  343,  126  N.  Y.  Supp.  917   (1911). 

B.    Without  llcensa. 

One  L  purchased  fireworks  for  a 
political  celebration,  and  one  of  his 
clerks  exploded  them  on  a  crowded 
street  in  the  city  of  New  York.  As 
a  result  of  the  display,  a  horse  at- 
tached to  a  cab  took  fright  and  ran 
away,  knocking  down  and  seriously 
injuring  a  little  girl.  She  and  her 
father  sued  the  city  for  damages  and 
recovered  judgment,  which  the  city 
paid.  Later  the  city  brought  an  ac- 
tion against  L  to  recover  over.  In 
considering  an  appeal  by  the  plaintiff 
from  a  judgment  of  dismissal,  the 
court  said:  **The  principle  upon 
which  Lloyd  [the  defendant]  is  liable 
to  the  city,  if  he  is  liable  at  all,  is 
the  well-established  one  that  a  mu- 
nicipality which  has  been  obliged  to 
pay  a  claim  on  account  of  damages 
sustained  by  an  individual  in  conse- 
quence of  a  nuisance  in  the  highway 
may  recover  over  against  the  person 
who  was  primarily  responsible  for  the 
wrong  which  caused  the  injuries.  ♦  ♦  • 
To  set  off  fireworks  in  a  crowded 
city  street  is  a  public  nuisance  ♦  ♦  •, 
and,  if  damages  result  therefrom, 
the  creator  of  the  nuisance  is 
liable  for  the  damages  irrespective  of 
any  question  of  negligence.  The  city's 
liability  is  for  not  preventing  the  cre- 
ation of  the  nuisance,  and,  when  it 
is  called  upon  to  respond  in  damages, 


Digitized  by 


Google 


1918]        Elus  v.  Chicago  &  Northwestern  Rt.  Co.  bt  al. 


185 


above  named  plaintiff,  and  that  said  cause  of  action  has  been,  in  legal  effect, 
assigned  and  released  to  this  defendant,  then,  and  in  that  event,  it  must  be 
determined  by  said  judgment,  and  this  defendant  alleges  the  fact  to  be,  that 
said  collision  and  the  injuries  of  said  Ben  Schneider  were  proximately  caused 
by  the  negligence  of  the  defendant  Chicago  &  Northwestern  Railway  Company 
in  the  same  or  a  fpreater  degree  than  by  the  negligence  of  this  defendant;  that 
the  defendant  Chicago  &  Northwestern  Railway  Company  and  this  defendant 
were  not,  at  the  time  of  said  collision,  joint  tort-feasors  or  engaged  in  any 
joint  undertaking,  nor  was  there  any  concert  of  action  between  said  defend- 
ants; that  if  any  negligence  on  the  part  of  this  defendant  contributed  to  pro- 


it  has  an  action  over  against  the  ac- 
tive creator  of  the  nuisance.  If, 
therefore,  the  respondent  Lloyd  [the 
defendant]  was  an  active  participant 
in  the  creation  of  the  nuisance  which 
resulted  in  an  injury  *  *  *,  he  is 
liable  to  respond  to  the  city  for  dam- 
ages which  it  has  been  called  upon  to 
pay  for  his  wrongful  act."  It  was 
said  further:  **The  judgments  ob- 
tained against  the  city  are  conclusive 
against  the  respondent  as  to  the  ex- 
istence of  the  nuisance  and  the 
amount  of  the  damages,  but  it  is  still 
open  to  the  defendant  to  contest  his 
responsibility  for  the  creation  of  the 
nuisance."  City  of  New  York  v. 
Lloyd,  148  N.  Y.  App.  Div.  146,  133 
N.  Y.  Supp.  118  (1911). 

IX.     Municipal   corporation   and   one 
repairing  street  under  permit. 

In  the  case  of  City  of  Grand  Forks 
V.  Paulsness,  19  N.  D.  293,  40  L.  R. 
A.  (N.  8.)  1158,  123  N.W.  878  (1909), 
the  plaintiff  city  sought  indemnity 
in  the  amount  of  a  judgment  recov- 
ered against  it  by  a  pedestrian  in- 
jured as  the  result  of  tripping  and 
falling  over  a  loose  plank  forming  an 
obstruction  in  a  street.  The  plank 
and  some  manure  xmder  it  had  been 
placed  by  some  one  on  top  of  a  plank 
covering  which  the  defendant  had 
spiked  down  over  a  pipe  he  had 
placed,  with  the  license  of  the  city, 
on  the  surface  of  a  street,  in  connec- 
tion with  repair  work.  In  a  decision 
reversing  a  judgment  had  by  the 
plaintiff  and  dismissing  the  action, 
the  court  found  the  evidence  to  be 
such   as   to   acquit   the   defendant    of 


negligence,  because  he  was  not  shown 
to  have  had  anything  to  do  with  the 
placing  of  the  manure  and  the  loose 
plank  on  top  of  the  secure  covering 
which  he  had  made  over  the  pipe; 
but  the  court  said  in  effect  that  had 
the  defendant  placed  the  loose  por- 
tion of  the  obstruction  on  the  street 
he  would  have  been  treated  in  law 
as  the  **real  wrongdoer"  and  the  city 
would  have  been  entitled  to  indem- 
nity. It  was  said  also  that  in  such 
an  event  the  defendant,  ''if  given  no- 
tice ♦  ♦  ♦  to  defend  against  the 
[prior]  judgment"  was  ** concluded 
as  to  all  matters  necessary  to  estab- 
lish a  liability  from  the  city  to  All- 
man  [the  person  injured]  and  as  to 
any  matter  which  might  have  been 
urged  as  a  defense  by  the  city 
against  such  liability." 

X     Public  utility  corporations. 

A.    Railroad  companies. 

1.    Injury  to  passengers. 

a.    Collision. 

A  head-on  collision  occurred  be- 
tween a  motor  car  of  the  M  railroad 
company  and  a  passenger  train  of  the 
K  railroad  company,  which  resulted 
in  the  death  of  43  persons  on  the 
motor  car  and  severe  injuries  to  sev- 
eral others.  The  M  company  paid 
the  claims  for  death  and  personal  in- 
juries arising  out  of  the  collision,  and 
sued  the  K  company  to  recover  the 
amount  so  paid.  The  K  company  an- 
swered by  general  denial,  and  averred 
specially  that  under  the  contract  un- 
der which  the  two  railroads  were  op- 
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ducc  said  collision  and  the  injuries  of  said  Ben  Schneider  such  negligence  con- 
sisted of  mere  inadvertence  and  merely  concurred  with  the  original  primary 
and  active  negligence  of  the  defendant  Chicago  &  Northwestern  Bailway  Com- 
pany. 

Wherefore,  this  defendant  demands  judgment  as  follows: 

(a)  That  as  to  it  the  plaintiff's  complaint  be  dismissed  with  costs; 

(b)  That  in  the  event  of  recovery  against  both  defendants  a  provision  be 
inserted  in  the  judgment  directing  that  execution  thereon  be  issued  solely 
against  the  defendant  Chicago  &  Northwestern  Railway  Company,  and  that  no 


erating,  it  was  only  liable  for  a  pro- 
portional share  of  the  loss.  The  M 
company  was  operating  its  motor  cars 
over  the  track  of  the  K  company  be- 
tween certain  points.  The  first  sec- 
tion of  the  agreement  under"  which 
the  M  company  operated  its  cars  over 
the  K  company's  track  provided  that 
the  M  company  should  not  do  any 
local  freight  or  passenger  busi- 
ness on  the  line  of  the  de- 
fendant's road  between  N  and 
J,  and  intermediate  towns,  unless  re- 
quired to  do  so  by  statute  or  order 
of  a  railroad  commission,  and  that  in 
case  it  was  required  to  do  such  local 
business,  it  should  assume,  without 
indemnity,  full  responsibility  for  all 
damage  to  or  loss  of  property  or 
death  of  or  injury  to  persons  carried, 
under  such  statute  or  order,  the  same 
as  though  that  part  of  the  road  was 
owned  and  exclusively  maintained 
and  operated  by  the  M  company.  Sec- 
tion 7  of  the  agreement  provided 
that  each  party  should,  for  its  own 
account,  assume  all  liability  for  any 
injury  to  person  or  damage  to  prop- 
erty that  might  be  caused  by  it  in 
the  operation  of  its  trains  under  the 
contract,  whether  resulting  from  col- 
lision or  otherwise,  over  the  road 
hereinbefore  mentioned,  and  that  the 
other  party  should  not  be  liable  to 
contribute  any  sum  whatsoever  on 
such  account;  that  should  such  con- 
tribution be  required  of  the  party 
not  at  fault,  by  process  of  law,  or 
otherwise,  the  party  at  fault  should 
protect  the  other  party  against  such 
liability  and  indemnify  said  party 
from  the  cost  and  expense  that  it  in- 


curred therein;  and  that  in  the  event 
of  injury  to  person  or  damage  to 
property  as  the  result  of  joint  negli- 
gence of  both  parties,  or  by  the  neg- 
ligence of  a  joint  employee  in  the 
operation  of  their  trains  over  the 
track  covered  by  the  agreement, 
whether  accruing  to  the  parties  hereto 
or  to  third  persons,  the  loss  should  be 
borne  equally  by  the  parties  to  such 
agreement.  Subsequently  a  supple- 
mental agreement  was  entered  into 
by  the  two  railroad  companies  where- 
by the  M  railroad  company  was  al- 
lowed to  carry  passengers  locally  be- 
tween N  and  J,  subject  to  the  pro- 
visions of  section  1  of  the  original 
contract.  On  the  day  of  the  acci- 
dent, a  freight  train  of  the  K  com- 
pany was  derailed  south  of  N,  caus- 
ing a  congestion  of  trains  on  each 
side  of  the  wreck.  The  train  dis- 
patcher of  the  K  company  ordered  a 
passenger  train  made  up  on  the  north 
side  of  the  wreck  to  proceed  as  the 
first  section  of  a  fast  freight  train, 
and  ordered  such  passenger  train  to 
meet  a  southbound  motor  car  of  the 
M  company  carrying  passengers  at  T, 
a  point  north  of  N  and  intermediate 
between  N  and  J.  The  order  for  the 
two  trains  to  meet  at  T  was  sent  by 
the  train  dispatcher  to  the  operator 
at  J,  to  be  by  him  delivered  to  the 
conductor  of  the  motor  car  of  the  M 
company,  going  south.  A  copy  of 
this  order  was  also  sent  from  the  dis- 
patcher to  the  telegraph  operator  at 
N,  to  be  delivered  to  the  conductor 
of  the  K  passenger  train  going  north. 
The  motor  car  of  the  M  company  did 
not   stop   at   T   to   await   the   arrival 
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exeeution  issue  against  this  defendant  except  by  direction  of  the  court  upon 
a  showing  by  the  plaintiff  that  he  is  unable  to  collect  said  judgment  of  the 
defendant  Chicago  &  Northwestern  Railway  Company; 

(c)  That  in  Ihe  event  the  defendant  Chicago  &  Northwestern  Railway  Com- 
pany prevail  on  its  claim  that  the  cause  of  action  set  forth  in  the  complaint  has 
been,  in  legal  effect,  assigned  to  this  defendant,  the  defendant  Chicago  &/ North- 
western Bailway  Company  be  adjudged  to  be  indebted  to  this  defendant  in  an 
amount  equal  to  one-half  of  such  sum  as  may  be  determined  to  have  been 
necessarily  disbursed  for  the  purchase  of  said,  cause  of  action. 


of  the  northbound  passenger  train, 
but,  as  evidence  tended  to  show,  passed 
by  the  station  J  at  a  speed  of  35 
miles  an  hour,  and  the  two  trains  met 
on  a  curve  in  the  track,  the  engine 
of  the  passenger  train  plowing  through 
the  motor  car  with  the  result  stated. 
Plaintiff's  claim  for  indemnity  was 
based  upon  the  negligence  of  the  tele- 
graph operator  at  J,  it  being  alleged 
that  he,  being  the  agent  of  the  K 
company,  failed  to  deliver  the  order 
to  the  conductor  of  the  southbound 
motor  car  of  the  M  company,  direct- 
ing him  to  hold  his  train  at  T  for 
the  arrival  of  the  northboimd  pas- 
senger train  of  the  K  company.  De- 
fendant refused  contribution  on  the 
ground  that  the  collision  did  not  oc- 
cur on  account  of  the  negligence  of 
the  telegraph  operator  at  J,  and  also 
set  up  as  an  additional  ground  that 
in  no  event  would  it  be  liable  for 
more  than  one-half  of  the  amount  of 
loss  on  the  ground  that  the  telegraph 
operator  at  J  was  a  joint  agent  of 
both  companies.  After  the  collision 
occurred,  an  agreement  was  entered 
into  by  the  plaintiff  and  the  defend- 
ant whereby  the  plaintiff  might  set- 
tle the  claims  of  third  parties  without 
prejudice  to  its  right  to  any  contribu- 
tion from  the  defendant  that  it  might 
show.  The  testimony  was  conflicting 
as  to  whether  the  telegraph  operator 
at  J  delivered  the  order  to  the  con- 
ductor of  the  motor  car.  The  court 
directed  the  jury,  that  if  it  found 
for  plaintiff,  to  find  for  it  in  the  sum 
paid  by  plaintiff  as  damages,  with  in- 
terest thereon.  There  was  a  verdict 
and    judgment    for    plaintiff    for    the 


amount  paid  by  it,  with  interest, 
from  which  defendant  appealed.  The 
court,  in  reversing  the  judgment  and 
entering  a  judgment  against  defend- 
ant for  one-half  the  amount  paid  by 
plaintiff  in  settlement  of  the  claim, 
together  with  interest,  held  that  the 
jury  were  justified  in  inferring  that 
the  conductor  of  the  motor  car  did 
not  receive  the  order  to  stop  at  T 
for  the  passage  of  the  northbound 
passenger  train;  that  there  was  evi- 
dence of  a  substantial  character  to 
support  the  verdict  of  the  jury  as  to 
the  negligence  of  the  telegraph  op- 
erator at  J;  that  he  was  a  joint  em- 
ployee of  the  two  companies;  that  the 
defendant  K  company  was  not  liable 
to  the  M  company  for  the  value  of 
the  property  of  plaintiff  destroyed  in 
the  collision,  but  was  liable  to  plain- 
tiff only  for  one-half  of  the  amount 
of  the  damages  paid  by  plaintiff  in 
settlement  of  death  and  personal  in- 
jury claims.  Kansas  City  Southern 
R.  Co.  V.  Wade,  132  Ark.  551,  201 
S.  W.  787   (1918). 

Plaintiff,  while  a  passenger  in  a 
sleeping  car,  was  injured  when  the 
car  was  struck  by  an  engine  of  the 
C  railroad  company  with  such  force 
that  she  was  thrown  over  against  the 
seat  and  onto  the  floor  with  great 
force  and  violence.  She  had  a  ticket 
which  called  for  passage  over  the  C 
railroad  and  the  M  railroad  to  S.  In 
transferring  the  car  to  the  M  railroad, 
it  was  run  onto  a  switch  track  and 
left  standing  there.  Before  the  M 
railroad  took  charge  of  it,  it  was 
struck  by  an  engine  of  the  0  railroad 
I  resulting  in  the  injury  complained  of. 
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Amendment. 

It  is  hereby  stipulated  and  agreed  that  the  answer  and  cross-complaint  of 
the  defendant,  Wisconsin  Traction,  Light,  Heat  &  Power  Company,  interposed 
in  the  above  entitled  action,  may  be  amended  by  inserting  in  lieu  of  the  last 
three  lines  on  page  **5"  thereof,  the  following: 

''That  said  collision  and  the  plaintiff's  injury  occurred  as  a  result  of  a 
collision  between  the  respective  conveyances  of  this  defendant  and  the  Chicago 
&  Northwestern  Railway  Company  at  the  point  of  the  intersection  of  the  tracks 
of  each  of  said  companies;  that  at  said  intersection  there  is  set  in  a  separate 
and  independent,  but  connected  standard  crossing;  that  the  setting  in  of  said 


Plaintiff  brought  suit  for  damages 
against  both  railroads.  At  the  close 
of  the  evidence,  a  peremptory  in- 
struction was  given,  directing  a  ver- 
dict in  favor  of  the  M  railroad  com- 
pany, and  plaintiff  dismissed  her  ac- 
tion as  to  such  company,  to  which  ac- 
tion the  C  railroad  company  excepted. 
A  verdict  was  returned  in  favor  of 
plaintiff  for  $7,500,  and  on  remittitur 
by  plaintiff  of  $1,500,  judgment  was 
rendered  for  plaintiff  for  $6,000.  The 
defendant  C  company  brought  error 
to  the  court  of  appeals.  During  the 
pendency  of  the  suit  plaintiff  died, 
and  her  administrator  was  substituted 
as  plaintiff.  The  court,  in  reversing 
the  judgment  on  the  ground  that  the 
court  erred  in  permitting  plaintiff's 
counsel  to  argue  to  the  jury  that  the 
issue  between  the  C  company  and  the 
M  company  could  be  settled  in  a  sub- 
sequent action,  held  that  there  could 
be  no  contribution  between  joint  tort- 
feasors. Doster  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Mo.  App.),  168  8.  W.  440 
(1913). 

b.    Ejection. 

Plaintiff  sued  the  M  railroad  com- 
pany and  the  T  railroad  company  to 
recover  damages  for  having  been 
wrongfully  ejected  from  a  train  of 
the  M  company  on  the  ground  that 
she  had  taken  the  wrong  train.  Plain- 
tiff had  purchased  a  ticket  from  H  to 
W  by  way  of  F.  She  alleged  that  on 
her  arrival  at  the  union  depot  at  F, 
where  the  two  defendant  railroad  com- 
panies had  passenger  facilities  in 
common,   among   other   things   operat- 


ing a  gate  system,  employing  a  gate- 
man  to  operate  the  gate  upon  the  ar- 
rival and  departure  of  trains  and  di- 
rect passengers  to  their  respective 
cars,  she  was  negligently  directed  by 
a  gateman  at  said  depot  and  by  a 
brakeman  of  the  M  company,  whereby 
she  was  caused  to  take  a  train  of  the 
M  company  for  W  instead  of  a  train 
of  the  I  railroad  company  over 
which  she  had  transportation; 
that  after  traveling  on  the  M 
company's  train  some  two  miles 
from  F  she  was  ejected  there- 
from by  the  auditor  of  the  M  rail- 
road company,  and  was  compelled  to 
walk  back  to  the  union  depot  at  F, 
where,  after  remaining  all  day,  she 
took  a  night  train  of  the  I  company 
for  W.  The  M  company  answered  by 
general  denial,  and  pleaded  contribu- 
tory negligence  of  plaintiff,  and  by 
way  of  cross-action  against  the  T 
company  alleged  that  the  latter  owned 
the  depot  at  F,  and  that  the  M  and 
other  railroad  companies  used  the 
same  under  contract  with  the  T  com- 
pany, whereby  the  T  company  retained 
exclusive  control  and  management 
of  the  employees  in  said  sta- 
tion, as  well  as  the  right  to  estab- 
lish rules  and  regulations  governing 
their  conduct;  that  the  gatemen  were 
employees  of  the  T  company,  and  that 
if  it  should  be  found  that  plaintiff 
was  induced  to  board  the  wrong  train 
by  reason  of  the  negligence  of  a 
gateman,  then  the  M  company,  in 
event  of  judgment  against  it,  prayed 
judgment  over  against  the  T  com- 
pany for  a  like  amount.    The  T  corn- 
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independent  crossing  involves  the  cutting  of  the  rails  of  the  Chicago  &  North- 
western Eailway  Company  and  the  connecting  of  the  same  with  said  standard 
crossing;  that  the  said  independent  crossing  was  constructed,  set  in  and  con- 
nected by  the  interurban  company  with  the  consent  of  the  Chicago  &  North- 
western Bailway  Company,  and  has  since  been  maintained  by  the  said  inter- 
urban company  with  the  consent  of  said  Chicago  &  Northwestern  Bailway 
Company;  that  in  the  operation  of  the  engines,  trains  and  cars  of  the  respec- 
tive companies  over  said  intersection,  the  operators  thereof  perform,  or  ordi- 
narily attempt  to  perform  the  duty  of  keeping  a  lookout  for  the  approach  of 
engines,  trains  and  cars  of  the  other  company,  and  in  addition  thereto  the  con- 


pany  answered  by  denial,  and  also  de- 
nied its  liability  to  the  M  company 
under  the  cross-action.  The  evidence 
showed  that  plaintiff  went  to  the 
union  depot  at  F  and  inquired  of  the 
ticket  agent  as  to  when  her  train 
left  for  W,  and  she  was  referred  to 
the  gateman  for  information.  She 
made  inquiry  of  the  gateman,  who  in- 
formed her  that  the  train  was  late, 
but  upon  its  arrival  he  would  put  her 
on  the  right  train.  Plaiutiff  testified 
that  later  on  she  went  to  the  gate 
to  pass  out,  having  her  ticket  in  her 
hand,  and  asked  the  gateman  what 
train  she  would  take;  that  he  de- 
clined to  look  at  her  ticket  when  of- 
fered, stating  that  it  was  unneces- 
sary for  him  to  do  so,  but  directed 
her  to  board  the  train  of  the  M  rail- 
road company;  that  still  having  the 
ticket  in  her  hand,  she  approached  a 
brakeman  at  the  entrance  of  the 
train,  who  likewise  failed  to  exam- 
ine her  ticket,  and  she  asked  if  that 
was  the  W  train,  and,  receiving  an 
affirmative  reply,  boarded  the  train; 
that  soon  thereafter  the  train  started, 
and  went  out  about  2  miles  from  the 
depot,  the  auditor  came  around  to 
take  up  tickets;  that  he  informed  her 
she  was  on  the  wrong  train;  that  she 
explained  the  circumstances  to  the 
auditor,  but  he  ordered  her  to  get 
off  the  train,  and  picked  up  her  sat- 
chel and  threw  it  as  far  as  he  could 
towards  the  door,  and  came  back  and 
jerked  her  up  by  the  arm,  saying  that 
he  had  no  time  to  waste,  and  com- 
pelled her  to  get  off  the  train;  that 
she  made  her  way  back  to  the  union 
station  at  F;  that  the  conductor  re- 


fused to  take  her  back  to  the  depot 
at  F  or  to  take  her  on  to  the  next 
station;  that  she  did  not  have  suffi- 
cient money  to  pay  her  way  on  to. 
W.  A  verdict  was  rendered  in  favor 
of  plaintiff  against  the  M  railroad 
company,  and  the  court  instructed  a 
verdict  in  favor  of  the  T  company, 
from  which  the  M  railroad  company 
appealed.  In  affirming  the  judgment 
the  court  held  that  the  trial  court 
did  not  err  in  rustructing  a  verdict 
in  favor  of  the  T  company;  that  the 
brakeman  of  the  M  company  was 
guilty  of  negligence  in  not  examinrug 
the  ticket  when  plaintiff  was  board- 
ing the  train;  that  the  auditor  of  the 
M  company  was  guilty  of  negligence 
in  ejecting  plaintiff  from  the  train; 
that  the  gateman  was  the  agent  of 
the  M*  company  as  well  as  of  the  T 
company,  and  that  the  M  company 
was  responsible  for  his  negligence; 
and  that  both  the  M  company  and  the 
T  company  berug  in  the  wrong,  there 
could  be  no  contribution  between 
them.  Missouri,  K.  &  T.  Ey.  Co.  of 
Texas  v.  Humphries,  —  Tex.  Civ.  App. 
— ,  157  S.  W.  1174  (1913).  For  com- 
panion case,  see  Missouri,  K.  &  T. 
Ey.  Co.  of  Texas  v.  Jackson,  —  Tex. 
Civ.  App.  — ,  157  8.  W.  1177   (1913). 

2.    Ibjory  to  employees. 

a.    Oollisioii. 

A  switchman  riding  on  the  foot- 
board of  an  engine  which  was  push- 
ing a  loaded  meat  car  in  front  of  it 
on  an  upgrade,  was  injured  when  a 
loaded  ice  car  came  down  the  grade 
and  collided  with  the  meat  car.    The 
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ductor  in  charge  of  the  cars  of  the  interurban  company,  in  pursuance  of  the 
custom  and  practice,  flags  his  car  or  train  across  said  intersection;  that  the 
said  sum  paid  to/'  and  it  is  further  stipulated  and  agreed  that  the  demurrer 
of  the  defendant  Chicago  &  Northwestern  Bailway  Company  shall  be  deemed 
to  be  interposed  to  said  answer  and  cross-complaint. 

In  a  collision  between  the  defendant  Chicago  &  Northwestern  Rail- 
way Company,  hereinafter  called  railway  company,  and  the  Wisconsin 
Traction,  Light,  Heat  &  Power  Company,  hereinafter  called  trac- 


ice  car  belonged  to  a  provision  com- 
pany. Plaintiff  sued  the  provision 
company  and  two  railroad  companies, 
'  alleging  that  they  were  jointly  inter- 
ested as  lessees,  licensees  and  op- 
erators of  a  certain  railroad  track, 
known  as  the  A-B  switches,  and  that 
the  employees  of  another  railroad 
company  so  negligently  handled  and 
moved  the  ice  car  that  it  collided 
with  the  car  in  front  of  the  engine 
and  caused  plaintiff's  injuries.  At  the 
time  of  the  accident,  the  ice  car 
came  down  the  grade  at  a  speed  of 
15  to  20  miles  an  hour.  The  em- 
ployees of  another  railroad  company, 
after  waiting  several  hours  for  an  en- 
gine so  that  they  could  move  a  beef 
car  down  to  a  place  occupied  by  the 
ice  cars,  in  order  to  unload  it, .  on  ac- 
count of  the  delay  in  getting  the  en- 
gine, concluded  to  move  the  car  down 
a  car's  length  by  means  of  horse  and 
tackle.  A  brakeman  was  stationed  on 
the  top  of  the  ice  car  to  set  the  brake 
and  another  employee  was  stationed 
on  the  ground  with  blocks  to  apply 
to  the  wheels  of  the  car  to  arrest  its 
movement  down  the  grade,  and  they 
were  proceeding  on  the  mistaken  as- 
sumption that  the  meat  car  and  the 
two  ice  cars  were  coupled  together. 
In  thus  proceeding  to  move  the  cars, 
it  was  discovered  after  the  car  be- 
gan to  move,  that  the  brake  on  the 
ice  car  was  out  of  order  and  would 
not  work,  the  chain  being  broken. 
The  man  with  the  blocks  was  unable 
to  check  the  forward  movement  of  the 
ice  car,  and  it  got  beyond  their  con- 
trol and  collided  with  the  car  in  front 


of  the  engine,  causing  the  injuries 
complained  of.  On  examination  of 
the  ice  car,  an  hour  after  the  acci- 
dent, the  brake  staff  was  found  to 
have  no  chain  on  it,  and  there  was 
found  a  distinct  marking  in  chalk  on 
the  side  of  the  car,  plainly  visible, 
**no  brake."  It  further  appeared 
that  it  was  customary  to  mark  cars 
without  brakes  in  this  manner.  A 
statute  providing  for  contribution 
declared  that  a  defendant  in  a  judg- 
ment founded  on  an  action  for  the 
redress  of  a  private  wrong  should  be 
subject  to  contribution  and  all  other 
consequences  of  such  judgment  in  the 
same  manner  and  to  the  same  extent 
as  the  defendant  in  a  judgment  in  an 
action  founded  on  contract.  At  the 
conclusion  of  plaintiff's  evidence,  the 
court  sustained  a  demurrer  to  the 
evidence,  so  far  as  it  related  to  the 
railroad  company.  Plaintiff  recovered 
a  judgment  for  $5,000,  which  the  ap- 
pellate court  affirmed  subject  to  a  re- 
mittitur of  $1,500,  and  held  that  the 
statute  only  provided  for  contribution 
after  judgment,  as  between  the  de- 
fendants, and-  had  no  application  to 
any  proceedings  prior  thereto.  Moudy 
V.  St.  Louis  Dressed  Beef  &  Provision 
Co.,  149  Mo.  App.  413,  130  8.  W.  476 
(1910). 

b.    Cinder  in  eye. 

The  plaintiff  was  general  yardmas- 
ter  for  a  terminal  company,  handling 
regularly  over  its  city  tracks  and  in 
its  terminal  building  trains  carrying 
interstate  commerce.  The  engine  of 
an    interstate    train    of    the    M    rail- 
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tion  company,  AI.  M.  Frederick  and  Ben  Schneider  were  injured, 
and  each  commenced  suit  against  both  companies  to  recover  dam- 
ages. One  of  -said  suits  was  tried,  in  which  a  nonsuit  was  granted 
as  to  the  railway  company  and  verdict  rendered  in  .  favor  of 
Schneider  against  the  traction  company,  for  $4,200  damages.  After- 
wards the  plaintiff  took  an  assignment  of  both  claims.  Separate 
actions  were  commenced  by  plaintiff  against  the  defendant  railway 


road  company  was  derailed  at  a  point 
about  1%  miles  from  the  depot,  as  it 
was  being  used  to  haul  its  regular 
train  to  the  depot  as  a  preparatory 
step  to  an  interstate  run.  The  de- 
railment of  this  engine  caused  an  ob- 
struction of  traffic  in  the  yard,  the 
tracks  affected  accommodating  both 
interstate  and  intrastate  trains.  It 
became  the  duty  of  the  plaintiff  to 
get  the  engine  upon  the  rails  again. 
He  hitched  two  engines  to  it.  The 
power  of  the  derailed  engine  itself 
was  needed  in  the  process  of  pulling 
it  onto  the  rail,  and  as,  in  concert 
with  the  action  of  the  other  engines, 
its  full  power  was  applied,  a  heavy 
exhaust  of  steam  was  drawn  through 
the  smokestack,  and  a  cinder  thus 
ejected  fell  so  that  it  entered  the  eye 
of  the  plaintiff,  injuring  it.  A  recov- 
ery under  the  state  law  was  had 
against  the  terminal  company  and  the 
M  company,  as  defendants,  in  the 
t'ial  court,  but  subsequently  an  order 
was  granted  giving  a  new  trial.  Prom 
this  order  the  plaintiff  appealed^  and 
on  the  appeal  the  defendants  con- 
tended that  the  action  was  determin- 
able under  the  Federal  Employers* 
Liability  Act,  and  that,  under  that 
act,  the  plaintiff  had  no  case,  since 
suit  had  not  been  brought  within  the 
2-year  period  prescribed  by  the  fed- 
eral act.  In  holding  that  the  federal 
act  applied,  the  court  said  that  not 
only  was  the  plaintiff  when  injured, 
engaged  in  interstate  commerce  or  in 
work  so  closely  connected  therewith 
as  to  be  a  part  of  it — ^referring  to  the 
transportation   work    of   the   terminal 


company,  whose  interstate  business 
was  being  interfered  with  by  the  de- 
railed engine — but  that  the  plaintiff 
was  also  assisting  in  the  interstate 
commerce  carried  on  by  M  company, 
since  the  derailed  engine  was  one  reg- 
ularly assigned  to  this  particular  in- 
terstate train,  being  used  exclusively 
in  interstate  service,  and  since  the  re- 
railing  of  the  engine  not  only  re- 
moved an  obstruction  delaying  other 
interstate  trains  but  restored  to  the 
track  and  to  service,  for  the  use  of 
its  regularly  interstate  train,  the  de- 
railed engine  itself.  It  was  contended, 
however,  that  the  plaintiff,  though 
clearly  an  employee  of  the  terminal 
company,  was  not  employed  by  the 
M  railroad  company,  and  it  was  there- 
fore urged  that  the  federal  act  had 
no  application  as  to  the  latter  defend- 
ant. It  appeared,  however,  that  the 
M  company  was  operating  its  trains 
over  the  city  tracks  of  the  terminal 
company  as  a  lessee  for  hire,  and 
upon  the  point  raised  the  court  said: 
"It  is  true  the  liability  created  by 
the  act  is  a  liability  to  the  employee 
of  the  carrier  and  not  the  others. 
*  *  *  But,  under  sections  3078  and 
3079,  B.  S.  Mo.  1909,  the  lessor  or  li- 
censor *  ♦  *  is  held  liable  for  the 
negligent  acts  of  the  lessee  or  li- 
censee. »  ♦  *  And,  on  the  other 
hand,  the  lessee  or  licensee  *  *  * 
is  held  liable  for  the  negligent  acts 
of  the  lessor  or  licensor  *  *  *,  at 
least  for  the  negligent  acts  of  the 
lessor  or  licensor  in  doing  those  things 
for  the  lessee  or  licensee  which  the 
latter  would   have   to   do   if  it   owned 
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company  on  the  claim  of  each  of  said  injured  persons.  The  original 
complaints  were  the  same,  except  as  to  description  of  the  injuries 
sustained  by  the  respective  assignors,  and  charged  negligence  of  the 
defendant  railway  company.  Several  defenses  to  the  complaints 
were  set  up.  Afterwards  on  application  of  defendant  railway  com- 
pany the  defendant  traction  company  was  made  a  party  to  both 
actions,  and  the  plaintiff  served  an  amended  complaint  in  each  case, 


the  track.  *  *  ♦  The  effect  of 
such  law  is  to  make  the  road  that 
owns  the  track  and  the  road  that 
uses  it  joint  operators  ♦  *  *.  Con- 
sequently plaintiff  is,  by  virtue  of 
local  law,  to  be  regarded  as  the  agent 
and  employee  of  both  roads,  and  as 
both  were  engaged  in  interstate  com- 
merce, and  plaintiff  was,  at  the  time 
of  his  injury,  engaged  in  the  inter- 
state commerce  of  both  roads,  he  will 
be  regarded  by  the  federal  law  as  an 
employee  of  both,  and  his  right  of 
action  for  the  injury  is  governed  and 
controlled  exclusively  by  the  latter 
law."  The  granting  of  a  new  trial 
was  therefore  affirmed.  Spaw  v.  Kan- 
sas City  Terminal  R.  Co.,  198  Mo. 
App.  552,  201  S.  W.  927   (1918). 

3.    Loss  or  damage  to  property. 

A  packet  company  was  the  initial 
carrier  of  a  quantity  of  sacked  rice 
from  C  to  B.  At  R  the  rice  had  to 
be  transferred  from  the  boat  of  the 
packet  company  by  means  of  cars 
operated  on  an  incline,  owned  by  J. 
The  incline  consisted  of  two  tracks, 
and  the  cars  were  operated  by  cables. 
As  a  loaded  car  was  taken  up  the 
incline,  an  empty  car  was  let  down. 
For  this  transfer,  a  uniform  charge 
was  made  to  all  vessels,  the  cargoes 
of  which  were  handled  by  J.  At  the 
bottom  of  the  incline  there  was  a 
bumper  to  prevent  cars  from  going 
into  the  river.  When  the  accident 
occurred,  one  car  was  resting  against 
the  bumper  at  the  foot  of  the  incline, 
and  the  other  car  was  at  the  top  of 
the  incline.    The  accident  was  caused 


by  the  removal  of  a  certain  pin  and 
clamp  that  released  the  cable  and 
permitted  one  of  the  cars  to  run 
down  the  incline,  knocking  the  bump- 
er loose,  and  precipitating  the  other 
car  into  the  water.  Defendant  con- 
tended that  it  was  not  his  duty  to 
*' start"  the  cars,  and  that  the  pin 
was  removed  by  one  of  the  employees 
of  the  packet  company  for  the  pur- 
pose of  "starting"  the  car.  Plain- 
tiff contended  that  it  was  the  duty  of 
defendant  to  "start"  cars,  and  the 
testimony  on  behalf  of  plaintiff 
showed  that  the  pin  was  removed  by 
the  engineer  for  the  purpose  of  draw- 
ing the  railroad  car  into  position  to 
be  loaded  from  the  incline  car,  and 
that  it  was  the  duty  of  defendant  to 
do  this,  and  that  the  removal  of  the 
pin  was  the  cause  of  the  accident. 
Defendant  also  contended  that  he 
gave  instructions  not  to  load  more 
than  60  sacks  of  rice  on  one  car  at 
one  time,  and  that  in  disregard  of 
such  instruction,  plaintiff  placed  96 
sacks  of  rice  on  one  of  the  incline 
cars,  and  that  the  overloading  of  the 
car  caused  the  accident.  The  court 
instructed  the  jury  that  if  plaintiff 
placed  96  sacks  of  rice  on  one  of  the 
incline  cars  of  defendant,  and  they 
found  that  was  in  violation  of  in- 
structions given  by  defendant,  and 
that  the  overloading  of  the  car  was 
one  of  the  causes  of  the  accident, 
they  should  find  for  defendant.  Plain- 
tiff paid  the  shipper  the  value  of  the 
rice  lost,  and  instituted  suit  against 
the  defendant  to  recover  the  amount 
so  paid.     In  afftrming  a  judgment  in 
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setting  up  negligence  on  the  part  of  the  traction  company  as  well 
as  negligence  of  the  railway  company,  and  that  the  negligence  of 
both  defendants  concurred  and  was  a  proximate  cause  of  the  collision 
and  the  injuries  suffered.  The  railway  company  answered  the 
amended  complaint,  and  among  other  defenses  set  up  that,  the 
traction  company,  and  not  the  plaintiff,  was  the  real  party  in 
interest.    The  traction  company  answered  in  each  case,  denying  neg- 


favor  of  plaintiff,  the  court  held  that 
plaintiif,  as  initial  carrier,  had  the 
right  to  recover  from  the  connecting 
carrier  the  amount  of  damages  it  had 
been  required  to  pay  the  shipper  by 
reason  of  the  negligence  of  the  con- 
necting carrier.  Joest  v.  Clarendon 
&  Bosedale  Packet  Co.,  122  Ark.  353, 
183  B.  W.  759  (1916). 

Plaintiff  sued  the  E  railroad  com- 
pany, an  intermediate  carrier,  in  a 
justice  of  the  peace  court,  to  recover 
damages  for  injury  to  cattle  in  the 
course  of  shipment.  The  defendant 
company  answered,  alleging  that  the 
shipment  was  received  from  the  H 
railroad  company,  over  which  the  cat- 
tle had  been  shipi>ed  to  L,  and  there 
delivered  to  thd  E  company;  that  the 
damages  to  the  cattle  had  accrued 
prior  to  such  delivery;  that  at  the 
time  of  such  delivery  the  E  com- 
pany's agent  at  L  notified  the  H 
company  of  the  damaged  eondition  of 
the  cattle;  that  whatever  damage  was 
done  to  the  cattle  was  caused  by  the 
H  company,  and  not  by  the  E  com- 
pany; and  prayed  that  no  judgment 
be  rendered  against  the  E  company, 
and  that  judgment  for  the  amount  of 
the  damages  sustained  by  plaintiff  be 
rendered  against  the  H  company.  The 
H  company  answered  by  general  de- 
nial. Judgment  was  rendered  in  the 
justice  court  in  favor  of  plaintiff 
against  the  E  company  for  the  sum 
of  ^46,  and  in  favor  of  the  H 
company  as  against  plaintiff.  Plain- 
tiff appealed  from  such  judgment  to 
the  county  court,  and  judgment  was 
there  rendered  in  favor  of  plaintiff 
19  N.  C.  C.  A.— 13 


against  the  E  company  for  the  amount 
of  the  claim,  and  in  favor  of  the  E 
company  against  the  H  company  for 
the  same  amount.  The  E  company 
having  obtained,  or  being  about  to 
obtain  an  execution  against  the  H 
company  upon  such  judgment,  the  H 
company  applied  to  the  district  judge 
for  a  restraining  order  against  the 
execution  of  such  judgment,  on  the 
ground  that  it  was  void.  From  a 
judgment  denying  relief  by  way  of 
injunction,  the  H  company  appealed. 
In  reversing  the  order  denying  the 
injunction,  and  remanding  the  cause 
with  instructions  to  grant  the  injunc- 
tion upon  the  filing  of  the  proper 
bond,  the  court  held  that  the  prayer 
was  in  effect  for  a  judgment  in  favor 
of  plaintiff  against  the  H  company; 
and  that  as  there  was  no  pleading  to 
support  a  judgment  against  the  H 
company,  such,  judgment  was  void. 
Houston,  E.  &  W.  T.  R.  Co.  v.  East- 
em  Texas  R,  Co.,  67  Tex.  Civ.  App. 
488,  122  8.  W.  972  (1909). 

The  8  railroad  eompany,  on  whose 
line  a  ear  of  rice  was  to  be  shipped 
to  its  destination,  but  which  was  then 
on  an  industrial  line  of  the  I  rail- 
road company,  issued  a  bill  of  lading 
therefor  to  the  shipper,  the  purchaser 
of  the  rice  from  a  rice  milling  com- 
pany, on  the  representation  of  the 
agent  of  the  purchaser  and  shipper 
that  notice  had  been  given  to  the  I 
eompany  to  move  the  car  onto  the 
tracks  of  the  8  company.  The  car, 
while  still  on  the  track  of  the  I  com- 
pany, was  destroyed  by  fire.  The  ship- 
per sued  in  separate  counts,  pleading 
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ligence  and  setting  up  a  cross-complaint  against  the  railway 
company,  charging  it  with  active  negligence  causing  the  collision 
and  injuries,  and  further  alleging  that  if  any  inadvertence  on  the 
part  of  the  traction  company  contributed  to  the  collision  and  injury, 
such  inadvertence  was  secondary  and  passive,  by  reason  of  which 
aflSrmative  primary  fault  of  the  railway  company  the  judgment 
should  provide  for  execution  to  first  issue  against  the  railway  com- 


altematively,  and  seeking  to  recover 
against  each  defendant  separately — 
against  the  S  company  on  the  bill  of 
lading,  against  the  I  company  for 
failing  to  switch  the  car  from  the 
industrial  track  after  being  notified 
by  plaintiff's  agent,  the  rice  milling 
company,  to  do  so,  and''  against  the 
rice  milling  company  for  failing  to 
notify  the  I  company  to  switch  the 
car  to  the  S  company's  track.  The  S 
company,  answering,  alleged  that  the 
milling  company  had  failed  to  give 
the  switching  notice,  but  that  if  any 
railroad  company  was  at  fault,  the  I 
company  was  solely  responsible,  and 
asked  recovery  over  against  the  I 
company  in  the  event  of  recovery  by 
plaintiff  against  the  S  company.  The 
I  company  answered  that  the  loading 
of  the  ear,  while  on  its  industrial 
track,  for  a  shipment  destined  to  a 
local  point  on  the  S  railroad  was  not 
only  unknown  to  it,  but  was  in  viola- 
tion of  its  rule  prohibiting  such  use 
and  loading,  which  was  a  reasonable 
rule,  generally  in  force,  known  to  all 
the  parties  to  the  litigation,  and  that 
it  did  not  accept  the  car  for  shipment 
as  loaded,  nor  switch  the  same,  but 
that  the  car  and  its  contents  were  de- 
stroyed while  the  car  was  standing 
on  the  industrial  switch  where  loaded, 
through  no  fault  on  its  part,  and 
while  the  car  was  not  in  its  posses- 
sion; that  no  notice  to  switch  the  car 
was  given  to  it,  and  that  the  car  as 
loaded  and  billed  was  subject  to  the 
disposition  of  the  S  company.  The 
milling  company  answered  that  it  had 
duly  notified  the  T  company  to  switch 


the  car,  and  had  performed  all  its 
duties  in  the  premises,  both  two  days 
before  the  fire  and  during  the  fire, 
and  that  the  I  company  was  solely 
at  fault.  The  court  made  the  follow- 
ing findings  of  fact:  The  S  company 
and  the  I  company  were  common  car- 
riers engaged  in  the  transportation 
of  passengers  and  freight  before,  at 
and  since  the  act  complained  of 
herein.  The  milling  company,  at  the 
request  of  plaintiff,  loaded  190  sacks 
of  rice,  bran  and  polish  belonging  to 
plaintiff  into  an  M  car  then  standing 
upon  the  industrial  track  of  the  I 
company  at  the  warehouse  of  the  mill- 
ing company,  and  two  days  there- 
after the  S  company  executed  and  de- 
livered to  plaintiff  a  bill  of  lading 
whereby  it  agreed  to  carry  the  car 
and  its  contents  to  its  usual  place  of 
delivery.  The  S  company  did  not 
carry  the  car  and  its  contents  or  de- 
liver the  same  as  agreed,  but  four 
days  after  the  issuance  of  the  biU  of 
lading  the  car  and  its  contents  were 
destroyed  while  standing  at  the  place 
where  the  car  had  been  loaded.  The 
rice  mill  was  on  a  line  of  the  I  com- 
pany. The  S  company  had  no  track, 
neither  main  line  nor  switch,  running 
into  the  rice  mill.  The  I  company 
had  a  rule  in  vogue  at  the  time  of 
the  loading  of  the  car  that  it  would 
not  receive  orders  to  switch  a  car, 
loaded  at  an  industry  on  its  line, 
from  the  railroad  which  was  to  trans- 
port such  shipment,  but  required  such 
orders  to  be  given  by  the  industry 
loading  the  shipment.  There  was  a 
custom  in  vogue  at  the  point  of  ship- 
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pany  and  not  against  the  traction  company  until  a  showing  was 
made  of  inability  of  the  plaintiff  to  collect  from  the  railway  com- 
pany. The  answer  further  alleged  that  if  the  assignments  to  the 
plaintiff  were  not  made  in  good  faith,  and  that  the  cause  of  action 
had  been  in  effect  assigned  and  released  to  the  traction  company, 
and  in  such  event  the  collision  and  injuries  were  proximately  caused 
by  the  negligence  of  the  railway  company  in  the  same  or  greater 


ment  to  the  effect  that  where  ship- 
ments were  loaded  on  an  industrial 
track  on  the  line  of  one  railroad,  des- 
tined to  a  point  on  the  line  of  an- 
other railroad  having  no  switch  into 
such  industry,  it  was  the  duty  of  the 
industry  to  notify  the  switching  fore- 
man of  the  railroad  which  had  a 
switch  running  into  such  industry  to 
switch  the  car  to  the  railroad  upon 
whose  line  the  shipment  was  to  be 
transported.  Under  this  custom,  the 
milling  company,  as  agent  of  plaintiff, 
notified  the  switching  foreman  of  the 
I  company  to  move  the  car.  It  was 
a  part  of  this  custom  for  the  rail- 
road company,  over  whose  lines  such 
a  car  was  to  be  transported,  to  sign 
a  bill  of  lading  for  such  a  car  as 
soon  as  the  shipment  was  loaded,  and 
prior  to  the  actual  switching  of  the 
same  to  its  line.  It  was  shown  that 
after  the  car  was  loaded  and  the  I 
company,  through  its  proper  agent, 
was  notified  to  switch  the  car  to  the 
S  track,  it  made  no  objection  to  the 
use  of  the  car,  but  promised  to 
switch  the  same.  Plaintiff  recovered 
a  judgment  against  the  S  company, 
which  appealed.  The  8  company  re- 
covered a  judgment  over  against  the 
I  company,  which  also  appealed.  The 
court,  affirming  both  judgments,  held 
that  if  the  rule  of  the  I  company, 
prohibiting  the  loading  of  its  service 
cars  for  shipment  where  it  did  not 
participate  in  the  transportation  serv- 
ice was  not  enforced,  such  rule  would 
not  be  available  to  it  as  a  defense;  that, 
as  under  the  general  custom,  notice 
that   the   car   was   loaded   was   given 


to  the  proper  agent  of  the  I  railroad, 
accompanied  by  the  demand  that  the 
car  be  switched  to  the  8  railroad 
track,  and  as  such  agent  had  agreed, 
without  objection  to  the  use  of  the 
car  by  the  shipper,  to  move  the  same, 
the  car  thereby  passed  into  the  pos- 
session of  the  I  company,  which  there- 
after held  possession  of  it  as  a  com- 
mon carrier,  and  was  liable  over  to 
the  8  company  for  the  value  of  the 
goods  destroyed  by  fire.  Gulf,  C.  8d 
S.  P.  By.  Co.  V.  D.  9.  Gage  &  Co., 
—  Tex.  Civ.  App.  — ,  174  8.  W.  855 
(1915). 

This  was  an  action  to  recover  for 
loss  and  damage  done  to  four  shipments 
of  potatoes.  As  to  the  second  ship- 
ment, defendant  railway  was  the  con- 
necting carrier,  and  as  to  the  first, 
third  and  fourth,  the  initial  carrier. 
In  the  third  shipment,  the  bill  of  lad- 
ing was  issued  by  the  defendant  at 
P  in  the  name  of  the  plaintiff,  as 
consignor  and  consignee,  destination 
B,  for  175  barrels  of  potatoes,  and  the 
bill  was  indorsed  "Shipper's  load  and 
count.*'  The  day  following  the  ar- 
rival of  the  car  at  B,  plaintiff  by  tele- 
graph reconslgned  it  at  that  place  to 
Zivi  and  Company,  Chicago,  Illinois, 
route  8tar  Union.  8even  barrels  were 
damaged,  and  the  shipment  was  de- 
layed, whereby  plaintiff  lost  $1.50  per 
barrel  by  the  decline  in  price.  Af- 
firming judgment  for  plaintiff,  holding 
the  defendant,  as  initial  carrier,  lia- 
ble under  the  Carmack  Amendment, 
whether  the  damage  was  caused  by 
its  negligence  or  not,  the  court  said: 
**It's  remedy  is  one   against  the   de- 
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degree  than  by  the  negligence  of  the  traction  company,  and  that 
the  railway  company  and  traction  company  were  not  at  the  time  of 
the  collision  joint  tort-feasors,  and  that  if  any  negligence  on  the 
part  of  the  traction  company  contributed  to  produce  the  collision, 
such  negligence  consisted  of  mere  inadvertence,  and  was  a  mere 
concurrence  with  the  original  primary  and  active  negligence  of  the 
defendant  railway  company.    The  railway  company  demurred  to  the 


faulting  carrier,  if  it  was  not  itself 
negligent.'*  Produce  Trading  Co.  v. 
Norfolk  Southern  E.  Co.,  —  N.  0.  — , 
100  8.  E.  316   (1919). 

B.     Bailroad  company  and  traction 
company. 

1.    PasMUger  injured  in  collision. 

A  passenger  on  a  street  car  was 
injured  in  collision  with  a  freight 
train.  The  collision  took  place  about 
6:30  a.  m.,  before  it  was  light,  the 
weather  being  cloudy  and  drizzly. 
The  street  car  was  going  south  and 
the  freight  train  was  going  north- 
east towards  the  intersection  of  the 
two  tracks.  The  freight  train  was 
a  long  one,  and  was  pushing  two  box 
cars  ahead  of  the  engine,  which  cut 
off  the  headlight  so  as  to  render  it 
difficult  to  see  the  train  from  the 
crossing.  The  evidence  was  conflict- 
ing as  to  whether  the  operatives  of 
the  freight  train  gave  the  usual  sig- 
nals of  the  approach,  or  whether 
there  was  a  brakeman  with  a  light  on 
the  cars  in  front  of  the  engine,  and 
if  there  was,  whether  he  kept  a 
proper  lookout.  The  evidence  was 
also  conflicting  as  to  the  speed  of  the 
freight  train,  the  estimates  of  the 
witnesses  ranging  from  6  to  12  miles 
an  hour.  The  momentum  of  the  freight 
train  carried  the  street  car  59  feet 
from  the  crossing  and  greatly  dam- 
aged the  car.  The  street  car  was 
brilliantly  lighted,  and,  according  to 
the  preponderance  of  the  evidence, 
was  stopped  within  a  few  feet  of  the 
railroad    track,    just    before    the    at- 


tempt was  made  to  cross,  but  the  op- 
eratives failed  to  discover  the  ap- 
proach of  the  freight  train  although 
they  looked  up  and  down  the  track. 
There  was  testimony  to  the  effect  that 
the  conductor  of  the  street  car,  just 
prior  to  reaching  the  crossing,  stated 
that  he  must  go  to  the  front  of  the 
car  and  look  out  for  headlights  and 
engines  and  see  that  everything  was 
all  right  at  the  crossing.  Plaintiff 
made  both  the  street  car  company 
and  the  railroad  company  defendants 
in  his  action  to  recover  damages.  The 
street  car  company  by  special  plea 
sought  judgment  over  against  the 
railroad  company,  but  the  trial  court 
sustained  a  demurrer  thereto.  In  af- 
firming a  judgment  for  plaintiff,  the 
court  held  that  the  court  did  not  err 
in  sustaining  an  exception  to  the  trac- 
tion company's  plea  for  reimburse- 
ment by  the  railroad  company,  since 
the  defendants  were  concurrent  wrong- 
doers, neither  of  which  was  entitled 
to  contribution  or  reimbursement  from 
the  other.  Northern  Texas  Traction 
Co.  V.  Caldwell,  44  Tex.  Civ.  App. 
374,  99  8.  W.  869  (1907).  For  com- 
panion case,  see  St.  Louis,  S.  F.  &  T. 
Ry.  Co.  V.  Knowles  (Tex,  Civ.  App.), 
99  S.  W.  867   (1906). 

2.    Pedestrian  stmck  by  broken  trol- 
ley wire. 

One  who  sustained  personal  injury 
by  the  breaking  of  a  live  trolley  wire 
which  crossed  over  a  railroad  track, 
by  the  derrick  of  a  work  train  com- 
ing itt  contact  with  the  trolley  wire, 
recovered  separate  judgments  against 


Digitized  by 


Google 


1918] 


Ellis  v.  Chicago  &  Northwestern  Ry.  Co.  et  al. 


197 


cross-complaint  of  the  traction  company  in  both  cases,  which  de- 
murrer was  overruleiL  Afterwards  the  traction  company  amended 
its  answer  by  inserting  a  second  cause  of  action  in  its  cross-complaint 
against  the  railway  company  in  which  it  was  alleged  in  substance 
that  if  it  should  be  determined  that  the  causes  of  action  set  forth 
in  the  complaint  were  not  assigned  in  good  faith  to  the  plaintiff,  but 
assigned  and  released  to  the  traction  company,   and  if  it  should 


the  railroad  company  and  the  street 
car  company  for  different  amounts. 
Subsequently  the  railroad  company 
sued  the  street  car  company  to  have 
the  whole  of  the  damages  recovered 
in  the  personal  injury  action  charged 
to  the  street  ear  company.  It  was 
made  to  appear  that  about  9  hours 
previous  to  the  accident,  about  3 
o'clock  in  the  morning,  a  work  train, 
bad  passed  the  crossing,  and  that  a 
derrick  thereon,  carrying  an  18-foot 
maflt,  had  interfered  with  the  trolley 
wire,  doing  considerable  damage  to 
the  trolley  poles  and  guy  wires,  but 
not  breaking  the  main  wire.  About 
7  o'clock  on  the  same  morning,  a  sec- 
ond work  train  passed  the  crossing 
while  going  out  of  the  city.  A  19%- 
foot  derrick  mast  thereon  struck  the 
trolley  wire,  but  the  wire  was  lifted 
over  the  mast  by  the  slanting  boom 
pole,  so  that  the  wire  was  not  broken. 
On  the  return  trip  of  such  work  train, 
however,  the  derrick  mast  again  came 
in  contact  with  the  trolley  wire  and 
broke  it,  one  end  of  the  live  wire 
falling  on  plaintiff,  who  was  stand- 
ing in  the  street  near  the  crossing, 
and  so  inflicting  the  injuries  com- 
plained of.  In  the  action  for  per- 
sonal injuries,  plaintiff  alleged  that 
the  street  car  company  was  negligent 
in  allowing  the  trolley  wire  to  swing 
80  near  the  railroad  track  as  to  ren- 
der it  unsafe  and  dangerous;  and,  as 
to  the  railroad  company,  he  alleged 
that  it  negligently  ran  its  train 
against  the  trolley  wire  and  broke  it, 
when  its  servants  knew  that  it  was 
sagged  low  and  in  a  dangerous  posi- 


tion, or  when  they  could  have  known 
it  by  the  exercise  of  ordinary  care. 
The  verdict  in  the  action  for  per- 
sonal injuries  showed  that  the  jury 
in  effect  found  that  the  trolley  wire 
was  sagging,  and  that  the  street  car 
company  and  the  railroad  company 
had,  or  were  chargeable  with,  notice 
thereof.  In  the  suit  for  indemnity 
the  street  car  company  answered  and 
also  set  up  a  counterclaim  for  the  ex- 
pense it  had  been  put  to  by  reason 
of  the  accident.  The  evidence  showed 
that  the  street  car  company  and  the 
railroad  company  had  entered  into  an 
agreement  as  to  their  responsibilities 
and  duties  in  relation  to  the  crossing; 
such'  contract,  among  other  things, 
providing  that  the  crossing  should  be 
kept  in  repair  by  the  railroad  com- 
pany, but  wholly  at  the  expense  of 
the  street  car  'company;  the  railroad 
company  to  be  the  sole  judge  of  the 
condition  of  the  crossing  and  of  the 
necessity  for  repairs.  The  agreement 
further  provided  that  the  trolley  wire 
over  the  track  of  the  railroad  com- 
pany at  the  crossing  should  be  not 
less  than  22  feet  above  the  top  of 
the  rails,  and  should  be  so  constructed 
and  maintained  by  the  street  car  com- 
pany as  not  to  interfere  with  the 
movement  of  any  locomotives,  trains 
or  cars  of  any  kind.  The  railroad 
company  recovered  a  judgment  and 
the  street  car  company  appealed*  In 
reversing  the  judgment,  the  court  held 
that  denial  of  redress  as  between 
joint  tort-feasors  was  confined  to  the 
class  of  cases  where  the  person  ask- 
ing it  knew,  or  in  law  was  presumed 
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further  be  determined  that  the  negligence  of  the  traction  company 
was  an  active  and  primary  cause  of  the  collision,  then  the  negli- 
gence of  the  railway  company  concurred  with  the  negligence  of  the 
traction  company,  and  that  the  negligence  of  each  was  inadvertent 
and  unaccompanied  by  any  intent  to  violate  the  law  or  rights  of 
the  assignors.  There  are  some  other,  allegations  to  the  effect  that 
the   operators   of  the   engines,   trains,   and   cars   of   the   respective 


to  know,  that  he  was  doing  a  wrong- 
ful act;  that  if  the  act  which  one  of 
the  parties  was  charged  with  commit- 
ting was  without  his  guilty  intent  or 
knowledge,  he  might  recover  from  the 
one  upon  whom  rested  the  primary 
responsibility;  and  that  the  plaintiff 
and  the  defendant  «were  fii  pari  de- 
licto, so  that  neither  had  a  valid 
claim  upon  the  other  for  contribu- 
tion. Owensboro  City  B.  Oo,  v.  Lou- 
isville, H.  &  St.  L.  R.  Co.,  165  Ky. 
683,  178  8.  W.  1043  (1915). 

3.    Property  damaged  by  derailed  car. 

Plaintiff  sued  the  defendant  rail- 
road company  to  recover  for  damage 
caused  to  his  furniture  and  fixtures 
by  a  railroad  car  of  defendant  run- 
ning into  his  place  of  business.  The 
defendant  railroad  company  sought  to 
have  a  traction  company  made  a 
party  defendant,  in  order  that  it 
might  have  judgment  over  against  it 
for  any  sum  that  plaintiff  might 
recover  against  the  railroad  com- 
pany. It  alleged  that  the  traction 
company  had  constructed  a  line  of 
street  railway  upon  and  along  the 
street,  which  intersected  the  defend- 
ant's railroad  track  near  the  build- 
ing occupied  by  plaintiff;  that  in  or- 
der to  make  the  intersection  over  the 
track  of  the  railroad  company,  the 
traction  company  put  in  frogs,  rails 
and  other  appurtenances  necessary  to 
a  proper  intersection;  that  the  trac- 
tion company  negligently  and  unskil- 
fully constructed  its  switches,  rails 
and  appurtenances,  and  negligently 
failed    to    keep    the    same    in    proper 


order  and  repair,  so  that  at  the  time 
of  the  accident  in  question  the  cross- 
ing was  in  an  unsafe  and  improper 
condition;  that  if  the  railroad  com- 
pany's cars  left  the  rails  and  ran 
against  the  building  occupied  by 
plaintiff,  it  was  caused  by  such  neg- 
ligence of  the  traction  company,  for 
which  it  alone  was  liable.  The  trac- 
tion company  appeared  and  excepted 
to  the  above  portion  of  the  railroad 
company's  answer,  and  asked  for 
judgment  against  the  railroad  com- 
pany. Plaintiff  also  excepted  to  that 
portion  of  the  railroad  company's 
answer.  It  was  shown  that  the  cause 
of  the  derailment  was  a  defective 
rail  in  the  steam  railroad  company's 
track,  of  which  it  had  notice  previous 
to  the  accident.  It  was  not  alleged 
nor  shown  that  the  traction  company 
undertook  to  relieve  the  steam  rail- 
road company  from  its  legal  duty  to 
assist  in  maintaining  the  crossings  of 
the  two  tracks  in  proper  condition 
for  the  safe  operation  of  its  trains. 
The  ears  of  the  steam  railroad  com- 
pany were,  at  the  time  of  the  acci- 
dent, being  pushed  at  a  moderate  rate 
of  speed,  and  the  wheels  of  the  de- 
railed car,  upon  coming  in  contact 
with  the  defective  rail  at  the  cross- 
ing of  the  two  tracks,  left  the  track 
and  collided  with  plaintiff's  building. 
The  engineer  testified  that  he  knew  of 
the  defective  condition  of  the  track, 
and  had  called  it  to  the  attention  of 
the  section  foreman.  The  railroad 
company  appealed  from  a  judgment  in 
favor  of  plaintiff  and  the  traction 
company.      The    court,    affirming    the 
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companies  perform,  or  ordinarily  attempt  to  perform,  the  duty  of 
keeping  a  lookout  for  the  engines,  trains,  and  cars  of  the  other 
company,  and  in  addition  thereto  the  conductor  in  charge  of  the 
cars  of  the  traction  company  in  pursuance  of  the  custom  and  prac- 
tice flags  his  car  or  train  across  the  intersection  of  the  tracks 
of  the  two  companies.  The  railway  company  demurred  to  the  cross- 
complaint  contained  in  the  amended  answer  of  the  traction  company. 


judgment,  held  that  the  court  did  not 
err  in  sustaining  the  exceptions  of 
plaintiff  and  the  traction  company  as 
to  that  portion  of  its  answer  seeking 
recovery  over  against  the  traction 
company,  and  that  the  court  was  justi- 
fied in  holding,  as  a  matter  of  law, 
that  negligence  of  the  railroad  com- 
pany proximately  causing  the  dam- 
ages had  been  established.  Texas  & 
P.  By.  Co.  V.  Corr  (Tex.  Civ.  App.), 
130  S.  W.  185   (1910). 

O.      Bailroad    company    and    electric 
company. 

An  employee  of  a  railroad  com- 
pany was  electrocuted  by  a  current 
received  from  a  steel  cable  with  which 
he  was  attempting  to  lower  a  coal 
chute.  The  current  had  escaped  to 
the  cable  from  a  negligently  main- 
tained wire  on  the  property  of  the 
railroad  company  and  belonging  to  a 
light  company.  The  widow  of  the  de- 
ceased sued  the  railroad  company  and 
recovered  as  for  wrongful  death. 
The  railroad  company  then  sought,  in 
the  present  action,  to  recover  over 
against  the  light  company.  In  the 
course  of  a  decision  affirming  a  judg- 
ment of  nonsuit  the  court  of  appeals 
summed  up  the  main  aspect  of  the 
case  as  follows:  "When  the  light 
company  installed  these  dangerous  ap- 
pliances in  the  defendant's  switch 
yards,  they  became  the  instrumentali- 
ties of  two  businesses,  the  light  com- 
pany's business  of  furnishing  light 
and  the  railway  company's  business 
of  making  up  and  operating  trains. 
The    decedent    who    was   employed   to 


work  in  these  yards  sustained  such  a 
relationship  to  this  matter  which  pri- 
marily and  contractually  concerned 
only  the  two  companies  as  that  the 
law  imposed  upon  both  companies  a 
joint  and  several  duty  owing  to  him 
to  see  that  these  wires  should  be  kept 
in  reasonably  safe  condition.  As  to 
him,  the  light  company  had  no  right 
to  install  these  dangerous  wires  or  to 
maintain  them,  and  the  railroad  com- 
pany had  no  right  to  allow  them  to 
be  installed  and  maintained  as  part 
of  its  plant,  except  on  the  condition, 
applicable  alike  to  each  of  the  com- 
panies, that  reasonable  care  would  be 
taken  to  safeguard  the  decedent  from 
injury  through  them.  The  judgment 
in  the  former  case  was  as  against  the 
plaintiff,  in  the  present  case,  a  con- 
clusive finding  of  one  or  more  of  the 
following  facts:  That  it  allowed  the 
wires  to  be  installed  in  a  negligent 
manner  in  the  first  instance;  that  it 
was  neglectful  in  allowing  them  to 
remain  where  they  were,  after  the  in- 
sulation had  worn  away;  that  it  was 
neglectful  as  to  inspection;  and  that 
one  or  more  of  these  things  was  the 
proximate  cause  of  the  homicide.  The 
raUway  company  does  not  sue  the 
light  company  in  the  present  case  for 
the  breach  of  any  contract  on  its 
part  to  install  the  wires  in  a  proper 
manner,  or  to  maintain  them  or  to 
inspect  them,  but  sues  because  that 
company  was  guilty  of  substantially 
the  same  tortious  delinquency  as  it 
itself  had  committed."  Thus  viewed, 
the  court  said,  the  case  fell  within 
the    general    rule    that    between    two 
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which  was  sustained,  and  an  order  entered,  directing  judgment 
thereon  in  favor  of  the  defendant  railway  company,  with  leave  to 
the  traction  company  to  amend  its  cross-complaint.  The  answer  of 
the  traction  company  was  not  amended,  and  the  case  went  to  trial 
on  the  issues  made.  Afterwards,  upon  application  of  the  plaintiff, 
an  order  was  made,  consolidating  the  actions.  The  case  went  to 
trial,  and  the  following  verdict  was  returned : 


joint  wrongdoers  there  is  no  right  of 
contribution,  and  was  not  subject  to 
the  exceptional  rule,  sometimes  ap- 
plied, that  a  wrongdoer  secondarily 
responsible  for  an  injury  primarily 
caused  by  another  wrongdoer  may  en- 
force contribution  from  the  latter. 
Within  the  statutory  period  after  the 
rendition  of  this  judgment,  a  new  ac- 
tion was  instituted  by  the  same  plain- 
tiff against  the  same  defendant,  by  a 
petition  alleging  the  following  sup- 
plementary facts:  That  the  plaintiff 
employed  the  defendant  to  install  and 
maintain  an  arc  light  near  the  plain- 
tiff's coal  chute,  pointing  out  where 
the  light  was  to  be  placed  but  leav- 
ing it  with  the  defendant  to  deter- 
mine how  and  where  the  wires  should 
be  strung;  that  the  arrangement  was 
such  that  the  light  and  wires  con- 
nected therewith  continued  to  be  the 
property  of  the  defendant;  that  the 
wires  were  strung  in  such  a  way  that 
one  of  them  came  in  contact  with  the 
steel  cable  of  the  plaintiff  used  in 
operating  the  apron,  an  appliance  at 
the  chute  used  for  coaling  engines: 
that  the  steel  cable  was  thus  charged 
with  an  electric  current;  that  an  em- 
ployee of  the  plaintiff  was  electro- 
cuted when  he  touched  the  steel  cable 
for  the  purpose  of  operating  the  apron 
in  the  course  of  his  employment;  that 
the  proximate  cause  of  the  death  was 
the  negligence  of  the  defendant  in 
the  premises;  and  that  the  plaintiff 
had  been  compelled  as  the  result  of  a 
former  suit  to  pay  damages  on  ac- 
count of  the  employee's  death.  The 
defendant    interposed    a    g^eral    de- 


murrer to  the  petition,  on  which  the 
trial  court  gave  judgment  for  the 
defendant.  The  supreme  court,  on  ap- 
peal, reversed  this  judgment,  saying 
in  part:  "While  it  may  be  true  that 
as  a  general  rule  one  of  two  or  more 
joint  tort-feasors  has  no  right  of  ac- 
tion over  against  those  connected  with 
him  in  the  tort  for  either  contribution 
or  indemnity,  where  he  alone  has  been 
compelled  to  satisfy  the  damages  re- 
sulting from  the  tort,  yet  in  some 
cases  one  who  is  liable  as  a  tort- 
feasor, because  he  has  failed  to  ex- 
ercise due  diligence  to  discover  a 
defect  or  danger  in  machinery,  appli- 
ances, or  place  where  the  injured  per- 
son is  required  to  work,  and  has  been 
compelled  to  pay  damages  for  injuries 
growing  out  of  the  tort,  may  have 
a  right  to  recovery  over  against  an- 
other whose  negligence  produced  or 
brought  about  the  defect  or  dangerous 
condition  in  the  machinery,  appli- 
ances, or  place,  which  defect  was  the 
proximate  cause  of  the  injury;  and 
the  present  case  seems  to  us  to  belong 
to  the  latter  class.  *  *  *  It  is 
clearly  made  to  appear  that  the  de- 
fendant maintained  its  wires  and  the 
circuit  with  which  they  were  con- 
nected in  a  dangerous  condition,  and 
that  this  construction  of  the  circuit 
and  maintenance  of  it  in  a  dangerous 
condition  was  the  principal  and  mov- 
ing cause  resulting  in  the  injury  sus- 
tained to  the  employee  referred  to 
above.  The  improper  construction 
and  placing  of  the  wires,  or  placing 
of  them  as  they  were  without  'proper 
insulation,     the     grounding     of     the 
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(1)  Was  Al.  M.  Frederick  and  Ben  Schneider  injured  in  a  collision  at  the 
intersection  of  the  traction  company  and  railway  company  tracks  on  Commercial 
street  in  the  city  of  Neenah,  Wis.,  January  21,  19151  Answered  by  the  court: 
Yes. 

(2)  Did  the  conductor  of  the  traction  company  in  charge  of  the  street 
car,  charged  with  the  duty  to  exercise  the  highest  degree  of  care  reasonably 
to  be  expected  from  human  vigilance  and  foresight  in  view  of  the  mode  and 
character  of  the  conveyance  adopted,  and  consistent  with  the  practical  prose- 
cution of  the  business  of  operating  the  defendant  traction  company's  street 
railway  for  the  safety  of  its  passengers  in  said  car,  fail  to  discharge  such  duty 


wires,  when  considered  in  connection 
with  the  fact  that  the  wires  were 
placed  in  such  close  proximity  to  the 
*  apron'  that  it  would  come  in  con- 
tact with  it  while  the  latter  was  be- 
ing operated,  amounted  to  positive 
acts  of  misfeasance  relatively  to  any 
one  who  should  receive  injury  in  con- 
sequence of  the  negligent  construction 
of  the  circuit  and  its  wires  and  the 
way  in  which  it  was  maintained. 
Now,  if  the  railroad  company  was 
guilty  of  the  same  wrong,  or  like 
wrong,  if  it  participated  in  the  posi- 
tive act  of  constructing  and  maintain- 
ing the  dangerous  circuit  and  the 
wires  constituting  the  same,  then  it 
would  have  no  right  of  indemnity 
from  the  defendant,  after  having 
been  required  to  pay  damages;  but 
under  the  allegations  of  the  petition — 
and  these  allegations  are  to  be  taken 
as  true  as  against  the  demurrer — ^the 
plaintiff  was  not  guilty  of  any  of 
these  positive  acts  of  wrongdoing  and 
negligence.  And  while  it  had  been 
successfully  shown  in  the  prior  suit 
against  the  plaintiff  that  it  was  guilty 
of  such  negligence  as  rendered  it  lia- 
ble, that  liability  may  have  grown 
out  of  negligence  which  may  be  de- 
scribed as  of  a  negative  character — 
negligence  consisting  in  a  failure  to 
make  inspection  of  the  electric  cir- 
cuit and  the  wires  connected  there- 
with. Such  negligence  as  this  was 
sufficient  to  render  it  liable  in  dam- 
ages to  its  injured  employee,  and  the 
mere  fact  that  the  widow  of  an  in- 
jured employee  recovered  a  verdict 
for  his  homicide  against  this  plaintiff 
in  a   former   suit   wherein   negligence 


of  both  kinds  was  charged — that  is, 
iicgligence  which  we  have  referred  to 
as  positive  acts  of  negligence,  as  well 
as  negligence'  consisting  in  omission 
to  inspect — should  not  preclude  this 
plaintiff  from  now  showing  that  its 
liability  in  the  other  suit  was  based 
entirely  upon  its  failure  to  inspect, 
and  that  no  positive  acts  causing  the 
injury  were  proven  against  it;  that 
it  was  not  as  a  matter  of  fact  a  par- 
ticipant in  the  positive  acts  of  the 
original  wrongdoer,  the  Macon  Rail- 
way &  Light  Company,  according  to 
the  allegations  of  this  petition."  Cen- 
tral of  Georgia  R.  Co.  v.  Macon  Ry. 
&  Light  Co.,  140  Ga.  309,  78  S.  E. 
931  (1913);  9  Ga.  App.  628,  71  S.  B. 
1076  (1911).  The  trial  which  foUowed 
the  rendition  of  the  opinion  of  the 
supreme  court,  above  stated,  resulted 
in  a  verdict  for  the  plaintiff,  but  the 
trial  court  granted  the  motion  of  the 
defendant  for  a  new  trial.  On  ap- 
peal the  judgment  upon  this  order 
was  affirmed  [20  Ga.  App.  548,  93  S. 
E.  170  (1917)],  the  court  holding 
that,  since  the  burden  was  upon  the 
plaintiff  to  show  that  the  proximate 
cause  of  the  employee's  injury  was 
the  positive  wrong  and  negligence  of 
the  defendant  herein,  and  that  it,  the 
plaintiff,  had  not  participated  in  such 
negligence  so  as  to  be  **a  mere  joint 
tort-feasor  in  the  sense  that  it  had 
been  guilty  with  the  defendant  of  the 
same  or  like  negligence,"  and  since 
the  verdict  set  aside  could  not  be 
said  to  have  been  demanded  by  the 
evidence,  the  judgment  and  order 
would  not  be  interfered  with.  On 
the  retrial   there  was   a   judgment   of 
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in  ascertaining  whether  the  train  of  the  defendant  railway  company  was  coming 
on  and  over  the  crossing  on  the  night  of  the  collision f    Answer:    Yes. 

(3)  If  you  answer  question  No,  2  Yes,  then  answer  this  question:  Was 
such  failure  the  proximate  cause  of  the  injuries  sustained  by  AL  M.  Frederick 
and  Ben  Schneider?    Answer:   Yes. 

(4)  Did  the  motorman  of  the  defendant  traction  company  in  charge  of  the 
street  car,  charged  with  the  duty  to  exercise  the  highest  degree  of  care  reason- 
ably to  be  expected  from  human  vigilance  and  foresight  in  view  of  the  mode 
and  character  of  the  conveyance  adopted  and  consistent  with  the  practical 
prosecution   of   the   business   of   operating   the   defendant   traction   company's 


nonsuit,  which  on  appeal  was  af- 
firmed [—  Ga.  App.  —,  98  S.  E. 
406  (1919)],  the  court  being  of  opin- 
ion that  the  evidence  produced  by 
the  plaintiff,  while  stronger  than  be- 
fore, still  fell  short  of  showing  any- 
thing more  than  passive  negligence 
on  the  part  of  each  of  the  tort- 
feasors in  failing  to  inspect  the  prop- 
erty and  maintain  it  in  proper  condi- 
tion. 

Plaintiffs,  husband  and  wife,  sued 
the  defendants,  a  railroad  company 
and  an  electric  company,  to  recover 
damages  for  the  death  of  their  son, 
who  was  killed  in  the  course  of  his 
employment  in  the  boiler  making  de- 
partment of  the  railroad  company.  It 
was  alleged  that  his  death  resulted 
from  an  electric  shock  communicated 
through  the  boiler  on  which  decedent 
was  working,  by  means  of  an  elec- 
tric light  wire  equipped  with  a  16- 
candlepower  bulb.  It  was  further  al- 
leged that  the  bulb  was  attached  to 
a  flexible  extension  cord  about  30 
feet  long,  so  that  it  could  be  moved 
in  the  shop  from  place  to  place 
where  it  was  needed;  that  at  the 
time  of  the  accidental  death,  the  ex- 
tension cord  was  in  an  unsafe  condi- 
tion for  such  use,  so  that  electric  cur- 
rent passed  from  it  into  the  boiler 
and  charged  it  with  electricity,  so 
that  when  decedent  came  in  contact 
with  the  boiler  he  was  electrocuted. 
The  railroad  company  answered  by 
general  denial,  and  pleaded  specially 
and  by  way  of  cross-action  against 
the  electric  company,  alleging  that 
the  negligence  which  caused  the  death 
was  that  of  the  electric  company  in 


permitting  the  insulation  of  its  high 
voltage  wires  and  appliances  to  be- 
come defective  and  out  of  repair,  and 
to  become  grounded  and  dangerous, 
whereby  a  powerful  electric  current 
was  communicated  to  the  extension 
cord,  and  by  such  cord  communicated 
to  the  tank  or  boiler  in  which  de- 
cedent was  working,  and  prayed  that 
if  the  railroad  company  should  bo 
required  to  pay  any  sum  in  conse- 
quence thereof,  it  have  judgment 
over  against  the  electric  company  for 
any  such  sum  and  costs.  Plaintiffs 
recovered  judgment  against  the  rail- 
road company  for  $10,000,  and  the 
court  rendered  judgment  in  favor  of 
the  electric  company  in  the  cross- 
action  on  demurrer  thereto.  The  rail- 
road company  appealed  from  both 
judgments.  The  court,  while  affirm- 
ing the  judgment  in  favor  of  plain- 
tiffs on  condition  that  they  remit 
$2,500  thereof,  reversed  the  judgihent 
as  between  the  railroad  company  and 
the  electric  company,  and  ordered  a 
new  trial  as  between  them.  It  held 
that  if  the  allegations  of  the  cross- 
action  against  the  electric  company 
were  true,  it  stated  a  case  against 
the  electric  company  that  fell  within 
the  exception  to  the  rule  against  con- 
tribution and  indemnity  as  between 
joint  wrongdoers,  and  showed  that 
the  electric  company  was  the  party 
whose  active  negligence  was  the 
proximate  cause  of  decedent's  death, 
and  that  if  the  railroad  company  was 
guilty  of  any  negligence,  it  was  only 
passive  and  secondary.  Galveston,  H. 
&  8.  A.  E.  Co.  V.  Pigott,  54  Tex.  Civ. 
App.  367,  116  S.  W.  841  (1909). 
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street  railway  for  the  safety  of  its  passengers  on  aaid  car,  fail  to  discharge 
such  duty  in  ascertaining  whether  the  train  of  the  defendant  railway  company 
was  coming  on  and  over  the  crossing  on  the  night  of  the  collision?  Answer: 
No. 

(5)  Not  answered. 

(6)  Did  the  defendant  railway  company  fail  to  keep  a  flagman  stationed 
upon  Commercial  street,  at  said  crossing,  on  the  night  of  the  coUision,  to  warn 
all  persons  of  the  approach  of  the  trains  of  the  defendant  railway  company, 
contrary  to  the  ordinance  of  the  city  of  Neenah,  Wis.?  Answered  by  the 
Court:    Yes. 


Railroad    company 
company. 


and     express 


1.      Employee    Injured    by    defective 
car. 

A  brakeman  of  a  railroad  company 
was  injured  when  a  handhold  on  one 
of  defendant  express  company's  cars 
pulled  out,  precipitating  him  to  the 
ground  and  running  over  him.  The 
accident  occurred  while  the  plaintiff, 
in  the  discharge  of  his  duties  as 
brakeman,  was  descending  the  ladder 
on  the  express  company's  car.  The 
ear  from  which  plaintiff  fell  belonged 
to,  and  was  being  used  in  the  service 
of,  the  express  company,  engaged 
with  the  railway .  companies  which 
were  joined  in  the  action  as  code- 
fendants,  in  carrying  fruit  and  per- 
ishable goods  in  cars  owned  and  fur- 
nished by  the  express  company  to 
the  railroads  for  carrying  such  traffic. 
The  handhold  which  pulled  out  was 
fastened  to  the  side  of  the  car  with 
lag  screws,  instead  of  with  bolts  and 
nuts.  The  wood  in  which  the  lag 
screws  were  embedded  was  rotten, 
thereby  rendering  the  fastening  of 
the  handhold  defective  and  insecure, 
but  the  surface  was  covered  with 
paint  so  that  the  defect  was  con- 
cealed. Such  defect  in  the  fastening 
of  the  handhold  existed  when  the  ex- 
press company  delivered  the  car  to 
the  railroad  company  to  be  used  in 
carrying  on  the  business  in  which  it 
and  they  were  engaged,  and  the  ex- 
press company  knew,  or  was  charged 
with  knowledge,  thereof.  The  action 
as  originally  brought  was  against  the 
expreas  company  and  against  several 


railroad  companies,  including  the  one 
with  which  plaintiff  was  employed. 
The  action  as  to  the  railroad  com- 
panies was  dismissed,  and  the  express 
company  filed  a  cross-action  against 
the  railroad  company  with  which 
plaintiff  was  employed  when  injured, 
charging  such  railroad  company  with 
failure  of  duty  to  properly  inspect 
the  ear  from  which  plaintiff  fell,  and 
prayed  that  in  the  event  judgment 
was  recovered  against  it,  that  it  have 
judgment  over  against  the  railroad 
company  for  the  amount  recovered. 
The  court  sustained  a  demurrer  to 
the  express  company's  cross-action. 
Defendant  appealed  from  a  judgment 
in  favor  of  plaintiff  for  $3,500,  as 
well  as  from  the  judgment  in  favor 
of  the  railroad  company  dismissing 
the  cross-action.  In  af&rming  the 
judgments  the  court  held  that  if  the 
express  company  was  jointly  inter- 
ested with  the  railroad  company  in 
the  profits  of  operating  the  defective 
express  car  which  caused  plaintiff's 
injuries,  it  was  a  joint  tort-feasor 
with  the  railroad  company,  and  was 
not  entitled  to  recover  over  against 
it.  Continental  Fruit  Exp.  Co.  v. 
Leas,  50  Tex.  Civ.  App.  584,  110  S. 
W.  129   (1908). 

2.     Passenger    struck    by    misplaced 
truck. 

An  express  company  left  a  truck 
near  the  track  of  a  railroad  company 
and  the  plaintiff's  intestate,  a  pros- 
pective passenger,  in  seeking  to  pass 
across  the  crowded  platform  to  the 
train  as  it  started  to  pull  out  after 
the      conductor      had      called      ''All 
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(7)  Was  the  defendant  railway  company  guilty  of  want  of  ordinary  care 
in  failing  to  maintain  a  flagman  at  said  crossing?     Answer:     Yes. 

(8)  If  you  answer  question  No.  7  Yes,  then  answer  this  question:  Was 
such  want  of  ordinary  care  the  proximate  cause  of  the  injury  sustained  by  Al. 
M.  Frederick  and  Ben  Schneider?    Answer:    No. 

(9)  Was  the  defendant  railway  company's  train  operated  at  a  speed  in 
excess  of  12  miles  per  hour  when  approaching  Commercial  street  crossing  and 
within  20  rods  thereof?     Answer:     Yes. 

(10)     If  you  answer  question  No.  9  Yes,  then  answer  this  question:     Was 


aboard,"  missed  his  hold  at  the  plat- 
form and  was  thrown  against  the  ex- 
press truck  and  killed.  It  was  al- 
leged that  the  train  was  started  pre- 
maturely. The  evidence  was  in  con- 
flict with  respect  to  the  suddenness 
and  speed  with  which  the  train  was 
started.  On  appeal  from  a  judgment 
in  the  plaintiff's  favor  it  was  con- 
tended on  behalf  of  the  defendant 
that  the  case  was  subject  to  the  rul- 
ing made  in  the  earlier  case  of  Gregg 
V.  City  of  Wilmington,  156  N.  C.  18, 
70  S.  E.  1070  (1911),  to  the  effect 
that  no  man  can  make  his  own  mis- 
conduct the  ground  for  an  action  in 
his  own  favor;  that  if  he  suffers  be- 
cause of  his  own  wrongdoing,  the  law 
will  not  relieve  him;  that  the  law 
cannot  recognize  equities  as  spring- 
ing from  a  wrong  in  favor  of  one 
concerned  in  committing  it;  and  that 
where  two  or  more  persons  have  par- 
ticipated in  the  commission  of  a 
wrong,  the  general  rule  is  that  a 
right  to  contribution  or  indemnity 
will  not  arise  in  favor  of  the  one 
held  responsible  by  the  injured  party. 
But  the  court  affirmed  the  judgment, 
saying:  ''Here  the  express  company 
left  the  truck  near  the  track  of  the 
railroad  company,  and,  if  this  was  a 
negligent  act,  it  would  not  have 
harmed  the  intestate  if  the  defendant 
had  not  also  been  negligent.  The 
two  acts  concurred  in  producing  the 
injury,  and,  upon  the  assumption  that 
the  express  company  was  negligent,  it 
and  the  railroad  company  were  joint 
tort-feasors,  as  to  the  plaintiff  and  as 
between  themselves,  and  there  is  no 
right    of    indemnity    or    contribution. 


It  may  also  be  said  that  the  de- 
fendant's  wrong  was  the  active  and 
dominant  cause  of  the  injury,  without 
which  it  would  not  have  occurred, 
and  it  therefore  has  no  ground  what- 
ever upon  which  to  base  a  claim  for 
compensation  against  its  codelin- 
quent."  Doles  v.  Seaboard  Air  Line 
R.  Co.,  160  N.  C.  318,  42  L.  B.  A. 
(N.  S.)   67,  75  S.  E.  722   (1912). 

Plaintiff's  decedent,  a  passenger, 
sued  the  railroad  company  to  recover 
damages  for  decedent's  death  result- 
ing from  injuries  sustained  by  being 
struck  by  a  truck  left  by  an  express 
company's  employees  too  near  the 
track,  thereby  throwing  decedent  un- 
der the  cars,  and  the  railroad  com- 
pany filed  a  cross-action  against  the 
express  company,  seeking  to  recover 
over  against  the  express  company  by 
way  of  indemnity.  The  railroad  com- 
pany introduced  in  evidence  a  writ- 
ten contract  between  it  and  the  ex- 
press company,  authorizing  the  ex- 
press company  to  use  the  depot 
grounds,  but  there  was  no  clause  in 
such  contract  by  which  an  express 
company  expressly  agreed  to  indem- 
nify the  railroad  company  for  loss  re- 
sulting from  the  facts  stated  in  this 
case.  The  railroad  company  contended 
that  the  express  truck  was  left  at 
the  place  where  it  was  by  the  ex- 
press company,  and  that  if  there  was 
negligence  in  leaving  the  truck  at 
such  place,  it  was  the  negligence  of 
the  express  company,  and  that  for 
such  reason  the  court  should  render 
judgment  in  favor  of  the  railroad 
company  and  against  the  exprt^sa 
company  for  any  amount  that  plain- 
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such  ezeessive  speed  the  proxixnate  couse  of  the  injuries  sustained  by  Al.  M. 
Frederick  and  Ben  Schneider?    Answer:    No. 

(11)  Did  the  en^neer  fail  to  exercise  ordinary  care  in  the  operation  of  his 
engine  as  he  approached  the  point  of  collision?    Answer:    No. 

(12)  Not  answered. 

(13)  Was  the  defendant  railway  company,  or  any  of  its  officers,  servants, 
or  employees  guilty  of  any  want  of  ordinary  care  in  storing  or  permitting  the 
box  cars  to  remain  south  of  Commercial  street  crossing  on  the  center  track  of 
the  defendant  railway  company  on  the  night  of  the  collision?    Answer:   No. 

(14)  Not  answered. 


tiff  recovered  against  the  railroad 
company.  Plaintiff  recovered  a  judg- 
ment against  the  railroad  company 
for  $7,500,  and  judgment  was  ren- 
dered in  favor  of  the  express  com- 
pany as  against  both  plaintiff  and  the 
railroad  company.  On  appeal,  the 
judgment  was  affirmed.  Houston  & 
T.  C.  R.  Co.  V.  Wells  Fargo  &  Co.,  59 
Tex.  Civ.  App.  241,  125  S.  W.  971 
(1910). 

E.     Railroad    company    and    sleeping 
car  company. 

Plaintiff  sued  a  railroad  company 
and  the  Pullman  Company  to  recover 
damages  for  injuries  sustained  by  his 
wife  when  she  was  wrongfully  caused 
to  disembark  from  the  Pullman  ear 
in  the  defendant's  train  before  reach- 
ing her  destination,  whereby  she  was 
compelled  to  carry  a  14-months '-old 
child  and  her  baggage  to  the  pas- 
senger depot,  a  distance  of  about 
one-half  mile,  in  the  dark,  causing  her 
nervous  shock  and  physical  strain, 
resulting  in  permanent  injury.  Plain- 
tiff further  alleged  that  his  wife  was 
informed  that  the  train  had  reached 
the  station,  and  was  directed  by  the 
Pullman  porter  to  alight  therefrom, 
and  that  being  unacquainted  with  the 
locality,  and  it  being  in  the  night- 
time, she  disembarked  upon  the  rep- 
resentations of  the  porter,  and  when 
she  had  done  so  the  train  moved  off 
leaving  her  standing  in  the  dark, 
without  protection  or  assistance;  and 
that  the  negligence  of  the  defendants' 
employees,  in  so  causing  plaintiff's 
wife  to  alight,  was  the  proximate 
cause    of    her    injury.      The    railroad 


company  answered  by  general  and 
special  denials,  and  pleaded  contribu- 
tory negligence.  It  also  alleged  that 
it  stopped  its  train  in  obedience  to 
an  interlocking  switch  signal,  and  was 
liot  guilty  of  any  negligence  by  rea- 
son of  such  act;  that  while  the  train 
had  so  stopped,  the  Pullman  Com- 
pany's porter  caused  plaintiff's  wife 
to  alight  at  the  wrong  place,  and  that 
if  she  sustained  the  injuries  com- 
plained of  they  were  the  result  of 
the  negligence  of  the  Pullman  Com- 
pany's servant,  and  not  of  the  rail- 
way company.  It  prayed  that  in  the 
event  that  plaintiff  recovered  a  judg- 
ment against  the  railway  company 
that  it  have  a  judgment  over  against 
the  Pullman  Company.  The  Pullman 
Company  answered  by  general  denial, 
and  pleaded  specially  that  it  was  not 
a  common  carrier,  nor  engaged  in  the 
transportation  of  passengers,  but 
merely  manufactured  sleeping  cars 
and  rented  them  to  railroad  compa- 
nies, under  whose  control  and  man- 
agement they  were  operated;  that  the 
porter  was  acting  as  the  servant  of 
the  railway  company  at  the  time  al- 
leged; and  that  if  the  porter  was 
mistaken  in  inviting  passengers  to 
alight  at  that  place,  it  was  by  reason 
of  the  failure  of  the  train  conductor 
to  properly  superintend  the  discharge 
of  passengers.  Plaintiff  recovered  a 
judgment  and  verdict  for  $2,500 
against  both  defendants,  and  judg- 
ment was  rendered  in  favor  of  the 
railway  company  against  the  Pullman 
Company  for  the  amount  of  the  judg- 
ment recovered  by  plaintiff.  From 
the     latter     judgment     the     Pullman 
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(15)     What  damages  did  Al.  M.  Frederick  sustain f    Answer:    $7,425. 
(16^     What  damages  did  Ben  Schneider  sustain?     Answer:    $4,200. 

(17)  Was  the  assignment  of  the  claims  of  Frederick  and  Schneider  to  the 
plaintiff  taken  by  the  plaintiff  for  and  in  behalf  of  the  defendant  traction  com- 
pany?   Answer:    No. 

(18)  Which  of  the  following  parties  is  the  real  party  in  interest  in  this 
action,  to  wit,  A.  K.  Ellis  or  the  Wisconsin  Traction,  Light,  Heat  &  Power 
Company?    Answer:    A.  K.  Ellis. 

After  verdict  all  the  parties  filed  alternative  motions  to  change 


Company  appealed.  The  court,  af- 
firming the  judgment,  held  that  the 
railroad  company  was  only  passively 
negligent,  and  the  Pullman  Company 
actively  negligent,  in  inducing  the  in- 
jury to  plaintiff's  wife.  Pullman  Co. 
V.  Hoyle,  52  Tex.  Civ.  App.  534,  115 
S.  W.  315   (1909). 

Plaintiff  was  a  passenger  on  a 
Pullman  car  in  the  defendant  rail- 
road company's  train.  She  was  car- 
ried past  her  station  and  there  dis- 
charged, and  was  compelled  to  walk 
back  and  carry  a  child  and  a  suit- 
case, and  alleged  injury  from  fright, 
and  serious  physical  injury  as  the  re- 
sult thereof.  Her  husband  sued  both 
the  railroad  company  and  the  Pull- 
man company  to  recover  damages  for 
her  injuries.  The  railroad  company 
filed  a  separate  answer  which  included 
a  general  demurrer,  general  denial, 
and  special  answer  in  which  it  was 
alleged  that  it  was  not  guilty  of  any 
negligence,  but  that  its  codefendant 
was  guilty  of  the  negligence  which 
caused  the  injuries  to  plaintiff's  wife, 
and  prayed  for  judgment  over  against 
the  Pullman  Company  for  the  amount 
of  any  judgment  which  plaintiff  might 
recover  against  it.  The  cross-action 
alleged  in  substance  that  the  railroad 
company  was  hauling  the  Pullman 
car  under  a  contract  with  such  com- 
pany; that  plaintiff's  wife  paid  the 
Pullman  Company  for  the  use  of  a 
berth  in  that  car;  that,  as  between 
the  two  defendants  it  was  the  duty 
of  the  Pullman  Company,  and  not  of 
the  railroad  company,  to  notify  plain- 
tiff's wife  when  her  destination  was 
reached,  and  to  asisist  her  in  getting 


off  the  train,  which  it  alleged  the 
Pullman  Company  negligently  failed 
to  do.  The  Pullman  Company  an- 
swered by  general  demurrer,  general 
denial,  and  certain  special  pleas. 
Plaintiff's  testimony  tended  to  show 
that  she  was  put  off  the  car  more 
than  2,000  feet  from  the  station, 
while  the  testimony  on  behalf  of  the 
defendants  tended  to  show  that  the 
distance  was  between  213  and  300 
feet  from  the  station.  There  was  no 
proof  showing  that  it  was  not  custom- 
ary to  put  passengers  off  where  de- 
fendant's testimony  tended  to  show 
the  porter  left  plaintiff's  wife,  or 
even  where  the  testimony  tended  to 
show  that  she  got  off  the  car.  The 
Pullman  porter  testified  that  on  dis- 
covering that  plaintiff's  wife  had  not 
gotten  off  at  the  station  at  the  first 
stop  of  the  train,  he  pulled  the  bell 
cord  which  caused  the  engineer  to 
stop  the  train  the  second  time,  and 
that  he  then  helped  plaintiff's  wife 
off,  took  her  suitcase  and  carried  it 
for  her  a  part  of  the  way  back  to- 
wards the  station,  but  did  not  carry 
it  all  the  way  to  the  station,  as  the 
brakeman  was  waving  a  signal  for 
the  train  to  start.  It  was  dark  when 
plaintiff's  wife  got  off  the  car  and 
made  her  way  back  to  the  depot. 
Plaintiff  recovered  a  judgment  against 
the  railroad  company,  but  the  court 
denied  recovery  over  against  the  Pull- 
man Company,  from  which  judgment 
the  railroad  company  appealed.  The 
court,  while  affirming  plaintiff's  judg- 
ment against  the  railroad  company, 
reversed  the  judgment  and  remanded 
the    cause    as    between    the    railroad 
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the  answers  to  certain  questions  in  the  special  verdict.  The  motion 
of  the  defendant  railway  company  being:  (1)  For  judgment  upon 
the  verdict  and  undisputed  evidence;  (2)  for  an  order  changing  the 
answers  to  questions  7  and  9  in  the  special  verdict  from  **Yes''  to 
*'No'';  (3)  for  judgment  notwithstanding  the  verdict;  and  (4)  to 
change  the  answer  to  question  17  from  **No''  to  **Yes/'  and  the 
answer  to  question  18  from  *'A.  K  Ellis"  to  '*  Wisconsin  Traction, 


company  and  the  Pullman  Company, 
holding  that  the  cross-plea  against 
the  Pullman  Company  alleged  facts 
bringing  the  case  within  the  excep- 
tion to  the  rule  that  there  can  be  no 
contribution  or  indemnity  between 
joint  active  wrongdoers;  and  that  al- 
though there  was  no  proof  of  a  con- 
tract to  indemnify,  the  railroad  com- 
pany had  the  right  to  recover  upon 
the  ground  that  the  Pullman  Com- 
pany was  the  active  wrongdoer,  and 
the  railroad  company  was  merely  a 
passive  actor.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Maxwell,  —  Tex. 
Civ.  App.  — ,  130  8.  W.  722   (1910). 

The  plaintiff  took  passage  in  a  car 
of  the  defendant  sleeping  car  com- 
pany in  a  train  of  the  defendant  rail- 
road. The  train  stopped  only  a  min- 
ute at  the  place  where  the  plaintiff 
was  to  alight.  As  he  was  descending 
the  steps,  the  conductor  cried,  "All 
aboard.*'  The  porter  of  the  car  and 
the  brakeman  on  the  ground  near 
the  steps  answered  "All  right  here." 
The  train  started  with  a  slight  jerk 
as  the  plaintiff's  foot  reached  the  last 
step,  and  as  he  was  preparing  to 
step  onto  the  box  which  had  been 
placed  under  and  in  front  of  the  car 
steps.  As  he  stepped  onto  the  box 
it  turned  over  and  the  plaintiff  fell 
to  the  ground  with  his  arm  on  the 
rail  under  the  car.  The  porter  jerked 
him  out  from  under  the  car  and 
raised  him  to  a  standing  position,  and 
then  ran  to  overtake  the  train,  which 
was  moving.  When  the  plaintiff  at- 
tempted to  stand,  his  leg  gave  way 
and  he  fell  again  to  the  ground,  sus- 
taining a  fracture  of  the  patella  of 


his  left  leg  and  bruising  his  left  hip 
and  shoulder.  It  appeared  that  the 
brakeman  and  conductor  of  the  train 
knew  nothing  of  the  accident  until 
the  train  had  gone  some  distance  be- 
yond the  place  of  the  accident,  the 
porter  having  failed  to  give  notice 
to  the  train  conductor  that  the  plain- 
tiff had  not  yet  alighted,  as  was  the 
custom,  when  the  train  was  ordered 
to  start  too  soon.  The  railway  com- 
pany had  a  contract  with  the  Pulhnan 
Company  whereby  the  latter  was  to 
indemnify  it  against  liability  for  in- 
juries to  persons  arising  from  the  acts 
or  omissions,  whether  negligent  or 
otherwise,  of  employees  of  the  Pull- 
man Company.  The  court  charged 
that  if  the  injuries  to  the  plaintiff 
were  caused  by  negligence  of  the 
Pullman  Company's  employees,  the 
railway  company  was  entitled  to 
judgment  on  its  plea  over  that  the 
Pullman  Company  was  liable  for  any 
judgment  rendered  against  it.  As  the 
court  pointed  out,  the  railway  com- 
pany was  entitled  to  its  requested 
instruction  that  if  the  plaintiff's  in- 
juries were  caused  by  acts  or  omis- 
sions in  the  line  of  employment  of 
the  Pullman  Company's  employees, 
whether  such  acts  or  omissions  were 
negligent  or  not,  then  the  Pullman 
Company  was  liable  for  the  injuries 
sustained,  in  accordance  with  their 
contract  of  indemnity.  "It  may  be," 
said  the  court,  "that  if  the  charge 
requested  had  been  given  the  jury 
would  have  found  that  the  acts  or 
omissions  of  the  porter  »  ♦  ♦ 
inducing  and  concurring  with  the  neg- 
ligence   of     the        ♦    ♦     ♦     [railway 
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Light,  Heat  &  Power  Company."  The  court  changed  the  answer  to 
question  No.  10  from  **No''  to  *'Yes,"  and  also  changed  the  answer 
to  question  No.  17  from  **No''  to  **Ye8."  The  court  further  ordered 
that  the  plaintiff  was  not  entitled  to  recover,  and  that  his  rights  were 
merged  with  those  of  the  traction  company,  and  ordered  judgment 
in  favor  of  the  traction  company  and  against  the  railway  company 
for  one-half  of  the  amount  paid  by  the  traction  company  in  settle- 


company]  in  starting  the  train  at  the 
time  it  did,  caused,  or  contributed  to 
oause,  plaintiff's  injuries,  though  they 
were  unwilling  to  find  that  such  acts 
or  omissions  were  negligent."  Gulf, 
C.  &  8.  F.  By.  Co.  v.  Scripture,  — 
Tex.  Civ.  App.  — ,  210  S.  W.  269 
(1919). 

The  defendant  railroad,  over  which 
the  plaintiff  was  being  transported 
in  a  coach  of  the  defendant  sleeping 
car  company,  ordered  the  plaintiff 
and  similar  passengers  transferred  to 
another  car.  The  servants  of  the  sleep- 
ing car  company  awakened  the  plain- 
tiff and  compelled  him,  in  making  the 
transfer,  to  walk  through  rain  and 
mud,  and  then  refused  to  heat  the 
second  coach  or  give  him  a  berth 
therein.  The  plaintiff,  compelled  to 
ride  in  his  wet  clothing,  became  ill, 
contracted  tuberculosis  and  was  with- 
out hope  of  recovery.  The  sleeping 
car  company  filed  a  cross-action 
against  the  railroad  giving  the  initial 
order,  and  from  a  judgment  for  the 
plaintiff  in  the  first  action  and  for 
the  defendant  railway  company  in 
the  cross-action,  the  Pullman  Com- 
pany appealed.  The  court  affirmed  the 
judgment,  holding  that  the  sleeping 
car  company  was  the  active  and  di- 
rect agent  concerned  in  the  negligence 
which  culminated  in  the  injuries,  and 
had  no  right  to  demand  contribution 
from  the  other  tort-feasor — ^namely, 
the  railroad  company  which  gave  the 
order  to  make  the  transfer.  "Let  it 
be  admitted,"  said  the  court,  "that 
the  railway  company  ordered  the 
coach  to  be  put  where  it  was;  that  it 
ordered  that  the  passengers  be  trans- 


ferred from  one  coach  to  another.  It 
did  not  prevent  the  two  cars  from 
being  placed  close  to  each  other;  it 
did  not  compel  the  passengers  to  walk 
through  rain  and  mud  and  water;  did 
not  refuse  to  heat  the  second  coach; 
and    it    did    not    refuse    a    berth    to 

*  *  *  [the  plaintiff].  Both  may  have 
been  guilty  of  negligence,  but  cer- 
tainly *  *  *  [the  sleeping  car 
company]  was  not  a  passive,  but  an 
active,  agent  in  bringing  about  the 
injuries    to    the    passenger.     Certainly 

*  *  *  [the  sleeping  car  company] 
had  no  right  to  demand  contribution 
from  the  other  tort-feasor;  it  being 
the  active  and  direct  agent  concerned 
in  the  negligence  which  culminated 
in  the  injuries."  The  court  also 
pointed  out  that  as  both  the  railway 
company  and  the  sleeping  car  com- 
pany were  joint  tort-feasors,  the  lat- 
ter could  not  complain  that  the 
liability  of  the  former  was  not  submit- 
ted to  the  jury,  so  far  as  the  judg- 
ment rendered  against  it  in  favor  of 
the  passenger  was  concerned.  Pull- 
man Oo.  V.  McGowan,  —  Tex.  Civ. 
App.  — ,  210  8.  W.  842  (1919). 

F.    BaUroad  comikany  and  car  manu- 
facturing company. 

A  brakeman  was  injured  oeeause 
of  a  defective  brake,  and  sued  the 
railroad  company  in  whose  service  the 
car  was  at  the  time  of  the  injury,  and 
the  company  which  manufactured  and 
furnished  the  car  to  the  railroad 
company.  Plaintiff  alleged  negligence 
on  the  part  of  the  railroad  company 
in  not  properly  inspecting  the  car, 
and  on  the  part  of  the  manufacturing 
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ment  of  the  two  claims,  which  was  the  same  amount  assessed  as 
damages  in  the  special  verdict.  Judgment  was  entered  accordingly, 
from  which  plaintiff  and  the  defendant  Chicago  &  Northwestern 
Bailway  Company  appealed. 

KERWIN,  J.  (after  stating  the  facts  as  above).  It  is  established 
by  the  verdict  in  this  case  that  Frederick  and  Schneider  were 
injured;  that  the  conductor  of  the  traction  company  failed  to  dis- 


company  in  negligently  making  and 
delivering  the  car  to  the  railroad 
company  with  a  defective  brake  staff, 
when  it  knew,  or  should  have  known, 
of  sneh  defect.  At  the  conclusion 
of  the  evidence,  the  court  instructed 
the  jury  to  find  for  the  manufactur- 
ing company,  but  submitted  the  case 
to  the  jury  as  to  the  railroad  com- 
pany. The  jury  returned  a  verdict 
for  plaintiff  against  the  railroad  com- 
pany, upon  which  judgment  was  en- 
tered. The  railroad  company,  having 
paid  off  the  judgment,  brought  suit 
against  the  manufacturing  company 
to  recover  the  amount  paid.  It  was 
shown  that  the  railroad  company  had 
ordered  from  the  manufacturing  com- 
pany a  number  of  gondola  cars,  in- 
cluding the  one  in  question;  that  this 
particular  car,  when  received  by  the 
railroad  company,  had  been  inspected 
by  it;  and  that  the  men  who  made 
the  inspection  did  not  discover  the 
defect  in  the  brake  staff,  which  was  a 
defective  weld  covered  over  with 
{Mtint.  The  car,  after  being  loaded 
with  bricks,  was  again  inspected  by 
two  servants  of  the  railroad  company, 
who  did  not  discover  any  defect  in 
the  brake  staff  because  of  the  paint. 
The  car  was  then  sent  to  another 
place,  and  was  being  shifted  in  the 
yard,  preparatory  to  being  sent  out, 
when  the  brakeman,  in  attempting  to 
set  the  brake,  was  thrown  off  the  car 
when  the  brake  rod  parted  at  the  de- 
fective place,  which  was  some  dis- 
tance below  the  brake  wheel.  Judg- 
ment was  rendered  in  favor  of  plain- 
tilf,  and  on  appeal  by  defendant  the 
court  affirmed  the  judgment,  holding 
19  N.  C.  C.  A.— 14 


that  the  evidence  of  negligence  on  the 
part  of  defendant  was  sufficient  to 
sustain  the  finding  of  the  jury,  and 
that  the  primary  negligence,  as  to  the 
defective  brake,  was  in  the  manu- 
facturing company,  the  negligence  of 
the  railroad  company,  in  failing  to 
discover  the  defect,  being  merely  sec- 
ondary, so  that  the  railroad  company 
was  entitled  to  recover  over  against 
the  manufacturing  company.  Pullman 
Co.  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.,  147  Ky.  498,  144  8.  W.  385 
(1912). 

O.     Bailroad    company    and    its    em- 
ployee. 

In  the  case  of  Mayberry  v.  North- 
em  Pac.  R.  Co.,  100  Minn.  270,  12  L. 
R.  A.  (N.  8.)  675,  10  Ann.  Cas.  754, 
110  N.  W.  356  (1907),  in  which  the 
action,  which  was  for  wrongful  death, 
was  brought  against  a  railway  com- 
pany and  certain  of  its  employees 
jointly,  for  negligent  causation  of  the 
death,  the  principal  question  related 
to  a  contention  of  the  defendant  that 
there  was  an  improper  joinder  of  par- 
ties. In  disposing,  however,  of  the 
case,  in  a  decision  sustaining  the 
overruling  of  special  demurrers  to  the 
complaint,  the  court  touched  upon  the 
subject  of  the  present  note  in  the 
following  language:  "There  is,  it  is 
true,  a  general  rule  that  the  right  of 
contribution  does  not  exist  as  between 
joint  tort-feasors;  but  it  applies  only 
between  persons  who  by  concert  of 
action  intentionally  commit  the  wrong 
complained  of.  Where  there  is  no 
concert  of  actioii  in  the  commission 
of  the  wrong,  the  rule  does  not  ap- 
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charge  his  duty  in  ascertaining  whether  the  train  of  the  railway 
company  was  coming  over  the  crossing,  and  that  such  failure  was 
a  proximate  cause  of  the  injuries  sustained;  that  the  railway  com- 
pany failed  to  keep  a  flagman  stationed  at  the  crossing  in  question 
at  the  time  of  the  collision,  contrary  to  an  ordinance  of  the  city 
of  Neenah,  and  was  guilty  of  want  of  ordioary  care  in  failing  to 
do  so,  but  that  such  want  of  ordinary  care  was  not  a  proximate 


ply.  In  such  cases  the  parties  are 
not  in  pari  delicto  as  to  each  other, 
and  as  between  themselves  their  rights 
may  be  adjusted  in  accordance  with 
the  principles  of  law  applicable  to 
the  relation  in  fact  existing  between 
them.  The  rule  does  not  apply  to 
torts  which  are  the  result  of  mere 
negligence. ' ' 

H.     Ballroad   company   and   its   con- 
tractor. 

1.    Injury  to  passenger. 

The  plaintiff  railway  company 
sought  to  recover  against  the  de- 
fendant contractor  the  amount  of  a 
judgment  recovered  against  the  rail- 
way company  by  one  who  had  sus- 
tained injury  as  a  result  of  the  de- 
railment of  one  of  the  railway  com- 
pany's cars  caused  by  its  running 
into  a  pile  of  sand  which  had  been 
left  on  the  track  by  the  defendant 
in  violation  f  certain  stipulations  in 
the  latter 's  contract  with  the  rail- 
way company.  In  the  case  deter- 
mining the  liabiUty  of  the  railway 
company  to  the  third  person  it  had 
been  contended  by  the  company  that 
there  was  no  negligence  shown  on  its 
part,  and  it  had  been  judicially  de- 
termined that  *'The  mere  presence  of 
the  sand  upon  the  track  was  no  men- 
ace to  the  plaintiff.  If  the  cars  had 
not  been  moved,  the  plaintiff  would 
not  have  been  injured.  It  was  the 
aUeged  negligent  movement  of  the 
cars  over  the  accumulated  sand  which 
caused  the  injury."  To  sustain  its 
claim  in  the  present  action  the  plain- 
tiff company   contended   that  the   de- 


fendant contractor  had  been  negligent 
in  leaving  the  sand  on  the  track.  Af- 
firming judgment  entered  on  a  verdict 
directed  for  the  defendant,  the  court 
said:  '*We  think  it  »  *  ♦  clearly 
appears  and  is  established  that  the 
plaintiff  and  the  defendant  were  joint 
tort-feasors.  As  between  actual  joint 
tort-feasors  the  law  will  not  enforce 
contribution  or  indemnity."  The 
court  then  expressly  recognized  the 
existence  of  exceptions  to  the  general 
rule  stated,  referring  to  its  prior  de- 
cision in  the  case  of  Hart  Tp.  v.  No- 
ret  (Mich.),  V,  ante;  but  adding  that 
the  instant  case  did  not, in  the  court's 
opinion,  come  within  any  of  the  ex- 
ceptions; the  plaintiff  company  hav- 
ing been  convicted  in  the  prior  suit 
of  active  negligence.  Detroit,  G.  H. 
&  M.  R.  Co.  V.  Boomer,  194  Mich.  52, 
160  N.  W.  642  (1916). 

2.     Locomotiye  engineer  killed. 

A  locomotive  engineer  was  killed 
as  the  result  of  collision  of  his  engine 
with  earth  and  rock  thrown  upon  the 
track  by  contractors  excavating 
preparatory  to  the  laying  of  an  ad- 
ditional track.  In  a  suit  by  the  ad- 
ministratrix of  the  deceased  against 
the  contractors,  the  trial  judge  in- 
structed upon  a  certain  hypothesis 
that  the  defendants  would  stand  in 
the  position  of  independent  contrac- 
tors and  that  the  railroad  company 
would  not  be  liable  for  negligence  of 
the  contractors.  In  the  course  of  a 
decision  affirming  a  judgment  against 
the  contractors  the  supreme  court  of 
appeals,    while    conceding    that    the 
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cause  of  the  injuries;  that  the  railway  company  was  operating  its 
train  at  a  speed  in  excess  of  12  miles  per  hour  in  approaching  the 
crossing  and  within  20  rods  thereof,  but  that  such  excessive  speed 
was  not  a  proximate  cause  of  the  injury,  and  that  the  engineer  did 
not  fail  to  exercise  ordinary  care  in  the  operation  of  his  engine  as 
he  approached  the  point  of  collision;  that  the  railway  company  or 
its  officers,  servants  or  employees  were  not  guilty  of  want  of  ordi- 


trial  court  had  erred  in  giving  the 
instmction,  held  that  the  error  was 
not  prejudicial  and  hence  not  a 
ground  for  reversal,  because  of  the 
rule  **that  joint  tort-feasors  are 
jointly  and  severally  liable,  but  that 
no  right  of  contribution  exists  among 
them,  or  remedy  over  by  one  against 
the  other/'  Walton,  Witten  &  Gra- 
ham V.  Miner's  Adm'x,  109  Va.  210, 
132  Am.  St.  Bep.  908,  63  8.  E.  458 
(1909). 

3.    Employee  of  contractor  injured. 

As  the  result  of  negligence  on  the 
part  of  subcontractors  in  the  construc- 
tion of  a  railroad,  one  of  their  em- 
ployees was  injured.  He  sued  the  rail- 
road company  and  recovered.  Subse- 
quently the  railroad  company,  having 
paid  the  judgment,  brought  action 
against  the  insurer  of  the  subcon- 
tractors. In  this  action,  by  an  amend- 
ment to  the  complaint  summons,  the 
chief  contractor  was  made  a  party 
plaintiif.  It  was  alleged  and  not  de- 
nied that  he  had  reimbursed  the  rail- 
road company  with  respect  to  the 
payment  of  the  judgment  against  it, 
and  recovery  was  asked  on  behalf  of 
the  chief  contractor,  who  happened  to 
be  a  member  also  of  the  firm  acting 
as  subcontractors,  against  the  defend- 
ant insurer  on  the  policy.  On  appeal 
from  a  judgment  in  the  plaintiff's 
favor  the  defendant  insurer  raised  the 
point  that  it  had  not  agreed  in  its 
policy  to  be  responsible  on  the  con- 
tract of  the  chief  contractor  to  hand 
over  the  railroad  to  the  corporation 
free  from  liability  for  damages  to  em- 


ployees. The  question  of  indemnity 
became  material  in  the  disposition  of 
this  part  of  the  case,  and  the  court 
held  that  the  defendant  insurer,  by 
paying  the  judgment  and  taking  the 
receipt  of  the  chief  contractor,  would 
be  fully  protected  against  any  ac- 
tion by  the  subcontractors,  since  the 
latter  were  indebted  to  the  chief  con- 
tractor for  the  payment  made  by  him 
to  the  railroad  corporation,  and  that 
the  receipt  from  the  railroad  corpora- 
tion to  the  chief  contractor  would 
show  '*a  valid  debt"  against  the 
subcontractors,  even  had  the  chief 
contractor  not  been  a  member  of  the 
partnership  operating  as  subcon- 
tractors. The  judgment  rendered  was 
affirmed.  Black  Mountain  B.  Co.  v. 
Ocean  Accident  &  Guarantee  Corp., 
175  N.  C.  566,  96  S.  E.  25   (1918). 


4.     Team  frightened  by 


of  rails. 


Plaintiff  sustained  personal  injuries 
from  the  frightening  of  his  horses  at 
steel  rails  while  at  the  intersection  of 
a  street  and  the  defendant  railroad, 
and  sued  the  railroad  company  and  a 
building  company  to  recover  damages 
for  his  injuries.  The  railroad  com- 
pany, answered  by  way  of  denial,  and 
also  specially,  alleging  that  it  had 
contracted  with  a  construction  com- 
pany to  build  an  extension  of  its 
road,  and  that  under  the  contract 
these  steel  rails  were  furnished;  that 
the  construction  company  had  con- 
tracted with  the  building  company, 
and  the  building  company,  under  the 
contract  had  executed  a  bond,  pay- 
able   to    the    construction    company, 
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nary  care  in  permitting  box  cars  to  remain  south  of  Commercial 
street  crossing  on  the  center  track  of  the  defendant  railway  com- 
pany at  the  time  of  the  collision;  that  the  damages  sustained  by 
Frederick  were  $7,425  and  by  Schneider  $4,200  j  that  the  assignment 
of  the  claims  of  Frederick  and  Schneider  were  taken  by  the  plain- 
tiff; and  that  the  plaintiff  is  the  real  party  in  interest.  The  court 
below  on  motion  changed  the  answers  of  the  jury  to  the  effect  that 


with  a  casualty  insurance  company 
as  surety  thereon,  and  prayed  that 
the  construction  company  and  the 
bonding  company  be  made  parties 
defendant,  and  asked  for  a  judg- 
ment over  against  those  companies. 
The  construction  company  answered, 
praying  for  judgment  over  against 
the  building  company  and  the  bond- 
ing company,  on  the  contract  and 
bond  executed  to  it  by  the  building 
company.  The  court  found  that  the 
railroad  company  maintained  its  track 
intersecting  the  street  in  question, 
where  the  accident  occurred;  that  the 
building  company  contracted  with  the 
construction  company  for  the  con- 
struction of  an  extension  of  the  rail- 
road company's  line;  that  during  the 
life  of  such  contract  the  railroad 
company  permitted  the  building  com- 
pany to  use,  and  acquiesced  in  the 
use  of,  its  old  line  of  railway  at  the 
street  intersection  in  question;  that 
prior  to  the  accident  the  building 
company,  with  the  permission,  acqui- 
escence, and  consent  of  the  railroad 
company,  peftnitted  the  street  at  the 
railroad  intersection,  and  particularly 
the  public  crossing  thereof,  to  become 
blockaded  and  in  a  bad  and  unsafe 
condition  for  travel,  by  piling  .  and 
permitting  to  be  piled  in  the  street 
and  upon  the  crossing  large  piles  of 
steel  rails,  and  in  placing  and  per- 
mitting to  remain  in  the  street.  In 
and  upon  the  crossing,  a  portion  of 
an  old  wagon  frame;  that  such  street 
and  public  crossing,  by  reason  of  the 
steel  rails  being  piled  thereon,  and  by 
reason  of  said  wagon  frame  upon  the 
same,  was  in  an   unsafe   condition  at 


the  time  of  the  accident  in  question; 
that  the  street  and  crossing  was  not 
in  the  condition  at  the  time  of  the 
accident  that  it  was  prior  to  such  ob- 
struction by  the  railway;  that  the 
condition  of  the  street  before  the 
crossing  thereof  by  the  railway  was 
good  and  safe,  with  no  obstruc- 
tion in  the  street  nor  upon  the 
crossing;  that  on  the  day  of  the  ac- 
cident plaintiff  was  traveling  along 
the  street  in  question  which  crossed 
the  railway  where  the  accident  oc- 
curred; that  plaintiff  was  riding  a 
gentle  horse,  and  believed  that  he 
could  cross  without  injury  to  him- 
self; that  on  account  of  the  condition 
of  the  street  and  railroad  crossing 
plaintiff's  horse  became  frightened, 
fell  with  plaintiff,  and  becoming  en- 
tangled in  the  wagon  hounds,  and  be- 
ing frightened  at  the  rails,  and  not 
having  sufficient  room  on  the  cross- 
ing by  reason  of  its  said  condition, 
plaintiff  was  unable  to  control  his 
horse  and  was  injured  by  falling  from 
the  horse  and  into  the  wagon  frame; 
that  the  building  company  and  the 
railroad  company  were  negligent  in 
permitting  the  crossing  and  street  to 
be  in  such  condition  at  the  time 
plaintiff  was  injured;  that  the  negli- 
gence of  such  defendant  was  the  di- 
rect and  proximate  cause  of  plain- 
tiff's injuries,  and  that  plaintiff  was 
not  guilty  of  contributory  negligence. 
By  the  conditions  of  the  bond,  the 
bonding  company  was  not  made  lia- 
ble for  the  railroad  company's  or  the 
construction  company 's  negligence. 
By  statute  railroad  companies  had 
the   right   to   cross   streets  with  their 
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the  plaintiff  was  not  the  real  party  in  interest  and  that  the  ezcessive 
rate  of  speed  was  a  proximate  cause  of  the  injury. 

The  vital  points  in  controversy  in  this  case  are:  (1)  Was  Ellis 
or  the  traction  company  the  real  party  in  interest ;  (2)  is  the  finding 
of  excessive  speed  supported  by  the  evidence;  (3)  was  the  court 
right  in  changing  the  answer  of  the  jury  on  the  question  of  prox- 
imate cause;  (4)  was  the  traction  company  entitled  to  contribution. 


roads,  but  were  charged  with  the 
duty  to  keep  such  crossings  in  repair, 
and  not  to  impair  their  usefulness. 
The  contract  between  the  railroad 
company  and  the  construction  com- 
pany provided  that  the  construction 
company  should  provide  all  grounds 
for  the  deposit  of  material  when  not 
within  the  limit  of  the  railroad  com- 
pany's land.  Plaintiff  recovered  a 
judgment  against  the  railroad  com- 
pany and  the  building  compaiiyy  but 
judgment  was  rendered  in  favor  of 
the  construction  company  and  against 
the  building  company  and  the  bond- 
ing company.  The  bonding  company 
and  the  railroad  company  appealed. 
The  court,  in  affirming  a  judgment 
for  plaintiff  against  the  railroad  com- 
pany, the  building  company  and  the 
construction  company,  but  reversing 
the  judgment  as  to  the  bonding  com- 
pany, held  that  the  duty  of  the  rail- 
road company  as  to  the  street  cross- 
ing could  not  be  shifted  to  an  inde- 
pendent contractor;  that  if  the  rail- 
road company  permitted,  and  the  con- 
struction company  and  the  building 
company  acted  with  it  in  the  matter 
of  causing  the  obstruction  com- 
plained of,  they  might  be  held  jointly 
liable;  that  the  railroad  company,  the 
construction  company  and  the  build- 
ing company  were  joint  tort-feasors, 
between  whom  there  could  be  no  con- 
tribution; and  that  the  proximate 
cause  of  the  injury  was  the  negligence 
in  placing  the  steel  rails  in  the  street, 
rendering  it  unsafe  as  a  crossing. 
Quanah,  A.  So  P.  Ry.  Co.  v.  Gk>odwin, 
—  Tex.  Civ.  App.  — ,  177  8.  W.  545 
(1915\ 


6.    Stone  thrown  upon  adjoining  land. 

Plaintiff  sued  a  railroad  company 
to  recover  damages  for  stones  thrown 
upon  his  premises  during  the  con- 
struction of  its  line  of  road.  The 
railroad  company  answered  by  general 
denial,  and  pleaded  specially  that  the 
damages  suffered  by  plaintiff,  if  any, 
were  done  by  an  independent  con- 
tractor employed  by  the  railroad 
company  to  construct  its  line  of  road, 
over  whom  the  railroad  company  had 
no  control,  except  as  to  the  result  of 
the  work  done.  The  court  found  that 
the  injury  complained  of  was  occa- 
sioned by  the  contractors,  who  were 
independent  contractors  in  the  con- 
struction of  the  road  through  the 
premises  of  plaintiff.  The  railroad 
company  dismissed  its  cross-action  as 
to  the  contractor,  but  not  as  to  the 
surety  of  the  contractor.  Plaintiff 
contended  that  wherever  an  independ- 
ent contractor,  in  the  prosecution  of 
his  work,  must  exercise  in  whole  or 
in  part,  a  franchise  granted  by  the 
legislature  to  his  employer,  the  com- 
pany must  answer  for  his  torts,  be- 
cause it  was  bound  to  see  to  the  cor- 
rect execution  of  the  powers  con- 
ferred by  the  legislature.  Judgment 
was  rendered  for  plaintiff  against  the 
railroad  company  for  $145,  and  in 
favor  of  the  railroad  company  over 
against  the  surety  of  the  contractor, 
from  which  judgment  the  railroad 
company  appealed.  In  reversing  the 
judgment  and  remanding  the  cause, 
the  court  held  that  the  contractor 
was  not  exercising  any  franchise 
granted  to  the  railroad  company;  that 
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1.  Separate  suits  were  brought  by  the  injured  parties,  Frederick 
and  Schneider,  against  both  the  railway  company  and  traction  com- 
pany. The  Schneider  suit  was  tried,  a  verdict  rendered  against  the 
traction  company,  and  the  case  afterwards  discontinued,  a  nonsuit 
haying  been  granted  as  to  the  railway  company.  It  seems  that  upon 
the  trial  of  the  case  no  evidence  was  offered  regarding  the  negligence 
of  the  railway  company.     Afterwards  the  plaintiff,  Ellis,  purchased 


the  railroad  company  was  not  respon- 
sible for  the  damages  sustained  by 
plaintiff,  and  that  if  the  damages  to 
plaintiff  resulted  from  the  wrongful 
acts  of  an  independent  contractor  of 
the  railroad  company,  the  contractor 
was  liable  therefor.  StephanviHe,  N. 
&  8.  T.  R.  Co.  V.  Couch,  56  Tex.  Civ. 
App.  336,  121  S.  W.  189  (1909).  For 
companion  case,  see  StephanviHe,  N. 
&  S.  T.  B.  Co.  V.  Carter  (Tex.  Civ. 
App.),  121  S.  W.  192   (1909). 

I.     Bailroad   company   and   adjoining 
owner. 

1.    Flooding  of  land. 

Plaintiff  sued  the  defendant  rail- 
road company  and  the  defendant  ce- 
ment company  as  joint  tort-feasors  in 
causing  water  to  back  upon  his  land, 
by  means  of  a  dam  and  obstructions 
placed  in  the  river,  which  resulted 
in  damages  to  plaintiff's  land,  crops, 
etc.  The  railroad  company  pleaded 
in  defense  that  if  plaintiff  suffered 
damages,  it  was  on  account  of  the 
obstructions  placed  by  the  cement 
company,  and  prayed  for  judgment 
over  against  the  cement  company. 
The  cement  company  answered  deny- 
ing generally  that  it  did  anything  to 
cause  the  flooding  of  plaintiff's  land, 
and  that  if  flooded  it  was  because 
of  the  embankment  of  the  railroad 
company.  The  findings  of  fact  dis- 
closed that  the  defendant  railroad 
company,  for  the  purpose  of  protect- 
ing the  pier  of  its  bridge,  constructed 
a  wing  dam  across  the  channel  of 
the  river,  a  portion  of  the  dam  reach- 


ing into  the  state  of  Texas;  that  said 
dam  was  a  short  distance  below  the 
property  of  plaintiff;  that  the  result 
of  the  construction  of  the  dam  was 
to  change  the  channel  of  the  river 
from  the  west  to  the  east  bank  there- 
of; that  the  defendant  cement  com- 
pany constructed  certain  fills  and 
dams  in  the  river  opposite  to  the 
wing  dam  of  the  railroad  company; 
that  as  a  result  of  the  two  construc- 
tions, {he  water  was  impeded  in  its 
flow  so  that  silt  therein  was  permitted 
to  settle  in  the  bed  of  the  river  be- 
tween the  two  obstructions,  and  on 
the  land  of  plaintiff,  and  thereby 
to  raise  the  bed  of  the  river  and  the 
water  level  at  all  times,  and  espe- 
cially at  high  water  periods,  whereby 
during  the  flood  season  of  the  river 
the  waters  of  the  river  were  caused 
to  back  up  and  to  flow  over  onto 
plaintiff's  land,  injuring  the  same  and 
destroying  his  growing  trees,  crops, 
etc.  The  court  gave  a  peremptory  in- 
struction to  flnd  against  the  defend- 
ant railroad  company  on  its  cross- 
action  against  the  cement  company. 
Plaintiff  recovered  a  verdict  and  judg- 
ment against  the  railroad  company 
for  $1,333.33,  and  against  the  cement 
company  for  $2,666.67,  from  which  de- 
fendants appealed.  The  court,  in  af- 
firming the  judgment,  held  that  it 
was  not  a  case  in  which  the  doctrine 
of  contribution  between  joint  wrong- 
doers could  be  invoked;  and  that  if 
the  railroad  company  was  guilty  of 
such  wrong  as  would  authorize  the 
recovery  against  it,  it  could  not  re- 
cover against  the  cement  company 
as  a   joint   tort-feasor.     Southwestern 
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the  claims  of  Frederick  and  Schneider,  took  an  assignment  thereof, 
borrowed  the  money  from  the  traction  company,  and  gave  his  note 
therefor  and  paid  said  injured  parties  the  amount  agreed  upon  as 
consideration  of  the  purchase. 

The  plaintiflE  was  a  stockholder  in  the  traction  company,  and  of 
course  was  interested  in  it.  Undoubtedly  the  belief  on  the  part  of 
the  plaintiff  that  the  purpose  of  the  injured  parties  was  to  collect 


Portland  Cement  Oo.  v.  Kezer,  —  Tex. 
Civ.  App.  — ,  174  S.  W.  661   (1915). 

The  defendant  railroad  company, 
having  acquired  by  condemnation 
proceedings  a  right  of  way  across  a 
miU  race  belonging  to  the  plaintiff, 
80  conducted  construction  work  in 
the  building  of  a  bridge  across  the 
mill  race  as  to  obstruct  the  flow  of 
the  water,  with  the  result  that  it 
overflowed  the  banks  and  damaged 
property  of  another  railroad  com- 
pany, the  tracks  of  which  ran  parallel 
with  the  mill  race  and  on  a  level  some 
40  feet  below.  The  railroad  company 
whose  property  was  damaged  sued 
the  plaintiff  herein,  the  owner  of  the 
mill  race,  and  recovered  in  the 
amount  of  $3,870.90.  This  judgment 
the  plaintiff  paid  in  full,  and  subse- 
quently brought  an  action  against 
the  defendant  railroad  company  to 
recover  over.  It  seems  to  have  been 
alleged  in  the  petition  that  the  recov- 
ery in  the  prior  suit  against  the  plain- 
tiff was  had  upon  the  ground  of  negli- 
gence on  the  plaintiff's  part.  The 
trial  judge  submitted  the  present  case 
to  the  jury  upon  the  theory  that  al- 
though ordinarily  there  is  no  right  to 
contribution  in  favor  of  one  tort- 
feasor against  another,  yet  there  are 
exceptions  to  this  rule,  and  contribu- 
tion may  be  enforced  in  cases  pre- 
senting a  situation  similar  to  those 
in  which  *'a  municipality  is  required 
by  law  to  keep  its  streets  and  public 
ways  free  from  nuisance,  and  in 
proper  condition  for  use  by  the  pub- 
lie,  and  has  been  obliged  to  respond 
in  damages  at  the  suit  of  one  injured 
»     ♦     ♦   in  front  of  the  premises  of  a 


person  whose  duty  it  was  primarily  to 
keep  such  walk  in  proper  repair.*' 
The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  On  ap- 
peal the  circuit  court  affirmed  the 
judgment,  holding  that  the  case  fell 
within  such  exceptions  as  those  indi- 
cated in  the  instructions  given  by  the 
trial  court,  the  defendant  being  pri- 
marily liable  for  the  damage  done, 
on  the  principle  of  the  case  of 
Fletcher  v.  Bylands,  1  Law  Eep. 
Exch.  265,  in  accordance  with  which 
principle  a  recovery  could  have  been 
had  against  the  defendant  by  the  per- 
son damaged  by  merely  showing  that 
the  defendant  ''had  upon  its  prop- 
erty this  water,  which  was  liable  to 
overflow,  and  did  overflow,'*  causing 
the  damage,  "without  showing  any 
other  negligence"  on  the  part  of  the 
defendant.  Northern  Ohio  Ry.  Co.  v. 
Akron  Canal  &  Hydraulic  Co.,  28 
Ohio  Cir.  Ct.  51  (1905).  The  judg- 
ment was  affirmed  by  the  supreme 
court.  Northern  Ohio  Ry.  Co.  v. 
Akron  Canal  &  Hydraulic  Co.,  75 
Ohio  8t.  620,  80  N.  E.  1130  (1906). 

2.    Injury  to  railroad  employee  by  ob- 
ject near  track. 

A  switchman,  while  on  the  top  of 
a  car  setting  th*e  brakes,  was  struck 
and  knocked  from  the  car  and  injured 
by  a  pipe  constructed  over  the  rail- 
road track  by  a  smelting  company. 
He  sued  both  the  railroad  company 
and  the  smelting  company  to  recover 
damages  for  his  injuries,  alleging  as 
negiigence  on  the  part  of  the  smelting 
company  that  it  erected  its  pipe  too 
close  to  the  top  of  the  cars,  and,  as 
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both  claims  out  of  the  traction  company  and  save  the  railway  com- 
pany harmless  had  an  influence  upon  him  in  purchasing  the  claims. 
It  is  true,  as  conceded  by  counsel  for  the  railway  company,  in  his 
brief,  that  the  evidence  respecting  the  assignment  to  the  plaintiff 
is  undisputed.  This  evidence  shows  that  Ellis  purchased  the  claims 
in  his  own  right  and  at  his  own  risk,  and  without  any  agreement 
or  understanding  that  he  should  be  indemnified  in  any  way  by  the 


negligence  on  the*  part  of  the  railroad 
company,  that  it  failed  to  warn  plain- 
tiff of  this  danger.  Both  defendants 
answered  by  general  denial  and  pleas 
of  contributory  negligence  and  as- 
sumption of  risk.  The  smelting  com- 
pany pleaded  by  way  of  cross-action 
against  the  railroad  company,  denying 
any  duty  on  its  part  with  reference  to 
plaintiff,  denying  that  it  was  guilty 
of  any  negligence  contributing  to 
plaintiff's  injury,  alleging  that  the 
injury  resulted  through  omissions  of 
duty  on  the  part  of  the  railroad 
company,  and  asking  for  judgment 
over  against  the  railroad  company  in 
case  a  judgment  was  rendered  in 
favor  of  plaintiff  against  the  smelt- 
ing company.  It  appeared  that  the 
track  in  question  was  constructed  by 
the  railroad  company  through  the 
smelting  company's  premises  by  per- 
mission of  the  latter  and  for  its  ben- 
efit; that  the  track  was  constructed 
prior  to  the  erection  of  the  pipe  over 
the  track  which  struck  plaintiff;  and 
that  the  railroad  track  could  not  well 
have  been  changed  to  adjust  it  to  the 
overhead  pipe;  that  the  rails  and  ties 
in  the  track  belonged  to  the  railroad 
company;  and  that  by  agreement  with 
tlie  smelting  company  the  railroad 
company  was  bound  to  keep  the  track 
in  good  condition.  Plaintiff  recov- 
ered a  judgment  for  $6,500  against 
the  defendants  jointly  and  severally, 
and  the  smelting  company  alone  ap- 
pealed. In  affirming  the  judgment, 
the  court  held,  that  it  was  the  duty 
of  the  smelting  company,  after  au- 
thorizing the  laying  of  the  track  and 
the    operation    of    trains    over    it,    to 


conform  its  conduct  to  what  was  due 
regard  for  the  safety  of  those  op- 
erating trains  thereover;  that  if  its 
conduct  with  reference  thereto  did 
not  amount  to  ordinary  care  with  re- 
spect to  plaintiff,  it  was  liable  for 
his  injury,  and  was  an  active  wrong- 
doer; that  the  negligence  of  both  the 
smelting  company  and  the  railroad 
company  being  the  proximate  causes 
of  plaintiff's  injury,  there  could  be  no 
right  of  contribution  as  between 
them;  that  the  understanding  between 
the  smelting  company  and  the  rail- 
road company  that  the  railroad  com- 
pany should  keep  the  track  in  good 
condition  and  repair,  did  not  contem- 
plate that  the  railroad  company 
should  interfere  or  remedy  structures 
erected  by  the  smelting  company,  or 
change  its  track  to  avoid  such  struc- 
tures erected  after  the  track  was  con- 
structed; that  both  defendants,  by 
negligently  suffering  the  dangerous 
conditions  to  remain,  assumed  full  and 
equal  responsibility  for  all  damage 
proximately  resulting  to  the  plain- 
tiff from  such  act,  as  joint  tort- 
feasors. Consolidated  Kansas  City 
Smelting  &  Befining  Co.  v.  Binkley, 
45  Tex.  Civ.  App.  100,  99  S.  W.  181 
(1907). 

The  plaintiff  railroad  company 
brought  suit  for  indemnification 
against  the  defendant  company,  op- 
erating an  oil  mill,  for  the  recovery 
of  the  amount  of  a  judgment  paid  by 
the  railroad  company  for  the  death 
of  one  of  its  own  employees.  It  ap- 
peared that  the  oil  mill  company 
maintained  a  dangerously  low  shed 
at  a  point  over  the  private  track  from 
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traction  company,  or  any  one  else.  The  evidence  shows  that  the 
matter  of  indemnity  came  up  and  was  discussed  between  plaintiff 
and  the  attorney  for  the  traction  company,  and  it  was  distinctly 
stated  that  if  plaintiff  purchased  the  claims  he  must  do  so  at  his 
own  risk.  The  transaction  was  in  writing,  and  on  its  face  showed 
a  bona  fide  sale  of  the  claims  to  the  plaintiff  and  payment  by 
him.     True,  plaintiff  borrowed  the  money  from  the  traction  com- 


ihe  plaintiff's  road  to  the  mill,  and 
that  on  a  dark  and  rainy  night  while 
cars  were  being  switched  on  such 
track  and  under  the  low  shed,  the  em- 
ployee was  struck  and  killed.  The 
railroad  company  provided  no  lights 
'Ho  indicate  the  presence  of  the 
shed,''  and  though  having  full  knowl- 
edge that  the  shed  was  so  danger- 
ously low  as  to  constitute  a  menace 
to  its  operatives,  it  gave  no  warning 
thereof  to  the  deceased.  The  case  was 
tried  by  agreement  before  the  court 
without  a  jury,  and  judgment  was 
rendered  for  the  defendant,  from 
which  the  plaintiff  excepted.  The 
court  in  sustaining  the  exceptions  said 
that  where  one  of  two  or  more  joint 
tort-feasors  was  compelled  to  satisfy 
damages  arising  from  a  jointly  tor- 
tious transaction,  he  could  not,  as  a 
general  rule,  maintain  an  action  for 
either  contribution  or  indemnity  over 
against  those  connected  with  him  in 
the  tort;  but  that  if  the  Uability  of 
the  tort-feasor  in  the  original  suit 
arose  merely  from  negative  acts  or 
omissions  on  his  part,  and  the  proxi- 
mate cause  of  the  injury,  so  far  as 
the  joint  tort-feasors  were  concerned, 
was  an  act  of  positive  negligence  on 
the  part  of  the  other  tort-feasor,  in 
which  the  original  defendant  had  in 
no  way  participated,  then  an  excep- 
tion to  the  general  rule  existed.  The 
court  held,  however,  that  the  act  of 
the  railroad  company  in  voluntarily 
operating  its  train  along  the  private 
track  and  under  the  low  shed  did  not 
amount  to  mere  passive  acquiescence 
in  the  negligence  of  the  defendant  in 
maintaining  the  shed  in  a  dangerous 


condition,  but  was  such  active,  posi- 
tive and  negligent  conduct  as  to  be 
the  proximate  cause  of  the  injury. 
Central  of  Georgia  Ry.  Co.  v.  Swift 
&  Co.,  —  Ga.  App.  — ,  98  S.  E.  256 
(1919). 

J.      Railroad    company    and    Ucensee 
using  its  car. 

A  mill  company  against  which  a 
judgment  had  been  rendered  for  $3,- 
300  under  a  wrongful  death  statute, 
and  also  for  conscious  suffering  of  the 
deceased,  in  the  sum  of  $200,  sought 
recovery  over  against  the  defendant 
railroad  company,  counting  in  part 
upon  alleged  negligence  of  the  de- 
fendant in  delivering  a  loaded  coal 
car  to  the  plaintiff,  knowing  that  the 
plaintiff  would  move  it  by  horses  on 
tracks  upon  its  premises,  there  to  un- 
load it  and  afterwards  to  return  it  to 
the  defendant;  the  car  being  in  a  de- 
fective condition,  as  a  result  of 
which,  while  the  plaintiff  was  moving 
it,  the  death  involved  was  brought 
about.  In  an  additional  count  the 
plaintiff  relied  upon  implied  assump- 
sit. The  case  came  before  the  su- 
preme judicial  court  on  report  from 
the  superior  court,  where  a  demurrer 
to  the  declaration  had  been  overruled. 
The  court  considered  first  the  count 
relating  to  recovery  for  the  death, 
and  held  that  under  the  governing 
statute  the  recovery  was  punitive  in 
its  nature  and  brought  the  case  within 
the  established  rule  that  as  between 
two  joint  wrongdoers,  chargeable  with 
culpability,  no  contribution  could  be 
enforced.  The  court  said  in  part: 
'*It  is  an  unavoidable  consequence  of 
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pany  and  gave  his  note  therefor.  The  evidence  being  undisputed 
and  showing  a  valid  transaction,  the  only  question  left  was  one  of 
intention  as  to  whether  the  transaction  was  bona  fide,  and  clearly 
that  was  a  question  for  the  jury  which  was  resolved  in  favor  of 
the  plaintiff.  Hoff  v.  Hackett,  148  Wis.  32,  at  page  34,  134  N.  W. 
132;  Northwestern  I.  Co.  v.  Industrial  Commission,  154  Wis.  97,  at 
page  104,  142  N.  W.  271,  L.  R.  A.  1916  A  366,  Ann.  Cas.  1915  B  877. 


the  proposition  that  the  damages  re- 
covered for  death  •  ♦  ♦  are  puni- 
tive and  not  compensatory  in  char- 
acter, that  the  employer,  who  has 
been  punished  by  paying  the  amount 
of  a  verdict  against  him,  cannot  re- 
cover over  from  one  who  has  con- 
tributed to  the  wrongful  conduct  on 
which  that  verdict  was  founded.  The 
employer  has  been  required  to  pay 
simply  damages  proportioned  to  his 
own  wrong  and  nothing  more.  Plainly 
he  has  not  been  compelled  to  pay  for 
the  wrongful  conduct  of  any  one  else 
for  which  he  is  in  no  way  blame- 
worthy. It  would  be  almost  a  contra- 
diction in  terms  to  say  that  one  could 
recover  over  from  another  a  penalty 
to  which  he  has  been  subjected  for 
his  own  wrongdoing.  It  would  be 
directly  contrary  to  the  theory  on 
f^hich  recovery  over  is  allowed  in  the 
cases  discussed  in  the  final  branch  of 
this  opinion.  The  idea  of  a  penalty 
or  punishment  excludes  liability  on 
the  part  of  anybody  except  the  wrong- 
doer. *  ♦  *  The  general  principle 
of  law  is  too  well  settled  to  require 
an  extensive  citation  of  authorities, 
that  one  of  several  wrongdoers  can- 
not recover  either  proportionally  or 
wholly  from  another  wrongdoer,  al- 
though he  may  have  been  compelled 
to  pay  all  the  damages  for  the  wrong 
done.  *  ♦  *  The  exception  to  this 
rule  *  ♦  ♦  permits  recovery  over 
where  the  tort-feasor  seeking  con- 
tribution from  another  tort-feasor  as 
between  the  two  is  free  from  moral 
delinquency,  and  where  damages  have 
been  assessed  with  reference  to  the 
injuries  done  to  the  original  plaintiff 


by  the  wrong  to  which  all  the  joint 
wrongdoers  have  contributed.  That 
is  a  plain  and  simple  exception  to  a 
general  rule.  It  is  easily  understood 
and  applied.  To  extend  the  exception 
to  cases  where  the  greater  the  culpa- 
bility of  the  delinquent  seeking  con- 
tribution, the  greater  is  the  sum  the 
codelinquent  shall  be  compelled  to 
pay,  and  where  the  degree  of  culpa- 
bility of  the  former  may  be  in  in- 
verse ratio  to  the  culpability  of  the 
latter,  would  go  far  towards  break- 
ing down  the  rule,  and  finds  no  justi- 
fication in  any  sound  principle  of  law, 
and  would  lead  to  many  cases  of 
manifest  injustice."  With  respect  to 
the  attempt  to  recover  the  amount 
paid  on  account  of  conscious  suffering 
of  the  deceased,  the  court  said:  **The 
plaintiff  relies  upon  the  well-recog- 
nized exception  to  the  general  rule 
that  there  can  be  no  contribution  be- 
tween joint  tort-feasors  to  the  effect 
that  a  plaintiff  may  recover  over 
against  other  joint  tort-feasors,  where, 
although  he  has  been  negligent  as  to 
third  persons  in  failing  to  perform  a 
duty  cast  on  him  by  law,  he  never- 
theless has  acted  in  good  faith  and 
has  not  participated  in  any  wrongful 
conduct,  has  shown  all  the  caution 
which  the  defendant  had  a  right  to 
expect  of  him,  and  has  relied  upon 
the  defendant  to  perform  his  active 
legal  duty  of  due  care,  whose  decisive 
and  definite  act  of  failure  in  this  re- 
spect has  exposed  the  plaintiff  to  lia- 
bility to  a  third  person  arising  from 
inference  of  law,  without  moral  guilt 
on  the  plaintiff's  part  and  without 
his  sharing  in  the  wrongful  cause  of 
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Where  conflicting  inferences  may  be  drawn  from  the  facts  proved 
the  question  is  one  for  the  jury.  Northwestern  I.  Co.  v.  Industrial 
Commission,  supra. 

The  learned  trial  judge  below  seems  to  have  labored  under  the 
impression  that  because  Ellis  was  interested  in  the  traction  company, 
and  because  he  conferred  with  other  officers  of  the  company  who 
had  full  knowledge  of  the  facts  that  the  assignments  were  required 


the  injury.  *  ♦  ♦  It  ii  manifest, 
however,  •  •  •  that  this  principle 
cannot  apply,  because  judgment  has 
been  recovered  against  it  [the  plain- 
tiff] for  causing  the  death  of  its  em- 
ployee, which  could  only  have  been 
assessed  in  the  substantial  amount  al- 
leged by  reason  of  active  culpability 
on  its  part."  Judgment  was  ordered 
for  the  defendant.  Boott  Mills  v. 
Boston  &  M.  B.  B.,  218  Mass.  582, 
106  N.  E.  680  (1914). 

The  plaintiff's  decedent,  while  in 
the  employ  of  the  N  company,  was 
directed  by  his  superior  to  load  a 
motor  truck  onto  a  car  at  the  depot 
of  the  defendant  company.  While  in 
the  performance  of  this  service,  he 
was  directed  to  spot  a  flat  car  on 
which  the  truck  was  to  be  loaded.  In 
accordance  with  the  order  so  received, 
he  was  attempting  to  move  the  car 
with  pinch-bars,  when  without  warn- 
ing other  cars  were  shunted  in  by 
the  defendant  railroad  and  the  de- 
ceased met  his  death.  The  N  com- 
pany was  charged  with  negligence  in 
faUing  to  keep  a  lookout  and  the  de- 
fendant with  negligence  in  failing  to 
give  warning  of  the  movement  of  the 
car  that  was  shunted  in  upon  him,  it 
being  alleged  that  the  joint  acts  of 
negligence  were  the  proximate  cause 
of  the  death.  A  peremptory  instruc- 
tion was  given  to  the  jury  to  And  in 
favor  of  the  N  company,  and  on  the 
issues  submitted  with  reference  to  the 
liability  of  the  railroad,  a  verdict 
and  judgment  were  given  in  favor  of 
the  plaintiff.  The  defendant  ap- 
pealed, assigning  as  error  that  the  N 
company    was    liable    over    for    any 


judgment  obtained  by  the  plaintiff. 
The  court  reversed  judgment  and  re- 
manded the  case  for  new  trial  on 
other  grounds,  but  held  that  the  rail- 
road was  an  active  tort-feasor,  guilty 
of  affirmative  negligence  which  proxi- 
mately caused  the  death,  and  conse- 
quently was  not  entitled  to  recover 
over  against  the  N  company.  The 
court  pointed  out,  however,  that  as 
the  N  company  had  placed  the  de- 
ceased in  a  dangerous  place  to  work 
without  taking  any  precautions  to 
guard  against  the  danger  incident  to 
the  place,  an  issue  of  negligence  was 
presented  which  would  authorize  re- 
covery against  it  by  the  plaintiff.  For 
this  reason  the  court  observed  that 
the  peremptory  charge  dismissing  the 
liability  of  the  N  company  should  not 
b^  given  on  the  new  trial.  Bio  Grande, 
E.  P.  &  S.  F.  B.  Co.  V.  Guzman,  — 
Tex.  Civ.  App.  — ,  214  &.  W.  628 
(1919). 

E.     Street  car  companies. 

The  O  street  railway  company 
agreed  to  operate  over  a  section  of 
its  tracks  certain  cars  for  the  B 
street  railway  company.  The  con- 
tract substantially  provided  that  the 
O  company  should  be  ultimately  li- 
able for  damage  caused  by  its  negli- 
gence, if  not  due  to  faulty  construc- 
tion or  lack  of  repair  of  'Hie  cars  of 
the  B  comxmny;  the  O  company, 
agreeing  upon  certain  conditions  to 
indemnify  the  B  company  for  dam- 
ages suffered  by  the  latter  or  for 
which  it  should  be  held  responsible 
and  which  fell  within  the  damage, 
negligently   caused,   for   which   the   0 
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for  the  purpose  of  avoiding  any  question  of  contribution,  therefore 
Ellis  took  the  assignments  for  the  traction  company,  and  that  the 
transfer  to  him  was  a  mere  cover.  We  think  the  learned  trial  judge 
was  in  error  in  his  conclusion  in  this  regard.  The  mere  fact  that 
plaintiff  was  interested  in  the  traction  company  and  took  the  assign- 
ments because  of  such  interest  and  with  a  view  of  aiding  the  trac- 
tion   company    did    not    render    the    assignments    to    him    void    or 


company  had  made  itself  liable  by 
the  contract.  The  O  company,  having 
settled  certain  damage  suits  founded 
upon  injury  from  an  accident  caused 
by  the  joint  negligence  of  the  two 
companies,  namely,  negligent  opera- 
tion by  the  employees  of  the  O  com- 
pany and  a  defective  axle  in  a  ear 
of  the  B  company,  sought  to  recover 
over  against  the  B  company.  In  the 
course  of  a  decision,  on  a  report  of 
the  case  from  the  superior  court,  that 
judgment  should  be  entered  for  the 
defendant,  the  court  said  in  part: 
''The  accident  in  question  was  due 
to  two  causes  acting  together;  the 
excessive  speed  of  the  car  due  to  the 
negligence  of  the  plaintiff's  servants, 
and  the  defective  condition  of  the 
axle  of  the  defendant's  car,  •  •  • 
due  to  th^  negligence  of  the  defend- 
ant. That  is,  the  accident  was  duo 
to  the  combined  effect  of  the  negli- 
gence of  both  parties,  and  cannot  be 
attributed  to  the  negligence  of  either 
one  of  them  alone.  Under  these  cir- 
cumstances, we  think  it  plain  that 
upon  that  part  of  the  agreement 
which  we  have  stated  the  action  can- 
not be  maintained.  The  case  is  not 
covered  by  that  clause  of  the  agree- 
ment giving  to  it  its  broadest  con- 
struction against  the  defendant;  for 
at  most  it  dealt  only  with  accidents 
which  were  due  to  the  fault  of  one 
party  rather  than  of  the  other.  Nor 
can  there  be  a  recovery  in  tort;  for 
where,  as  here,  both  of  the  parties 
are  at  fault,  the  lot  must  rest  where 
it  has  fallen."  In  the  course  of  its 
decision  the  court  held  also  that  on 
account   of  a   clause   in   the   contract 


providing  for  the  decision,  by  an  ar- 
bitrator to  be  selected,  of  differences 
between  the  parties  with  respect  to 
liability  for  accidents  due  to  joint 
negligence,  the  question  of  contribu- 
tion could  not  be  decided  in  a  court; 
since  the  evident  intention  of  the 
parties  was  to  select  an  arbitrator 
for  his  knowledge  not  only  of  the  law 
but  also  of  street  railways,  so  that 
for  the  court  to  decide  the  questions 
contemplated  in  the  agreement  would 
be  to  make  judicially  a  new  con- 
tract, which  the  court  would  not  do. 
Old  Colony  St.  B.  Co.  v.  Brockton  & 
P.  St.  B.  Co.,  218  Mass.  84,  105  N.  E. 
866  (1914). 

L.     Street  railway  company  and  ad- 
Joining  owner. 

Plaintiff,  a  passenger  on  the  car  of 
a  traction  company,  was  injured  by 
coming  in  contact  with  an  obstruc- 
tion erected  near  the  street  car  track, 
while  standing  on  the  step  of  the 
car.  He  sued  the  traction  company, 
the  contractor  of  the  adjoining  prop- 
erty owner  and  the  executors  of  the 
deceased  adjoining  property  owner  to 
recover  damages  for  his  injuries. 
Plaintiff  alleged  that  the  post  which 
struck  him  was  part  of  a  board  fence 
erected  within  33  inches  of  the  street 
car  track  by  the  contractor  of  the 
adjoining  owner  at  the  instance  of 
such  owner,  the  contractor  being  en- 
gaged in  the  erection  of  a  building 
for  the  owner,  and  that  the  fence  was 
constructed  in  the  street  in  violation 
of  an  ordinance  prohibiting  the  ob- 
struction    of    streets.      The    traction 
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ineffectual,  if  in  fact  he  purchased  the  claims  and  took  the  assign- 
ments for  himself  and  at  his  own  risk,  even  although  he  might  have 
believed  that  such  purchase  would  eventually  operate  for  the  benefit 
of  the  traction  company. 

Counsel  for  the  railway  company  refers  to  the  assignment  as 
being  a  mere  cover  and  fictitious.  That  is  a  rather  sweeping  state- 
ment  in   a  case  like   the   present,   where   the   evidence   of   a   valid 


company  answered  by  general  denial 
and  a  plea  of  contributory  negligence, 
alleged  by  way  of  cross-action  that 
the  fence  was  constructed  and  main- 
tained by  the  contractor  and  the 
adjoining  property  owner,  of  whose 
will  two  of  the  defendants  were  ex- 
ecutors, whose  negligence  was  the 
proximate  cause  of  plaintiff's  inju- 
ries, and  asked  that  in  the  event  of 
judgment  against  it  that  a  judgment 
for  a  like  amount  be  rendered  in  its 
favor  over  against  them.  The  con- 
tractor answered  by  general  denial 
and  alleged  by  way  of  special  plea 
that  he  erected  the  fence  at  the  spe- 
cial instance  and  request  of  the  ad- 
joining property  owner,  and  not  as 
independent  contractor;  that  his  con- 
tract for  the  construction  of  the 
building  did  not  include  the  erection 
of  the  fence,  but  he  erected  it  at  the 
instance  of  the  property  owner,  pre- 
paratory to  placing  an  engine  in  the 
building  to  be  used  in  the  operation 
of  an  electric  plant  which  was  being 
installed  therein  under  another  and 
different  contract;  that  the  fence 
was  erected  by  permission  of  an  or- 
dinance of  the  city,  and  that  if  any 
one  was  responsible  for  plaintiff's  in- 
juries, other  than  himself,  it  was  the 
traction  company  and  the  adjoining 
property  owner.  He  prayed  that  the 
property  owner's  executors  might  be 
made  parties  defendant,  and  in  event 
of  judgment  against  him  in  plain- 
tiff's favor,  that  he  have  judgment 
for  like  amount  over  against  the  trac- 
tion company  and  the  property  own- 
er's estate.  The  executors  answered 
by  plea  of  not  guilty  and  contributory 


i^egligence,  denied  the  erection  of  the 
fence  by  their  testator,  or  under  his 
authority  or  for  his  benefit,  and  al- 
leged that  the  contractor  was  an  in- 
dependent contractor,  who  erected  the 
fence  in  furtherance  of,  and  perform- 
ance of,  his  contract,  and  prayed  that 
if  any  of  the  parties  should  recover 
against  them,  that  they  have  a  judg- 
ment over  against  the  contractor  for 
the  amount  so  recovered.  The  evi- 
dence showed  that  the  contractor 
erected  the  fence  in  the  street  and 
that  the  fence  extended  along 
the  street  the  entire  length  of 
the  building  in  progress  of  erec- 
tion, and  was  connected  with  the 
building  at  each  end,  and  inclosed  all 
that  part  of  the  street  which  lay  be- 
tween the  fence  and  such  building. 
The  fence  was  within  3  feet  of  the 
street  car  track,  and  was  constructed 
and  maintained  with  the  knowledge 
and  consent  of  the  owner's  agent 
who  was  in  charge  of  all  matters  per- 
taining to  the  erection  of  the  build- 
ing. The  material  used  and  the  work 
done  in  the  construction  of  the  fence 
were  paid  for  by  the  property  owner, 
through  his  agent.  No  ordinance  was* 
shown  authorizing  the  building  or 
maintenance  of  the  fence.  Judgment 
was  rendered  for  plaintiff  against  the 
executors,  and  in  favor  of  the  con- 
tractor and  the  traction  company. 
The  court  also  found  for  the  con- 
tractor under  the  cross-action  of  the 
executors.  On  appeal  the  court  af- 
firmed the  judgments,  except  that  in 
the  cross-action  between  the  execu- 
tors and  the  contractor,  which  was 
reversed    and    remanded.      As    to    this 
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assignment  is  shown  by  undisputed  evidence  and  the  claim  that  it 
was  fictitious  based  almost,  if  not  wholly,  upon  the  fact  of  the 
relations  existing  between  plaintiff  and  the  traction  company,  and 
when  there  is  positive  evidence,  undisputed,  that  the  assignment  was 
taken  by  plaintiff  for  himself,  in  his  own  right,  and  at  his  own 
risk.  Counsel  says  in  looking  at  such  transactions  we-  must  look 
beneath  the  surface.     It  will  not  do,  however,  in  looking  beneath 


branch  of  the  ease  the  court  held 
that  in  view  of  the  contention  of  the 
executors  that  the  fence  was  erected 
and  maintained  by  the  contractor,  as 
an  independent  contractor,  for  his 
own  use  in  the  performance  of  his 
owner  or  his  agent,  and  the  con- 
currence of  either  the  adjoining 
owner  or  his  agent,  and  the  con- 
tention of  the  contractor  that  he 
placed  the  fence  there,  not  as  an  in- 
dependent contractor  for  his  own  use, 
but  in  obedience  to  orders  of  the 
owner's  agent,  to  be  used  in  conpec- 
tion  with  the  placing  and  installing 
of  an  engine  and  appliances  in  the 
building,  not  included  in  his  con- 
tract with  the  owner,  and  in  view  of 
the  fact  that  there  was  evidence 
tending  to  support  either  contention, 
the  resultant  issue  was  for  the  jury. 
If  they  found  for  the  executors  on 
this  issue,  said  the  court,  they  could 
have  contribution,  otherwise  not. 
Moore  &  Savage  v.  Kopplin,  —  Tex. 
Civ.  App.  — ,  135  8.  W.  1033   (1911). 

M.     Street  railway  company  and  op- 
erator of  vehicle. 

One  F  brought  an  action  against  a 
lumber  company  and  an  elevated  rail- 
way company,  to  recover  on  account 
of  injury  alleged  to  have  been  caused 
to  him  by  the  joint  wrong  of  the  two 
companies,  and  arising  out  of  a  col- 
lision between  an  automobile  truck 
of  the  lumber  company  and  a  car 
of  the  railway  company.  He  recov- 
ered a  joint  judgment  against  the 
two  defendants,  and  took  out  execu- 
tion  against   both.     Later   an   assign- 


ment of  the  execution  was  taken  In 
the  name  of  B,  an  employee  of  the 
railway  company.  A  suit  in  equity 
was  then  brought  by  the  lumber  com- 
pany against  B,  his  employer,  F  and 
the  latter 's  attorney,  to  restrain  the 
collection  of  any  part  of  the  execu- 
tion from  the  plaintiff.  The  ground 
relied  upon  by  the  plaintiff  in  equity 
was  that  the  assignment  was  a  pre- 
tense, that  the  money  for  its  formal 
assignment  actually  had  been  paid  by 
the  railway  company,  the  joint  tort- 
feasor with  the  plaintiff  in  equity, 
and  that  therefore  the  execution  had 
in  law  been  satisfied.  In  disposing 
of  an  appeal  by  the  plaintiff  from  a 
decree  entered  in  favor  of  the  de- 
fendant, the  court  ruled,  substantially, 
as  follows:  That  in  general  ''there 
can  be  no  contribution  enforced  in 
the  court  between  joint  wrongdoers," 
and  if  in  fact  the  money  of  the  rail- 
way company  was  used  to  pay  the 
execution,  that  company  could  not 
collect  any  part  of  it  from  the  plain- 
tiff lumber  company,  either  directly, 
or  indirectly  through  a  feigned  as- 
signment to  a  third  person;  although 
if^  on  the  other  hand,  the  assignment 
of  the  execution  was  actually  bought 
with  the  money  of  a  third  person  act- 
ing in  his  own  interest  and  not  as  the 
agent  of  the  railway  company,  clearly 
the  execution  did  not  become  extin- 
guished and  might  be  enforced 
against  either  or  both  of  the  two 
companies  against  which  the  recovery 
had  been  had.  Whether  the  money 
for  the  assignment  was  paid  by  a 
third  person  in  his  own  interest  or  by 
the    elevated    railway    company    was, 
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the   surface   to   brush   aside   positive,    credible    evidence    and    draw 
inferences  contrary  to  the  findings  of  the  jury  on  such  evidence. 

There  is  no  doubt  but  that  plaintiff  had  a  right  to  purchase  the 
claims  in  question  even  though  he  intended  to  benefit  the  traction 
company  by  so  doing.  The  evidence  is  ample  to  establish  that  he 
bought  the  claims  in  his  own  right  and  at  his  own  risk,  and  the 
courti  below  was  in  error  in  changing  the  answers  of  the  jury  to 


the  court  said,  ' '  a  .  pure  question  of 
fact"  as  to  which  the  decision  of  tho 
tjial  court  would  not  be  disturbed, 
there  being  evidence,  in  the  court's 
opinion,  warranting  the  result  reached 
by  the  trial  court.  In  concluding  its 
opinion  the  court  said  that  the  de- 
cisive facts  and  the  propriety  of  the 
decree  dismissing  the  bill  were  not 
affected  by  a  finding  made  by  the 
judge  that  the  prevailing  motive  of 
most  of  the  parties  connected  with 
the  assignment  was  to  aid  in  avoid- 
ing such  a  disposition  of  the  execu- 
tion that  the  plaintiff  should  escape 
all  liability  upon  it,  and  that  the  ex- 
ecution would  be  enforced  against 
the  railway  company  for  whatever 
portion  should  not  be  obtained  from 
the  lumber  company.  '*A  motive  to 
use  legal  means  to  make  joint  tort- 
feasors contribute  to  the  payment  of 
damages  flowing  from  a  wrong  in 
which  they  have  participated  contra- 
venes no  policy  of  the  law."  George 
W.  Gale  Lumber  Co.  v.  Bush,  227 
Mass.  203,  116  N.  E.  480   (1917). 

In  Forsythe  v.  Los  Angeles  B.  Co., 
149  Cal.  569,  87  Pac.  24  (1906),  the 
action  was  by  the  administratrix  of 
one  who  had  been  killed  as  the  re- 
sult of  a  collision  between  a  street 
ear  and  a  loaded  wagon  belonging  to 
a  storage  company.  The  suit  was 
against  both  the  street  railway  com- 
pany and  the  storage  Company.  The 
trial  court,  sitting  without  a  jury,  al- 
lowed recovery  against  the  street 
railway  company,  but  rendered  judg- 
ment in  favor  of  the  storage  com- 
pany. In  support  of  an  appeal  by 
the  street  railway  company,  it  was  in 


part  contended  that  even  if  the  judg- 
ment against  that  defendant  could 
be  considered  correct,  still  the  trial 
court  erred  in  not  rendering  judgment 
against  the  storage  company  also, 
since,  as  it  was  claimed,  the  evidence 
showed  that  the  latter  defendant  was 
also  guilty  of  negligence  contributing 
to  the  injury.  On  this  phase  of  the 
case  the  court,  however,  in  the  course 
of  a  decision  sustaining  the  judgment 
rendered  as  against  the  street  railway 
company,  held  that  that  defendant 
was  **not  a  party  aggrieved  by  tho 
refusal  of  the  court  to  give  judgment 
against  the  storage  company,  even  if 
such  refusal  could  be  considered  er- 
roneous as  against  plaintiff.  It  is 
beyond  doubt  the  well-established  gen- 
eral rule,*'  the  court  continued, 
"that  there  is  no  right  of  contribu- 
tion between  joint  tort-feasors.  Ap- 
peUant  contends  that  this  rule  has 
been  changed  by  section  709  of  the 
Code  of  Civil  Procedure;  but  we  do 
not  think  so.  That  section  does  not 
pretend  to  deal  with  the  matter  of  tho 
right  of  contribution  between  tort- 
feasors. Its  plain  intent  is  to  simply 
provide  that,  when  there  is  a  judg- 
ment against  two  or  more  defendants 
who  are  entitled  to  contributions 
from  each  other  and  one  pays  the 
whole  or  more  than  his  proportion 
thereof,  *the  person  so  paying  or  con- 
tributing is  entitled  to  the  benefit  of 
the  judgment  to  enforce  contribution 
or  repayment,  if  within  ten  days  after 
his  payment  he  files  with  the  clerk,' 
etc.  It  simply  gives  to  a  judgment 
debtor  entitled  to  contribution  the 
summary   remedy   of   using   the   judg- 
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ment  itself  to  enforce  the  contribu- 
tion, and  relieves  him  of  the  neces- 
sity of  pursuing  some  more  tedious 
and  inadequate  proceeding  for  en- 
forcing said  contribution.  It  is  only 
an  amendment  to  the  law  of  pro- 
cedure; and  the  general  rule  is  that 
an  amendment  to  or  provision  in  the 
law  of  procedure  does  not  change  the 
substantive  law,  unless  the  language 
used  necessarily  leads  to  that  result. 
And  it  certainly  cannot  be  said  that 
the  legislature  while  enacting  section 
709  as  a  part  of  the  law  of  pro- 
cedure necessarily  intended  to  change, 
or  did  change,  the  fundamental  prin- 
ciple that  there  is  no  right  of  con- 
tribution between  joint  tort-feasors." 
A  rehearing  of  the  appeal  was  denied. 
Plaintiff  sued  a  street  railroad  com- 
pany and  an  ice  company  for 'personal 
injuries  sustained  when  a  team  belong- 
ing to  the  ice  company  became  fright- 
ened by  collision  with  a  street  car 
and  ran  into  plaintiff's  buggy. 
Plaintiff  alleged  negligence  as  to  both 
the  railroad  company  and  the  ice  com- 
pany; against  the  railroad  company, 
in  that  it  was  operating  its  car  at 
the  time  at  a  high  rate  of  speed,  and 
that  the  motorman  saw,  or,  by  the  ex- 
ercise of  ordinary  care,  could  have 
seen,  that  the  ice  wagon  was  going 
upon  the  track  in  front  of  the  car, 
in  time  to  have  avoided  colliding 
with  it;  and  against  the  ice  company, 
in  that  the  driver  of  the  wagon  saw, 
or,  by  the  exercise  of  ordinary  care 
could  have  seen,  that  the  street  car 
was  approaching  in  such  close  prox- 
imity that  a  collision  would  occur 
if   he   attempted   to   drive   across   the 


track  in  front  of  the  car,  in  the  man- 
ner that  he  did;  and  that  the  com- 
bined negligence  of  the  railway  com- 
pany and  the  ice  company  was  the 
proximate  cause  of  the  injuries.  The 
street  railroad  company  answered  by 
general  denial,  and  alleged  that  the 
negligence  of  the  ice  company  was 
the  proximate  and  sole  cause  of  plain- 
tiff's injuries,  in  that  the  ice  wagon 
was  being  driven  parallel  with  the 
track,  at  a  safe  distance  therefrom, 
when  the  driver  suddenly  turned 
across  the  track  in  such  close  prox- 
imity to  the  car  that  it  was  impos- 
sible to  stop  the  car  in  time  to  avoid 
colliding  with  it,  after  discovering 
tho  intention  of  the  driver  so  to  do; 
that  after  such  discovery  the  motor 
man  did  all  he  could  to  stop  the  car; 
and  that  the  car  was  being  operated 
at  a  proper  speed.  The  ice  company 
answered  by  general  denial,  and  al- 
leged specially  that  the  negligence  of 
the  railroad  company  was  the  proxi- 
mate and  sole  cause  of  plaintiff's  in- 
juries, in  that  the  driver  of  its  wagon 
exercised  proper  care,  and  that  tho 
railroad  company  ran  its  cars  down 
grade  at  a  rapid  and  dangerous  speed, 
and  that  the  motorman,  although  he 
saw  the  wagon  and  team  crossing  the 
track  in  time  to  have  avoided  the 
collision,  did  not  sound  the  gong,  but 
ran  into  the  wagon  and  team  and 
frightened  the  horses,  causing  them 
to  break  away  and  run  against  plaiji- 
tiff's  buggy.  The  court  sustained  a 
general  demurrer  to  the  cross-action 
of  the  ice  company  against  the  rail- 
road company.  The  court  affirmed 
the  judgment  as   to  plaintiff,  but   re- 
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2.  The  jury  found  that  the  defendant  railway  company  was  run- 
ning at  an  excessive  rate  of  speed,  viz.,  in  excess  of  12  miles  per 
hour  at  the  time  of  the  collision.  The  court  below  sustained  this 
finding  of  the  jury.  There  is  evidence  on  the  part  of  the  railway 
company  that  the  speed  limit  was  not  exceeded,  while  on  the  part 
of  the  plaintiff  there  is  evidence  tending  to  show  that  it  was.  The 
evidence  upon  this  question  being  conflicting,  under  well-established 


versed  it  as  between  the  street  rail- 
road company  and  the  ice  company, 
and  remanded  the  cause  as  to  them, 
for  error  of  the  coart  in  refusing  to 
allow  the  ice  company  to  prove  that 
the  president  of  the  street  railroad 
company  admitted  to  the  secretary  of 
the  ice  company  that  it  was-  resppu- 
sible  for  the  injury,  both  to  plaintiff 
and  the  ice  wagon,  saying:  "Where 
one  party  has,  by  his  negligence, 
brought  about  a  condition,  and  an- 
other jmrty  is  guilty  of  negligence  in 
not  recognizing  and  acting  upon  such 
condition,  and  a  third  party,  without 
negligence,  is  injured  by  reason  of 
the  joint  negligence  of  the  two  par- 
ties, he  may  recover  against  both; 
and,  as  between  the  injured  innocent 
party  and  the  joint  wrongdoers,  there 
win  be  no  inquiry  as  to  the  com- 
parative negligence  of  the  two,  and 
no  apportionment  of  damages  based 
on  such  comparison.  In  such  case, 
the  negligence  of  both  of  the  jmrties 
is  the  proximate  cause  of  the  injury 
to  the  innocent  party.  But  as  to  the 
two  negligent  parties,  if  the  negli- 
gence of  one  was  merely  passive,  or 
was  such  as  only  to  produce  the  occa- 
sion, and  the  other  negligent  party 
was  the  active  perpetrator  of  the 
wrong,  the  former  may  recover  over 
against  the  latter.  As  between  the 
two  negligent  parties,  the  negligence 
of  the  active  perpetrator  of  the 
wrong  would  be  the  proximate  cause 
of  the  injury  to  the  party  whose  neg- 
ligence did  no  more  than  produce  the 
condition."  Austin  Electric  B.  Go. 
v.  Faust,  63  Tex.  Civ.  App.  W,  133 
8.  W.  449    (1911). 

19  N.  C.  C.  A.— 16  . 


K.     Electric  light  ooigpaiiias. 

The  defendant's  high  tension  wire 
crossed  the  plaintiff's  wire  over  a 
street.  The  defendant  negligently  al- 
lowed its  wire  to  sag  and  come  iu 
contact  with  the  plaintiff's  wire,  so 
that  it  charged  the  latter  wire  with 
a  high  voltage,  burning  it  in  two,  so 
that  it  fell  upon  the  street,  striking 
and  killing  the  horse  of  one  M.  The 
latter  sued  both  companies,  and  tho 
plaintiff  company  was  required  to 
pay  a  judgment  for-  damages.  Tho 
present  action  was  brought  to  enforce 
indemnity,  upon  the  ground  that  the 
defendant's  negligence  was  the  pri- 
mary cause  of  the  damage.  It  was 
found  by  the  jury  that  the  negligence 
of  the  defendant  caused  the  death  of 
the  horse,  while  the  plaintiff  was  in 
the  exercise  of  due  care.  The  tri&l 
judge,  however,  set  aside  the  verdict, 
ruling  that  the  prior  judgment  estab- 
lished negligence  on  the  part  of  both 
companies  and  that  the  case  there- 
fore came  within  the  rule  that  one 
joint  tort-feasor  may  not  recover 
over  against  the  other.  A  judgment  of 
dismissal  followed.  In  passing  upon 
an  appeal  by  the  plaintiff  the  appel- 
late division  of  the  supreme  court 
said:  ''If  this  plaintiff  had  sued  the 
defendant  for  negligently  causing  and 
permitting  its  wire  to  fall  upon  the 
plaintiff's  wire  and  injuring  it,  a  re- 
covery would  have  followed.  Such 
recovery  would  make  it  clear  that  as 
between  the  parties  the  defendant's 
negligence  caused  the  injury.  The 
McMahon  case  only  determined  that 
he  might  recover  against  both  of  the 
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rules  we  cannot  disturb  the  finding  of  the  jury  and  the  court  below 
in  this  regard. 

3.  It  is  further  contended  by  counsel  for  the  railway  company 
that  the  finding  of  the  jury  on  the  tenth  question  of  the  special 
verdict,  to  the  effect  that  the  excessive  rate  of  speed  was  not  a 
proximate  cause  of  the  injury,  should  not  have  been  changed.  The 
court  below  found  that  the  excessive  rate  of  speed  was  a  proximate 


parties  for«the  loss  of  the  horse.  No 
other  question  was  before  the  court. 
The  question  here  is  whether  both 
McMahon  [the  plaintiff  in  the  prior 
suit]  and  the  plaintiff  were  injured 
by  the  same  negligent  act  of  the  de- 
fendant. If  this  defendant  was  neg- 
ligent in  allowing  its  wire  to  sag,  it 
is  evident  that  the  plaintiff  might 
have  adopted  some  precautions  to  pro- 
tect the  public,  and  it  owed  some 
duty  to  the  public  under  such  circum- 
stances; but  as  between  it  and  the  de- 
fendant it  could  rest  upon  its  right 
and  was  not  required  to  make  struc- 
tures to  protect  itself  from  defend- 
ant's negligence."  The  judgment  and 
the  order  setting  aside  the  verdict 
were  therefore  reversed,  and  judgment 
on  the  verdict  of  the  jury  was  di- 
rected for  the  plaintiff.  Hudson  Val- 
ley B.  Co.  v.  Mechanicville  Electric 
Light  &  Gas  Co.,  180  N.  Y.  App.  Div. 
86,  167  N.  Y.  Supp.  428  (1917). 

O.     Electric  light  company  and  tele- 
phone company. 

1.    In  generaL 

The  plaintiff  in  substance  alleged: 
That  it  was  an  electric  light  and 
power  company  and  had  for  many 
years  maintained  a  line  of  poles  and 
wires  for  the  transmission  of  elec- 
tricity; that  subsequent  to  the  con- 
struction of  this  line  the  defendant 
erected  a  telephone  line  which  at  a 
certain  point  crossed  the  line  of  the 
plaintiff,  above  the  wires  of  the  lat- 
ter; that  the  wires  of  the  defendant 
were  insecurely  attached  to  the  roofs 


of  wooden  buildings,  instead  of  to 
poles;  that  one  of  the  buildings  to 
which  the  wires  were  attached  was 
destroyed  by  fire,  and  at  the  point 
of  crossing  that  has  been  mentioned 
a  telephone  wire  of  the  defendant 
sagged  and  eame  in  contact  with  a 
live  wire  of  the  plaintiff;  and  that  a 
current  of  electricity  passed  into  the 
wire  of  the  defendant,  with  the  re- 
sult that  one  H  was  injured  thereby. 
It  was  further  alleged  that  at  the 
time  of  the  accident  the  wires  of  the 
defendant  were  unused  and  without 
electric  connection;  that  the  defend- 
ant had  been  directed  by  the  mu- 
nicipal authorities  to  take  them  down, 
but  had  neglected  and  refused  so  to 
do;  that  the  plaintiff  was  ignorant  of 
the  condition  of  the  defendant's 
wires;  that  the  injury  resulted  solely 
from  the  negligence  of  the  defend- 
ant; and  that  H,  the  injured  person, 
had  recovered  a  judgment  against 
the  defendant  and  the  present  plain- 
tiff, which  judgment,  by  reason  of  an 
unjust  and  collusive  arrangement  be- 
tween H  and  the  defendant,  had  been 
collected  from  the  plaintiff.  A  de- 
murrer to  the  complaint  interposed  by 
the  defendant  was  overruled,  and  fur- 
ther action,  not  material  here,  was 
taken.  An  appeal  presented  for  de- 
cision the  question  whether  the  com* 
plaint  stated  a  cause  of  action.  In 
holding  that  it  did,  and  that  an  inter- 
locutory judgment  entered  after  the 
overruling  of  the  demurrer  should  be 
reversed,  the  court  said  in  part:  **The 
ground  taken  by  the  defendant  is  that 
the  injury  was  caused  by  the  joint 
negligence  of  the  plaintiff  and  defend- 
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cause  of  the  injuiy.  Counsel  for  the  railway  company  criticises 
this  finding  on  the  ground  that  there  is  no  finding  as  to  how  much 
such  speed  exceeded  12  miles  per  hour.  A  careful  review  of  all  the 
evidence  shows  that  the  excessive  rate  of  speed  was  sufiScient  to 
cause  the  collision.  It  quite  clearly  appears  that  had  the  ithin  been 
running  12  miles  per  hour  only  the  street  car  would  have  passed  the 
zone  of  danger  several  seconds  before  the  engine  reached  the  point 


ant,  that  they  were  joint  wrongdoers, 
and  therefore  neither  is  entitled  to 
indemnity  or  contributions  from  the 
other.  The  rule  that  one  of  two 
joint  tort-feasors  cannot  maintain  an 
action  against  the  other  does  not  ap> 
ply  to  a  ease  where  one  does  the  act 
or  creates  the  condition,  and  the  other 
does  not  join  therein.  In  such  a  case 
the  parties  are  not  in  pari  delicto 
as  to  each  other,  though  as  to  third 
persons  either  may  be  held  liable. 
*  *  *  The  complaint  in  the  present 
case  alleges  that  the  plaintiff  was  not 
negligent,  and  the  facts  alleged  show 
that,  if  it  was  in  fault,  it  was  a  fault 
not  actually  connected  with  the  fault 
or  wrong  for  which  the  judgment  was 
rendered,  and  that  the  negligence  of 
the  defendant  was  the  prime  and  effi- 
cient cause  of  the  injury.  It  is  ob- 
vious that  the  plaintiff  under  these 
averments  would  be  entitled  to  give 
the  necessary  evidence  to  establish 
its  cause  of  action."  Fulton  County 
Gas  &  Elee.  Co.  v.  Hudson  River  Tel. 
Co.,  130  N.  Y.  App.  Biv.  343,  114  N. 
Y.  Supp.  642  (1909),  rev'g  60  N.  Y. 
Misc.  247,  113  N.  Y.  Supp.  22  (1908). 
A  motion  for  leave  to  appeal  to  the 
court  of  appeals  was  subsequently 
granted  [131  N.  Y.  App.  Div.  919, 
115  N.  Y.  Supp.  1121  (1909)],  and  cer- 
tain questions  were  certified.  They 
did  not,  however,  place  properly  be- 
fore the  court  of  appeals  the  question 
under  present  discussion,  so  that  the 
decision  of  that  court,  affirming  as  to 
certain  matters  the  decision  of  the 
appellate  division  of  the  supreme 
court,  is  not  material  here.  Fulton 
County    Gas    &    Elec.    Co.    v.    Hudson 


River  Tel.  Co.,  200  N.  Y.  287,  93   N. 
E.  1052   (1911). 

2.    Telephone    company   employee   in- 
jured or  killed. 

The  plaintiff,  an  electric  light  com- 
pany, sued  defendant,  a  telephone 
company,  to  enforce  contribution  for 
a  judgment  for  personal  injury  ob- 
tained against  plaintiff  and  defendant 
by  an  employee  of  the  telephone  com- 
pany, which  judgment  the  plaintiff 
light  company  had  paid.  The  action 
by  the  injured  employee,  in  charging 
joint  negligence  against  plaintiff  and 
defendant,  alleged  that  for  many 
years  prior  to  the  accident  plaintiff 
had  maintained  its  poles  and  wires 
in  a  certain  street;  that  some  time  be- 
fore the  accident,  defendant  had  neg^ 
ligently  and  carelessly  strung  one  of 
its  telephone  wires  leading  into  a 
certain  residence  in  such  close  and 
dangerous  proximity  to  its  heavily 
charged  uninsulated  electric  wires  of 
the  light  company  as  to  cause  the 
telephone  wire  to  come  in  contact 
therewith  and  thereby  transmit  a  cur- 
rent of  electricity  through  the  tele- 
phone wire,  which  resulted  in  the 
death  of  the  telephone  company's  em- 
ployee, and  that  the  negligent  acts  of 
the  telephone  company  and  the  light 
company  were  the  direct,  concurrent, 
proximate  and  efficient  cause  of  the 
employee's  death.  In  the  personal  in- 
jury action,  plaintiff  recovered  judg- 
ment against  the  light  company,  and 
appealed  from  a  judgment  for  the 
telephone  company,  which  judgment 
was  affirmed,  on  appeal,  on  the 
ground  that  the  employee  had  assumed 
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of  collision  and  no  collision  would  have  occurred.  Upon  the  estab- 
lished facts  we  hold  that  the  excessive  rate  of  speed,  in  violation 
of  law  was  a  proximate  cause  of  the  injury.  It  having  been  estab- 
lished that  the  railway  company  was  violating  the  law  (St.  §  1809) 
in  running  at  an  unlawful  rate  of  speed  when  the  collision  occurred, 
negligence  per  se  on  the  part  of  the  railway  company  was  estab- 
lished.    Ludke  V,  Burck,  160  Wis.  440,  152  N.  W.  190,  L.  R.  A. 


the  risk  of  the  injury.  Defendant,  in 
the  suit  for  contribution,  appealed 
from  a  judgment  for  plaintiff,  and  the 
court,  in  reversing  the  judgment,  held 
that  the  judgment  of  the  circuit 
court  in  the  action  for  personal  in- 
juries against  the  light  company  must 
be  deemed  conclusive  of  its  negligence; 
and  that  it  was  not  entitled  to  recover 
a  judgment  for  contribution.  Cum- 
berland Telephone  &  Telegraph  Co.  v. 
Mayfield  Water  &  Light  Co.,  166  Ky. 
429,  179  8.  W.  388  (1915). 

Plaintiff,  a  lineman  for  a  telephone 
company,  in  removing  a  rope  which 
had  fallen  upon  and  become  entangled 
with  a  high  voltage  wire  of  a  light 
company  beneath  the  wires  of  the 
telephone  company,  was  injured  by  an 
electric  shock  communicated  through 
the  rope.  He  sued  both  the  telephone 
company  and  the  light  company  for 
such  injuries.  The  poles  of  the  two 
companies  were  situated  on  the  same 
side  of  the  street,  and  in  line  with 
each  other,  the  wires  of  the  telephone 
company  being  about  10  feet  above 
the  wires  of  the  light  company.  At 
the  time  of  the  injuries  complained 
of  plaintiff  had  been  removing  a  dead 
wire  from  the  telephone  pole,  under 
direction  of  the  telephone  company's 
vice  principal.  The  rope  used  by 
plaintiff  in  his  work  upon  the  tele- 
phone pole  fell  upon  the  high  tension 
wires  of  the  light  company,  and  he 
went  upon  the  eaves  of  an  adjoin- 
ing building  to  remove  the  rope  there- 
from. The  rope,  in  use  and  exposure 
to  rain  had  become  wet,  and  was  in 
contact  with  the  light  company's 
high  tension  wires  at  a  place  where 


the  insulation  had  been  worn  off  or 
removed,  and  when  plaintiff  took 
hold  of  the  rope  to  remove  it  he  re- 
ceived a  severe  electric  shock  which 
caused  the  injuries  for  which  he 
brought  suit.  There  was  an  arrange- 
ment between  the  light  company  and 
the  telephone  company  whereby  the 
light  company,  if  so  requested  by 
the  telephone  company,  would  cut  off 
the  currbnt  from  its  wires  while  the 
employees  of  the  telephone  company 
were  engaged  in  their  work.  Imme- 
diately after  the  accident,  the  fore- 
man of  the  telegraph  and  telephone 
company  procured  the  removal  of  the 
current  from  the  light  company's 
wires.  Plaintiff  recovered  a  judgment 
against  the  telephone  company,  but 
judgment  was  rendered  in  favor  of 
the  light  company,  and  the  defendant 
telephone  company  appealed.  The 
court  of  civil  appeals,  in  affirming 
the  judgment,  held  that  the  telephone 
company  had  no  right  of  recovery 
over  against  the  light  company,  if 
plaintiff  was  not  entitled  to  recover 
against  the  light  company,  and  said: 
"According  to  the  test  stated,  if  the 
Water  &  Light  Company  had  been 
cast  in  the  suit,  it  may  be  that  it 
could  recover  over  against  appellant; 
but  no  such  right  would  have  existed 
\n  behalf  of  the  appellant  against  the 
Water  &  Light  Company.  That  com- 
pany in  permitting  the  insulation  upon 
its  wire  to  become  and  remain  de- 
fective merely  furnished  the  occasion; 
but  appellant  was  guilty  of  more  di- 
rect and  affirmative  negligence  in  fail- 
ing to  take  any  steps  to  have  the  cur- 
rent of  electricity  removed   from  the 
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1915  D  968;  Higgles  v.  Priest,  163  Wis.  199,  157  N.  W.  755.  When  as 
in  the  instant  ease  the  unlawful  rate  of  speed  caused  or  contributed 
to  the  injury,  proximate  cause  follows  as  matter  of  law.  Allen  v. 
Voje,  114  Wis.  1,  89  N.  W.  924. 

4.  The  question  of  contribution  between  the  railway  company 
and  the  traction  company  is  raised  by  the  pleadings  and  discussed 
in  this  case,  and  while  it  does  not  seem  necessary  to  decide  it  now, 


electric  wires  before  assigning  th% 
plaintiff  to  the  work,  and  in  so  as- 
signing him  with  the  knowledge  of 
the  fact  that  the  electric  wires  were 
heavily  charged  with  electricity,  and 
that  a  wet  rope  was  a  conductor  of 
an  electric  current.*'  On  error  by 
the  supreme  court  to  the  court  of 
civil  appeals,  the  judgment  in  favor 
of  the  light  company  was  affirmed, 
but  the  judgment  against  the  tele- 
phone company  in  favor  of  plaintiff 
was  reversed  and  the  cause  remanded 
for  a  further  trial  as  between  plain- 
tiff and  the  telephone  company,  be- 
cause of  error  of  the  court  in  sub- 
mitting to  the  jury  an  issue  of  neg- 
ligence not  raised  by  the  evidence. 
Soathwestem  Telegraph  &  Telephone 
Co.  V.  Sanders,  —  Tex.  Civ.  App.  — , 
138  S.  W.  1181  (1911);  —  Tex.  Civ. 
App.  — ,  173  S.  W.  865   (1915). 

A  telephone  lineman  was  injured 
when  the  cable  of  the  telephone 
company  came  in  contact  with  an  un- 
insulated portion  of  the  high  voltage 
wire  of  an  electric  lighf  company, 
and  he  sued  the  light  company  to  re- 
cover damages.  The  light  company 
answered  by  general  denial,  and 
pleaded  assumption  of  risk  and  con- 
tributory negligence,  and  sought  to 
implead  the  telephone  company  as  the 
one  whose  negligence  caused  the  in- 
jury, asking  recovery  over  in  the 
event  of  a  judgment  against  the  light 
company.  The  plaintiff's  petition  al- 
leged that  after  the  telephone  com- 
pany had  constructed  its  system  of 
telephones,  the  light  company  put  in 
an  electric  light  plant,  negligently 
placing    its   poles    and   wires   in   such 


close  proximity  to  the  poles  and  wires 
of  the  telephone  company,  at  the 
place  of  the  accident,  that  plaintiff 
and  other  employees  of  the  telephone 
company  would  necessarily  come  in 
close  proximity  thereto  in  ascending 
and  descending  the  telephone  poles, 
and  in  adjusting,  repairing  and  fixing 
telephone  wires;  that  plaintiff  as- 
cended the  telephone  pole  at  such 
place,  and  while  engaged  in  placing 
a  dead  wire,  and,  not  knowing  that 
defendant's  high  voltage  wire  on  the 
side  of  the  telephone  pole  at  that 
point  was  uninsulated  or  defectively 
insulated,  came  in  contact  with  said 
wire  at  an  uninsulated  place  thereon, 
and  was  severely  shocked  and  burned 
by  a  current  of  electricity  received 
therefrom,  rendering  him  helpless  and 
senseless,  and  causing  him  to  fall  to 
the  ground  with  great  violence,  a 
distance  of  about  20  to  25  feet.  The 
petition  further  alleged  that  the  light 
company  knew,  or  in  the  exercise  of 
ordinary  care  could  have  known,  of 
the  dangerous  condition  of  its  wire, 
but  negligently  permitted  the  same  to 
remain  uninsulated  and  in  such  close 
proximity  to  the  telephone  system  at 
the  place  of  the  injury,  with  knowl- 
edge that  employees  of  the  telephone 
company  would  necessarily  approach 
in  close  proximity  thereto  in  the  dis- 
charge of  their  duties,  and  were  li- 
able to  come  in  contact  therewith.  Ic 
was  alleged  in  defendant's  cross- 
action  against  the  telephone  company, 
that  if  plaintiff  was  injured  it  was 
not  by  reason  of  any  negligence  on 
the  part  of  the  light  company,  but 
because  of  the  negligence  of  the  tele- 
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since  we  hold  that  plaintiff  is  the  real  party  in  interest,  if  not 
decided,  it  will,  doubtless,  be  raised  and  litigated  later  in  this  case. 
In  our  view  of  the  case  judgment  must  go  in  favor  of  plaintiff  and 
against  the  railway  company  aad  the  traction  company,  and  may 
be  collected  from  either,  and  the  question  arises  whether  the  com- 
pany paying  the  whole  judgment  •  may  compel  the  other  to  con- 
tribute.   There  is  much  conflict  of  authority  upon  the  subject.     The 


phone  company  permitting  its  cable 
to  sag  and  come  in  contact  with  the 
electric  light  wire,  and  by  friction 
therewith  to  cause  the  insulation  to 
be  worn  off  and  the  electric  current 
therefrom  transmitted  to  the  telephone 
cable;  that  the  telephone  company 
had  knowledge  of  such  condition;  and 
that  the  proximate  cause  of  the  in- 
jury was  the  negligence  of  the  tele- 
phone company.  The  court  sustained 
exceptions  to  the  paragraphs  of  tho 
answer  setting  up  the  cross-action, 
and  dismissed  it.  Plaintiff  recovered 
a  judgment  against  the  light  com- 
pany, which  appealed  from  both  judg- 
ments. The  court,  in  affirming  the 
judgments,  held  that  the  knowledge 
of  the  telephone  company  and  its 
agents,  and  their  negligence,  could 
not  be  charged  to  plaintiff  so  as  to 
defeat  his  right  of  recovery;  that  it 
was  the  duty  of  the  light  company  to 
have  its  wires  insulated  where  per- 
sons whose  duties  called  them  in  prox- 
imity thereto  would  be  exposed;  that 
under  the  facts  the  light  company 
was  negligent  in  the  particulars 
charged  in  the  petition,,  and  from  the 
facts  so  proven  the  jury  were  war- 
ranted in  finding  in  favor  of  plain- 
tiff, and  that  the  paragraphs  of  the 
answer  setting  out  a  cross-action 
against  the  telephone  company  did 
not  state  a  case  authorizing  contribu- 
tion from  the  telephone  company. 
Snyder  Ice,  Light  &  Power  Oo.  v. 
Bowron,  —  Tex.  Civ.  App.  — ,  156  S. 
W.  550  (1913). 

The  widow  of  a  deceased  employee 
of  a  defendant  telephone  company 
sued  an  electric  light  company,  alleg- 


ing that  the  electric  light  company 
ii^gliS^ntly  allowed  its  highly  charged 
wire  to  come  in  contact  with  a  tele- 
phone wire  upon  which  decedent  was 
working,  thereby  causing  his  death. 
>  Plaintiff  alleged  negligence  of  the 
light  company  in  permitting  its  wire 
to  sag  and  come  in  contact  with  the 
telephone  wire;  in  failing  to  make 
proper  inspection  of  its  wires  to  dis- 
cover the  place  of  the  contact,  and  in 
turning  onto  its  wires  a  heavy  charge 
of  electricity  when  it  knew  that  de- 
cedent was  working  on  the  telephone 
wires,  and  that  it  had  not  discovered 
the  place  of  contact  with  the  tele- 
phone wires.  Defendant  pleaded  the 
general  denial,  assumption  of  risk  and 
contributory  negligence,  and  im- 
pleaded the  telephone  company,  al- 
leging that  its  negligence  was  the 
cause  of  plaintiff's  injuries,  and  pray- 
ing that  if  plaintiff  recovered  judg- 
ment against  the  light  company,  it 
be  awarded  a  judgment  over  against 
the  telephone  company.  It  was  shown 
that  the  telephone  company  had  at- 
tached a  drop  wire  from  one  of  its 
poles  on  the  east  side  of  a  street, 
under  the  wires  of  the  light  company, 
connecting  with  a  telephone  in  a  resi- 
dence situated  on  the  west  side  of  the 
street;  that  neither  the  telephone  drop 
wire  nor  the  electric  light  wire  was 
insulated;  that  the  light  company 
permitted  its  wire  to  sag  so  as  to 
come  in  contact  with  the  telephone 
wire;  that  it  knew  of  the  sagging  and 
contact  prior  to  the  injury  to  de- 
cedent, and  in  time,  by  the  exercise 
of  ordinary  care,  to  have  repaired  the 
line  before  decedent  was  injured;  and 
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question  has  not  been  settled  by  this  court,  although  the  principle 
recognizing  contribution  where  there  is  no  wilful  or  conscious  wrong 
is  recognized  in  former  decisions  of  this  court.  Ryan  Estate,  157 
Wis.  576,  147  N.  W.  993,  Ann.  Cas.  1916  D  840;  North  H.  M.  &  L. 
Asso.  V.  Childs,  82  Wis.  460,  52  N.  W.  600,  33  Am.  St.  Rep.  57. 

Of  course  the  rule  is  generally  referred  to   in   elementary  law 
books  and  decisions  of  courts  of  last  resort  to  the  effect  that  there 


that  it  negligently  turned  on  its  cur- 
rent without  warning  decedent  of  the 
danger  to  which  he  would  thereby  be 
exposed  in  his  work.  Judgment  was 
rendered  in  favor  of  plaintiff,  and 
also  in  favor  of  the  telephone  com- 
pany. From  this  judgment  the  light 
company  appealed.  The  court,  while 
reversing  the  judgment  in  favor  of 
plaintiff  because  of  matters  immate- 
rial here,  affirmed  the  judgment  for 
the  telephone  company,  saying:  "If 
the  electric  company  was  guilty  of 
negligence  in  either  of  the  particulars 
above  referred  to,  it  cannot  have  in- 
demnity from  the  telephone  com- 
pany." Cleburne  Electric  &  Gas  Co. 
V.  McCoy,  —  Tex.  Civ.  App.  — ,  149 
8.  W.  534  (1912).  For  opinion  on 
former  appeals,  see  Cleburne  Electric 
&  Gas  Co.  v.  McCoy,  —  Tex.  Civ. 
App.  — ,  128  8.  W.  457  (1910). 

Plaintiff,  a  lineman  in  the  employ 
of  a  telephone  company,  was  injured 
by  coming  in  contact  with  a  high- 
voltage  wire  of  an  electric  light  com- 
pany as  he  was  descending  a  tele- 
phone pole,  and  sued  the  electric  light 
company  to  recover  damages.  The 
light  company  answered  by  general 
denial  and  plea  of  contributory  neg- 
ligence, and  filed  a  cross-bill  implead- 
ing the  telephone  company  as  the 
party  responsible  for  the  injuries  to 
plaintiff,  alleging  that  there  was  an 
agreement  between  the  light  com- 
pany and  the  telephone  company 
whereby  the  light  company  would 
shut  off  the  current  of  electricity 
upon  its  wires  when  employees  of  the 
telephone  company  were  required  to 
make    repairs    upon    its    wired;    that 


upon  the  occasion  in  question  the  tele- 
phone company  made  no  request  for 
the  electric  light  current  to  be  shut 
off,  and  that  it  was  negligence  on  the 
part  of  the  telephone  company  for  it 
to  direct  the  making  of  repairs,  with- 
out first  making  such  request,  in  such 
close  proximity  to  the  high  voltage 
wire.  The  jury  found  that  the  elec- 
tric light  company  was  negligent  in 
the  manner  in  which  it  carried  its 
high  voltage  wire  upon  its  cross- 
beams, and  in  attaching  such  wire  to 
the  telephone  pole,  and  in  maintaining 
it  without  insulation,  and  that  such 
i^egligence  was  the  proximate  cause 
of  plaintiff's  injuries.  Plaintiff  had 
judgment  upon  the  verdict  against  the 
light  company,  and  the  court  also  en- 
tered judgment  against  the  light 
company  on  its  cross-bill  against  the 
telephone  company.  Appeal  was  taken 
by  the  light  company  from  both  judg- 
ments. The  court,  while  affirming  the 
judgment  as  to  plaintiff,  reversed 
the  judgment  and  remanded  the  cause 
as  between  the  defendants,  on  the 
ground  that  the  light  company  was 
entitled  to  a  judgment  over  against 
the  telephone  company,  the  undis- 
puted evidence  showing,  in  the  opin- 
ion of  the  court,  that  the  telephone 
company,  and  not  the  light  company, 
was  the  active  wrongdoer,  and  should 
be  held  solely  responsible  for  the  in- 
juries inflicted  on  plaintiff.  City  of 
Weatherford  Water,  Light  &  Ice  Co. 
V.  Veit,  —  Tex.  Civ.  App.  — ,  196  S. 
W.  986  (1917). 

A  telephone  company  negligently 
strung  one  of  its  wires  too  close  to  a 
certain  wire  belonging  to  a  light  corn- 
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can  be  no  contribution  between  joint  wrongdoers,  or,  as  some  courts 
put  it,  joint  tort-feasors.  And  a  general  rule  is  laid  down  to  that 
effect.  But  this  rule,  like  other  rules,  has  its  exceptions,  and  the 
authorities  from  the  English  decisions  down  recognize  the  exceptions. 
The  logic  of  the  rule  that  there  can  be  no  contribution  between  tort- 
feasors is  based  upon  the  idea  that  the  law  will  not  imply  contribu- 


pany.  The  latter  wire  was  improperly 
insulated.  The  telephone  wire  sagged 
so  as  to  come  into  occasional  contact 
with  the  wire  of  the  light  company, 
and  the  latter  concern,  after  notice, 
failed  t5  change  the  position  of  its 
wire,  or  to  notify  the  telephone  com- 
pany of  the  conditions.  The  plain- 
tiff, an  employee  of  the  telephone  com- 
pany, was  injured  as  a  result  of  the 
conditions  described,  and  recovered  a 
judgment  against  both  companies. 
The  defendant  light  company  paid 
the  judgment,  and  moved  to  have  ex- 
ecution directed  against  the  telephone 
company.  The  motion  having  been 
overruled,  the  light  company  ap- 
pealed. The  court  affirmed  the  order 
denying  execution,  saying  in  part: 
'*Both  companies  were  liable,  but  ap- 
pellant [the  light  company]  insists 
that  it  was  only  passively  guilty  of  a 
tort,  and  that,  therefore,  it  comes 
within  an  exception  to  the  general 
rule  •  •  •  [that  there  can  be  .no 
enforced  contribution  from  one  of 
two  joint  tort-feasors].  With  this 
view  we  cannot  agree.  It  was  the 
separate  duty  of  each  to  take  thor- 
ough precautions.  Any  accident  due 
to  neglect  of  such  duty  made  the 
corporations  jointly  liable."  Thus 
the  general  rule  was  applied.  In  the 
course  of  the  opinion  rendered  the 
court  also  pointed  out  that  the  ques- 
tion involved  was  not  affected  by  sec- 
tion 709  of  the  Code  of  Civil  Pro- 
cedure, which  embodied  a  rule  of 
procedure,  and  not  of  substantive  law. 
Dow  V.  Sunset  Telephone  &  Telegraph 
Co.,  162  Cal.  136,  121  Pac.  379 
(1912).  A  rehearing  of  the  appeal 
was  denied. 


3.     Iiiglit  company  employee  Injured. 

An  electric  company  used  the  poles 
of  a  telephone  company,  each  concern 
stringing  and  maintaining  its  own 
wires.  Ordinarily  the  wires  were 
attached  to  the  poles  so  securely 
that  they  would  sustain  the 
weight  of  a  man  standing  on 
them,  and  employees  of  both  com- 
panies used  the  wires  as  a  footing 
in  going  up  and  down  the  poles. 
While  using  a  wire  of  the  telephone 
company  for  this  purpose,  an  em- 
ployee of  the  electric  company  feU 
because  of  a  defective  fastening  and 
was  injured.  He  sued  the  electric 
company.  The  telephone  company 
was  given  notice  of  the  suit,  but  did 
not  defend.  The  employee  obtained  a 
verdict.  Later  the  present  plaintiff, 
as  insurer  of  the  electric  company, 
settled  the  verdict  at  a  discount,  be- 
fore judgment.  After  paying  the  amount 
of  the  settlement  the  plaintiff  brought 
against  the  telephone  company  the 
present  action  for  exoneration.  The 
trial  court  gave  judgment  for  the 
plaintiff  for  the  amount  paid  in  set- 
tlement, though  not  for  attorney's  fees 
and  costs;  and  both  parties  appealed 
to  the  supreme  court.  That  court 
affirmed  the  judgment,  speaking  in 
part  as  follows:  ''Generally,  one  of 
two  joint  tort-feasors  cannot  have 
contribution  from  the  other.  But 
there  are  exceptions  to  this  rule.  One 
exception  arises  where,  although  both 
parties  are  at  fault  and  both  liable 
to  the  person  injured,  yet,  they  are 
not  in  pari  delicto  as  to  each  other, 
as  where  the  injury  results  from  a 
violation,    by   one,   of   a    duty    which 
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tion  between  wrongdoers.  Merryweather  v.  Nixon,  8  T.  R.  186; 
Adamson  v.  Jarvis,  4  Bing.  66.  The  rule  of  the  English  eases  against 
contribution,  however,  **is  confined  to  cases  where  the  person  seeking 
redress  must  be  presumed  to  have  known  that  he  was  doing  an 
unlawful  act.''  Perhaps  the  strongest  English  case  against  contri- 
bution is  Merryweather  v.  Nixon,  supra,  but  the  general  rule  laid 


he  owes  to  the  other,  so  that  as  be- 
tween themselves,  the  act  or  omis- 
sion of  the  one  from  whom  indem- 
nity is  sought  is  the  primary  cause 
of  the  injury.  This  exception  is  rea- 
sonable and  well  recognized.  •  •  ♦ 
This  case  comes  within  this  principle. 
The  primary  duty  of  securing  the 
wires  and  cables  was  upon  the  de- 
fendant. Its  neglect  was  the  pri- 
mary cause  of  the  injury.  The  neg- 
lect of  the  electric  company  was,  as 
between  the  parties,  secondary.  De- 
fendant must  respond."  Fidelity 
&  Casualty  Co.  of  New  York  v. 
Northwestern  Telephone  Exch.  Co., 
140  Minn,  229,  167  N.  W.  800  (1918). 

4.  Telephone  company  customer  killed. 

Plaintiif's  decedent  was  killed  by 
an  electric  shock  when  he  attempted 
to  cut  a  telephone  wire  which  ex- 
tended into  his  residence.  The  shock 
which  caused  his  death  was  due  to 
a  highly  charged  electric  wire  of  a 
light  company  coming  into  contact 
with  the  telephone  wire.  Plaintiff 
sued  the  light  company  and  the  tele- 
phone company  to  recover  damages 
for  the  death  of  her  husband,  suing 
in  her  own  behalf  as  widow  and  as 
next  friend  for  her  minor  children. 
Plaintiff  alleged  that  the  light  com- 
pany had  used  inferior  and  dangerous 
wires,  insufficiently  insulated  and 
fastened  to  poles,  whereby  they 
were  caused  to  sag  and  fall  across 
the  wire  of  the  telephone  company 
when  highly  charged  with  electricity, 
and  had  strung  its  wires  too  close  to 
those  of  the  telephone  company,  and 
had  not  sufficiently   tamped  the  tele- 


phone posts  and  secured  them  by 
means  of  guy  wires.  She  alleged 
negligence  on  the  part  of  the  tele- 
phone company  in  maintaining  its 
wires  in  a  loose  and  careless  manner 
and  in  too  close  proximity  to  the 
wires  of  electric  light  company. 
When  it  appeared  that  the  telephone 
company  had  not  been  properly 
served  with  summons,  plaintiff  dis- 
missed her  action  as  to  that  company. 
The  light  company  answered  by  gen- 
eral denial  and  by  special  plea  deny- 
ing negligence  on  its  part  and  alleg- 
ing contributory  negligence  and  as- 
sumption of  risk  on  the  part  of 
plaintiff,  and  alleged  by  way  of  cross- 
action  against  the  telephone  company 
that  the  accident  was  due  to  the  neg- 
ligence of  the  telephone  company,  and 
prayed  that  in  event  of  a  judgment 
against  the  light  company  that  it 
have  a  judgment  over  against  the 
telephone  company,  and  ask  for  a  con- 
tinuance of  the  case  in  order  that 
the  telephone  company  might  be 
served  with  summons  and  brought 
into  the  case.  This  motion  the  court 
overruled.  A  verdict  and  judgment 
was  rendered  for  plaintiff  in  the  sum 
of  $14,000,  and  the  light  company  ap- 
pealed. In  affirming  the  judgment, 
the  court  held  that,  even  if  the  light 
company  was  entitled  to  contribution 
as  against  the  telephone  company,  the 
denial  of  the  motion  for  a  continu- 
ance would  not  be  ground  for  reversal, 
since  the  light  company  would  still 
have  its  right  of  action  against  the 
telephone  company  to  enforce  con- 
tribution. Temple  Electric  Light  Co. 
V.  Halliburton,  —  Tex.  Civ.  App.  — , 
136  S.  W.  584  (1911).    On  motion  for 
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down  in  that  case  was  afterwards  limited  and  explained  in  later 
cases,  and  it  may  now  be  regarded  settled  in  England  that  there 
can  be  contribution  between  tort-feasors  where  there  was  no  wilful 
or  conscious  wrong.  Adamson  v.  Jarvis,  supra;  Betts  v.  Gibbons, 
2  Ad.  &  ElUs  57,  65;  Pahner  v.  Wick  &  P.  S.  Co.,  Ltd.,  [1894]  App. 
Cases  318;  Burrows  v.  Rhodes,  [1899]  1  Q.  B.  816. 
In  Palmer  v.  Wick  &  P.  S.  Co.,  Ltd.,  supra,  where  the  injury  was 


rehearing, 
(1911). 


Tex.  — ,  140  S.  W.  426 


P.     SteamsMp   company  and  shipper. 

1.  Using  loading  equipment  of  sliipper. 

The  plaintiff  steamship  company 
was  transporting  gypsum  roek  for  the 
defendant  company  under  a  contract 
providing  that  hoisting  apparatus  for 
the  lifting  of  the  rock  out  of  the 
steamer  should  be  furnished  by  the 
defendant.  The  hoisting  gear,  bucket, 
tripping  appliance  and  electric  motor 
constituting  the  hoisting  apparatus 
were  operated  entirely  by  the  defend- 
ant's employees,  except  that  the  buck- 
ets were  filled  while  in  the  hold  of 
the  ship,  and  the  hook  on  the  end  of 
the  hoisting  cable  aittached  to  the 
bucket,  by  the  employees  of  the 
plaintiff.  While  one  of  the  buckets 
was  being  hoisted,  it  was  prematurely 
dumped  on  account  of  the  worn  and 
defective  condition  of  the  tripping  ap- 
pliance, and  the  rock  was  thereby 
caused  to  fall  back  into  the  hold  of 
the  ship.  In  consequence,  two  of  the 
plaintiff's  employees  were  seriously 
hurt.  It  appeared  that  this  was  not 
the  first  time  the  tripping  appliance 
had  caused  premature  dumping.  Such 
a  dumping  had  occurred  some  3  weeks 
previously  while  a  ship  of  the  plain- 
tiff was  being  unloaded;  and  this  was 
known  to  employees  of  the  plaintiff, 
including  its  foreman.  The  plaintiff 
settled  a  claim  made  by  the  em- 
ployees on  account  of  their  injuries, 
and  then  brought  the  present  action 


against  the  defendant  to  recover 
over.  The  trial  court  granted  a  mo- 
tion on  behalf  of  defendant  for  a 
nonsuit,  on  the  ground  that  the  par- 
ties were  joint  wrongdoers,  as  be- 
tween whom  no  right  of  contribution 
existed.  The  plaintiff  appealed,  ad- 
mitting that  so  far  as  the  rights  of 
the  injured  persons  were  concerned 
the  parties  were  joint  wrongdoers, 
but  contending  that  upon  the  facts  in 
evidence  the  granting  of  a  nonsuit 
was  error,  and  that  the  question  of 
the  defendant's  liability  over  should 
have  been  submitted  to  the  jury.  In 
passing  upon  the  appeal,  the  court 
first  took  up  the  question  of  the  re- 
lations of  the  two  parties  to  each 
other,  and  held  that  while  they  were 
equally  under  a  duty  to  guard  against 
the  use  of  defective  hoisting  appli- 
ances, so  far  as  it  endangered  em- 
ployees, as  between  themselves  the 
primary  duty  of  seeing  to  the  safety 
of  the  appliances  rested  upon  the  de- 
fendant, especially  in  view  of  the 
fact  that  it  retained  practically  the 
entire  control  over  the  apparatus.  The 
court  then  said:  '^It  is,  however,  con- 
tended by  counsel  for  respondent  that 
'appellant  was  not  relying  upon  any 
implied  warranty  that  the  hoisting 
gear  was  fit  and  proper  for  the  use 
intended,  because  they  had  actual 
notice  that  it  was  not*;  and  this,  it 
is  argued,  rendered  appellant  equally 
in  the  wrong  with  respondent,  and 
this  destroyed  its  right  of  contribu- 
tion. The  remarks  made  by  the 
learned  trial  court  in  disposing  of 
respondent's  motion  for  nonsuit 
clearly    indicate    that    this    was    the 
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due  to  the  negligence  of  two  parties  and  judgment  rendered  against 
them,  one  party  paid  the  judgment  and  sued  for  contribution,  Lord 
Herschell,  in  delivering  the  opinions  of  the  Lords,  said: 


**Oii  principle  I  can  see  no  reason  why,  when  a  joint  judgment  debt  has 
resulted  from  a  joint  wrong,  each  co-debtor  should  not  pay  his  share,  or  why 
if  one  be  compelled  by  the  creditor  to  pay  the  whole  debt,  the  other  should  be 
enabled  to  go  free  by  setting  up  his  own  wrong.     *     *     *     It  is  not  necessary 


theory,  upon  which  it  granted  that 
motion.  So  the  principal  error  com- 
mitted by  the  trial  court,  if  it  was 
error,  was  in  deciding,  as  a  matter  of 
law,  that  the  evidence  conclusively 
showed  that  aj^pellant  did  have 
knowledge  of  the  defective  condition 
of  the  tripping  appliance  at  the  time 
of  the  accident,  and  that  it  was  then 
knowingly  acquiescing  in  its  use. 
•  *  *  The  argument  of  counsel  for 
respondent,  as  well  as  the  views  of 
the  trial  court  in  granting  the  non- 
suit, evidently  rests  upon  the  assump- 
tion that  the  knowledge  of  the  de- 
fective and  dangerous  condition  of 
the  tripping  appliance,  existing  on 
the  previous  occasions  of  the  dis- 
charge of  appellant's  ship,  points  with 
such  certainty  to  the  existence  of 
such  knowledge  and  acquiescence  in 
the  use  of  the  defective  appliance  at 
the  time  of  this  accident  that  the 
question  may  be  decided  in  re- 
spondent's favor  as  a  matter  of  law. 
That  such  previous  knowledge  on  the 
part  of  appellant,  and  the  circum- 
stances, are  somewhat  persuasive  in 
favor  of  the  trial  court's  conclusions 
of  fact  may  be  conceded;  but  that 
such  knowledge  is  such  conclusive 
proof  of  like  knowledge  at  the  time 
of  this  accident  that  all  reasonable 
men  must  arrive  at  that  conclusion 
we  cannot  agree.  We  therefore  con- 
clude that  the  question  could  not  be 
decided  as  a  matter  of  law,  but 
should  have  been  left  to  the  jury." 
The  judgment  was  reversed  and  a  new 
trial  was  granted.  Alaska  S.  8.  Co. 
V.  Pacific  Coast  Gypsum  Co.,  71 
Wash.  359,  128  Pac.  654  (1912). 


2.     Usiiig  dock  facilitias  of  shipper. 

The  defendant  owned  and  operated 
a  flour  mill  and  maintained  in  front 
of  its  premises  a  dock  and  dolphins 
for  the  use  of  ships  coming  to  its  miU 
for  shipments.  One  of  these  -dol- 
phins was  situated  some  10  or  12  feet 
from  the  shore,  with  a  plank  ap- 
proach from  the  shore  to  the  dolphin. 
A  vessel  of  the  plaintiff  steamship  had 
completed  loading  and  £,  an  employee 
of  the  plaintiff,  was  sent  to  cast  off 
the  line  from  the  dolphin  which  held 
it  to  the  ship.  While  he  was  moving 
along  the  plank,  the  end  of  it  slipped 
off  the  dolphin  and  E,  falling  upon 
the  rocks  below,  sustained  serious 
personal  injuries.  He  brought  suit 
against  both  plaintiff  and  defendant, 
but  the  latter,  at  the  close  of  E's 
case,  obtained  a  judgment  of  dismissal 
because  of  the  failure  of  E  to  prove 
that  it  furnished,  controlled,  or  was 
in  any  way  responsible  for  the  plank 
approach  to  the  dolphin.  The  plain- 
tiff, having  paid  a  judgment  recov- 
ered by  E,  brought  this  action  to  re- 
cover of  the  defendant  the  amount 
paid  in  defense  of  the  suit  and  in  sat- 
isfaction of  the  judgment.  The  de- 
fendant pleaded  the  judgment  of  dis- 
missal in  the  E  case  as  res  adjudi- 
cata  of  its  liability.  The  trial  court 
overruled  the  plea  and  from  a  judg- 
ment for  the  plaintiff  the  defendant 
appealed,  alleging  as  error  the  refusal 
to  grant  its  requested  instruction  that 
the  plaintiff  could  not  recover,  if  its 
independent  negligence  caused  or  con- 
tributed to  the  injury.  The  court  re- 
versed   the    judgment    and    remanded 
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in  this  appeal  to  decide  whether  there  can  be  any  right  to  contribution  in  the 
case  of  a  delict  proper  when  the  liability  has  arisen  from  a  conscious  and  there- 
fore moral  wrong,  nor  even  whether  in  every  case  of  quasi  delict  a  delinquent 
may  obtain  relief  against  his  co-delinquent,  though  I  see,  as  at  present  advised, 
no  reason  to  differ  from  the  opinion  which  I  gather  my  noble  and  learned 
friend,  Lord  Watson,  holds,  that  such  a  right  may  exist.  In  circumstances  as 
those  with  which  your  lordships  have  to  deal,  I  cannot  but  think  that  equity 
and  justice  are  in  favor  of  the  conclusion  arrived  at  by  the  Inner  House,  and 
there  seems  to  be  no  authority  compelling  a  contrary  decision.  It  was  urged 
that  the  person  seeking  relief  might  be  the  more  culpable  of  the  delinquents; 


the  case  for  a  new  trial,  holding  the 
requested  instructions  should  have 
been  given.  Though  the  defendant, 
as  the  court  pointed  out,  was  pri- 
marily liable  if  it  failed  to  keep  its 
premises  in  a  reasonably  safe  condi- 
tion for  the  use  of  persons  invited  on 
such  premises,  still,  if  the  plaintiff,  or 
the  person  using  such  premises,  by 
some  independent  act  of  negligence, 
contributed  to  the  accident,  it  be- 
came a  joint  tort-feasor  and  could 
not  recover.  The  court  further 
pointed  out  that  if  the  plaintiff  had 
such  knowledge  of  the  dangerous  con- 
dition of  the  plank,  and  knowingly 
acquiesced  in  its  use,  it  could  not  re- 
cover against  the  person  primarily  li- 
able, as  such  knowledge  would  render 
the  plaintiff  guilty  of  an  independent 
act  of  negligence  and  a  joint  tort- 
feasor. The  court  did,  however,  hold 
that  the  plea  of  res  adjudicata  of  the 
defendant  was  properly  overruled,  as 
the  judgment  dismissing  it  in  the  per- 
sonal injury  suit  was  a  judgment  of 
nonsuit  only  and  being  given  at  the 
close  of  the  plaintiff's  evidence,  was 
in  no  way  "binding  upon  the  steamship 
company,  since  E  entirely  controlled 
the  evidence  introduced.  Alaska  Pac. 
S.  S.  Co.  v.  Sperry  Flour  Co.,  —  Wash. 
— ,  182  Pac.  634  (1919). 

Q.    Oil  refinery  and  railroad  company. 

G  refining  company,  engaged  in  the 
manufacture  and  sale  of  kerosene  and 
gasoline,  intended  to  ship  to  C,  a 
retail  merchant,  a  drum  of  kerosene, 
and  to  B  three  drums  of  gasoline.  The 
kerosene  bore  the  stock  number  23937, 


the  gasoline  9770.  The  bills  of  lad- 
ing, waybills  and  freight  bills  were 
made  out  correctly.  Both  consign- 
ments were  destined  to  stations  on 
the  line  of  G  railroad,  the  last  of 
two  connecting  carriers.  Besides  the 
stock  number,  a  cream-colored  tag 
bearing  the  address  of  C  was  to  be 
attached  to  the  kerosene,  and  a  red 
tag  bearing  the  address  of  B  was  to 
be  attached  to  each  of  the  drums  of 
gasoline.  Through  the  negligence  of 
the  refining  company's  employee,  the 
cream-colored  tag  was  attached  to 
one  of  the  drums  containing  gasoline 
and  one  of  the  red  tags  to  the  drum 
containing  kerosene.  With  this  con- 
flict between  the  addresses  on  the 
tags  the  consignment  was  delivered  by 
the  initial  carrier  to  the  G  railway 
company,  which  did  not  notice  or  neg- 
lected to  regard  the  conflict,  and  it  de- 
livered the  mislabeled  drum  of  gasoline 
to  C  and  the  one  drum  of  kerosene 
and  two  drums  of  gasoline  to  B.  C, 
assuming  that  the  drum  he  received 
contained  kerosene,  sold  some  of  its 
contents,  as  kerosene,  to  Y.  While 
t)eing  used  in  T's  home  as  kerosene, 
the  gasoline  exploded,  burning  T's 
two  daughters  fatally.  Suits  were  in- 
stituted against  the  refining  company 
and  C,  but  the  refining  company  in- 
duced C  to  dismiss  them  and  file 
others  against  the  G  railway  as  the 
sole  defendant.  In  settlement  of 
judgments  against  it  the  G  railway 
was  compelled  to  pay  $20,000.  The 
present  action  was  instituted  origi- 
nally in  the  state  court  by  the  G  rail- 
way for  contribution  against  the  re- 
fining  company,   a    Pennsylvania    cor- 
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but  it'  is  just  as  likely  that  he  should  be  the  less  culpable.  In  selecting  from 
which  of  his  co-debtors  he  will  obtain  payment,  the  creditor  would  be  guided 
usually  by  considerations  wholly  independent  of  the  relative  culpability  of  those 
from  whom  he  may  recover  it.  Much  reliance  was  placed  by  the  learned  coun- 
sel for  the  appellant  upon  the  judgment  in  the  English  case  of  Merryweather  v. 
Nixon.  The  reasons  to  be  found  in  Lord  Kenyon's  judgment  so  far  as  reported 
are  somewhat  meager,  and  the  statement  of  the  facts  of  the  case  is  not  less  so. 
It  is  now  too  late  to  question  that  decision  in  this  country,  but  when  I  am 
asked  to  hold  it  to  be  part  of  the  law  of  Scotland,  I  am  bound  to  say  that  it 
does  not  appear  to  me  to  be  founded  on  any  principle  of  justice  or  equity,  or 


poration,  0  and  B,  the  latter  two  resi- 
dents of  Mississippi,  but  the  action 
was  removed  by  the  refining  company 
to  the  federal  court.  Denying  a  mo- 
tion to  remand  to  the  state  court,  the 
court  held  that  the  facts  revealed  a 
separable  controversy,  wholly  between 
the  plaintiff  and  the  defendant  refin- 
ing company,  but  no  cause  of  action 
for  contribution  against  0  or  B.  The 
court  declared  the  general  rule  to  be 
that  the  person  singled  out  and  com- 
pelled to  bear  the  loss  cannot  recover 
against  the  others  equally  liable;  but 
the  court  admitted  exceptions,  and  re- 
ferring to  them  said:  "In  these 
cases,  which  may  be  called  exceptions 
to  the  general  rule,  the  principle  is 
well  recognized  that,  where  there  is 
no  moral  turpitude,  the  law  will  in- 
quire into  the  real  delinquency  of  the 
parties,  and  place  the  ultimate  lia- 
bility upon  him  whose  fault  has  been 
the  primary  cause  of  tb^  injury;  but 
where  the  negligence  of  the  parties 
has  been  of  the  same  character  no  in- 
demnity or  contribution  will  be  al- 
lowed." The  court  then,  after  com- 
paring the  negligence  of  the  6  rail- 
way wifh  that  of  C  and  B,  said  re- 
garding the  latter  two:  "Their  wrong 
was  subsequent  in  time,  of  the  same 
character,  and  not  more  culpable  in 
degree,  than  that  of  the  railroad  com- 
pany, which  because  of  its  fault  has 
been  held  liable,  and  as  to  the  resi- 
dent defendants  [0  and  B]  does  not 
come  within  that  exceptional  class 
which  permits  it  to  recover  indemnity 
or  contribution."  Gulf  &  8.  I.  R.  Co. 
V.  Gulf  Refining  Co.,  260  Fed.  262 
(1919). 


XL    Lessor  and  lessee. 

A  building  belonging  to  the  defend- 
ant warehouse  company,  and  in  which 
the  plaintiff  company  was  ^a  tenant, 
was  equipped  with  an  electric  freight 
elevator,  which  could  be  set  in  motion 
from  any  floor  of  the  building  by  pull- 
ing a  hand  cable  that  hung  within 
reach  of  the  door  opening  into  the 
elevator  shaft  from  each  floor.  Ad- 
jacent to  the  elevator  shaft  was  a 
light  shaft,  and  the  two  openings 
were  not  separated  by  any  partition, 
although  at  each  floor  there  was  an 
angle  iron  a  few  inches  in  width  at  a 
height  of  about  6  inches  above  the 
floor.  Two  employees  of  the  plaintiff, 
eiig&ged  in  moving  boxes  of  salt  and 
starch  from  the  ground  floor  to  the 
fourth  floor,  piled  25  boxes  in  tiers, 
one  above  the  other,  extending  some- 
what higher  than  a  man's  head,  on  a 
low  truck  without  any  railing,  and 
pushed  the  truck  onto  the  platform  of 
the  elevator,  which  seems  to  have 
been  without  any  railing  or  other  in- 
closure.  The  men  both  rode  on  the 
elevator  to  the  fourth  floor.  While 
they  were  on  the  elevator  platform 
and  were  in  the  act  of  pushing  the 
truck  off,  some  one  from  another  pari; 
of  the  building  pulled  the  cable,  as 
the  evidence  tended  to  show,  'causing 
the  elevator  suddenly  to  drop  about  3 
feet  and  then  to  stop.  In  conse- 
quence, a  box  fell  from  the  top  of  the 
pile  on  the  truck,  striking  one  of  the 
workmen  and  causing  him  to  fall 
backwards  into  the  shaft  and  so  to 
sustain  fatal  injuries.  His  adminis- 
tratrix brought  an  action  against  the 
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even  of  public  policy  which  justifies  its  extension  to  the  jurisprudence  of  other 
countries.  There  has  certainly  been  a  tendency  to  limit  its  application  even  in 
England.     *     •     *'* 

Coming  now  to  authorities  in  this  country,  it  must  be  conceded 
that  there  is  lack  of  harmony.  A  review  of  all,  or  the  larger  por- 
tion, of  the  cases  cited  by  counsel  would  serve  no  useful  purpose. 
It  is  suflScient  to  say  that,  while  the  general  rule  is  laid  down  in 


present  plaintiff.  The  defendant  land- 
lord was  notified,  but  failed  to  defend 
the  action.  The  plaintiff  herein  set- 
tled the  claim  out  of  court,  and  after- 
\7ards  brought  the  present  suit  to 
compel  the  defendant  to  reimburse 
him.  At  the  trial  a  verdict  in  the 
plaintiff's  favor  was  set  aside  by  the 
court  and  a  judgment  of  dismissal  was 
entered.  This  judgment  was  af&rmed 
on  appeal,  the  court  saying,  in  part: 
''Both  plaintiff  and  defendant  were 
negligent,  and  I  think  in  quite  the 
same  manner.  The  defendant  was  neg- 
ligent in  furnishing  its  tenants  with 
a  dangerous  elevator,  and  the  plaintiff 
was  negligent  in  furnishing  the  same 
elevator  for  the  use  of  its  employees. 
In  this  view  of  the  case  it  is  mani- 
fest that  the  plaintiff  and  defendant 
are  in  pari  delicto.  It  is  contended 
by  the  learned  counsel  for  the  plain- 
tiff that  his  client  was  not  equally  at 
fault  with  the  defendant  for  the  rea- 
son that,  as  between  them,  the  duty 
of  maintaining  the  elevator  rested  on 
the  defendant,  and  that  the  plaintiff 
was  not  at  liberty  to  change  it.  It 
may  well  be  that  the  plaintiff  was  not 
authorized  to  construct  a  partition 
between  the  light  shaft  and  the  ele- 
^ator  shaft  proper;  but  the  plaintiff 
was  fuUy  aware  of  all  danger  when 
it  leased  the  fourth  floor.  It  could 
then  have  exacted  any  condition  it 
SAW  fit  or  have  refused  to  lease  the 
premises.  It  could  have  insisted  upon 
an  agreement  on  the  part  of  the  de- 
fendant to  make  such  changes  either 
in  the  manner  of  operating  the  eleva- 
tor, or  in  the  construction  of  the 
shaft,   as   would    remove    the    dangers 


incident  to  the  operation  of  the  ele- 
vator in  its  then  condition.  If  it  had 
done  this  and  the  defendant  had  failed 
to  perform  its  contract  obligation, 
there  would  doubtless  have  been  a 
right  of  recovery  over  •  •  ♦,  This, 
however,  the  plaintiff  failed  to  do.'* 
liarkin  Co.  v.  Terminal  Warehouse 
Co.,  161  N.  Y.  App.  Div.  262,  146  N. 
y.  Supp.  380  (1914),  aff'd  in  221  N. 
y.  707,  117  N.  E.  1074   (1917). 

The  lessee  of  the  basement,  first 
floor  and  third  floor  of  a  business 
building  covenanted  with  the  lessor  to 
''keep  the  elevator  in  good  condition 
and  repair."  One  of  the  lessee's  em- 
ployees, having  been  injured  as  a  re- 
sult of  the  falling  of  a  water  meter 
that  had  been  attached  to  the  sheave 
wheel  of  the  elevator  at  the  top  of 
the  shaft,  sued  the  owner  of  the  buUd- 
ing,  and  recovered.  The  owner  then 
brought  an  action  against  the  lessee 
to  recover  over.  At  the  trial  he  ob- 
tained a  verdict  and  judgment.  On 
appeal,  while  the  judgment  was  re- 
versed and  the  cause  remanded  for 
error  in  not  submitting  to  the  jury  an 
issue  as  to  whether  the  meter  that 
fell  was  a  part  of  the  elevator,  the 
court,  upon  the  hypothesis  that  the 
meter  was  part  of  the  elevator,  ruled 
that  the  injury  to  the  lessee's  em- 
ployee would  raise  a  liability  against 
the  lessee  and  also  a  liability  against 
the  owner,  while  by  virtue  of  the 
contract  of  the  former  to  keep  the 
elevator  in  good  repair,  the  latter 
would  have  a  right  of  action  over  for 
damages  recovered  against  and  paid 
by  him.  The  owner's  right  to  in- 
demnity,   the    court    said,    was    "not 


Digitized  by 


Google 


1918]        Emjs  v.  Chicago  &  Nobthwsstebn  Ry.  Co.  bt  al. 


many  cases  and  apparently  without  referring  to  the  exceptions,  a 
large  number  of  the  courts  of  last  resort  hold  that  where  there  is 
no  wilful  or  conscious  wrong  there  may  be  contribution  between  tort- 
feasors. 

In  Jacobs  v.  Pollard,  10  Gush.  (Mass.)  287,  57  Am.  Dec.  105,  the 
court  referred  to  the  general  rule  that  it  was  the  policy  of  the  law 
to  discountenance  all  actions  in  which  a  party  seeks  to  enforce  a 


affeeted  hy  the  general  doctrine  that 
neither  eontribution  nor  indemnity 
will  be  given  to  one  of  several  tort- 
feasors against  the  others.  The  lia- 
bility of  appellant  [the  lessee]  is 
primary,  because  of  his  contract  to 
assume  the  duty  of  appellee  [the  les- 
sor]. They  are  not  equally  guilty,  or, 
to  express  it  in  the  language  of  some 
of  the  authorities,  they  are  not  in 
pari  delicto."  Trego  v.  Bubovits,  178 
lU.  App.  127   (1913). 

The  defendant  was  the  lessee  of  one- 
half  of  the  first  story  of  a  building 
owned  by  the  plaintiff,  under  a  lease, 
providing  that  the  lessee  should  as- 
sume "all  liability  and  damages  which 
may  arise  from  any  accident  occurring 
in  front  of  the  premises."  The  plain- 
tiff had  an  arrangement  with  the  other 
tenants  of  the  main  floor  whereby 
they  were  to  run  the  fires  which 
heated  the  building,  while  the  plaintiff 
was  to  furnish  the  coal.  0,  while 
passing  along  the  street  in  front  of 
the  store  occupied  by  the  defendant, 
stepped  on  the  cover  of  the  coalhole 
through  which  the  coal  was  taken  to 
heat  the  building,  and  fell  down  into 
the  opening..  The  coalhole  cover  looked 
to  be  secured,  it  appeared,  and  0  found 
it  necessary  to  cross  that  part  of  the 
walk  because  of  numerous  ash  cans 
obstructing  the  remainder  of  thd  way. 
The  plaintiff  settled  the  suit  brought 
by  0  to  recover  $10,000  damages  for 
the  injuries  so  sustained,  for  $750, 
and  brought  this  suit  to  recover  of 
the  defendant  lessee,  the  amount  so 
paid.  From  a  judgment  in  favor  of 
the  plaintiff,  the  defendant  appealed. 
The  court,  in  reversing  the  judgment. 


said  the  recovery  against  the  landlord 
by  the-  injured  third  party  was  legally 
possible  and  that  he  had  the  right  to 
effect  a  reasonable  compromise  in  ad- 
vance of  trial,  though  assuming  the 
burden  in  an  action  against  the  in- 
demnitor of  establishing  the  facts 
upon  which  his  liability  depended,  as 
well  as  the  reasonableness  of  the  set- 
tlement. But  in  dismissing  the  com- 
plaint the  court  held  that  the  clause 
in  the  lease  attempting  to  make  the 
lessee  indemnitor  for  such  damages 
was  not  intended  to  cover  liability  ^ 
under  all  circumstances  since  the  land- 
lord had  to  make  use  of  that  part  of 
the  sidewalk  to  carry  out  heating  ar- 
rangements of  the  building,  but  re- 
ferred only  to  liability  for  accidents 
happening  through  the  lessee's  negli- 
gence. Lissner  v.  Haynes  Automobile 
Co.  of  New  York,  —  N.  Y.  App.  Div. 
— ,  173  N.  Y.  Supp.  491   (1918). 

Zn.     Oontractors. 

A»  Employee  of  sabcontractor  injured. 

1.    Collapse  of  bridge  pier. 

Pennsylvania  Steel  Co.  v.  Washing- 
ton &  Berkeley  Bridge  Co.,  194  Fed. 
1011  (1912),  was  an  action  by  the 
steel  company,  a  subcontractor  of  the 
bridge  company,  against  the  latter,  to 
recover  the  amount  of  a  judgment  ren- 
dered against  the  steel  company  in  a 
suit  by  one  of  its  employees  injured 
as  a  result  of  the  collapse  of  a  new 
pier  constructed  by  the  bridge  com- 
pany, while  the  steel  company  pursu- 
ant to  its  contract  was  erecting  upon 
the  pier,  and  other  piers,  a  steel  bridge 
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demand  originating  in  a  wilful  breach  or  violation,  on  his  part,  of 
the  legal  rights  of  others,  and  that  courts  will  not  lend  their  aid 
to  those  who  found  their  claims  upon  illegal  transactions,  but  fur- 
ther said: 

''It  is  only  when  a  person  knows,  or  most  be  presmned  to  know,  that  his 
act  was  unlawful  that  the  law  wiU  refuse  to  aid  him  in  seeking  an  indemnity 
or  contribution." 


structure.  The  pier  was  alleged  to 
have  collapsed  because  it  was  ''green, 
defective,  and  insufficient."  In  con- 
sidering a  demurrer  to  the  declaration, 
the  court  said  in  part:  "Although  it 
may  be  assumed  that  the  bridge  com- 
pany was  also  negligent  *  *  *,  the 
well-known  rule  that  in  pari  delicto 
potior  est  conditio  defendentis  must 
be  given  application  here.  This  rule 
is  based  upon  the  principle  of  public 
policy  that  there  is  'no  contribution 
between  wrongdoers.'  "  The  court 
pointed  out,  however,  that  "in  negli- 
gence cases  based  not  upon  wilful 
wrongdoing,  but  growing  out  of  legal 
duties  and  obligations — acts  not  malum 
in  se,  but  malum  prohibitum — a  clear 
distinction  must  be  drawn  between  the 
liability  of  the  party  primarily  neg- 
ligent and  that  of  one  secondarily  so 
to  the  extent  of  being  liable  to  a 
third    party    injured.      In    such    case, 

•  •  •  the  second  party,  while  he 
may  not  escape  liability  to  the  third 
party  injured,  may  hold  the  first  party 
primarily     negligent     for     indemnity. 

•  •  •  It  is  insisted  by  defendant 
that  there  is  no  allegation  that  this 
pier  10  was  unsafe  because  of  im- 
proper workmanship  or  materials,  but 
that  it  collapsed  solely  because  the 
cement  in  it  was  not  given  time  to 
harden.  Counsel  for  plaintiff  insist 
that,  while  this  may  be  true,  the 
plaintiff  in  seeking  to  erect  the  super- 
structure on  it  was  doing  so  under  the 
direction  of  the  defendant's  engineer 
and  agent.  Per  contra  counsel  for 
defendant  insist  that  this  engineer 
was  not  its  agent,  but  an  independent 
contractor    of    it    under    the    express 


terms  of  a  contract  existing  between 
it  and  such  engineer.  Without  ex- 
pressing any  opinion  as  to  these  con- 
tentions, it  seems  clear  that  the  mere 
statement  of  them  is  sufficient  to  show 
that  these  questions  are  purely  ones 
of  fact  and  cannot  be  determined 
upon  demurrer."  The  court  consid- 
ered also  the  effect  of  a  portion  of  the 
contract  between  the  parties,  provid- 
ing that  the  steel  company  should 
indemnify  the  bridge  company  ' '  against 
all  liability  or  dmnage  on  account  of 
accident,  whether  occasioned  by  the 
omission  or  negligence  of  itself,  its 
agents  or  its  workmen  or  otherwise," 
and  ruled  that  the  words  "or  other- 
wise" should  be  restricted,  on  the 
principle  of  ejusdem  generis,  to  acts 
of  negligence  of  the  steel  company, 
"its  agents,  its  workmen  or  ones  of 
like  character  arising  in  its  carrying 
out  its  contract,"  and  should'  not  be 
interpreted  as  including  the  negUgence 
of  the  bridge  company;  and  that 
therefore  the  provision  in  question 
^ould  not  affect  any  liability  other- 
wise arising  in  favor  of  the  plaintiff 
from  negligence  on  the  part  of  the 
latter  concern.  The  demurrer  was 
thus  overruled.  Subsequently  three 
trials  were  had,  each  resulting  in  a 
judgment  for  the  plaintiff,  and  three 
appeals  to  the  circuit  court  of  ap- 
peals were  prosecuted,  resulting  in 
each  ease  in  reversal,  for  error  of  the 
trial  court  in  the  handling  of  the  evi- 
dence bearing  upon  the  question  of 
primary  responsibility  on  the  part  of 
the  bridge  company.  For  the  opinions 
rendered  in  the  several  appeals,  see 
131  0.  C.  A.  340,  215  Fed.  32  (1914); 
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In  Acheson  v.  Miller,  2  Ohio  St.  203,  59  Am.  Dec.  663,  the  court 
said: 

''The  rale  that  no  eontribation  lies  between  trespassers,  we  apprehend,  is 
not  one  of  universal  application.  We  sappose  it  only  applies  to  cases  where 
the  persons  have  engaged  together  in  doing  wantonly  or  knowingly  a  wrong. 
The  ease  may  happen  that  persons  may  join  in  performing  an  act,  which  to 
them  appears  to  be  right  and  lawful,  but  which  may  turn  out  to  be  an  injury 
to  the  rights  of  some  third  party,  who  may  have  a  right  to  an  action  of 


141  0.  0.  A.  167,  226  Ted.  169  (1915) ; 
164  C.  0.  A.  403,  262  Fed.  487  (1918). 
It  may  be  added  that  with  respect  to 
the  effect  of  the  judgment  recovered 
against  the  steel  company  by  its 
workman  it  was  ruled  by  the  circuit 
court  of  appeals  that  the  judgment 
was  conclusive  as  to  the  negligence 
of  athe  steel  company  towards  its 
workman  and  as  to  the  latter 's  free- 
dom from  contributory  negligence,  as 
well  as  with  regard  to  the  amount  of 
damages  sustained  by  the  workman; 
but  that  it  was  not  conclusive  as  to 
matters  not  necessary  to  the  em- 
ployee's recovery,  and  thus. left  open 
the  issue  of  negligence  on  the  part 
of  the  bridge  company  towards  the 
steel  company. 

2.    MegUgence  In  use  of  etovator. 

An  elevator  company,  in  installing 
an  elevator  in  a  building  under  con- 
struction, furnished  an  elevator  op- 
erator, upon  a  rather  vague  under- 
standing which  left  the  operator's 
status  as  an  employee  somewhat  in 
doubt.  An  employee  of  a  subcon- 
tractor doing  painting  in  the  building 
was  injured  as  the  result  of  negli- 
gence on  the  part  of  the  elevator  op- 
erator. In  a  suit  against  the  building 
contractor  the  elevator  company  was 
joined  as  a  party  defendant,  but  was 
dismissed  from  the  suit  before  the 
evidence  on  behalf  of  the  building 
contractor  was  heard.  The  suit  re- 
sulted in  a  judgment  against  the 
building  contractor.  The  latter  paid 
the  amount  assessed,  and  afterwards 
brought  an  action  against  the  elevator 
19  N.  C.  C.  A.— 16 


company  to  enforce  indemnity.  A 
judgment  in  its  favor  in  the  trial 
court  having  been  set  aside  by  the 
court  of  appeals,  the  plaintiff  took  the 
case,  on  certiorari,  to  the  United 
States  Supreme  Oourt.  There  the 
judgment  of  the  court  of  appeals  was 
reversed,  and  that  of  the  trial  court 
affirmed,  in  a  decision  resting  upon 
grounds  which  appear  in  the  follow- 
ing extract  from  the  opinion  rendered: 
**  There  was  evidence  fully  sufficient 
to  show  that  the  respondent  retained 
its  control  at  the  time  of  the  acci- 
dent, and  the  jury  found  a  verdict 
for  the  plaintiff,  but  the  judgment 
was  set  aside  by  the  court  of  appeals 
on  'the  ground  that  although  the 
former  judgment  did  not  make  the 
matter  res  judicata,  it  concluded  the 
case:  'In  view  of  the  adjudicated 
facts,  which  were  not  open  to  the 
consideration  of  a  second  jury,  there 
was  no  such  primary  liability  on  the 
part  of  the  Otis  company  [the  de- 
fendant elevator  company]  as  wi\^ 
support  an  action  for  indemnity.' 
But  there  were  no  facts,  whether  ad- 
judicated in  the  former  case  or  not, 
that  were  not  open  to  the  considera- 
tion of  the  jury  in  this.  The  Otis 
company  was  joined  as  a  party  de- 
fendant, it  is  true,  in  the  former  ac- 
tion, and  a  verdict  was  directed  in 
its  favor.  But  even  if  the  former 
verdict  against  the  petitioner  had 
gone  on  the  same  issue  that  was  tried 
in  the  present  case,  which  was  not 
the  fact,  it  could  not  have  concluded 
the  petitioner  in  favor  of  the  Otis 
company,  for  the  reason,  if  for  no 
other,  that  the  Otis  company  was  dis- 
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tort  against  them.  In  such  case,  if  one  of  the  parties  *  •  *  has  been  com- 
pelled to  pay  the  amount  of  the  damage,  is  it  not  reasonable  that  those  who 
were  engaged  with  him  in  doing  the  injury  should  pay  their  proportion?  The 
common  understanding  and  justice  of  humanity  would  say  that  it  would  be 
just  and  right  that  each  of  the  parties  to  the  transaction  should  pay  his  pro- 
portion of  the  damages  done  by  their  joint  act,  and  we  see  no  reason  why  the 
moral  sense  of  a  court  should  be  shocked  by  such  a  result.  And  we  think  this 
view  of  the  case  is  fully  sustained  by  the  cases  cited  by  counsel  for  the  de- 
fendant in  error/'  quoting  Adamson  v.  Jarvis,  supra.  *'From  these  and  other 
cases  referred  to,  we  think  the  reasonable  and  common-sense  rule  and  the  legal 


missed  from  the  suit  before  the  peti- 
tioner's evidence  was  heard.**  The 
court  added  that  even  had  the  court 
in  the  former  case  purported  to  de- 
cide more  than  the  liability  of  the 
building  contractor  as  between  it  and 
the  plaintiff  in  the  former  action,  the 
prior  decision  **  would  not  have  been 
a  precedent,  because  the  evidence  in 
the  present  case  had  additional  details 
which,  if  meager,  still  made  it  impos- 
sible to  say  as  matter  of  law  that  the 
Otis  company  did  not  retain  control 
[of  the  elevator  operator].*'  Oeorge 
A.  Fuller  Co.  v.  Otis  Elevator  Co.,  245 
U.  8.  489,  62  L.  Ed.  422,  38  Sup.  Cft. 
180  (1918). 

B.    Third  person  injured. 

3.  Falling  over  debris  left  on  sidewalk. 

The  plaintiff  bridge  contractor  sub- 
let excavation  and  foundation  work  to 
the  defendants.  During  the  progress 
of  the  work  the  defendants  negligently 
left  on  the  sidewalk  at  night  an  on* 
guarded  heap  of  stones  and  dirt.  This 
caused  a  pedestrian  to  fall  and  sus- 
tain injuries.  Her  husband  sued  the 
present  plaintiff  and  obtained  a  judg- 
ment for  $4,348.40,  which  the  plaintiff 
settled  by  paying  $4,148.40.  The 
present  action  was  brought  to  recover 
the  amount  paid,  with  interest,  and 
also  expenses  incident  to  the  defense. 
The  trial  court  directed  a  verdict  for 
the  plaintiff  with  respect  to  the 
amount  paid  in  settlement  of  the 
judgment,  but  submitted  to  the  jury 
the  question  of  the  reasonableness  of 
the    estimate    of    trial    expenses,    the 


submission  resulting  in  a  verdict  for 
the  plaintiff  for  the  amount  of  such 
expenses  claimed,  $614.57.  On  appeal, 
the  principal  point  made  for  the  de- 
fendant was  that,  there  being  no  bond 
or  contract  of  indemnity,  the  plaintiff 
was,  as  a  joint  wrongdoer,  precluded 
from  recovery.  The  judgment  entered 
upon  the  findings  above  stated  was, 
however,  affirmed  by  the  court,  which 
stated  its  reasons  in  part  as  follows: 
''The  liability  which  results  from  the 
mere  omission  of  a  legal  duty  is  to 
be  distinguished,  for  the  purposes  of 
this  case,  from  that  which  results 
from  personal  participation  in  an  af- 
firmative act  of  negligence,  or  from  a 
physical  connection  with  an  act  of 
omission  by  knowledge  of  or  acquies- 
cence in  it  on  the  part  of  the  original 
contractor,  or  by  his  failure  to  per- 
form some  duty  in  connection  with 
it  which  he  may  have  undertaken  by 
virtue  of  his  agreement.  In  other 
"nords,  while  both  the  plaintiff  and  the 
defendants  were  equally  culpable  and 
equally  liable  to  the  traveling  pablic 
for  the  omission  of  duty  which  re- 
sulted in  the  injury,  yet,  as  between 
themselves,  the  plaintiff  was  entitled 
to  rely  upon  the  defendants  to  dis- 
charge the  duty  because  of  their  con- 
tractual relations,  and  the  former 
could  only  be  deprived  of  the  right 
of  indemnity  by  proof  that  it  did  in 
fact  participate  in  some  manner  in 
the  omission,  beyond  its  mere  failure 
to  perform  the  duty  imposed  on  both 
by  the  law.'*  Phoenix  Bridge  Co.  v. 
Creem,  102  N.  Y.  App.  Div.  354,  92 
N.  Y.  Supp.  855  (1905),  aff'd  186  N. 
Y.  680,  78  N,  E,  1110  (1906). 
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one  are  the  ssmey  viz.,  that  when  parties  think  they  are  doing  a  legal  and 
proper  act,  contribution  will  be  had;  but  when  the  parties  are  conscious  of 
doing  a  wrong,  courts  will  not  interfere. ' ' 

In  13  Corpus  Juris,  pp.  829,  830,  §§  18-25,  the  subject  is  treated 
and  many  authorities  cited.  After  stating  the  general  rule  that 
there  can  be  no  contribution  between  tort-feasors,  and  the  reason 
for  such  rule,  the  doctrine  is  stated  thus: 


2.     Falling  Into  excavation  left 
unguarded. 

A  mason  contractor  at  the  request 
of  a  general  building  contractor,  pro- 
cured another  to  do  excavating  work, 
and  afterwards  was  asked  to  submit 
bids  for  mason  and  brick  work.  A 
definite  figure  was  arrived  at,  which 
included  the  excavating.  It  appeared 
that  the  mason  contractor,  in  procur- 
ing the  excavation  work,  acted  as 
agent  of  the  building  contractor,  and 
that  there  was  no  absolute  agreement 
t!iat  the  mason  contractor  was  to  have 
the  contract  for  the  brick  and  mason 
work.  A  third  person  was  injured  as 
the  result  of  falling  into  an  un- 
guarded portion  of  the  excavation, 
and  he  recovered  in  an  action  brought 
jointly  against  the  two  contractors. 
Eaeh  of  the  two  paid  his  share  of  the 
damages  and  costs  assessed,  and  sub- 
sequently the  building  contractor 
brought  an  action  against  the  mason 
contractor  to  obtain  indemnity  with 
respect  to  one-half  of  the  judgment. 
In  the  trial  court,  judgment  was  en- 
tered against  the  plaintiff,  and  on  ap- 
peal, the  court,  affirming  the  judg- 
ment, held  in  part  that  the  circum- 
stances raised  no  implied  agreement 
on  the  part  of  the  defendant  mason 
contractor  to  indemnify  the  building 
contractor  with  respect  to  liability  for 
injuries  sustained  by  third  persons 
under  such  circumstances  as  those  in- 
volved. The  court  held  also  that  the 
judgment  formerly  rendered  against 
the  two  contractors  jointly  was  res 
ad  judicata  on  the  question  whether 
one   of  the   contractors  was   an   inde- 


pendent contractor  having  exclusive 
control  of  the  premises;  the  declara- 
tion having  contained  allegations  that 
the  two  were  in  joint  possession  of 
the  premises  at  the  time  of  the  acci- 
dent. Stoecker  v.  Thoren,  189  111. 
App.  504   (1914). 

C.     Building  flooded  by  pipe  left 
uncapped. 

A  builder  contracted  with  the  owner 
of  a  building  for  the  installation  of  a 
system  of  plumbing.  He  sublet  the 
work  to  one  S.  The  latter  left  an  off- 
set pipe  uncapped,  and  while  the  pipe 
was  in  this  condition  the  builder 
turned  over  to  the  owner  the  job  as 
completed.  As  a  result  of  the  condi- 
tion in  which  the  pipe  was  left,  water 
escaped,  damaging  the  building  and 
merchandise  of  tenants  therein.  The 
owner  sued  the  builder,  who  notified 
S  of  the  suit,  but  S  refused  to  defend. 
The  action  resulted  in  a  judgment 
against  the  builder,  which  presumably 
was  paid.  Subsequently  the  builder 
brought  the  present  suit  against  S  to 
recover  over.  The  judgment  roll  of 
the  prior  action  was  admitted  in  evi- 
dence. No  other  evidence  being  ad- 
duced, the  trial  court  dismissed  the 
complaint.  The  plaintiff  appealed, 
raising  the  question  of  the  effect  of 
the  prior  judgment  in  the  present 
case.  The  court  held  that  the  trial 
court's  ruling  was  error,  saying,  in 
substance,  that  the  neglect  of  the  de- 
fendant was  the  primary  cause  of  the 
liability  which  the  plaintiff  had  been 
called  upon  to  discharge;  that  in  the 
previous    suit    the    plaintiff's    liability 
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**The  general  rule  that  there   can  be  no   contribution  among  wrongdoers 
has  many  exceptions.    There  is  not  complete  unanimity  among  the  decisions  re- 

farding  facts  which  will  allow  or  defeat  the  right  to  contribution  among  tort- 
easorsy  much  of  the  confusion  being  due  to  a  failure  to  differentiate  between 
the  liability  of  tort-feasors  to  third  persons  and  for  contribution  among  them- 
selves. It  has  been  stated  that  the  principle  that  no  right  of  contribution  ex- 
ists as  between  wrongdoers  is  confined  to  cases  where  the  transaction  is  actu- 
ally illegal  or  void,  or  where  the  fraud  is  so  great  that  on  moral  grounds  the 
court  will  not  entertain  a  suit  for  the  relief  of  the  tort-feasor,  and  that  in 
cases  of  quasi  torts  only,  not  involving  any  moral  turpitude  or  any  personal 
faults,  or  where  the  acts  are  not  obviously  unlawful  or  the  parties  are  not  pre- 


had  been  expressly  placed  upon  the 
ground  of  the  present  defendant's 
failure  to  cap  the  pipe,  the  plaintiff 
being  liable  to  the  owner  because  he 
had  subsequently  accepted  the  work 
and  turned  it  over  to  the  owner  in  its 
unfinished  state;  that  that  issue  had 
been  the  one  distinctly  tendered  by 
the  plaintiff  in  the  action  against  the 
present  plaintiff;  that  the  defendant 
had  been  served  with  notice  to  de- 
fend, and  had  refused;  and  that  there- 
fore the  defendant  was  bound  by  the 
judgment  recovered  against  the  pres- 
ent plaintiff,  **as  if  he  [the  present 
defendant]  had  been  a  party  to  that 
action.'*  The  judgment  of  dismissal 
was  reversed,  and  a  new  trial  was 
ordered.  Coming  v.  Spelman,  130  N. 
Y.  App.  Div.  767,  115  N.  Y.  Supp.  366 
(1909). 

D.     Bridge  damaged  by  fire. 

The  plaintiff,  a  municipal  bridge 
contractor,  agreed  with  a  subcon- 
tractor to  do  certain  work  and  furnish 
certain  materials,  the  subcontractor 
accepting  the  conditions  and  obliga- 
tions of  the  general  contract  with 
reference  to  the  same  work.  Such 
general  contract  made  the  principal 
contractor  responsible  for  "all  parts 
damaged  during  erection,**  and  pro- 
vided that  complete  precautions  be 
taken  against  injury  by  fire.  The  sub- 
contractor negligently  caused  a  fire 
which  damaged  the  bridge  structure, 
and  the  plaintiff,  the  principal  con- 
tractor, was  held  liable  under  its  con- 


tract to  make  the  city  good  for  dam- 
ages not  only  to  the  property  covered 
by  his  contract,  but  to  the  construc- 
tion work  as  a  whole.  The  principal 
contractor  then  brought  this  action  to 
recover  from  the  defendant  subcon- 
tractor the  amount  the  plaintiff  had 
been  compelled  to  pay.  From  a  judg- 
ment of  the  appellate  division,  setting 
aside  a  verdict  in  favor  of  the  plain- 
tiff, the  latter  appealed.  The  court, 
in  reversing  the  judgment  and  grant- 
ing a  new  trial,  held  the  defendant 
subcontractor  was  bound  to  make  good 
to  the  plaintiff  any  loss  resulting  from 
its  negligence  in  causing  the  fire.  As 
the  court  pointed  out,  the  defendant, 
having  accepted  all  the  conditions  of 
the  principal  contract,  was  liable  for 
all  damages  sustained  not  only  to  the 
property  covered  by  his  contract,  but 
also  to  other  property.  The  judgment 
against  the  principal  contractor,  how- 
ever, was  held  not  to  be  conclusive  as 
to  the  amount  of  the  damages  for 
which  the  subcontractor  was  liable  as 
a  result  of  his  negligence  in  causing 
the  fire,  such  damages  to  be  deter- 
mined on  a  hearing  before  a  jury  in 
the  new  trial.  Lord  Electric  Co.  v. 
Barber  Asphalt  Paving  Co.,  —  N.  Y. 
— ,   123   N.   E.   756    (1919). 

zm.    Betailer  and  manufacturer. 

Defective  illuminating  oil  exploded 
while  a  customer  was  using  it,  injur- 
ing him  and  certain  members  of  his 
family.  He  recovered  damages  from 
the  retailer  who  had  sold  him  the  oil. 
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Bomed  to  have  known  they  were  doing  any  wrong,  or  where  their  liability  is  by 
implication  of  law  merely,  then  contribution  will  be  enforced.'* 

Many  cases  are  collected,  and  the   general  rule   and   exceptions 
stated  in  6  R.  C.  L.,  pp.  1054,  1055,  §  17,  thus: 

'*It  may  be  said  to  be  the  general  rule  that  one  of  several  joint  tort- 
feasors cannot  enforce  contribution  or  secure  indemnity  from  any  of  the  other 
tort-feasors.  When  parties  are  equally  bound  to  bear  a  burden,  and  are  in 
acquali  jure,  that  is,  liable  from  the  same  circumstances  existing  as  to  both, 
contribution  is  due  of  right,  in  equity,  but  the  party  who  would  otherwise  be 


the  ground  of  the  recovery  being  that 
after  notice  that  the  oil  was  not  up 
to  the  standard,  the  retailer  had  neg- 
ligently failed  to  have  it  inspected  by 
an  expert.  Thereafter  the  retailer 
sought  to  recover  over  against  the 
manufacturer.  A  statute  provided 
that  whoever  sold  for  illuminating 
purposes,  any  product  of  petroleum 
that  did  not  meet  certain  tests,  shouli 
be  liable  for  all  damages  caused 
thereby.  The  oil  in  question  was  a 
petroleum  product  and  was  found, 
when  tested  after  the  accident,  to  be 
far  under  the  statutory  standard.  On 
appeal  from  a  judgment  entered  on  a 
verdict  directed  for  the  plaintiff  at 
the  trial,  the  court,  while  assuming 
that  the  defendant  might  have  been 
made  liable  ''on  the  theory  that  it 
sold  plaintiff  the  oil  which  did  the 
injury,  and  that  it  was  not  of  the 
kind  and  test  required  by  statute," 
since  the  case  in  this  aspect  would 
come  within  the  special  rule  that  one 
wrongdoer,  if  his  wrong  is  secondary, 
may  recover  from  another  who  has 
violated  a  primary  duty,  held,  that  al- 
though the  present  defendant  had  been 
given  notice  of  the  prior  suit  against 
the  present  plaintiff,  and  had  not  de- 
fended, the  record  and  judgment  in 
the  prior  suit  were  not,  without  more, 
eonclusive  upon  the  present  defend- 
ant. The  plaintiff  having  apparently 
relied  entirely  upon  the  record  in  the 
prior  action,  the  judgment  was  re- 
versed. Pfarr  v.  Standard  Oil  Co., 
165  Iowa  657,  L.  R.  A.  1915  0  336, 
146  N.  W.  851  (1914). 


ZIV.    Property  owner  and  contractor. 

A.    Employee  of  elevator  constraction 
company  injured. 

Plaintiff,  an  elevator  company,  do- 
ing work  on  the  defendant  trust  com- 
pany's building,  sued  the  trust  com- 
pany to  enforce  contribution  for  a 
judgment  for  death,  rendered  against 
both  plaintiff  and  defendant,  which 
judgment  plaintiff  had  paid,  together 
with  the  costs  of  the  action.  In  the 
action  which  resulted  in  a  judgment 
against  plaintiff  and  defendant  for  the 
death  of  the  employee  of  the  elevator 
company,  it  appeared  that  decedent 
was  working  in  the  elevator  shaft  in 
the  building  of  a  trust  company,  at 
about  the  seventh  floor  of  the  build- 
ing. He  had  gone  to  work  thereon 
with  the  assurance  of  the  elevator 
company  and  the  trust  company  that 
the  elevator  would  not  be  operated 
while  he  was  at  work  in  that  posi- 
tion. Another  employee  of  the  ele- 
vator company,  at  work  in  the  base- 
ment of  the  building,  asked  a  stranger 
to  the  elevator  company  to  run  the 
elevator  out  of  his  way,  without  giv- 
ing such  operator  notice  of  the  dan- 
gerous position  of  decedent  overhead. 
The  stranger  moved  the  elevator  as 
requested,  but  then,  on  his  own  mo- 
tion, undertook  to  run  the  elevator 
to  the  seventh  floor  to  accommodate 
a  passenger  who  wished  to  ascend. 
In  doing  so  he  brought  the  elevator 
in  violent  contact  with  the  platform 
on  which  decedent  was  at  work, 
throwing  him  therefrom  and  injuring 
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entitled  to  contribution  forfeits  such  right  if  the  joint  liability  arose  from  an 
act  tnalunu  in  se,  a  fraud  or  voluntary  tort,  in  which  he  participated.  The 
rule  is,  *in  pari  delicto  portior  est  conditio  defendentis,*  These  general  prin- 
ciples are,  however,  subject  to  many  exceptions,  or  limitations  which  confine  the 
operation  of  the  general  rule  within  very  narrow  limits.  If  the  parties  are  not 
equally  criminal,  the  principal  delinquent  may  be  held  responsible  to  his  co- 
delinquent  for  damages  incurred  by  their  joint  offense.  In  respect  to  offenses 
in  which  is  involved  any  moral  delinquency  or  turpitude,  all  parties  are  deemed 
equally  guilty,  and  courts  will  not  inquire  into  their  relative  guilt.  But  where 
the  offense  is  merely  malum  prohibitum,  and  is  in  no  respect  immoral,  it  is 
not  against  the  policy  of  the  law  to  inquire  into  the  relative  delinquency  of 
the  parties,  and  to  administer  justice  between  them,  although  both  parties  are 


him  so  that  he  died.  Plaintiff  *s  peti- 
tion in  its  suit  for  contribution 
against  the  trust  company  alleged  the 
rendition  of  the  judgment  for  dam- 
ages for  the  death  of  plaintiff  *s  em- 
ployee, set  out  the  petition  of  plain- 
tiff in  the  death  action  and,  in  sub- 
stance, the  evidence  on  which  the 
verdict  was  given  against  both  plain- 
tiff and  defendant,  and  further  al- 
leged the  payment  of  the  judgment, 
in  the  death  action,  by  the  plaintiff 
elevator  company.  A  statute  pro- 
vided that  *  *  Defendants  in  a  judgment 
founded  on  an  action  for  the  redress 
of  a  private  wrong  shall  be  subject 
to  contribution,  and  all  other  conse- 
quences of  such  judgment,  in  the  same 
manner  and  to  the  same  extent  as 
defendants  in  a  judgment  in  an  action 
founded  on  contract.*'  Plaintiff 
appealed  from  a  judgment  for 
defendant  upon  demurrer,  and  the 
court,  reversing  the  judgment  and 
remanding  the  cause,  held  that 
independently  of  the  statute,  both 
indemnity  and  contribution  were 
allowable  among  wrongdoers  under 
proper  circumstances;  that  since  the 
negligent  omissions  of  the  elevator 
company  and  the  trust  company  were 
simultaneous  or  concurrent,  each  was 
a  proximate  cause  of  the  accident 
which  resulted  in  decedent's  death; 
that  the  statute  gave  contribution 
among  defendants  in  judgments,  and 
covered  such  a  ease  as  this,  the  tort- 
feasors being  guilty  only  of  involun- 
tary and  passive  breaches  of  duty 
which  concurrently  and  proximately 
caused  the  damage;   that  when  plain- 


tiff had  made  out  a  prima  facie  case 
by  proof  that  the  judgment  was  ren- 
dered against  both  plaintiff  and  de- 
fendant in  the  present  suit  because  of 
the  negligence  of  both  which  caused 
the  fatal  accident,  and  that  plaintiff 
had  paid  such  judgment  under  com- 
pulsion, the  burden  rested  upon  the 
trust  company  to  show  that  the  ele- 
vator company  was  primarily  respon- 
sible; and  that  proof  of  the  aver- 
ments in  the  suit  for  contribution  by 
the  elevator  company  constituted  a 
prima  facie  case  against  the  trust 
company  for  contribution.  **It  is 
true,"  the  court  said,  '^ appellant  was 
at  work  in  the  building  as  an  inde- 
pendent contractor,  and  that  respon- 
dent was  not  answerable  to  third  per- 
sons for  injuries  due  to  appellant's 
negligence.  But  respondent  was  an- 
swerable for  its  own  negligence  to 
any  one  injured  by  it;  and,  if,  as  the 
petition  asserts,  it  had  promised  to 
protect  Appel  [decedent]  from  a 
movement  of  the  elevator,  it  was  un- 
der as  much  obligation  to  prevent  the 
elevator  from  being  run  up  to  the 
scaffold  where  he  stood,  as  appellant's 
servant  was  to  warn  the  stranger  not 
to  run  it  up  that  far."  Eaton  & 
Prince  Co.  v.  Mississippi  Valley  Trust 
Co.,  123  Mo.  App.  117,  100  S.  W.  551 
(1906). 

B.     Employee  of  property  corner 
Injured. 

A  father  and  mother  sued  the  em- 
ployer of  their  deceased  18-year-old 
son,  and  an  elevator  company,  to  re- 
cover  damages   for   his    death.     Both 
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wrongdoers.  An  exception  to  the  general  rule  occurs  when  in  the  beginning 
the  co-trespassers  were  not  in  the  wrong,  as  when  they  engage  in  a  legitimate 
undertaking  in  the  pursuance  of  which  they  commit  a  tort  unintentionally. 
Here  if  one  is  made  to  pay  the  damages,  he  has  an  undoubted  right  to  contribu- 
tion. It  has  been  said  that  the  test  for  determining  whether  there  shall  be 
contribution  between  co-trespassers  is  the  rule  that  when  parties  think  that 
they  are  doing  a  legal  and  proper  act  contribution  will  be  had,  but  when  the 
parties  are  conscious  of  doing  a  wrong  courts  will  not  interfere.  However,  the 
true  test  would  seem  to  be,  Are  the  parties,  as  between  themselves,  wrongdoers? 
If  they  are,  then  they  must  take  advantage  of  their  own  wrong  in  order  to 
recover  contribution;  if  they  are  not,  then  it  is  not  necessary  for  them  to  al- 
lege their  own  wrong.    Whether  or  not  they  are  as  between  themselves  wrong- 


defendants  answered,  and  the  em- 
ployer filed  a  cross-action  against  the 
elevator  company,  praying  that  in  the 
event  of  a  judgment  against  him  in 
favor  of  plaintiffs,  he  have  judgment 
over  against  the  elevator  company. 
It  was  made  to  appear  that  the  em- 
ployer was  conducting  an  automobile 
garage  and  repair  shop,  where  he  had 
a  force  of  more  than  five  men  working 
all  the  time,  handling  and  repairing 
automobiles;  that  he  was  not  operat- 
ing under  the  Workmen's  Compensa- 
tion Act;  that  the  elevator  company, 
which  was  engaged  in  the  manufac- 
ture and  sale  of  passenger  and  freight 
elevators,  had  by  a  written  contract 
agreed  to  furnish  and  erect  for  the 
employer,  in  the  building  used  by 
him  as  a  garage,  a  freight  elevator 
capable  of  lifting  5,000  pounds,  to  be 
used  by  the  employer  in  conveying 
automobiles  from  the  first  to  the  sec- 
ond floor  of  the  garage.  The  written 
contract  for  the  installation  of  the 
elevator  contained  the  clause:  ''All 
material  and  workmanship  covered  by 
our  guaranty  against  defect  for  one 
year.'*  After  the  elevator  was  in- 
stalled by  the  company,  the  employer 
signed  a  written  instrument  stating 
that  he  had  looked  over  the  elevator 
plant,  and  that  so  far  as  he  could 
see  everything  appeared  to  be  satis- 
factory and  in  accordance  with  the 
contract.  On  the  occasion  of  the  acci- 
dent which  resulted  in  the  death  of 
plaintiffs'  decedent,  decedent  was  tak- 
ing up  an  automobile  which  weighed 
from  3,000  to  3,500  pounds,  to  the 
second  floor  of  the  garage,  when  the 


elevator  stopped  within  about  12 
inches  of  the  second  floor,  and  could 
not  be  started.  Decedent  went  to  the 
assistant  foreman  and  reported  the 
elevator  had  ** stuck,"  and  the  two 
went  back  to  the  elevator.  While  they 
were  standing  there,  looking  up  at  the 
elevator,  it  fell  without  warning  and 
caught  decedent,  killing  him.  On  ex- 
amination it  was  discovered  that  the 
large  gear  wheel  of  the  elevator,  made 
of  cast  iron,  had  broken  because  of 
a  sand  hole  and  crack  in  it.  The  jury 
specially  found  that  the  elevator, 
when  installed  and  accepted  by  the 
employer,  was  composed  in  part  of  a 
defective  gear  wheel,  in  that  it  had 
a  sand  hole  in  it,  and  that  such  de- 
fect caused  the  elevator  to  fall;  that 
the  elevator  company,  in  the  exercise 
of  ordinary  care,  could  have  discov* 
ered  the  existence  of  the  defect  in 
the  gear  wheel  at  the  time  of,  or  be^ 
fore,  its  installation;  that  a  person  in 
the  exercise  of  ordinary  care  in  fur- 
nishing his  employees  a  reasonably 
safe  place  to  work,  would  have  in- 
spected the  gear  wheel,  by  the  appli- 
cation thereto  of  known  ordinary 
tests,  to  discover  weaknesses  or  de- 
fects therein,  before  the  collsCpse  and 
fall  of  the  elevator;  that  decedent,  to 
a  certain  extent,  was  guilty  of  con* 
tributory  negligence  which  proximately 
caused  his  death;  that  plaintiffs  would 
have  received  pecuniary  aid  from  de- 
cedent, had  he  not  been  killed;  that 
the  damages  recoverable  by  plaintiffs 
should  be  diminished  on  account  of 
the  contributory  negligence  of  dece* 
dent;    that   the   elevator   company   did 
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doers  is  determined  by  the  test  whether  or  not  they  knew,  or  must  be  presumed 
to  have  known,  that  the  act  was  wrongful,  and  the  rule  does  not  apply  to  a 
person  made  a  wrongdoer  by  inference  of  law  only." 

In  Herr  v.  Barber,  2  Mackey  (13  D.  C.)  545,  a  joint  judgment 
was  obtained  against  three  tort-feasors,  was  paid  by  one,  and  contri- 
bution sought;  and,  while  it  was  held  that  contribution  in  that  case 
could  not  be  had,  as  the  tort  consisted  in  a  breach  of  trust,  the 
court,  in  discussing  the  question,  said: 


not  know  of  any  defect  in  the  ele- 
vator at  the  time  of  its  final  accept- 
ance by  the  employer,  and  did  not 
know  of  any  defect  in  it  at  the  time 
of  the  accident;  that  the  defect  in 
the  gear  wheel  which  broke  at  the 
time  of  the  accident,  could  have  been 
discovered  by  reasonable  inspec- 
tion; that  it  did  not  appear  the  ele- 
vator company  made  any  test  as  to 
the  safety  of  the  elevator  for  the 
use  for  which  it  was  sold  and  guar- 
anteed, before  or  when  it  was  in- 
stalled, or  after  its  installation;  that 
the  elevator,  at  the  time  of  the  acci- 
dent, was  in  &  structurally  dangerous 
condition;  that  such  condition  was  the 
proximate  cause  of  the  accident;  and 
that  the  elevator  company  did  not 
exercise  ordinary  care  in  installing 
and  maintaining^  the  elevator.  Judg- 
ment was  rendered  for  plaintiff  against 
the  employer  for  $3,200,  and  in  favor 
of  the  employer  over  against  the  ele- 
vator company  for  the  same  amount. 
The  elevator  company  appealed  from 
the  judgment  against  it,  and  the  em- 
ployer brought  error  from  the  judg- 
ment against  him.  In  affirming  the 
judgment  the  court  held  that  neither 
the  fact  that  the  decedent  was  guilty 
of  negligence  which  caused  or  proxi- 
mately contributed  to  his  injury  and 
death,  the  fact  that  there  was  no 
express  agreement  for  indemnity,  nor 
was  the  fact  that  the  elevator  com- 
pany did  not  actually  know  that  the 
gear  wheel  was  defective,  was  of  con- 
trolling importance  in  determining  the 
question  of  the  elevator  company's 
liability  for  indemnity;  that  the  agree- 


ment to  furnish  and  install  the  eleva- 
tor implied,  as  between  the  employer 
and  the  elevator  company,  that  all  the 
parts  of  the  elevator  would  be  suit- 
able and  safe  for  the  uses  to  which  it 
was  to  be  put,  and  that  the  employer 
was  entitled  to  the  indemnity  recov- 
ered by  him  against  the  elevator  com- 
pany. Otis  Elevator  Co.  v.  Cameron, 
—  Tex.  Civ.  App.  — ,  205  S.  W.  852 
(1918). 

0.     Oostomer  of  property  owner 
injured. 

One  B  was  injured  in  the  fall  of 
an  elevator  which  the  defendant  had 
installed  in  the  plaintiff's  store.  It 
was  agreed  between  the  parties  to 
this  action  that  the  falling  of  the 
elevator  was  due  '*to  the  breaking  of 
two  certain  iron  straps  designed  and 
used  for  the  support  of  the  lifting 
cables  of  the  elevator  and  that  these 
straps  broke  because  they  were  wrong- 
fully designed,  constructed,  and  in- 
stalled and  therefore  insufficient  and 
inadequate  in  strength  to  perform  the 
work  imposed  upon  them  in  the  ordi- 
nary operation  of  the  elevator  in 
question.'*  The  plaintiff  was  com- 
pelled to  pay  a  judgment  with  in- 
terest and  costs  amounting  to  $20,- 
523.02  to  such  injured  party,  of  which 
amount  $6,903.33  was  paid  by  the 
elevator  insurance  carrier  of  the 
plaintiff.  The  plaintiff  then  brought 
this  suit  against  the  defendant  ele- 
vator company  to  recover  the  loss  sus- 
tained, and  the  trial  judge,  a  jury 
having  been  waived,  directed  judg- 
ment   in    favor    of    the    plaintiff    for 
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**Tho  principle  that  there  can  be  no  contribution  at  law  enforced  by  one 
tort-feasor  against  the  other  wrongdoers  is  limited  by  the  more  modem  authori- 
ties to  eases  where  the  transaction  out  of  which  the  judgment  arises  involves 
moral  turpitude.** 

Nickerson  v.  Wheeler,  118  Mass.  295,  is  an  action  involving  the 
right  of  contribution  between  tort-feasors,  and  the  court  after  refer- 
ring to  Merryweather  v.  Nixon,  8  T.  R.  186,  said: 

**But  although  one  may  have  been  liable  in  tort,  he  is  not  necessarily  de- 
prived of  contribution  from  another  also  originally  liable,  where  the  foundation 


$15,684.16  and  in  favor  of  the  insur- 
ance carrier  for  $12,577.98.  The  judg- 
ment in  favor  of  the  insurance  car- 
rier included  the  amount  expended  for 
attorney's  fees  and  expenses  and  the 
judgment  for  the  plaintiff,  an  item 
of  costs  awarded  on  appeal  in  the  per- 
sonal injury  suit.  The  court  af&rmed 
the  judgment  on  appeal  by  the  de- 
fendant, overruling  the  contention  that 
the  plaintiff  caused  or  contributed  to 
the  accident  or  was  in  pari  delicto 
with  the  defendant,  saying:  ''It  is 
impossible  to  avoid  the  conclusion 
that  if  the  cause  of  the  accident  was 
the  breaking  of  the  straps  negligently 
constructed  and  installed  by  the  de- 
fendant, and  if  the  straps  were  never 
changed,  altered,  or  interfered  with  in 
any  way  between  the  date  of  instal- 
lation and  the  accident,  it  cannot  be 
said  that  Wanamaker  caused  or  con- 
tributed to  the  accident."  The  court 
further  pointed  out  that  while  the 
plaintiff  could  not  rely  on  the  judg- 
ment roll  in  the  original  action,  but 
was  obliged  to  show  that  the  accident 
was  occasioned  by  negligence  for 
which  the  defendant  was  primarily 
liable,  such  negligence  in  construc- 
tion and  design  was  by  stipulation, 
admitted  by  the  defendant.  The  court 
also  held  that  if  costs  and  expenses 
and  counsel  fees  were  paid  by  the 
plaintiff  in  defending,  and  prosecuting 
appeals  were  reasonable  and  proper, 
and  were  incurred  with  the  consent 
of  the  defendant,  as  were  those  in  the 
present  instance,  they  were  recover- 
able against  such  defendant  as  in- 
demnitor as  part  of  the  direct  conse- 


quence of  its  negligence  in  the  con* 
struction  of  the  elevator.  Wana- 
maker V.  Otis  Elevator  Co.,  —  N.  Y. 
App.  Div.  — ,  175  N.  Y.  Supp.  78 
(1919). 

D.     Pedestrian  injured  in  fall  on 
sidewalk. 

Plaintiff  sustained  personal  injuries 
by  falling  over  a  plank .  laid  over  a 
fresh-made  cement  sidewalk,  and  sued 
the  property  owner  in  front  of  whose 
premises  the  injury  occurred,  to  re- 
cover damages  for  such  injuries.  De- 
fendant filed  a  cross-action  against 
the  contractors  who  constructed  the 
sidewalk  under  contract  with  her,  and 
impleaded  them  as  defendants  in  the 
main  action.  The  defendant  property 
owner  gave  no  directions  as  to  how 
the  work  should  be  done,  or  anything 
connected  with  it,  except  to  point  out 
the  place  where  it  was  to  be  done. 
The  contractors  took  out  a  section  of 
the  sidewalk,  about  6  feet  long,  and 
replaced  it  with  fresh  cement  and 
concrete,  and  in  order  to  protect  it 
from  injury  by  persons  walking  over 
it,  laid  planks  lengthwise  upon  it. 
The  walk  was  one  of  the  public  high- 
ways of  the  city,  and  there  were  no 
guardrails  or  other  protection  placed 
around  the  sidewalk  to  prevent  per- 
sons from  walking  upon  it,  nor  was 
there  any  light  or  signal  placed  there 
to  notify  pedestrians  of  the  existence 
of  the  plank  on  the  sidewalk.  Plain- 
tiff recovered  a  judgment  against  the 
property  owner  and  there  was  also  a 
judgment  in  favor  of  the  contractors. 
From  the  latter  judgment  the  property 
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of  the  action  is  simply  negligence  on  the  part  of  each  in  carrying  on  soma 
lawful  transaction/' 

In  Mayberry  v.  Northern  P.  R.  Co.,  100  Minn.  79,  110  N.  W.  356, 
12  L.  R.  A.  (N.  S.)  675,  10  Ann.  Cas.  754,  the  court  said: 


**  There  is,  it  is  true,  a  general  rule  that  the  right  of  contribution  does  not 
exist  as  between  joint  tort-feasors;  but  it  applies  only  between  persons  who  by 
concert  of  action  intentionally  commit  the  wrong  complained  of." 

In  Paddoek-Hawley  I.  Co.  v.  Rice,  179  Mo.  480,  78  S.  W.  634,  it 


owner  appealed  to  the  court  of  civil 
appeals,  where  the  judgment  was  af- 
firmed. On  appeal  to  the  supreme 
court,  the  judgment  in  favor  of  the 
pedestrian  was  affirmed,  but  the  judg- 
ment for  the  contractors  in  the  cross- 
action  was  reversed,  and  judgment 
directed  in  favor  of  the  property 
owner,  the  court  holding  that  it  was 
the  duty  of  the  contractors  to  guard 
against  injuries  to  pedestrians  by 
use  of  the  sidewalk,  by  placing  a 
guard  around  the  work  so  as  to  pre- 
vent persons  passing  over  the  sidewalk 
from  coming  in  contact  with  the  ob- 
struction, or  by  placing  a  light  near  by 
so  as  to  notify  persons  who  might  be 
passing,  of  the  existence  of  such  ob- 
struction; that  while  the  property 
owner  and  the  contractors  were  both 
liable  to  the  injured  pedestrian,  the 
property  owner  might  hold  the  con- 
tractors liable  for  any  sum  that  she 
might  be  compelled  to  pay  on  account 
of  injuries  to  plaintiff,  occasioned  by 
the  negligence  of  the  contractors  in 
performing  the  work  which  they  had 
undertaken  to  do.  Kampmann  v. 
Both  well,  101  Tex.  535,  17  L.  R.  A. 
(N.  8.)  768,  109  8.  W.  1089  (1908). 
For  opinion  in  the  court  below  see 
(Tex.  av.  App.),  107  8.  W.  120 
(1908). 

XV.    Property  owner  and  one 
delivering  goods. 

In  the  case  of  Furbeck  v.  I.  Ge- 
vurtz  &  Son,  72  Ore.  12, 143  Pac.  654, 
922  (1914),  the  action  was  against 
several  defendants  to  recover  on  ^c- 
eonnt    of    personal    injuries    sustained 


by  the  plaintiff  as  the  result  of  the 
falling  upon  his  leg  of  one  of  a  pile 
of  iron  latticed  platforms,  on  a  side- 
walk, when  the  pile  was  struck  by 
the  tongue  of  an  ice  wagon  halted 
beside  the  sidewalk  for  the  purpose 
of  making  a  delivery.  On  appeal 
from  a  judgment  for  the  plaintiif 
rendered  against  one  of  the  defend- 
ants, namely,  the  owners  of  the  plat- 
forms who  had  piled  them  on  the 
sidewalk,  it  was  in  part  contended 
that  in  dismissing  the  action  as 
against  the  owner  of  the  ice  wagon, 
the  trial  judge  had  committed  error. 
The  brief  of  the  appellant  contained 
the  following:  **No  question  can  be 
made  but  that  there  was  evidence  be- 
fore the  jury  upon  which  they  might 
have  found  that  the  negligence  caus- 
ing the  accident  was  attributable  (a) 
to  the  defendant  Olsen  [owner  of  the 
wagon]  and  the  appellant  concur- 
rently, or  (b)  to  the  defendant  Olsen 
alone.  In  the  former  case  there  would 
have  been  judgment  against  both  par- 
ties, and  appellant  is  defeated  of  its 
right  of  contribution  from  Olsen  by 
the  dismissal."  The  court,  however, 
rejected  this  contention,  holding,  that 
since  the  action  might  originally  have 
been  maintained  against  either  of  the 
two  defendants  mentioned,  at  any  time 
prior  to  the  giving  of  the  judgment 
the  plaintiff  might  lawfully  dismiss 
the  action  as  to  either  and  proceed 
against  the  other.  '*The  wrong  com- 
plained of  in  the  case  at  bar,"  the 
court  said,  "was  not  intentionally 
committed  by  either  [of  the  defend- 
ants]    *     *     *>     and  in  the  absence 
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is  held  that  contribution  may  be  had  between  tort-feasors  where 
there  was  '*no  guilty  intent  in  the  tortious  act.'' 

In  First  Nat.  Bk.  v.  Avery  P.  Co.,  69  Neb.  329,  95  N!  W.  622,  111 
Am.  St.  Rep.  541,  in  referring  to  liability  to  contribution,  the 
court  said: 


''The  general  rule  that  contribution,  among  tort-feasors,  will  not  be  eif- 
forced  does  not  apply  where,  as  in  this  case,  the  parties  acted  in  good  faith, 
without  any  intention  of  committing  a  trespass." 


of  a  puirpose  of  that  kind,  the  right 
of  contribution  exists  between  them. 
*  ♦  ♦  The  appellant  is  therefore  not 
remediless  and  may  maintain  an  ac- 
tion against  Olsen  [the  owner  of  the 
•vi'agon]  for  contribution.'*  The  judg- 
ment was  affirmed. 

Plaintiff  sued  the  defendant  asso- 
ciation, and  one  engaged  in  delivering 
coal  to  the  building  of  the  associa- 
tion, for  personal  injuries  sustained 
by  him  when  the  lid  on  a  coalhole 
in  the  sidewalk  tilted,  causing  him  to 
fall  into  the  hole,  breaking  his  leg, 
and  otherwise  injuring  him.  Both  de- 
fendants answered  by  general  denial, 
and  alleged  contributory  negligence, 
and  each  sought  to  recover  over 
against  the  other  for  such  an  amount 
as  might  be  recovered  by  plaintiflF 
against  him.  The  building  of  the  as- 
sociation extended  up  to  the  sidewalk, 
and  the  hole  in  question,  about  2  feet 
ia  diameter,  provided  with  a  metal 
lid,  was  used  for  delivering  coal  to 
the  basement  of  the  building  which 
extended  under  the  sidewalk.  The 
association  had  contracted  with  its  co- 
defendant  to  deliver  a  carload  of  coal 
to  the  building,  and  gave  instructions 
to  drivers  of  defendant's  wagons  in 
delivering  coal,  that  they  should  place 
the  lid  securely  on  the  hole,  and  notify 
the  association's  engineer  thereof  and 
receive  a  ticket  for  the  coal  deliv- 
ered. The  lid  was  provided  with  a 
rod  extending  below,  which  was  in- 
tended to  secure  the  lid  on  the  hole 
so  that  it  could  not  be  removed  from 
the  outside.  The  evidence  was  con- 
flicting as  to  whether  the  driver  who 


delivered  the  last  load  of  coal  pre- 
ceding the  injury  to  plaintiff,  per- 
formed his  duty  as  to  placing  the  lid 
and  notifying  the  engineer  of  the  as- 
sociation. The  jury  returned  a  ver- 
dict in  favor  of  plaintiff  against  the 
association  for  $8,000,  and  against  the 
claim  of  plaintiff  as  to  the  other  de- 
fendant, but  made  no  finding  as  to 
the  claim  of  the  association  against 
the  other  defendant.  The  court  ren- 
dered a  judgment  in  favor  of  plain- 
tiff against  the  association  for  the 
amount  of  the  verdict,  and  against 
plaintiff  and  the  association  as  to  the 
other  defendant.  The  association 
brought  error  as  against  both  of  the 
other  parties.  The  court,  in  affirming 
the  judgment  as  to  plaintiff  against 
the  association,  and  reversing  the 
judgment  in  favor  of  the  other  de- 
fendant and  against  the  claim  of  the 
association,  held  that  there  was  suffi- 
cient evidence  to  support  the  finding 
of  the  jury  that  the  driver  of  the 
coal  contractor  was  not  negligent  in 
the  matter  relating  to  the  cover  of 
the  coalhole;  that  regardless  of 
whether  or  not  the  servants  of  the 
coal  contractor  were  negligent  in  such 
respect,  the  association,  as  owner  of 
the  premises,  was  negligent  in  failing 
to  keep  the  sidewalk  in  a  reasonably 
safe  condition,  and  that  such  negli- 
gence was  a  proximate  cause  of  plain- 
tiff's injury;  that  plaintiff  was  in- 
jured substantially  as  charged  in  his 
petition,  and  that  his  injuries  were  of 
such  a  character  as  to  justify  the 
verdict  as  to  the  amount  of  damages 
sustained;   that  as  the   case  was  pre- 
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The  following  cases  also  sustain  the  doctrine  that  where  the  ele- 
ment of  moral  turpitude  is  not  involved  and  there  is  no  wilful  or 
conscious  wrong  between  the  parties  against  whom  a  judgment  in 
a  tort  action  is  recovered,  there  may  be  contribution  between  the 
tort-feasors.  Nashua  I.  &  S.  Co.  v.  W.  &  N.  R.  Co.,  62  N.  H.  159 ; 
Furbeck  v.  Gevurtz,  72  Or.  12,  143  Pac.  654,  922. 

Counsel  for  the  railway  company  relies  strongly  upon  Union  Stock- 
yards Co.  V.  Chicago,  B.  &  Q.  R.  Co.,  196  U.  S.  .217,  25  Sup.  Ct. 


sented  by  the  pleadings  and  evidence, 
the  finding  in  favor  of  the  coal  con- 
tractor, as  to  the  claim  of  plaintiff, 
necessarily  involved  and  carried  with 
it  a  finding  that  such  defendant  was 
not  guilty  of  any  negligence  proxi- 
mately causing  or  contributing  to  the 
accident,  the  necessary  result  of  which 
finding  was  that  he  was  not  liable  to 
the  association;  that  if  the  acts  of 
the  coal  contractor  were  the  imme- 
diate cause  of  plaintiff's  injury,  the 
contractor  would  be  considered  as  the 
active,  and  the  association  only  as  the 
passive,  tort-feasor,  and  in  such  case 
if  plaintiff  recovered  judgment  against 
the  association,  the  association  would 
be  entitled  to  recover  over  against  the 
contractor.  Young  Men's  Christian 
Ass'n  V.  Jasse,  —  Tex.  Civ.  App.  — , 
183  8.  W.  867   (1912). 

Employees  of  an  ice  company,  in 
delivering  ice  to  a  corporation  whose 
business  premises  included  a  section 
of  city  sidewalks,  opened  and  negli- 
gently failed  to  close  an  opening  in 
the  sidewalk.  A  pedestrian  fell  into 
the  hole  and  was  injured.  She  sued 
the  company  that  owned  the  premises, 
and  recovered.  The  property  owner 
then  brought  an  action  against  the  ice 
company  to  obtain  reimbursement, 
and  at  the  trial  obtained  a  verdict 
and  judgment  for  $1,247.13.  On  ap- 
peal the  judgment  was  affirmed,  on 
the  ground  that  the  ice  company  was 
primarily,  and  the  plaintiff  only  sec- 
ondarily liable  for  the  injuries  sus- 
tained by  the  pedestrian.  The  court 
said:    "Generally  speaking,  it  is  true 


that  one  of  two  joint  tort-feasors  can- 
not maintain  an  action  against  the 
other  for  contribution  or  indemnity, 
but  this  does  not  apply  in  a  case 
where  the  unlawful  act  is  done  by  one 
person  and  the  other  does  not  join 
therein  but  is  thereby  exposed  to  lia- 
bility. In  cases  of  that  character 
the  parties  are  not  equally  culpable 
as  to  each  other  though  each  may  be 
liable  to  third  parties."  Eeymer  v. 
Consolidated  Ice  Co.,  67  Pa.  Super. 
Ct.  468   (1917). 

The  plaintiff,  the  owner  of  prop- 
erty abutting  on  a  street,  bought 
from  the  defendants  coal  to  be  deliv- 
ered through  a  coalhole  that  he  main- 
tained over  his  bin,  in  the  adjacent 
sidewalk.  After  a  part  but  not  all 
of  the  coal  had  been  delivered,  the 
plaintiff  returned  to  his  house,  and  as 
he  passed  over  the  sidewalk  he  no- 
ticed that  the  cover  of  the  coalhole 
was  in  place.  A  few  minutes  after- 
wards, and  before  the  defendant's 
employees  had  arrived  with  the  next 
load,  he  heard  an  outcry,  and  ascer- 
tained that  a  woman  pedestrian  had 
fallen  into  the  hole.  The  woman  sus- 
tained injuries  as  the  result  of  her 
fall  and  brought  an  action  against  the 
present  plaintiff.  The  plaintiff,  as  de- 
fendant in  that  action,  gave  notice  in 
writing  to  the  present  defendants  to 
defend  the  action,  but  they  did  not 
do  so.  When  the  case  came  on  for 
trial  the  plaintiff,  as  defendant  there- 
in, conceded  his  liability.  A  judgment 
was  entered  against  him  and  he,  after 
paying  it,  brought  the  present  suit  to 
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226,  49  L.  Ed.  453,  17  Am.  Neg.  Rep.  760,  2  Ann.  Cas.  525,  whUe 
counsel  for  the  traction  company  claim  that  this  case  is  distinguish- 
able from  the  instant  case  mainly  on  the  ground  that  in  the  Stock- 
yards case  the  action  was  for  indemnity,  not  for  contribution.  The 
facts  in  that  case  are  quite  different  from  the  facts  here,  but 
whether  or  not  it  can  be  distinguished  from  the  instant  case  we 
think  doubtful.  If  it  cannot,  we  are  not  inclined  to  follow  it,  since 
we  believe  the  doctrine  stated  in  the  decisions  heretofore  cited  is 


recover  over,  A  jndgment  in  his  favor 
having  been  affirmed  by  the  appel- 
late division,  the  defendants  appealed 
to  the  court  of  appeals.  That  tribunal, 
in  considering  the  appeal,  spoke  in 
part  as  follows:  '* Where  the  liability 
rests  upon  two  or  more  persons  who 
are  as  against  the  person  injured 
jointly  liable  for  the  injury,  the  rule 
invoked  by  the  defendants  that  the 
eourt  should  not  interfere  as  between 
joint  tort-feasors  is  not  applicable, 
"where  one  of  £he  two  or  more  per- 
sons chargeable  with  negligence  is 
primarily  liable  therefor  and  the 
others  are  only  liable  by  reason  of 
their  ownership  of  the  property,  and 
not  by  reason  of  any  negligence  oc- 
curring by  their  active  interposition 
or  with  their  afiirmative  knowledge 
and  assent.  When  an  employee  or  in- 
dependent contractor  assumes  the 
duty  of  performing  an  act  which  is 
dependent  upon  his  personal  care 
and  attention,  and  an  injury  arises 
by  reason  of  lack  of  such  care  and 
attention,  such  person  is  liable  to  the 
owner  of  the  property  if  he  is  called 
upon  to  pay  and  does  pay  the  dam- 
ages arising  from  such  negligence." 
With  respect  to  the  effect  of  the  prior 
judgment  the  court  ruled  as  follows: 
** Notwithstanding  the  plaintiff's  ad- 
mission that  he  was  liable  in  the  ac- 
tion brought  by  the  person  who  fell 
into  the  coalhole,  nevertheless  the 
judgment  roll  established  as  against 
the  defendants  herein  that  the  plain- 
tiff therein  was  injured  by  reason  of 
neghgence  in  connection  with  the  cov- 


ering of  said  hole,  *  ♦  *  that  her 
negligence  did  not  contribute  to  such 
injury,  and  ♦  »  ♦  the  amount  of 
her  damages."  Since,  however,  as 
the  court  held,  it  was  ''also  incum- 
bent upon  the  plaintiff  to  give  evi- 
dence in  addition  to  the  judgment  roll 
in  that  [the  prior]  action  to  show 
that  the  accident  occurred  by  negli- 
gence for  which  the  defendants  were 
primarily  liable,"  and  since  the 
plaintiff  had  ** wholly  failed"  to  do 
this,  the  judgment  was  reversed  and 
a  new  trial  was  granted.  Scott  v. 
Curtis,  195  N.  Y.  424,  40  L.  R.  A. 
(N.  8.)  1147,  133  Am.  St.  Bep.  811, 
88  N.  E.  794   (1909). 

ZVL     Employer  and  employee. 

The  Pennsylvania  court  in  the 
course  of  a  decision  rendered  in  a 
case  in  which  the  defendant  was 
charged  not  as  a  joint  tort-feasor,  but 
as  an  employer  to  whom  the  negli- 
gence of  his  employee  was  imputable, 
referred  to  the  subject  of  this  note, 
stating  the  court's  view  upon  the 
right  to  contribution  from  one  joint 
negligent  tort-feasor  to  another,  and 
comparing  the  situation  there  with 
that  obtaining  in  the  case  of  an  em- 
ployer to  whom  the  negligence  of  a 
servant  is  imputed,  in  the  following 
language:  ** Where  that  relation  [of 
master  and  servant]  exists,  the  law 
imputes  to  the  master  the  negligence 
of  the  servant,  and  the  doctrine  of  re- 
spondeat superior  applies.  This  does 
not  mean  that  the  master  in  such  case 
is  only  secondarily  liable.  He  is  made 
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the  more  equitable  and  just  doctrine,  and  well  supported  by  authority 
from  the  English  cases  down.  The  facts  out  of  which  the  injuries 
in  the  present  case  arose  involve  no  moral  turpitude,  wilful  or  con- 
scious wrong,  on  the  part  of  either  the  railway  company  or  the 
traction  company;  and,  under  such  circumstances,  we  think  the  rule 
allowing  contribution  should  be  followed. 

It  is  true  that  in  the  instant  case  the  jury  found  that  the  railway 
company   was   running   at   an   unlawful   rate    of    speed;    therefore 


primarily  liable,  and  the  injured  party 
may  sue  either  as  he  elects.  So  he 
may  do  when  his  injury  results  from 
the  joint  negligence  of  several,  with 
this  distinction,  however:  When  the 
action  is  brought  against  one  joint 
tort-feasor,  and  compensation  is  re- 
covered from  him,  the  one  so  com- 
pelled to  pay  may  not  enforce  con- 
tribution from  the  others,  notwith- 
standing they  stand  in  Uke  transgres- 
sion with  himself;  whereas,  if  the 
party  sued  be  the  employer,  charge- 
able only  with  imputed  negligence, 
and  recovery  be  had  against  him,  he 
can  maintain  his  action  over  against 
the  servant  for  indemnity.  It  is  im- 
portant to  observe  the  distinction, 
for,  while  the  attempt  here  is  to  re- 
cover on  what  is  charged  in  the  state- 
ment filed  as  actual  and  direct  negli- 
gence of  the  employer,  it  will  be 
found  that  this  is  but  the  splitting 
up  of  a  single  cause  of  action,  which 
the  law  will  not  allow."  Betcher 
V.  McChesney,  255  Pa.  394,  100  Atl. 
124    (1917). 

XVn.    Miscellaneous  cases. 

One  P  was  thrown  from  his  wagon 
and  injured  as  a  result  of  the  negli- 
gent driving  of  an  automobile  by  a 
chauffeur,  for  whose  actions  both  of 
two  employers  were  found,  in  a  suit 
brought  by  P,  to  be  jointly  liable  as 
persons  engaged  in  a  joint  enterprise. 
One  of  them,  having  paid  the  judg- 
ment rendered,  brought  the  present 
action  against  the  other  to  enforce 
contribution.     In   a .  decision  affirming 


a  judgment  in  the  plaintiff's  favor 
the  court  discussed  the  subject  in- 
volved as  follows:  **It  is  undoubt- 
edly a  general  rule  of  law  that  as 
between  joint  tort-feasors,  in  pari  de- 
licto as  to  each  other,  there  is  no 
right  of  contribution.  The  reason  of 
the  rule  is  that  the  law  will  not  lend 
its  aid  to  him  who  founds  his  cause 
of  action  upon  an  immoral  or  illegal 
act.  It  leaves  him  where  it  finds  him. 
The  leading  case  is  Merryweather  v. 
Nixan,  8  T.  B.  186,  and  this  has  been 
uniformly  and  consistently  followed. 
The  term  'tort-feasor,*  as  used  here, 
applies  to  persons  who  by  concert  of 
action  intentionally  commit  the  wrong 
complained  of.  But  an  exception  of 
this  rule  is  equally  well  settled,  and 
that  is  that  when  the  parties  are  not 
intentional  and  wilful  wrongdoers, 
but  are  made  wrongdoers  by  legal  in- 
ference or  intendment,  are  involun- 
tary and  unintentional  tort-feasors,  so 
to  speak,  then  the  preceding  rule  does 
not  apply,  and  contribution  may  be 
enforced.  The  rule  ceases  because  the 
reason  for  it  has  ceased.  Contribu- 
tion is  not  contractual.  It  is  an 
equitable  right  founded  on  acknowl- 
edged principles  of  natural  justice 
and  enforceable  in  a  court  of  law. 
*  *  *  It  may  be  safely  asserted 
that  the  rule  denying  the  right  of 
contribution  as  between  joint  tort- 
feasors has  no  appUcation  to  torts 
which  are  the  result  of  mere  negligence 
in  carrying  on  some  lawful  transac- 
tion. In  such  cases  the  parties  are 
t4)rt-feasor8,   not   wilfully,   but  by   in- 
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there  was  a  technical  violation  of  law.  It  is  quite  clear,  however, 
from  the  record  that  the  acts  of  the  railway  company  in  this  regard 
were  not  wilful  or  intentional  and  involved  no  conscious  wrong.  The 
same  may  be  said  of  the  traction  company.  So  it  appears  from  the 
established  facts  that  the  inadvertent  acts  of  both  companies  con- 
curred in  producing  the  injuries;  hence  the  case  is  a  proper  one  for 
contribution  between  the  railway  company  and  the  traction  company. 
It  follows,  therefore,  that  the  judgment  must  be  reversed  on  both 


ference  of  law,  and  the  term  itself 
seems  disproportionately  harsh  under 
such  eircamstanoes.  «  «  «  There 
was  [in  the  present  case]  no  volun- 
tary, wilful|  and  intentional  wrong- 
doing ♦  ♦  *,  There  was  no  com- 
mtinity  of  wrong,  and  there  could 
have  been  none.  Therefore,  the  plain- 
tiff having  paid  the  entire  sum  for 
which  he  and  his  quondam  partner 
were  jointly  liable,  he  can  recover  of 
the  defendant  his  proportional  part 
or  one-half  thereof.  Any  other  re- 
sult would  be  illogical  and  unjust." 
Hobbs  V.  Hurley,  117  Me.  449,  104 
Atl.  815  (1918). 

A  14-year-old  boy  whose  father  had 
given  him  a  rifle  and  some  cartridges 
began  shooting  birds  in  a  large  tree 
in  the  street,  in  violation  of  an  ordi- 
nance. S,  a  boy  who  was  with  him, 
asked  and  was  given  the  gun  for  the 
purpose  of  shooting.  As  he  was  try- 
ing to  ascertain  whether  or  not  the 
gun  was  cocked,  it  went  off,  shooting 
and  kiUing  the  9-7ear-o1d  child  of  the 
plaintiff.  A  statute  provided:  "The 
father,  or  after  his  decease,  the 
mother,  are  [is]  responsible  for  the 
damage  occasioned  by  their  minor  or 
nnemancipated  children,  residing  with 
them,  or  placed  by  them  under  the 
care  of  other  persons,  reserving  to 
them  recourse  against  those  persons." 
The  plaintiffs  brought  their  action 
against  several  defendants,  including 
the  father  of  the  boy  to  whom  the 
gun  had  first  been  given  and  the 
mother  of  the  boy  S,  in  whose  hands 
the  gun  was  when  it  was  discharged. 


On  appeal  from  a  judgment  had  by 
the  defendant  at  the  trial,  the  su- 
preme court,  after  observing  that  the 
liability  of  the  first  mentioned  de- 
fendant was  clear,  addressed  itself  to 
the  legal  situation  of  the  other  de« 
fendant  mentioned,  the  mother  of 
the  boy  S.  After  holding  that  the 
plaintiff  had  made  out  a  case  against 
the  defendant  in  question,  under  the 
statute,  the  CQurt  ruled  further  that, 
while  she  was  liable  to  the  plaintiff, 
she  had  a  right  to  recover  over 
against  the  other  defendant  as  ''the 
person  who  by  his  act  brought  the 
responsibility  upon  her."  In  set- 
ting aside  the  judgment  appealed 
from  and  ordering  judgment  against 
the  defendants,  in  solido,  for  $5,000, 
the  amount  fixed  as  damages,  the 
court  ordered,  further,  that  the  de- 
fendant in  question,  the  mother  of  S, 
have  judgment  over  against  the  other 
defendant,  for  any  amotint  of  the 
judgment  which  might  be  paid  by  her. 
Sutton  V.  Champagne,  141  La.  469,  75 
So.  209   (1917). 

The  defendant  put  up  a  team  of 
horses  at  the  plaintiff's  inn.  An- 
other driver  placed  in  the  plaintiff's 
stable  on  the  same  day  a  team  that 
had  been  hired  from  a  certain  livery 
stable  keeper.  Through  the  mistake 
of  the  plaintiff's  hostler  the  second 
team  was  given  out  to  the  defendant, 
who,  without  noticing  the  error,  drove 
the  team  away.  One  of  the  horses  of 
the  latter  team  died  the  next  day 
and  the  other  was  found  to  be  sick 
and  injured.     The  liveryman  sued  the 
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appeals,  and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  favor  of  the  plaintiflE  against  the  railway  com- 
pany and  the  traction  company  for  the  amount  of  both  claims  as- 
signed to  the  plaintiff,  and  the  plaintiff  may  collect  the  whole  judg- 
ment from  the  railway  company  or  the  traction  company  and  cause 
execution  to  issue  against  either.  The  company  which  pays  the  judg- 
ment may  have  contribution  from  the  other. 
The  judgment  is  reversed  on  both  appeals,  and  the  cause  remanded, 


plaintiif  innkeeper,  on  a  complaint  so 
framed  as  not  to  disclose  whether  the 
action  was  based  upon  negligence  or 
upon  the  liability  of  the  present 
plaintiff  as  an  innkeeper.  The  pres- 
ent defendant  was  notified,  but  did 
not  defend.  A  recovery  was  had, 
but  it  did  not  appear  upon  which  of 
the  alternative  theories.  The  present 
suit  was  brought  for  the  purpose  of 
recovering  over  against  the  defendant 
as  the  one  whose  act  had  caused  the 
plaintiff  to  be  held  liable  in  the  prior 
action.  The  trial  court  dismissed  the 
complaint  on  the  ground  that  the 
judgment  entered  in  the  former  suit 
was  conclusive  upon  the  plaintiff  ''as 
to  his  own  contributory  negligence." 
On  appeal,  the  appellate  division  of 
the  supreme  court  expressed  itself  as 
not  in  agreement  with  the  trial  judge 
as  to  the  ground  upon  which  the  dis- 
missal had  been  placed,  but  held  that 
the  judgment  must  nevertheless  be 
sustained,  because  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that 
the  precise  questions  at  issue  in  the 
present  action  had  been  litigated  and 
determined  in  the  former  suit,  which, 
in  view  of  the  uncertainty  as  to  the 
ground  of  the  prior  judgment,  the 
plaintiff  had  not  done.  Reynolds  v. 
Alderman,  130  N.  Y.  App.  Div.  286, 
114  N.  Y.  Supp.  463    (1909). 

Plaintiff  was  a  civil  engineer  en- 
gaged in  establishing  the  grade  of  a 
street,  the  work  of  establishing  the 
grade  being  done  by  plaintiff's  em- 
ployee, B,  who  had  placed  the  tripod 
and  transit  in  the  center  of  the  street. 


and  had  gone  about  75  feet  away  in 
the  prosecution  of  his  work.  De- 
fendant's servant,  M,  while  driving  a 
wagon  along  the  street,  drove  against 
the  instrument  and  damaged  it. 
Plaintiff  sued  defendant,  and,  at  the 
instance  of  defendant,  B  and  M  were 
made  parties  defendant.  There  was 
nothing  in  the  street  to  obscure  M's 
vision,  the  street  being  60  feet  in 
width.  B  testified  that  M,  while  pick- 
ing up  the  instrument,  stated  to  him 
that  he  saw  the  instrument  as  he 
approached  it,  and  reined  his  horse 
away  from  it,  and,  on  turning  to  look 
at  his  load,  his  horse  changed  its 
course  and  ran  against  the  instrument. 
The  trial  court  found  in  favor  of 
plaintiff,  as  against  the  original  de- 
fendant, and  the  record  showed  that 
the  case  was  by  agreement  dismissed 
as  to  M,  and  that  judgment  was  ren- 
dered in  favor  of  B.  On  appeal  to 
the  county  court,  there  was  a  verdict 
and  judgment  for  plaintiff  in  the  sum 
of  $82,  from  which  defendant  ap- 
pealed. In  affirming  the  judgment 
the  court  held  that  defendant  had  no 
right  of  recovery  over  against  B,  the 
employee  of  plaintiff,  since  the  judg- 
ment in  favor  of  plaintiff  against  de- 
fendant was  in  effect  a  finding  that 
there  was  no  negligence  on  the  part 
of  B.  Thompson  v.  Field,  —  Tex. 
Civ.  App.  — ,  164  S.  W.  1115  (1914). 
One  E  recovered  a  judgment  for 
$4,000  and  costs  against  the  defend- 
ant and  the  M  company,  insured  by 
the  plaintiff,  in  a  personal  injury 
action.     In  that  action  it  was  deter- 
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with  instructions  to  enter  judgment  in  accordance  with  this  opinion, 
with  costs  in  favor  of  plaintiflE  against  the  railway  company. 

VINJE,  ROSENBERRY,  and  ESCHWEILER,  JJ.,  dissent  from 
that  part  of  the  decision  holding  that  Ellis  was  a  bona  fide  assignee 
of  the  cause  of  action.  Upon  the  facts  found  by  the  court  they  con- 
cur in  the  doctrine  of  contribution. 


mined  that  the  defendant  and  the  M 
company  were  guilty  of  coincident  in- 
dependent acta  of  negligence  which 
resulted  in  the  injury  for  which  judg- 
ment was  given  against  both  compa- 
nies. The  plaintiff,  as  insurer  of  the 
M  company,  paid  the  judgment  and 
commenced  this  action  for  contribu- 
tion. From  a  judgment  for  the  plain- 
tiff in  the  trial  court,  the  defendant 
appealed,  asserting  that  it  had  ac- 
quired an  equitable  defense  limiting 
the.  amount  it  was  required  to  con- 
tribute in  that  it  had  secured,  pre- 
vious to  trial  in  the  personal  action, 
the  acceptance  by  E  of  a  settlement 
for  $2,400,  of  which  it  was  willing  to 
pay  four-sevenths.  The  court  affirmed 
the  judgment,  holding  that  the  right 
of  contribution,  which  did  not  arise 
until  one  of  the  joint  tortfeasors  dis- 
charged more  than  his  fair  share  of 
the  common  liability,  could  not  be  de- 
stroyed or  even  modified  by  the  ante- 


cedent conduct  of  the  other  joint 
tort-feasor  in  refusing  to  assume  a 
portion  of  an  bfiFered  settlement  for  a 
liability  not  conclusively  established. 
The  court  also  pointed  out  that  (1) 
the  judgment  in  the  personal  injury 
action  holding  the  defendant  liable 
was  properly  introduced  as  evidence 
in  the  present  action,  and  though  not 
of  itself  res  adjudicata  of  the  de- 
fendant's liability,  became  so  here, 
through  failure  to  offer  evidence  im- 
peaching it.  (2)  The  plaintiff,  being 
bound  to  pay  the  judgment  under  its 
contract  of  insurance  with  the  M 
company,  was  subrogated  to  its 
rights  of  indemnity  against  the  de- 
fendant without  assignment  to  it  of 
the  right  of  contribution.  Frankfort 
General  Ins.  Go.  v.  Milwaukee  Elec- 
tric Railway  &  Light  Co.,  —  Wis.  — , 
173  N.  W.  307   (1919). 

J.  H.  M. 


19  N.  C.  0.  A.— 17 


Digitized  by 


Google 


268     19  Neougencb  and  Compensation  Cases  Annotated.     [N.  C. 
JONES  v.  NORFOLK  S0T7THEBN  B.  GO. 

[Supreme  Court  of  North  Carolina,  October  23,  1918.] 
176  N.  C.  260,  97  S.  E.  48. 

1.  Trial— Verdict — ^Xnterpretation. 

It  is  the  accepted  principle  in  North  Carolina  procedure  that  a  verdict 
must  be  interpreted  and  allowed  significance  by  proper  reference  to  the  testi* 
mony  and  the  charge  of  the  court. 

2.  Master  and  servant— Assumption  of  risk— Negligence  of  f  ellow-senrant. 

At  common  law  or  under  the  later  decisions  of  the  common-law  courts,  the 
negligence  of  a  fellow-servant  was  classed  among  the  risks  assumed  by  an  em- 
ployee engaged  in  a  common  service. 

8.    Blaster  and  servant — ^Fellow-servants — ^Wlio  are — ^Engineer  and  brakeman  of 
freight  train. 
In  making  a  flying  switch,  the  engineer  and  brakeman  of  a  freight  train 
are  undoubtedly  fellow-servants  within  the  common-law  rule,  making  the  negli- 
gence of  a  fellow-servant  an  assumed  risk. 

4.    Federal  Employers'  Liability  Act — Controlling  effect  in  proper  case. 

In  a  case  coming  under  the  Federal  Employers'  Liability  Act,  the  act  it- 
self affords  the  exclusive  and  controlling  rule  of  liability,  and,  where  the  ques- 
tion presented  involves  the  assumption  by  plaintiff  of  the  risk  of  a  fellow- 
servant's  negligence,  such  question  must  be  determined  in  accord  with  the  pro- 


GASE  KOTE. 

Testimony  of  railroad  engineer  as  to 
correct  use  and  operation  of  loco- 
motive, as  opinion  evidence;  ad- 
missibility thereof  and  necessity 
of  qualification  as  expert. 

I.  Conduct  in  general,  269-260. 

A.  Whether    train    "negligently 

handled/'  269. 

B.  Whether  everything  possible 

done  to  avoid  accident, 
269-260. 
II.  Stopping  engine  or  train,  260-269. 

A.  Distance  necessary  in  general, 

260-264. 

1.  Adequacy  of   hypothesis, 

260-268. 

a.  Equipment  and  grade, 

260-261. 

b.  Safety   of   passengers, 

261-262. 

c.  Foundation     in     evi- 

dence, 262-263. 

2.  Qualifications  of  witness, 

263-264. 

B.  Whether     steam     shut     off 

promptly,  264-266. 

C.  Whether  everything  possible 


done  to  stop   quickly, 
266-266. 
D.  Operation   under   "full   con- 
trol," 266. 

1.  Explanation  of  term,  266- 

268. 

2.  -  Whether   train   so    oper- 

ated, 268-269. 

III.  Controlling  emission  of  sparks, 

269-278. 

A.  Whether    engine    prudently 

handled,  269-271. 

B.  Normal  emission  of  sparks, 

271-272. 

C.  Effect   of   slipping   of   drive 

wheeb,  272-278. 

IV.  Range  of  lookout  towards  rear 

of  backing  engine,  273. 
V.  Controlling  emission   of  steam, 

273-274. 
VI.  Observation    of   switch   signals, 

274-276. 
VII.  Observance  of  rules,  276-276. 
VIII.  Coupling  tender  to  engine,  276- 
277. 
IX.  Replacing  dislocated  sand  pipe, 

277-278. 
X.  Preserving  adequate  water  sup- 
ply for  boiler,  278. 
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visions  of  the  act  and  applicable  and  authoritative  federal  deeisions  eonstming 
them. 

6.  Federal  Employers'  Liability  Act— Assumption  of  risk— When  not  defense. 
While  the  Federal  Employers*  Liability  Act  clearly  recognizes  assumption 
of  risk  as  a  defense  in  certain  instances,  under  section  4  thereof  such  a  position 
is  absolutely  inhibited  in  cases  where  the  violation  of  a  federal  statute,  enacted 
for  the  protection  of  the  employees,  contributed  to  the  injury  or  death  com- 
plained of,  and  by  correct  deduction  from  the  terms  and  meaning  of  section  1, 
the  negligence  of  fellow-servants  is  withdrawn  from  the  class  of  assumed  risks 
in  cases  of  unusual  and  instant  negligence  and  under  circumstances  which  af- 
forded the  injured  employee  no  opportunity  to  know  of  the  conditions  or  ap- 
preciate the  attendant  dangers. 

6.  Master  and  senrant— Assumption  of  risk — ^Basls  of  doctrine. 

The  doctrine  of  assumption  of  risk  is  based  upon  knowledge  or  a  fair  and 
reasonable  opportunity  to  know,  and  usually  this  knowledge  and ,  opportunity 
must  come  in  time  to  be  of  use. 

7.  Federal  Employers'  Liability  Act— Assumption  of  risk— Negligence  of  fel-  . 

low-servants. 

The  effect  of  section  1  of  the  Federal  Employers'  Liability  Act  is  to  place 
the  conduct  of  fellow-servants  on  the  same  plane  as  the  conduct  of  the  em- 
ployer as  far  as  the  matter  of  assumption  of  risk  is  concerned. 

8.  Federal  Employers'  Liability  Act— Assumption  of  risk— Negligence  of  em- 

ployer. 

Under  the  Federal  Employers'  Liability  Act,  an  employee  does  not  as- 
sume the  risks  of  his  employer's  negligence  unless  he  is  given  fair  opportunity 
to  know  and  appreciate  the  risks  to  which  he  is  thereby  subjected. 


^  Cross-references.  Competency  of 
witness  to  testify  as  to  distance  with- 
in which  train,  ear  or  vehicle  could  be 
stopped,  see  17  N.  C.  C.  A.  392-413; 
what  evidence  admissible  as  to  speed 
of  motor  vehicles,  see  13  N.  C.  C.  A. 
566-586. 

L    Conduct  In  generaL 
A.    Whether  train  "negligently 


The  plaintiff's  decedent,,  while  walk- 
ing down  the  tracks  to  light  the  lamps 
at  one  of  the  defendant's  stations, 
was  struck  by  an  engine  of  the  de- 
fendant and  killed.  The  engineer  saw 
the  deceased  about  300  yards  away 
walking  beside  the  track.  Shortly  be- 
fore the  train  would  have  passed, 
however,  the  decedent  suddenly  crossed 
over  upon  the  track  and  was  struck. 
The  trial  court  excluded  the  answer 
of  the  engineer  to  a  question  as  to 
"whether  or  not  the  train  was  being 
negligently  handled."  This  was  al- 
leged as  error  on  appeal  by  the   de- 


fendant from  a-  judgment  for  the 
plaintiff.  The  court  reversed  the 
judgment  and  remanded  the  case,  but 
held  that  the  answer  to  the  question 
was  properly  excluded.  "The  question 
called  for  the  conclusion  of  the  wit- 
ness, and  invaded  the  province  of 
both  the  court  and  jury.  The  court 
properly  excluded  it."  Louisville  ft 
N.  R.  Co.  V.  Bogue,  177  Ala.  349,  58 
So.  392   (1912). 

B.    Whether  everything  possible  done 
to  avoid  accident. 

The  plaintiff,  while  driving  across 
the  railroad  tracks  of  the  defendant, 
was  struck  by  a  switch  engine  op- 
erated only  by  the  fireman  thereof 
and  being  run  backwards  from  a  yard 
office,  where  the  engineer  had  left  it, 
to  the  roundhouse,  for  a  supply  of 
fuel.  The  engine  was  coasting  at  the 
time  and  hence  running  noiselessly  at 
not  exceeding  10  miles  per  hour  with- 
out exhaust  of  steam  or  emission  of 
smoke.  The  plaintiff  stopped  twice  as 
ho  approached  the  main  tracks  in  or- 
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9.  Federal  Employers'  Liability  Act— Assumption  of  risk— When  defense  not 

available — ^Injuries  in  making  flying  switch. 
In  an  action,  under  the  Federal  Employers'  Liability  Act,  by  a  freight 
brakeman  for  injuries  received  when,  in  the  making  of  a  flying  switch  and  as 
a  result  of  the  engineer's  bringing  his  engine  to  an  unnecessary,  unusual  and 
sudden  stop,  he  was  thrown  from  a  box  car  upon  the  track  in  front  of  the  car 
and  run  over,  held  that  the  court  correctly  ruled  that  the  defense  of  assumption 
of  risk  was  not  available  to  the  defendant. 

10.  Federal    Employers'    Liability   Act— Damages    for    injuries— Instruction— 

"Full  measure." 
In  a  personal  injury  action  under  the  Federal  Employers'  Liability  Act, 
held  that  it  was  not  prejudicial  error  for  the  court  to  charge  that,  in  certain 
aspects,  the  plaintiff  should  recover  the  ''full  measure  of  dama^es^"  where, 
having  charged  ^hat  the  damages  must  be  proportionately  reduced  in  case  there 
was  contributory  negligence  on  the  part  of  the  plaintiff,  the  court  used  the 
term  **full  measure"  to  express  correctly  the  rule  ojf  adjustment  in  case  there 
was  no  negligeqt  default  on  plaintiff's  part. 

11.  Evidence— Admissibility — ^Portion  of  adversary's  pleadings. 

It  is  a  settled  rule  of  procedure  in  North  Carolina  that  a  party  may  offer 
in  evidence  a  portion  of  his  adversary's  pleadings  containing  an  allegation  or 
admission  of  a  distinct  and  separate  fact  relevant  to  the  inquiry  and  without 
introducing  qualifying  or  explanatory  matter,  and  that,  in  such  case,  it  is  open 
to  the  opposing  party  to  introduce  such  qualifying  matter  if  he  so  desires. 

12.  Evidence— Admissibility— Allegations  of  pleading  to  explain  portion  intro- 

duced by  other  party. 
Under  the  rule  that,  where  a  party  offers,  in  evidence,  a  portion  of  his  ad- 
versary's  pleadings   containing   an    allegation   or   admission   of   a   distinct   and 


der  to  look  and  listen.  The  view  was 
blocked  on  both  sides  by  box  cars 
upon  side  tracks,  but  seeing  nothing 
to  indicate  the  proximity  of  the  en- 
gine and  hearing  no  bell  or.  whistle, 
plaintiff  attempted  to  cross.  At  the 
trial  of  the  suit  for  damages,  the  de- 
fondant  asked  the  engineer:  "Is 
there  anything  that  you  know  of  that 
he  (the  fireman)  could  have  done  that 
he  didn't  dot"  Plaintiff's  objection 
to  the  question  was  sustained.  This 
was  assigned  as  error  by  the  defend- 
ant on  appeal  from  the  judgment  for 
the  plaintiff.  The  court  held  that 
there  was  no  error  in  refusing  to 
permit  the  engineer  to  answer  the 
question,  saying:  '*The  answer  called 
for  the  very  question  that  the  jury 
were  to  pass  upon,  and,  if  permitted, 
would  have  usurped  the  province  of 
the  jury.  ♦  ♦  ♦  Moreover,  the  ac- 
cident occurred  at  a  point  upwards  of 
a  half  mile  from  where  the  engineer 
left  the  locomotive,  and,  aside  from 
the  fact  that  he  could  not  know,  save 
from    hearsay,    what    precautions    the 


fireman  had  taken  to  avert  the  acci- 
dent, his  answer  must  have  been  a 
mere  conclusion."  Eaton  v.  Southern 
Pac.  Co.,  22  Cal.  App.  461,  134  Pac. 
801     (1913). 

n.     stopping  engine  or  train. 

.  A.    Distance  necessary  in  general 

1.    Adequacy  of  hsrpothesis. 
a.    Equipment   and   grade. 

The  plaintiff's  husband  was  struck 
and  killed  by  one  of  the  defendant's 
passenger  trains  at  a  public  crossing. 
The  deceased,  if  he  had  looked,  could 
have  seen  the  approach  of  the  train 
for  900  feet  beyond  the  crossing,  and 
the  engineer  could  have  observed  the 
deceased  approaching  the  track  for  at 
least  the  same  distance.  Other  people, 
from  positions  less  advantageous  than 
that  occupied  by  the  deceased,  heard 
the  roar  of  the  approaching  train, 
which  was  running,  even  according  to 
the  defendant's  admission,  from  45  to 
50  miles  an  hour.     The  train  was  un- 
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separate  fact  relevant  to  the  inquiry  and  without  introducing  qualifying  or  ex* 
planatory  matter,  the  opposing  party  may  introduce  such  qualifying  matter, 
it  will  not  be  error  for  the  court  to  refuse  to  permit  such  an  opposing  party  to 
introduce  certain  of  its  allegations  which  are,  in  no  sense,  qualifying  or  ex- 
planatory of  the  fact  admitted. 

13.  Appeal— Presmnptioii — ^Preliminary  finding  as  to  qualification  of  witness 

as  expert 

Where  the  record  on  appeal  shows  that  there  was  only  a  general  objection 
to  the  testimony  of  a  witness,  assuming  that  the  testimony  was  opinion  evidence, 
and  the  record  showing  that  the  witness  was  fully  qualified  as  an  expert,  the 
presumption  is  either  that  there  was  a  preliminary  finding  by  the  court  that 
the  witness  was  an  expert  or  that  such  a  finding  had  been  waived. 

14.  Evidence— Opinion — ^Proper  manner  of  making  flying  switclies — Competency 

of  locomotive  engineer. 
In  an  action  by  a  freight  brakeman  for  injuries  received  when,  in  the 
making  of  a  flying  switch  and  as  a  result  of  the  engineer's  bringing  his  engine 
to  an  unnecessary,  unusual  and  sudden  stop,  he  was  thrown  from  a  box  car 
upon  the  track  in  front  of  the  car  and  run  over,  held  that  where  a  locomotive 
engineer,  who  was  called  as  a  witness  by  plaintiff  and  whose  testimony  as  to 
the  customary  and  proper  manner  of  making  flying  switches  and  the  use  of  the 
appliances  on  the  engine  provided  for  the  purpose  was  admitted  over  defend- 
ant's objection,  was  qualified  by  training  and  experience  to  express  an  opinion 
calculated  to  aid  the  jury  in  arriving  at  a  correct  conclusion,  and  where  he 
testified,  to  the  operation  and  use  of  engines  and  appliances  exactly  similar  in 
structure  and  operation  to  the  one  involved,  his  estimates  and  statement  of  the 
correct  use  of  such  appliances  were  facts  relevant  to  the  issue  and  were  prop- 
erly received  in  evidence  whether,  in  strictness,  expert  evidence  or  not. 


able  to  stop  until  it  had  passed  1,700 
feet  beyond  the  crossing.  A  witness 
for  the  plaintiff  who  had  22  years' 
experience  as  a  locomotive  engineer, 
but  had  not  been  such  for  the  last  14 
years,  was  asked  the  following  ques- 
tion: **I  will  ask  you  to  state  to  the 
jury  how  long,  in  your  jodgment, 
based  upon  your  experience  as  a  rail- 
road man  and  your  knowledge  of  the 
appliances— railroad  appliances — ^would 
it  take  a  train  composed  of  an  engine 
and  three  cars — ^passenger  coaches — ^to 
make  a  stop  in  an  emergency  at  60 
miles  an  hour,  and  in  what  distanced' 
The  witness  answered,  in  response  to 
this  question,  that  the  train  could 
have  been  stopped  within  400  feet 
and  thus  in  time  to  avert  the  accident 
after  the  deceased  was  observed.  The 
defendant's  objection  to  this  question 
was  overruled  and  this  was  alleged  as 
error  on  appeal  from  a  judgment  for 
the  plaintiff.  The  court  reversed  the 
judgment,  saying:  "Neither  the  ques- 
tion nor  the  answer  was  proper  in 
this  case,  and  when  they  are  stricken 


from  the  record,  as  they,  should  have 
been  upon  the  motion  to  that  effect 
by  the  defendant,  there  is  nothing  left 
to  sustain  the  verdict.  There  is  no 
evidence  of  the  equipment  and  make- 
up of  the  train.  There  is  no  evidence 
as  to  the  grade  of  the  track,  nor  as 
to  the  condition  of  the  track  at  the 
time.  Nor  is  there  any  evidence  as 
to  how  the  train  was  loaded.  In  stop- 
ping a  passenger  train  for  any  pur- 
pose, due  regard  must  be  had  for  the 
safety  of  the  passengers.  This  ele- 
ment, a  very  material  one,  is  left  out 
of  the  question.  Other  material  ele- 
ments as  to  make-up  and  equipments 
of  the  train,  and  grade  and  condition 
of  the  tracks,  are  all  left  out."  Burge 
V.  Wabash  R.  Co.,  244  Mo.  76,  148  8. 
W.  925   (1912). 

b.    Safety  of  passengers. 

While  the  plaintiff's  decedent  was 
driving  home  from  a  fair  in  a  buggy 
he  fell  asleep.  At  3  o'clock  in  the 
morning,  as  the  horse,  without  guid- 
ance,   was    crossing    the    defendant's 
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Action  under  Federal  Employers*  Liability  Act  for  injuries  to 
brakeman.    Judgment  for  plaintiflE.    Afiftrmed, 

For  appellant — ^R.  N.  Simms. 

f^or  appellee — Douglass  &  Douglass,  and  J.  S.  Maiming. 

The  action  is  to  recover  damages  for  physical  injuries  to  plaintiff 
caused  by  the  alleged  negligence  of  defendant  company,  and  the 
complaint,  giving  in  each  the  true  place  and  circumstances  of  the 
occurrence,  states  the  grievances  in  two  causes  of  action,  in  one  of 
which  there  is  direct  averment  that  plaintiff  was  an  employee  on 
defendant's  train,  engaged  at  the  time  as  a  common  carrier  of 
interstate  commerce,  and  a  second  cause  of  action  without  such 
averment.  Defendant  having  admitted  in  the  answer  that  the  train 
at  the  time  was  engaged  in  interstate  commerce,  the  action  was  tried 
as  one  under  the  Federal  Employers*  Liability  Act,  and  on  issues 
presenting  the  defenses  and  pleas  recognized  by  that  statute.  On 
the  hearing,  the  evidence  on  the  part  of  plaintiff  tended  to  show 
that,  on  the  occasion  in  question,  he  was  an  employee  on  defendant's 


tracks,  a  train  struck  the  vehicle  and 
killed  him.  The  negligence  of  the  de- 
ceased was  conceded  and  the  plaintiff 
sought  a  recovery  upon  the  humani- 
tarian rule  involving  liability  of  the 
defendant  if  the  engine  could  have 
been  stopped  after  the  deceased  was 
soen  and  before  the  train  reached  the 
crossing.  It  appeared  that  the  engi- 
neer could  have  seen  that  a  collision 
was  impending  when  he  was  600  feet 
away.  Three  engineers,  experienced 
in  running  and  stopping  trains,  testi- 
fied as  to  the  time  in  which  the  train, 
under  the  conditions  existing,  could 
have  been  stopped.  The  hypothetical 
questions  put  to  them  took  into  ac- 
count the  elements  of  grade,  speed  of 
the  train,  extent  of  the  curve,  the 
n  mount  of  the  equipment,  and  the  air 
pressure  of  the  brakes,  but  did  not 
consider  the  element  of  safety  to  the 
passengers.  The  defendant  made  no 
specific  objection  to  this  omission  at 
the  time  of  the  trial,  though  a  general 
objection  was  made.  The  court,  in 
affirming  a  judgment  of  $2,000  for  the 


plaintiff,  held  that  the  expert  evidence 
as  to  the  distance  in  which  the  train 
could  have  been  stopped  under  the 
circumstances  stated  in  the  hypothet- 
ical questions  was  properly  admitted, 
saying:  ''The  principal  complaint  is 
that  they  did  not  include  the  hypothe- 
sis of  due  regard  to  the  safety  of 
passengers.  That  should  have  been 
embraced  in  the  questions  •  •  • 
but  defendant  is  in  no  position  to 
complain,  for  the  reason  that,  in  the 
specific  objections  made  to  them,  that 
is  not  included."  Burton  v.  Ohicago 
&  A.  R.  Co.,  176  Mo.  App.  14,  162  S. 
W.   1064   (1914). 

c    Fonndatioii  in  evldanco. 

The  plaintiff's  decedent,  while  driv- 
ing across  the  defendant's  track,  was 
struck  and  killed  by  a  passenger  train 
running  from  30  to  35  miles  an  hour. 
The  view  of  the  track  was  obstructed 
and  it  appeared  that  the  decedent  had 
attempted  to  gain  a  view  of  the  track 
before    crossing.      At    the    trial,    the 
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freight  train  running  from  Raleigh,  N.  C,  towards  Norfolk,  Va., 
and  at  or  near  a  station  called  Simms  he  was  upon  a  box  car,  pur- 
suant to  orders,  in  the  line  of  his  duty  and  employment,  engaged  in 
making  a  flying  or  running  switch,  by  means  of  which  the  car  was 
to  be  placed  on  the  siding  at  Simms;  that  the  usual  method  is  for 
the  engine  to  draw  the  car  to  a  speed  required  to  run  the  same  on 
the  siding  of  its  own  momentum;  the  engine  then  slows  down  suffi- 
ciently to  take  up  the  slack  and  allow  the  coupling  to  be  removed, 
when  the  engine  speeds  down  the  main  line  allowing  the  car  to  run 
on  the  side  track  as  designed;  that  the  proper  way  to  do  this  is  to 
slow  down  gradually,  and  there  is  a  special  appliance  on  the  engine, 
called  the  ** Johnson  bar,*'  to  enable  him  to  do  this  without  any 
threatening  or  unusual  jolt;  that  the  engine  driving  the  car  having 
reached  a  speed  10  or  12  miles  an  hour,  *  Agoing  very  fast,''  by  plain- 
tiff's own  testimony,  the  engineer,  by  the  application  of  direct  air 
or  the  unusual  manner  of  applying  it  brought  his  engine  to  a  sudden, 
unusual,  and  unnecessary  stop;  that  plaintiff,  doing  what  he  could 
to  hold  himself  in  place,  was  thereby  thrown  upon  the  track  in  front 
of  the  car  and  run  over,  causing  the  loss  of  one  leg,  seriously  wound- 


epgineer  was  asked  by  the  defendant 
whether  by  any  possibility  he  eould 
have  stopped  the  train  in  any  shorter 
distance  than  the  train  was  in  fact 
stopped.  Over  the  objection  of  the 
plaintiff,  he  was  allowed  to  state  that 
he  could  not.  The  plaintiff  then  sought 
to  ask  an  engineer,  called  as  a  witness 
in  his  behalf,  a  hypothetical  question 
as  to  whether  a  train  drawing  such 
equipment  as  was  used  at  the  time, 
and  equipped  with  quick  action  triple 
Westinghouse  brakes,  could  be  stopped 
in  a  distance  of  from  202  to  268  feet. 
The  trial  court,  in  refusing  to  allow 
the  answer  to  the  question  to  be  ad- 
mitted in  evidence,  said  that  the  hy- 
pothesis that  the  plaintiff  was  seen  at 
that  distance  from  the  crossing  was 
not  supported  by  the  evidence.  From 
a  verdict  and  judgment  for  the  de- 
fondant,  the  plaintiff  appealed.  The 
court,  in  reversing  the  judgment  and 
remanding  the  case,  held  (1)  that  the 
answer  to  the  question  of  the  defend- 
ant to  its  witness  was  improperly  ad- 
mitted,   as    calling    for    a    conclusion 


which  it  was  the  duty  of  the  jury  to 
determine;  (2)  that  as  there  was 
suflicient  evidence  to  justify  the  ques- 
tion asked  by  the  plaintiff  of  its  wit- 
ness, the  answer  thereto  should  have 
been  admitted.  Bruggeman  v.  Illinois 
Cent.  R.  Co.  (Iowa),  123  N.  W.  1007 
(1909). 

2.     Qualifications  of  witness. 

The  plaintiff's  intestate  was  struck 
and  killed  by  a  passenger  train  of 
the  defendant.  At  the  trial  of  the 
suit  for  damages,  a  witness  who  had 
served  some  20  years  before  as  a  fire- 
man and  as  a  freight  train  engineer 
for  a  period  of  5  years,  though  he  had 
never  operated  a  passenger  train,  was 
asked  as  to  the  distance  in  which  a 
passenger  train  equipped  like  the  one 
in  question  and  running  at  its  rate  of 
speed,  could  be  stopped.  The  defend- 
ant objected  to  the  question  on  the 
broad  grounds  of  illegality  and  imma- 
teriality. The  court  in  affirming  a 
judgment  for  the  plaintiff,  said:  "We 
think     ♦     ♦     ♦      [the  witness]    quali- 
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ing  another,  and  painfully  lacerating  other  portions  of  his  person. 
A  rule  offered  by  defendants,  permitting  flying  switches  to  be  made, 
contained,  among  other  things,  the  admonition:  **That  great  care 
must  be  exercised  at  all  times  in  making  any  flying  switch  or  in 
kicking  cars."  In  addition  to  the  rule  permitting  these  flying 
switches  to  be  made,  there  was  testimony  on  the  part  of  defendant 
tending  to  show  that  this  flying  switch  was  made  in  the  usual  way 
without  causing  any  sudden  or  unusual  jolt,  and  that  plaintiff  fell 
from  the  car  by  reason  of  his  own  inattention  and  negligence.  On 
issues  submitted,  the  jury  rendered  the  following  verdict: 

"Was  the  plaintiff  injured  by  the  negligence  of  the  defendant,  as  alleged 
in  the  complaint f    Answer:    Yes. 

**(2)  Did  the  plaintiff  by  his  own  negligence  contribute  to  the  occurrence 
of  his  injuries  as  alleged  in  the  answer?    Answer:    No. 

''(3)  Did  the  plaintiff  assume  the  risk  of  the  occurrence  of  the  injuries 
which  he  sustained  and  here  complained  off    Answer:    No. 

**(4)  What  damages,  if  any,  is  the  plaintiff  entitled  to  recover  of  the  de- 
fendant?    Answer:    Seventeen  thousand  five  hundred  dollars  ($17,500)." 

Judgment  on  the  verdict,  and  defendant  excepted  and  appealed. 

HOKE,  J.    It  was  chiefly  objected  to  the  validity  of  the  trial  that 
his  honor  refused  to  hold   as  a   matter   of  law   that   plaintiff   was 


fled  as  an  expert  in  the  operation  of 
engines.  *  *  *  The  general  simi- 
larity between  locomotives  used  for 
passenger  and  freight  service  is  suffi- 
cient to  justify,  in  respect  to  their 
operation,  the  opinion  of  a  person 
familiar  with  the  other  and  without 
experience  with  the  first.  However 
that  may  be,  there  is  nothing  in  the 
record  tending  to  show  that  the  en- 
gine drawing  the  train  in  question 
was  not  of  the  same  type  as  that 
usually  used  to  draw  freight  trains. 
Nor  do  we  think  the  mere  dissimi- 
l.^rity  between  the  cars  composing  a 
freight  train  and  those  composing  a 
passenger  train  necessarily  renders 
valueless  a  person's  opinion  whose  ex- 
perience has  been  limited  to  the  han- 
dling of  the  other  class  of  trains.  The 
relative  distance  in  which  either  may 
be  the  more  quickly  stopped  is,  as 
appears,  subject  to  many  conditions 
of  track,  weather,  and  appliance;  and 
that  some  conditions  are  present  and 
some  are  absent  cannot  disqualify  one 


shown  to  have  had  several  years  of 
experience  in  operating  locomotives. 
The  weight  to  be  given  the  opinion 
of  the  expert  is,  in  this  as  in  all 
cases,  a  very  different  matter.  The 
court  properly  overruled  the  objec- 
tions to  the  questions."  Southern 
Ry.  Co.  V.  QuUatt,  158  Ala.  502,  48 
So.  472    (1909). 

B.    Whether  steam  shut  off  promptly. 

The  automobile  of  the  plaintiff's 
decedent  was  damaged  as  the  result 
of  a  collision  with  a  ** double  header" 
freight  train  of  the  defendant.  The 
auto  was  operated  by  the  wife  of  the 
deceased,  who  tried  to  stop  the  ear 
before  reaching  the  crossing,  as  the 
husband  saw  the  approaching  train. 
She  was  unsuccessful  and  the  auto- 
mobile engine  went  dead  after  the 
front  wheels  had  passed  over  the  first 
rail.  The  persons  in  the  car  succeeded 
in  alighting  therefrom,  and  even  sig- 
naled in  various  ways  for  the  train  to 
stop.       The     deceased     attempted     to 


Digitized  by 


Google 


1918] 


Jones  v,  Norfolk  Southern  R.  Co. 


265 


barred  of  recovery  by  reason  of  assumption  of  risk;  this  on  the 
ground,  first,  that  the  making  of  a  flying  switch  was  one  of  the 
ordinary  incidents  of  plaintiff's  employment  second,  that  the  engi- 
neer engaged  in  making  such  switch  was  a  fellow  servant  and,  on 
the  facts  in  evidence,  his  negligence,  if  it  should  be  established, 
should  be  properly  classed  as  one  of  the  assumed  risks  in  the  course 
of  plaintiff's  employment.  But,  in  our  opinion,  neither  position  can 
be  sustained.  The  first  is  closed  to  defendant  by  reason  of  the  find- 
ing of  the  jury  on  the  first  issue.  It  is  the  accepted  principle  in  our 
procedure  that  a  verdict  must  be  interpreted  and  allowed  signifi- 
cance by  proper  reference  to  the  testimony  and  the  charge  of  the 
court.  Reynolds  v.  Express  Co.,  172  N.  C.  487,  90  S.  E.  510,  Ann. 
Cas.  1918C,  1071 J  Donnell  v.  Greensboro,  164  N.  C.  330,  80  S.  B. 
377.  In  the  present  case,  while  the  complaint  seems  to  specify  the 
"making  of  the  flying  switch  as  a  separate  act  of  negligence,  a 
perusal  of  the  evidence  and  the  charge  of  the  court  will  disclose  that 
the  making  of  the  switch  itself  was  not  allowed  as  a  ground  of 
liability,  but  that  the  considerations  and  decisions  of  the  first  issue 
were  restricted  to  the  question  whether  there  was  negligence  in 
making  such  switch  by  bringing  the  engine  to  an  unnecessary  and 


Bhove  the  car  off  the  track,  but  was 
unsuccessful.  The  car  was  damaged 
and  the  deceased  met  his  death.  This 
suit  was  instituted  for  damages  to 
the  machine.  On  trial  it  appeared 
that  the  engineer  of  the  first  engine 
applied  the  brakes  and  shut  off  the 
steam  as  soon  as  he  observed  the  au- 
tomobile on  the  track.  It  was  dis- 
puted, however,  as  to  how  soon  the 
engineer  of  the  second  locomotive  fol- 
lowed his  example.  A  stationary  en- 
gineer who  had  operated  locomotive 
engines  25  years  before,  testified  that 
the  second  engine  did  not  have  its 
steam  shut  off  until  after  the  accident 
happened.  The  defendant  did  not 
object  to  his  competency  to  testify 
as  an  expert.  From  a  judgment  for 
plaintiff,  the  defendant  brought  error 
alleging  that  the  testimony  of  this 
engineer  was  incompetent  as  a  matter 
of  law.  The  court  affirmed  the  judg- 
ment holding  that  as  there  was  no 
objection  to  the  testimony  of  the  wit- 
ness  in   question,    the    credibility    and 


iieight  to  be  given  his  testimony  was 
solely  for  the  jury;  (2)  that  as  a 
matter  of  law  such  witness  was  not 
incompetent  to  testify  as  an  expert 
as  to  when  the  engineer  of  the  second 
locomotive  cut  off  his  steam.  Chesa- 
peake &  O.  B.  Co.  V.  Hunter's  Adm'r, 
120  Va.  699,  91  S.  E.  181   (1917). 

0.     Whether  everything  possible  done 
to  stop  quickly. 

An  engine  of  the  defendant  railroad 
ran  over  and  killed  a  cow  of  the 
plaintiff,  and  a  suit  for  damages  was  in- 
stituted. It  appeared  that  the  trainmen 
could  not  see  the  approach  of  the  cow 
because  of  bushes  along  the  right  of 
way.  At  the  trial,  both  the  conductor 
and  the  engineer  were  allowed  to  state 
that  they  did  all  that  could  have  been 
done  to  stop  the  train  and  avert  the 
injury.  The  admission  of  this  evi- 
dence was  assigned  as  error  on  appeal 
by  the  plaintiff  from  a  judgment  for 
the  defendant.  The  court,  in  affirming 
the   judgment,   held  that   as   both   the 
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Tinusual  stop*';  the  language  of  his  honor's  direct   charge   on  the 
first  issue  being  as  follows: 

*'If  you  should  find  from  the  evidence  and  by  the  greater  weight  of  the 
evidence  that  the  engineer  suddenly,  by  use  of  air  brake,  or  any  other  appli- 
ance, suddenly  and  unnecessarily  checked  the  speed  of  the  engine  iii  such  a 
manner  as  to  cause  an  unusual  and  unnecessary  jar  sufficient  to  throw  the  plain- 
tiff from  the  car,  and  he  was  thrown  by  reason  of  that  from  the  ear  and  run 
over  and  hurt,  you  will  answer  the  first  issue,  *Yes,'  but  if  you  fail  to  so  find 
.you  will  answer  it,  *No.*  " 

The  verdict  on  the  first  issue,  therefore,  having  eliminated  *'the 
making  of  a  flying  switch  as  a  ground  of  liability,'*  that  fact  as  a 
separate  circumstance  is  withdrawn  from  consideration  also  on 
the  question  of  assumption  of  risk.  And  this,  too,  is  the  final  answer 
to  the  second  ground  of  defendant's  objection,  though,  as  argued, 
this  presents  other  questions  that  it  may  be  well  to  consider.  At 
common  law  or  under  the  later  decisions  of  the  common-law  courts, 
the  negligence  of  a  fellow  servant  was  classed  among  the  risks  as- 
sumed by  an  employee  engaged  in  a  common  service,  and,  on  the 
facts  of  this  record,  the  engineer  and  brakeman  are  undoubtedly 
fellow  servants  within  the  meaning  of  the  principle.  New  England 
R.  R.  V.  Conroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L.  Ed.  181,  7  Am. 


engineer  and  conductor  were  experts 
in  respect  to  the  matter  inquired 
about,  their  testimony  that  they  did 
all  that  could  have  been  done  to  stop 
the  train  and  avert  the  injury  was 
admissible.  Choate  v.  Southern  By. 
Co.,  119  Ala.  611,  24  So.  373  (1898). 
The  plaintiff,  while  crossing  the 
track  of  the  defendant's  railroad  in 
a  wagon,  was  struck  by  a  train  and 
killed.  At  the  trial,  experts  were  al- 
lowed to  testify  as  to  the  best  method 
of  stopping  the  train,  and  as  to 
whether,  on  hypotheses  having  support 
in  the  evidence,  the  engineer  had  done 
everything  a  competent  engineer  could 
have  done  to  stop  the  train.  On  ap- 
peal by  the  plaintiff  from  a  judgment 
for  the  defendant,  it  was  contended 
that  the  introduction  of  this  testi- 
mony was  error.  The  court,  however, 
affirmed  the  judgment,  saying:  '*The 
jury  were  to  determine  these  questions 
[those  asked  the  experts]  for  them- 
selves and  to  base  their  verdict  upon 
their  own  judgment  of  the  facts.  •  ♦  ♦ 


But  there  would  perhaps  have  been 
no  adequate  mode  of  arriving  at  a 
satisfactory  conclusion  on  the  fact  in 
controversy,  if  expert  opinions  were 
rejected,  and  in  recognition  of  this 
fact,  'the  courts  have  adopted  the 
rule  of  admitting  the  opinions  of  wit- 
ness whenever  the  subject-matter  of 
inquiry  is  such,  that  inexperienced  per- 
sons are  unlikely  to  prove  capable  of 
forming  a  correct  judgment  upon  it 
without  such  assistance;  in  other 
words,  when  it  so  far  partakes  of 
the  nature  of  a  science  as  to  require 
a  course  of  previous  habit  or  study  in 
order  to  attain  a  knowledge  of  it.' 
•  ♦  ♦  Such  was  the  case  here.** 
Walker  y.  Alabama  T.  &  N.  B.  Co., 
194  Ala.  360,  70  So.  125   (1915). 

D.     Operation  tinder    "full  controL" 

1.    Ezpl^tnation  of  term. 

The  plaintiff,  a  locomotive  engineer, 
was  running  an  east-bound  freight 
train   towards   the   city   of   J,   at   the 
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Neg.  Rep.  182;  B.  &  0.  Ry.  v.  Baugh,  149  U.  S.  369,  13  Sup.  Ct. 
914,  37  L.  Ed.  772.  This  cause,  however,  coming  under  the  Federal 
Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65, 
[U.  S.  Comp.  St.  1916,  §§8657-8665]),  it  is  fully  established  that  the 
statute  itself  affords  the  exclusive  and  controlling  rule  of  liability, 
and  the  question  presented  must  be  determined  in  accord  with  its 
provisions  and  applicable  and  authoritative  federal  decisions  con- 
struing them.  Belch  v.  Seaboard  Air  Line,  176  N.  C.  22,  96  S.  E. 
640,  at  the  present  time,  citing  Erie  R.  R.  v.  Winfield,  244  U.  S.  170, 
37  Sup.  a.  556,  61  L.  Ed.  1057,  14  N.  C.  C.  A.  957,  Ann.  Cas.  1918  B, 
662;  N.  Y.  Central  v.  Winfield,  244  U.  S.  147,  37  Sup.  a.  546,  61  L. 
Ed.  1045,  14  N.  C.  C.  A.  680,  L.  R.  A.  1918C,  439,  Ann.  Cas.  1917D, 
1139;  St.  Louis,  etc.,  R.  R.  v.  Hesterly,  Adm'r,  228  U.  S.  702,  33 
Sup.  Ct.  703,  57  L.  Ed.  1031;  Second  Employers'  Liability  Cases, 
223  U.  S.  1,  32  Sup.  a.  169,  56  L.  Ed.  327,  1  N.  C.  C.  A.  857,  38 
L.  R.  A.  (N.  S.)  44. 

While  the  law  in  question  clearly  recognizes  assumption  of  risk 
as  a  defense  in  certain  instances,  under  section  4  (section  8660)  such 
a  position  is  absolutely  inhibited  in  cases  where  the  violation  of  a 
federal  statute,  enacted  for  the  protection  of  the  employees,  con- 


time  of  the  accident;  4  miles  west  of 
J  was  the  junction  of  the  main  line 
and  a  branch  road.  The  plaintiif  was 
notified  by  the  train  dispatcher  that 
passenger  trains  running  between  J 
and  the  junction  had  reached  the  lat- 
ter point.  Plaintiff  consequently  as- 
sumed that  the  track  was  clear  from 
the  junction  east  to  J.  The  dispatcher, 
however,  had  allowed  an  extra  freight 
train  to  run  between  J  and  the  junc- 
tion and  it  had  reached  the  junction 
and  was  crossing  over  to  the  branch 
line  when  the  plaintiff's  train  ap- 
proached. The  block  signal,  under 
these  circumstances,  should  have  shown 
a  red  light.  Instead,  a  white  light 
signaling  the  plaintiff  to  go  ahead  was 
displayed.  This  he  did  and  a  colli- 
sion resulted  in  which  the  plaintiff 
was  injured.  A  railroad  rule  required 
all  trains  approaching  the  junction  to 
be  under  "full  control."  The  night, 
however,  was  dark,  and  the  evidence 
tended  to  show  that  it  was  impossible 
for  the  plaintiff  to  see  the  other  train 


in  time  to  avert  the  collision.  At  the 
trial,  testimony  was  introduced  on  the 
part  of  the  plaintiff  to  show  that  the 
term  **full  control"  meant  a  slow 
speed  until  it  was  discovered  whether 
a  white  light  was  displayed,  after 
which  the  train  was  allowed  to  pro- 
ceed at  its  usual  rate  of  speed.  The 
plaintiff  and  others  were  also  allowed 
to  testify  as  to  the  purpose  and  mean- 
ing of  the  signals,  switch  lights,  and 
the  usual  and  customary  manner  of 
running  trains  into  the  junction. 
Prom  a  judgment  for  $25,000  entered 
on  a  verdict  for  $50,000,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  (1)  an  explana- 
tion of  the  term  "full  control"  was 
proper  since  its  use  as  applied  to 
train  operation  was  technical  and 
possibly  not  within  the  understanding 
of  the  jury  without  such  explanation; 
and  (2)  that  the  testimony  of  the 
plaintiff  as  to  the  signals,  switch 
lights,  and  usual  manner  of  running 
trains  into  the  junction   was   admissi- 
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tributed  to  the  injury  or  death  of  employee,  and,  by  correct  deduc- 
tion from  the  terms  and  meaning  of  section  1  (section  8657),  making 
railroads  engaged  as  common  carriers  of  interstate  commerce  liable 
in  damages  for  injuries  or  death  caused  by  the  negligence  of  their 
officers,  agents,  or  employees,  the  negligence  of  fellow  servants  is 
withdrawn  from  the  class  of  assumed  risks,  in  cases  of  unusual  and 
instant  negligence  and  under  circumstances  which  afforded  the 
injured  employee  no  opportunity  to  know  of  the  conditions  or  ap- 
preciate the  attendant  dangers.  This  doctrine  of  assumption  of  risk 
is  based  upon  knowledge  of  [or]  a  fair  and  reasonable  opportunity 
to  know,  and  usually  this  knowledge  and  opportunity  must  *'come 
in  time  to  be  of  use.''  26  Cyc.  p.  1202,  citing  Wright  v.  Chicago, 
I.  &  L.  Ry.  Co.,  160  Ind.  583,  17  Am.  Neg.  Rep.  4367,  66  N.  E.  454. 
This  principle  is  very  generally  approved  in  the  cases  and  text- 
books on  the  subject,  and  in  authoritative  federal  decisions  con- 
struing the  act  in  question,  in  reference  to  the  negligence  of  fellow 
servants  and  the  incidental  assumption  of  risks,  it  has  been  held 
that  the  effect  of  this  first  section  is  to  place  the  conduct  of  fellow 
servants  on  the  same  plane  as  the  employer  himself  in  such  cases, 
and  it  is  fully  recognized  that  an  employee  does  not  assume  the  risks 


ble.  *'The  rule  is  well  established," 
said  the  court,  ''that  the  usual  and 
ordinary  manner  of  operating  ma- 
chinery, in  which  we  may  properly 
include  railroad  trains,  is  a  legitimate 
subject  of  expert  evidence."  Finnegan 
V.  Missouri  Pac.  B.  Co.,  261  Mo.  481, 
169  8.  W.  969   (1914). 

2.     Whether  train  so  operated. 

The  plaintiff  was  injured  in  a  wreck 
of  the  train  upon  which  he  was  riding 
as  a  passenger.  The  train  was  late 
at  the  time  of  the  accident  and  was 
running  at  a  higher  rata  of  speed 
than  usual.  At  the  trial  of  the  suit 
for  damages,  the  defendant  asked  the 
engineer  in  charge  of  the  train  t^e 
following  questions:  **  State  whether 
or  not  you  had  your  train  under  con- 
trol to  stop  at  the  public  crossing! 
State  whether  or  not  you  could  have 
stopped  at  the  public  crossing!  State 
whether  or  not  you  were  running  at 
a  rate  of  speed  at  which  you  could 
have  stopped  your  train  at  the  public 


crossing!"  The  witness  had  previ- 
ously stated  that  the  train  was  run- 
ning 30  miles  an  hour.  On  appeal  by 
the  defendant  from  a  judgment  for 
the  plaintiff,  the  defendant  assigned 
as  error  the  refusal  of  the  trial  court 
to  allow  answers  to  the  above  ques- 
tions to  be  admitted  in  evidence.  The 
court,  afirming  the  judgment,  held 
that  the  questions  were  properly  ex- 
cluded. **The  conclusions  which  these 
questions  called  for,"  said  the  court, 
''were  not  permissible  shorthand  ren- 
derings of  relevant  collective  facts, 
but  involved,  not  only  the  rate  of 
speed  of  the  train,  but  other  facts  and 
purposes  which  were  wholly  foreign 
to  any  issue  in  the  case."  St.  Louis 
&  S.  F.  B.  Co.  V.  Savage,  163  Ala. 
55,  50  So.  113   (1909). 

The  plaintiff,  an  engineer,,  was  in- 
jured in  a  collision  with  another  train 
running  a  few  minutes  in  advance, 
when  the  latter  remained  at  a  station 
longer  than  usual  without  giving  the 
proper  signals.     The  plaintiff  was  al- 
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of  his  employer's  negligence  unless,  as  stated,  he  is  given  fair 
opportunity  to  know  and  appreciate  the  risks  to  which  he  is  thereby 
subjected.  Chesapeake  &  Ohio  Ry.  v.  De  Atley,  241  U.  S.  311,  36 
Sup.  Ct.  564,  60  L.  Ed.  1016;  Yazoo,  etc.,  Ry.  v.  Wright,  235  U.  S. 
376,  35  Sup.  Ct.  130,  59  L.  Ed.  277;  Seaboard  Air  Line  v.  Horton^ 
233  U.  S.  492,  34  Sup.  Ct.  635,  58  L.  Ed.  1062,  8  N.  C.  C.  A.  834, 
L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475;  Gila  Valley,  etc.,  Ry.  v. 
Hall,  232  U.  S.  94,  34  Sup.  Ct.  229,  58  L.  Ed.  521 ;  Texas  &  Pacific 
Ry.  V.  Behymer,  189  U.  S.  468,  23  Sup.  Ct.  622,  47  L.  Ed.  905,  13 
Am.  Neg.  Rep.  695;  2  Employers'  Liability  Cases,  223  U.  S.  1,  32 
Sup.  Ct.  169,  56  L.  Ed.  327,  1  N.  C.  C.  A.  875,  38  L.  R.  A.  (N.  S.) 
44;  Grybowski  v.  Erie  R.  Co.,  88  N.  J.  Law,  1,  95  Atl.  764;  Richey 
on  Fed.  Emp.  Liability  Act,  §  59.  In  Gila  Valley  Ry.  v.  Hall,  .the 
general  position  is  stated  as  follows: 

"An  employee  assumes  the  risk  of  dangers  normally  incident  to  the  occu- 
pation in  which  he  voluntarily  engages,  so  far  as  these  are  not  attributable  to 
the  employer's  negligence.  But  the  employee  has  a  right  to  assume  that  his 
employer  has  exercised  proper  care  with  respect  to  providing  »  »  •  safe 
*  *  *  appliances  for  the  work,  and  is  not  to  be  treated  as  assuming  the  risk 
arising  from  a  defect  that  is  attributable  to  the  employer's  negligence,  until 
the  employee  becomes  aware  of  such  defect,  or  unless  it  is  so  plainly  observable 
that  he  may  be  presumed  to  have  known  of  it.     *     *     *     In  order  to  charge 


lowed  to  testify  at  the  trial  that  when 
he  entered  the  station  limits  he  had 
his  engine  ** under  full  control,"  as 
that  term  was  used  in  the  rules  gov- 
erning the  operation  of  trains.  On 
appeal  by  the  defendant  from  a  judg- 
ment for  the  plaintiff  of  $22,500,  this 
was  alleged  as  error.  The  court  af- 
firmed the  judgment  to  the  extent  of 
$17,000,  holding  that  the  evidence  was 
properly  admitted.  International  & 
G.  N.  B.  Co.  V.  Brice,  —  Tex.  Civ. 
App.  — ,  126  S.  W.  613   (1910). 

JXL     Ck>ntrolUng   emission  of   qiarks. 

A.    Whether  engine  prudently  handled. 

In  an  action  for  damage  to  property 
by  ftre  alleged  to  have  been  caused 
by  sparks  from  one  of  the  defendant's 
engines,  the  engineer  of  the  train 
supposed  to  have  caused  the  damage 
was  asked  whether  or  not  he  operated 
the  engine  in  a  prudent  and  careful 
manner,  as  it  should  have  been  han- 
dled by  an  experienced  and  competent 


engineer.  The  answer  that  he  did  so 
operate  the  engine  was  admitted  in 
evidence.  This  was  assigned  as  error 
on  appeal  by  the  plaintiff  from  a 
judgment  for  the  defendant.  The 
court,  in  reversing  the  judgment  and 
remanding  the  case,  held  the  testi- 
mony was  inadmissible  as  calling  for 
the  conclusion  of  the  witness,  the  con- 
clusion or  opinion  not  being  based  on 
disclosed  facts.  The  court  said:  **In 
matters  of  science,  art,  or  special  oc- 
cupations where  persons  inexperienced 
therein  would  be  unable  to  reach  a 
proper  conclusion  from  the  mere  state- 
ment of  the  facts,  the  opinions  and 
conclusions  of  an  expert  may  be  given. 
But  in  these  instances  the  facts  upon 
which  the  conclusion  or  the  opinion  is 
based  must  be  adduced  before  the 
jury,  or  hypothetically  assumed  and 
stated  within  its  hearing,  before  the 
opinion  will  be  admitted.  ♦  ♦  ♦  In 
the  case  at  bar  the  conclusion  of  the 
witness  as  contained  in  his  answer 
included    the    facts    as    well    as    his 
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an  employee  with  the  assumption  of  a  risk  attributable  to  a  defect  due  to  the 
employer's  negligence,  it  must  appear,  not  only  that  he  knew  (or  is  presumed 
to  have  known)  of  the  defect,  but  that  he  knew  it  endangered  his  safety;  or 
else  such  danger  must  have  been  so  obvious  that  an  ordinarily  prudent  person 
under  the  circumstances  would  have  appreciated  it." 

In  Chesapeake  &  Ohio  Ry.  v.  Atley,  where  an  employee  was 
injured  in  the  endeavor  to  board  a  moving  train  in  the  course  of  his 
employment  and  was  injured  by  the  unusual  sp0ed  of  the  engiuB, 
it  was  held  as  follows: 

"The  Employers'  Liability  Act  abrogated  the  common-law  fellow-aervant 
rule  by  placing  negligence  of  a  coemployee  upon  the  same  basis  as  negligence 
of  the  employer.  In  saving  the  defense  of  assumption  of  risk  in  cases  other 
than  those  where  the  carrier's  violation  of  a  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or  death,  the  Employers '  *  Liability  Act 
places  a  coemployee 's  negligence,  where  it  is  the  ground  of  the  action,  in  the 
same  relation  as  the  employer's  own  negligence  would  stand  to  the  question 
whether  a  plaintiff  is  to  be  deemed  to  have  assumed  the  risk.  A  railroad  em- 
ployee, having  voluntarily  entered  an  employment  requiring  him  on  proper  occa- 
sions to  board  a  moving  train,  assumes  the  risk  normally  incident  thereto  other 
than  such  risk  as  may  arise  from  the  failure  of  the  engineer  to  use  due  care 
to  operate  the  train  at  a  moderate  rate  of  speed  so  as  to  enable  his  coem- 
ployee to  board  it  without  undue  peril.  Such  an  employee  may  presume  the  en- 
gineer wiU  exercise  due  care  for  his  safety  and  does  not  assume  the  risk  at- 
tributable to  operation  at  unduly  high  speed  until  made  aware  of  danger  unless 
the  unaue  speed  and  consequent  danger  are  so  obvious  that  an  ordinarily  care- 
ful person  in  his  situation  would  observe  the  speed  and  appreciate  the  danger. 


opinion  upon  them.  The  jury  was 
informed  in  a  concise  affirmative  that 
his  entire  course  of  conduct  ♦  •  • 
was  that  which  should  Characterize  a 
person  of  ordinary  prudence  under 
such  circumstances,  the  very  question 
which  fell  exclusively  within  the 
province  of  the  jury  to  decide.  His 
conclusion  or  opinion  was  not  based 
upon  disclosed  facts  so  that  the  jury 
might  for  itself  determine  whether  or 
not  the  facts  existed  and  thus  test 
the  value  of  his  opinion,  but  the  wit- 
ness was  permitted  to  give  his  con- 
clusion from  details  of  which  the  court 
and  the  jury  knew  nothing."  Bryan 
Press  Co.  v.  Houston  &  T.  C.  Ey.  Co. 
(Tex.  Civ.  App.),  110  S.  W.  99  (1908). 
In  an  action  to  recover  the  value 
of  cotton  destroyed  by  fire  alleged  to 
have  been  caused  by  a  spark  from  one 
of  the  defendant's  locomotives,  the 
defendant  introduced  as  a  witness  the 
engineer  in  charge  of  the  engine. 
After  testifying  that  he  had  been  a 
locomotive   engineer   for   15   years,  he 


was  asked:  "Do  you  know  how  to 
properly  handle,  manage,  and  control 
an  engine!"  and  also,  "WiU  a  prop- 
erly equipped  engine  sometimes  emit 
sufficient  sparks  to  set  fire  to  cotton 
within  five  or  six  feet  of  the  track?" 
A  general  objection  was  made  by  the 
plaintiff  to  these  questions,  but  this 
was  overruled.  From  a  judgment  for 
the  defendant,  the  plaintiff  appealed, 
alleging  the  ruling  to  be  error.  The 
court  reversed  the  judgment  and  re- 
manded the  case,  but  held  that  as  the 
objections  were  general,  they  were 
properly  overruled,  since  the  evidence 
sought  was  under  the  issues  in  the 
case,  relevant  and  material.  As  the 
court  said:  "The  question  was 
whether  the  witness  did  carefully  con- 
trol and  manage  the  engine  at  the 
time  of  the  accident  and  it  was  prop- 
erly ruled  that  he  should  state  what 
he  did  and  how  he  handled  the  engine, 
as  the  careful  handling  of  the  engine 
at  the  time  was  one  of  the  questions 
in  the  case  for  the  jury."     Horton  v. 
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An  employee  is  not  bonnd  to  exercise  care  to  discover  extraordinary  dangers 
arising  from  the  negligence  of  the  employer  or  of  those  for  whose  conduct  the 
employer  is  responsible,  but  may  assume  that  the  employer  or  his  agents  have 
exercised  proper  care  with  respect  to  his  safety  until  notified  to  the  contrary, 
unless  the  want  of  care  and  the  danger  are  so  obvious  that  an  ordinarily  careful 
person  under  the  circumstances  would  observe  and  appreciate  them." 

It  will  be  noted  that,  this  was  an  action  tinder  the  Employers' 
Liability  Statute  and  bears  with  much  directness  on  the  facts  of 
the  present  case.  And  Yazoo,  etc.,  Ry.  v.  Wright,  was  also  a  case 
under  the  Employers*  Liability  Act,  and  holding  that  no  case  of 
assumption  of  risk  was  presented  when  an  employee  was  injured 
by  negligence  of  the  master  or  fellow  servant  and  the  circum- 
stances gave  no  opportunity  to  know  the  danger  **in  time  to  be  of 
use."  In  Railway  v.  Behymer,  supra,  a  case  where  an  employee 
had  recovered  for  injuries  attributable  to  an  unusual  and  sudden 
jerking  of  a  freight  train.  Associate  Justice  Holmes,  delivering  the 
opinion  in  affirmance  of  the  judgment  below,  said: 

**No  doubt  a  certain  amount  of  bumping  aiid  jerking  is  to  be  expected  on 
freight  trains,  and,  under  ordinary  circumstances,  cannot  be  complained  of. 
Yet  it  can  be  avoided  if  necessary,  and  when  the  particular  and  known  condi- 
tion of  the  train  makes  a  sudden  bump,  obviously  dangerous  to  those  known 
to  be  on  top  of  the  cars,  we  are  not  prepared  to  say  that  a  jury  would  not  be 
warranted  in  finding  that  an  easy  stop  is  a  duty.    If  it  was  negligent  to  stop 


Louisville  &  N.  B.  Co.,  161  Ala.  107, 
49  So.  423   (1909). 

In  an  action  for  damages  to  prop- 
erty by  fire  alleged  to  have  been 
caused  by  sparks  from  the  defendant's 
engine,  the  trial  court  refused  to  al- 
low the .  engineer  to  answer  the  ques- 
tion as  to  whether  he  handled  the 
engine  carefully  as  he  passed  the 
place  where  the  fire  in  question  oc- 
curred. This  was  alleged  as  error  by 
the  defendant,  on  appeal  from  a  judg- 
ment for  the  plaintiff.  The  court,  in 
affirming  the  judgment,  held  that  the 
answer  to .  the  question  was  properly 
excluded,  saying:  ''The  witness  should 
be  called  on  to  state  what  he  did  and 
how  he  handled  the  engine.  Whether 
the  handling  was  careful  was  one  of 
the  questions  the  jury  had  to  decide, 
if  they  found  the  engine  operated  by 
the  witness  set  out  the  fire  which 
destroyed  the  plaintiff's  property." 
Birmingham  Bailway,  Light  &  Power 
Co.  V.  Martin,  148  Ala.  8,  42  So.  616 
(1906). 


B.    Normal  emissloii  of  sparks. 

In  a  suit  to  recover  damages  for 
the  negligent  burning  of  the  plaintiff's 
timber  by  sparks  escaping  from  a 
passing  engine  there  was  much  evi- 
dence offered  on  both  sides  as  to 
whether  the  'fire  originated  from  a 
spark  from  an  engine.  The  defendant 
called  H,  who  testified  that  he  reached 
the  fire  within  5  minutes  after  it 
started  at  a  point  about  8  feet  from 
the  track;  that  the  train  had  passed 
about  an  hour  previous;  that  he  had 
operated  engines,  wood  and  coal  burn- 
ers, and  had  much  experience  in  ob- 
serving how  far  sparks  fly  from  them 
under  similar  conditions.  The  defend- 
ant asked  the  witness  this  question: 
**From  what  you  saw,  how  far  would 
you  say  sparks  would  be  thrown  from 
one  of  these  locomotives!"  The  ques- 
tion was  excluded,  and  the  defendant 
alleged  this  as  error  on  appeal  from 
a  judgment  for  the  plaintiff.  The 
court;  in  reversing  the  judirment.  held 
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as  the  train  did  stop,  the  risk  of  it  was  not  assnmed  by  plaintiff" — citing 
Tex.  Pac.  By.  v.  Archibald,  170  U.  S.  665-672,  18  Sup.  Ct.  777,  42  L.  Ed.  1188, 
4  Am.  Neg.  Rep.  746. 

The  case  of  Boldt  v.  Railway,  245  U.  S.  442,  38  Sup.  a.  139, 
62  L.  Ed.  385,  a  decision  very  much  relied  on  by  defendant,  does 
not  antagonize  the  position  approved  and  applied  in  the  cases  cited. 
In  Boldt 's  case,  the  intestate  of  plaintiff,  while  between  cars  in  a 
freight  yard  helping  to  repair  a  faulty  coupler,  was  killed  by  the 
impact  of  a  string  of  cars  moving  by  gravity  under  the  control  of 
a  brakeman.  It  was  contended  that  the  brakeman  negligently  per- 
mitted the  moving  cars  to  strike  with  too  great  violence,  and 
that  the  company  failed  to  promulgate  adequate  rules  on  the  sub- 
ject, with  evidence  to  support  both  claims.  There  was  also  evi- 
dence tending  to  show  that  it  was  usual  to  allow  the  moving  cars 
to  strike  others  that  were  stationary  with  force  sufficient  to  make 
the  coupling,  etc.  On  the  trial  below  there  was  verdict  for  the 
company,  and  on  writ  of-  error  by  plaintiff  the  single  exception 
insisted  on  was  the  refusal  of  the  trial  court  to  give  the  following 
instruction  asked  by  him: 

'*The  risk  the  employee  now  assumes,  since  the  passing  of  the  Federal  Bm- 


that  the  evidence  was  admissible. 
Watkins  v.  Seaboard  Air  Line  R. 
Co.,  163  N.  C.  131,  79  S.  E.  273 
(1913). 

0.    Effect  of  sUpping  of  drive  wheels. 

The  defendant's  switch  engine,  in 
attempting  to  place  a  oar  at  the  door 
of  the  plaintiff's  warehouse  for  load- 
ing, sent  it  down  the  side  track  with 
such  force  that  it  was  derailed  by 
running  into  a  slag  pile  at  the  end. 
In  attempting  to  rerail  the  car,  the 
whole  power  of  the  engine  was  used, 
and  it  threw  out  of  its  stack  large 
volumes  of  smoke  and  fire,  and  on 
several  occasions,  when  the  drivers 
slipped,  the  volume  of  smoke  and  fire 
was  increased.  Soon  after  the  engine 
left,  a  fire  broke  out  on  the  part  of 
the  roof  under  which  the  engine  stood. 
As  a  result,  the  entire  warehouse  was 
consumed.  A  suit  for  damages  was 
instituted  on  the  ground  that  the  fire 
was  caused  by  sparks  thrown  from 
the  defendant's  engine  because  of  its 


improper  equipment  and  negligent  op- 
eration. A  witness,  who  qualified  as 
an  expert,  testified,  in  answer  to  a 
hypothetical  question,  that  in  his 
opinion  the  engine  was  not  properly 
managed.  This  testimony  was  subse- 
quently stricken.  The  jury  found  the 
engine  and  fire  box  were  properly 
equipped  and  in  good  working  order, 
but  that  the  engine  was  negligently 
operated.  From  a  judgment  for  the 
plaintiff  the  defendant  brought  error, 
alleging  in  part  that  the  jury  should 
have  been  instructed  that  the  engine 
was  properly  managed.  The  court,  in 
affirming  the  judgment,  held  that  the 
expert  testimony  was  competent. 
''What  effect,''  said  the  court,  *'the 
slipping  of  the  drivers  would  have  on 
the  fire,  and  whether  she  was  properly 
handled,  having  in  mind  the  surround- 
ings, was  a  proper  subject  of  opinion 
evidence  for  those  who  were  skilled 
in  the  operation  of  locomotives.  ♦  ♦  • 
The  testimony  offered,  bearing  on  the 
defendant's  negligence,  raised  an  issue 
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ployers'  Liability  Act,  is  the  ordinary  dangers  incident  to  his  employment, 
which  does  not  now  include  the  assumption  of  risks  incident  to  the  negligence 
of  the  owner's  officers,  agents,  and  employees." 

In  overruling  the  exceptions,  the  court,  adhering  to  its  former 
position  that  the  act  had  the  effect  of  placing  the  negligence  of 
a  fellow  servant  in  the  same  category  as  that  of  the  employer's, 
held  that  the  prayer  for  instruction  was  too  broadly  stated,  as  the 
employee  as  a  rule  assumed  the  **  extraordinary  risks  caused  by  the 
master's  negligence  where  they  are  obvious  or  fully  known  and 
appreciated  by  him";  but,  as  will  be  readily  seen,  the  case  gives 
no  support  to  the  position  that  the  employee  assumes  the  risks 
incident  to  an  act  of  negligence  by  the  employer  or  fellow  servant 
where  no  opportunity  was  afforded  to  know  or  appreciate  the 
conditions  or  its  attendant  dangers.  This  being,  in  our  opinion, 
the  correct  principle  applicable,  and  the  jury,  under  the  charge  of 
the  court,  having,  as  stated,  established  by  their  verdict  on  the 
first  and  ^second  issues  that  plaintiff  was  thrown  from  the  car  and 
run  over  and  injured  solely  by  reason  of  the  sudden,  unusual,  and 
unnecessary  manner  in  which  the  engine  and  car  were  stopped  by 
the  engineer,  an  instant  act  of  negligence   on  his  part,   we  think 


for  the  jury."     Boach  &  Co.  v.  Blair, 
190  Mich.  11,   155   N.  W.  696    (1916). 

IV.    Bange  of  lookont  towards  rear  of 
backing  engine. 

The  plaintiff  was  in  the  act  of 
crossing  the  defendant 's  tracks  to  take 
a  train  to  the  point  where  he  was  to 
begin  his  work  as  a  flagman,  when  he 
was  struck  and  injured  by  a  backing 
switch  engine.  The  plaintiff  had  been 
delayed  in  crossing  the  track  by  the 
passage  of  another  train.  After  it 
had  passed,  he  had  glanced  up  and 
down  the  adjoining  track,  and  was  in 
the  act  of  turning  his  head  to  look 
again,  in  the  direction  from  which  the 
engine  came,  when  he  was  injured. 
At  the  trial  of  the  suit  for  damages 
there  was  a  conflict  in  the  testimony 
as  to  whether  there  was  a  light  at  the 
rear  of  the  engine.  An  experienced 
engineer  was  asked  as  to  how  far 
from  the  rear  of  the  engine  a  man  on 
the  track  could  be  seen  by  an  engi- 
neer in  the  cab,  if  there  was  a  street 
19  N.  C.  C.  A.— 18 


electric  light  at  that  place.  The 
question  was  objected  to  by  the  de- 
fendant on  the  ground  that  it  took  no 
account  of  the  headlight  of  the  en- 
gine. On  appeal  by  the  defendant 
from  a  judgment  for  the  plaintiff,  the 
overruling  of  the  objection  was  alleged 
as  error.  The  court,  in  affirming  the 
judgment,  held  that  as  one  of  the  is- 
sues of  the  case  was  whether  the  en- 
gineer saw  the  plaintiff  in  a  position 
of  peril  and  at  what  distance  from 
him,  the  question  was  proper.  Louis- 
ville &  N.  B.  Co.  V.  Johnson,  162  Ala. 
665,  50  So.  300   (1909). 

V.    Oontrolling  emission  of  steam. 

The  plaintiff  was  driving  a  mule 
hitched  to  a  buggy  along  a  public 
road  immediately  adjacent  to  and  par- 
allel with  the  railroad  track  of  the 
defendant,  when  a  freight  train  ap- 
proached with  cylinder  cocks  open  and 
steam  escaping.  It  was  alleged  by 
the  plaintiff,  in  his  suit  for  damages, 
that  the  mule  became  frightened  as  a 
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defendant's  motion  was  properly  disallowed,  and  his  honor  cor- 
rectly ruled  that,  on  the  facts  so  established,  the  defense  of  assump- 
tion of  risk  was  not  available  to  defendant. 

It  was  further  objected  that  his  honor  gave  an  erroneous  defini- 
tion of  ** assumption  of  risk/'  The  court  charged  the  jury  that,  if 
the  company  was  accustomed  to  make  these  flying  switches  and 
plaintiff  to  assist  in  it,  he  assumed  the  risk  of  the  incidental 
dangers,  and  his  general  definition  of  the  principle  seems  to  be  in 
accord  with  the  decisions  on  the  subject;  but,  having  restricted 
the  fact  of  liability  on  the  first  issue  to  the  single  question  whether 
the  engineer  made  the  flying  switch  negligently  by  bringing  his 
engine  to  an  unnecessary  and  unusual  and  sudden  stop,  and  this 
having  been  determined  in  plaintiff's  favor,  the  court,  under  the 
authorities,  was  justified  in  the  ruling  that  there  could  be  no 
assumption  of  risk,  and  his  definition  was  without  appreciable 
significance  and  should  not  be  allowed  to  affect  the  result. 

It  was  further  insisted  that  his  honor  committed  prejudicial 
error  in  his  charge  on  the  question  of  damages  by  saying,  in  cer- 
tain aspects,  the  plaintiff  should  recover  the  **full  measure  of 
damages";   but  this   exception  is  without  merit.     It  was  used  in 


result  of  this  noise  and  ran  away, 
causing  serious  injuries  to  the  plain- 
tiff, among  which  was  a  rupture. 
There  was  evidence  that  the  engineer 
saw  the  fright  of  the  mule,  but  took 
no  action  to  prevent  the  escape  of  the 
steam  and  thereby  allay  the  fear  of 
the  animal  to  assist  in  preventing  the 
accident.  At  the  trial,  an  experienced 
engineer  testified  that  it  was  not  es- 
sential to  the  operation  of  the  engine 
that  the  cylinder  cocks  be  open  all 
the  time  for  the  escape  of  water  and 
steam,  and  in  answer  to  a  hypothet- 
ical question  as  to  how  long  it  would 
have  taken  the  engineer  to  have  closed 
the  cylinder  cocks,  it  was  permitted 
by  the  court  to  state  that  this  could 
have  been  done  instantly,  as  the  cyl- 
inder cocks  were  connected  with  the 
cab  of  the  engine  by  a  rod.  The  de- 
fendant, on  appeal  from  a  judgment 
for  the  plaintiff,  objected,  among  other 
things,  that  this  question  was  im- 
properly allowed  to  be  answered.  The 
court    affirmed    the    judgment,    holding 


that  the  question  and  the  evidence 
elicited  thereby  were  entirely  proper. 
Louisville  &  N.  E.  Co.  v.  Jenkins,  196 
Ala.  136,  72  So.  68   (1916). 

VI.     Observation  of  switch  signals. 

The  plaintiff  and  several  other  men 
were-  engaged  in  unloading  a  monu- 
ment and  markers  from  a  flat  car  of 
the  defendant  railroad  which  was 
standing  on  a  siding,  two  cars  being 
in  close  proximity.  In  some  unex- 
plained way  the  switch  from  the  main 
track  was  left  open,  and  the  switch- 
ing engine,  used  in  and  about  the 
yard,  while  being  .run  backwards  and 
pulling  several  cars  upon  the  siding, 
struck  one  of  the  two  box  cars  and 
drove  it  against  the  flat  car  upon 
which  the  plaintiff  was  working.  The 
impact  threw  the  plaintiff  into  a 
^agon  standing  at  the  side  of  the  car 
and  from  thence  to  the  ground,  se- 
verely injuring  him.  The  "target" 
at  the  switch  which  showed  whether 
it   was   open   or   closed   had   been   re^ 
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connection  with  his  honor's  instructions  in  reference  to  the  effect 
of  plaintiff  s  contributory  negligence  on  the  amount  of  damages. 
Having  charged  that  the  damages  must  be  proportionately  reduced 
in  case  there  was  contributory  negligence  on  part  of  plaintiff,  he 
used  the  term  **full  measure"  to  express  correctly  the  rule  of 
adjustment  in  case  there  was  no  negligent  default  on  plaintiff's 
part;  and  it  has  been  held  that  the  term,  in  any  event,  does  not 
always  constitute  reversible  error.  Texas  Ry.  v.  McCarty,  49  Tex. 
Civ.  App.  532,  108  S.  W.  764. 

Defendant  excepted  further  to  the  rulings  of  the  court  on  ques- 
tions of  evidence:  First,  that  his  honor  allowed  plaintiff  to  put 
in  evidence  a  separate  clause  of  section  5  of  the  answer,  as  follows: 

''That,  in  order  to  disconnect  the  said  moving  engine  and  car,  it  was  nec- 
essary as  a  part  of  said  operation  to  apply  air  to  the  engine  so  as  to  slow  the 
same  down." 

And  further  that  he  refused  to  permit  defendant  to  introduce 
other  portions  of  said  answer  materially  affecting  said  admissions. 
In  this  connection,  his  honor  offered  to  allow  defendant  in  reply  to 
introduce  the  accompanying  statements  of  this  paragraph,  as  follows : 


moved  18  months  before.  The  defend- 
ant engineer  testified  that  if  there 
had  been  a  target  upon  the  switch,  it 
would  have  made  no  difference  in  his 
running  upon  the  siding.  The  trial 
court  struck  out  this  declaration,  rul- 
ing that  it  was  not  a  statement  of 
fact,  but  a  mere  conclusion  of  the  wit- 
ness, and  that  while  he  could  state 
all  of  the  surrounding  facts,  it  was 
for  th«  jury  to  draw  the  conclusions 
therefrom.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
eourt,  in  affirming  the  judgment,  held 
there  was  no  error  in  striking  out  the 
statement  in  question.  Lyke  v.  Le- 
high Val.  R.  Co.,  28«  Pa.  38,  84  Atl. 
595   (1912). 

vn.    Observance  of  rolet. 

The  plaintiff's  decedent  at  the  time 
of  the  accident  was  running  an  en- 
gine on  a  test  run.  He  was  going  at 
a  speed  of  from  50  to  60  miles  an 
hour  and  on  a  track  which  placed  him 
cgainst  the  current  of  traffic.   Another 


engine  going  from  the  roundhouse  had 
been  placed  on  a  crossover  track 
which  connected  the  two  main  line 
tracks.  In  a  collision  between  the 
two,  the  deceased  met  his  death.*  The 
trial  court  sustained  general  objec- 
tions to  the  following  questions  asked 
on  cross-examination  of  the  engineer 
operating  the  engine  on  the  crossover 
track:  *'Was  the  placing  of  this 
engine  *  *  *  -  on  the  crossover 
track  a  proper  and  regular  movement 
for  it  to  makef  Did  you  violate  any 
rules  or  regulations  of  the  company 
in  placing  [the]  engine  ♦  ♦  ♦  on 
that  track  f  Was  it  in  conformity  with 
the  rules  and  regulations  which  pre- 
vailed f"  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  an  objection  to  the  questions 
above  stated  was  properly  sustained. 
As  was  said:  "These  questions  asked 
for  conclusions  it  was  for  the  jury  to 
draw  from  the  relevant  facts  in  evi- 
dence.    The  witness  might  have  been 
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''That,  pursuant  to  said  purpose,  the  said  engine  and  cars  were  proceeding 
along  the  track  and  in  the  usual  and  customary  manner  and  the  said  engine  was 
slowed  down  and  the  car  uncoupled  from  said  engine." 

The  defendant  declined  and,  in  addition,  offered  in  evidence  the 
entire  remaining  portion  of  the  paragraph  and  excepted  to  the 
ruling  excluding  the  additional  statement. 

It  is  the  settled  rule  of  procedure  in  this  jurisdiction  that  a 
party  may  offer  in  evidence  a  portion  of  his  adversary's  pleadings 
containing  an  allegation  or  admission  of  a  distinct  and  separate 
fact  relevant  to  the  inquiry  and  without  introducing  qualifying  or 
explanatory  matter,  the  rule  being  further  to  the  effect  that,  in 
such  case,  it  is  open  to  the  opposing  party  to  introduce  such  quali- 
fying matter  if  he  so  desires.  Wade  v.  Contracting  Co.,  149  N.  C. 
177,  62  S.  E.  919;  Sawyer  v.  Railroad,  145  N.  C.  24,  58  S.  E.  598, 
22  L.  R.  A.  (N.  S.)  200;  Lewis  v.  Railroad,  132  N.  C.  382,  15  Am. 
Neg.  Rep.  442n,  43  S.  E.  919.  A  correct  application  of  the  principle 
is  in  full  support  of  his  honor's  ruling  on  both  questions.  The  part 
of  paragraph  5  admitted  was  of  a  distinct  and  separate  fact  rele- 
vant to  the  issue.     His  honor  offered  to  allow  defendant  to  intro- 


permitted,  no  doubt,  to  state  that  it 
was  in  general  necessary  or  proper  to 
use  the  crossover  track  in  the  dis- 
charge of  the  duties  of  his  employ- 
ment •  ♦  ♦.  But  these  questions 
seemed  to  be  framed  to  draw  out  the 
witness'  opinion  as  to  the  propriety 
of  his  action  under  the  circumstances 
of  the  particular  occasion.  That  was 
for  the  jury,  and  there  was  no  error 
in  sustaining  the  general  objections." 
LouisviUe  &  N.  B.  Co.  v.  Fleming,  194 
Ala.  61,  69  So.  126  (1916). 

vm.    Ooupling  tender  to  engine. 

The  plaintiff,  an  engine  wiper,  was 
directed  by  his  foreman  to  assist  in 
coupling  a  tender,  which  had  3  bars, 
the  largest  being  in  the  middle,  to  a 
locomotive.  Being  inexperienced  in 
such  work,  the  plaintiff  placed  his 
back  towards  the  tender  and  with  his 
arm  under  one  of  the  side  bars  and 
the  middle  bar  and,  his  head  between 
them,  guided  the  bars  into  their  sock- 
ets. When  they  slipped  into  place, 
they    were    brought    suddenly    against 


the  plaintiff's  head,  and  inflicted  seri- 
ous injury  upon  him.  At  the  trial  of 
the  suit  for  damages,  a  locomotive 
engineer  of  17  years'  experience  tes- 
tified that  he  was  familiar  with  the 
coupling  apparatus  of  3 -bar  engines; 
that  it  would  take  three  men  to  safely 
perform  such  coupling;  and  that  no 
inexperienced  man  should  undertake 
the  task  of  coupling  such  an  engine. 
On  cross-examination,  however,  it  ap- 
peared that  while  he  had  seen  engines 
coupled  thousands  of  times,  he  had 
only  once  seen  a  3 -bar  engine  coupled. 
Thereupon,  a  motion  was  made  to 
strike  out  all  of  the  testimony  of  the 
witness  as  to  the  proper  method  of 
coupling  S-bar  engines.  This  was  de- 
nied and  the  order  assigned  as  error 
by  the  defendant  on  appeal  from  a 
judgment  for  tlie  plaintiff.  The  court, 
in  affirming  the  judgment,  said:  ''The 
witness  fully  qualified  himself  as  an. 
expert  in  the  coupling  of  trains.  He 
was  skilled  in  that  particular  trade, 
and  he  could  have  testified  as  to  the 
dangers    of   the   peculiar    coupling   of 
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duce  in  reply  any  accompanying  allegation  which  could  properly 
be  said  to  qualify  or  explain  the  fact,  and  the  additional  allegations 
of  the  answer  insisted  on  by  appellant,  averring  contributory  negli- 
gence by  plaintiff,  were  in  no  sense  qualifying  or  explanatory  of 
the  fact  admitted  and  were  therefore  properly  excluded. 

It  was  contended  further  for  error  that  the  court,  over  the  de- 
fendant's objection,  allowed  in  evidence  the  testimony  of  the  wit- 
ness S.  C.  Green,  a  locomotive  engineer,  as  to  the  customary  and 
proper  manner  of  making  these  flying  switches  and  the  use  of  the 
appliances  on  the  engine  provided  for  the  purpose.  On  the  argu- 
ment before  us,  the  objection  was  urged  chiefly  on  the  ground 
that  there  had  been  no  preliminary  finding  by  the  court  that  the 
witness  was  an  expert;  but  no  such  objection  was  made  on  the  trial, 
nor  was  the  court  asked  or  required  to  make  a  finding  on  the  pre- 
liminary question.  The  record  shows  that  there  was  only  a  general 
objection  to  the  evidence  of  the  witness,  and  this  being  true,  assum- 
ing that  the  testimony  of  the  witness  was  opinion  evidence,  and 
the  record  showing  that  the  witness  was  fully  qualified  as  an  expert, 
the  presumption  is  either  that  there  was  a  preliminary  finding  by 


the  engine  in  question,  npon  a  full 
description  of  it,  without  ever  having 
seen  it;  and,  if  it  appeared  that  he 
was  fully  acquainted  with  the  mechan- 
ism and  operation  of  the  peculiar 
coupling,  it  would  not  matter  whether 
ho  gained  his  knowledge  by  having 
examined  it,  and  having  seen  it  in 
operation  one  time  or  a  thousand 
times.  It  was  a  matter  pertaining  to 
his  trade  or  calling.  The  fact  that 
the  witness  had  seen  the  coupling  in 
operation  only  onc«  might  go  to  the 
weight  of  his  testimony,  but  not  to 
the  competency  of  it.  The  court  did 
not  err  in  refusing  to  strike  out  the 
evidence.'*  Texas  &  N.  O.  B.  CJo.  v. 
McCoy,  54  Tex.  Civ.  App.  278,  117 
S.  W.  446  (1909). 

IZ.     Beplacing  dislocated  sand  pipe. 

The  plaintiff,  a  locomotive  engineer, 
found  that  the  iron  pipe  leading  from 
the  sand  box  to  the  point  immediately 
above  the  rail,  designed  to  scatter 
sand  along  the  rail  and  thereby  assist 
in  regulation  of  the  movement  of  the 


train,  had  become  so  adjusted  that  it 
distributed  the  sand  on  the  ground 
some  4  or  5  inches  outside  the  rail. 
While  the  engine  was  slowly  starting, 
the  plaintiff,  in  an  attempt  to  read- 
just this  pipe,  placed  his  foot  against 
the  pipe,  assuming  that  it  was  rea- 
sonably securely  adjusted.  The  pipe 
moved  more  easily  than  he  had  an- 
ticipated, and  in  consequence  the  plain- 
tiff's leg  was  caught  under  the  wheels 
and  crushed  to  such  an  extent  that 
amputation  was  necessary  about  9 
inches  below  the  knee.  At  the  trial 
of  the  suit  for  damages,  the  plaintiff 
was  allowed  to  testify  that  "from  his 
experience  and  observation  and  knowl- 
edge of  machinery,  locomotive  en- 
gines, etc.,  it  was  the  custom  and 
practice,  when  a  sand  pipe  was  out 
of  line  so  as  to  throw  the  sand  away 
from  the  rail,  for  an  engineer  to  put 
his  foot  against  it  and  push  it 
around."  On  appeal  the  court,  re- 
versing the  judgment  and  remanding 
the  case,  held  that  the  evidence  in 
question     was     improperly     admitted. 
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the  court,  or  that  the  same  had  been  waived.  Lumber  Co.  v.  Bail- 
road,  151  N.  C.  217,  220,  65  S.  E.  920,  citing  Britt  v.  Railroad,  148 
N.  C.  37,  61  S.  E.  601;  Summerlin  v.  Railroad,  133  N.  C.  550,  45 
S.  E.  898.  Apart  from  this  and  under  our  decisions,  the  witness 
being,  as  the  record  shows,  qualified  by  training  and  experience  to 
express  an  opinion  calculated  to  aid  the  jury  to  a  correct  conclusion 
and  speaking  to  the  operation  and  use  of  engines  and  appliances 
exactly  similar  in  structure  and  operation  to  that  used  in  the 
instant  case,  his  estimates  and  statement  of  the  correct  use  of  such 
appliances  were  facts  relevant  to  the  issue  and  properly  received 
in  evidence,  whether  in  strictness  expert  evidence  or  not.  Tire  Set- 
ter Co.  V.  Whitehurst,  148  N.  C.  446,  62  S.  E.  523 ;  Britt  v.  Railroad, 
148  N.  C.  37,  61  S.  E.  601. 

There  were  other  exceptions  noted;  but,  while  they  have  all  been 
duly  considered,  being  without  appreciable  bearing  or  significance 
on  the  results  of  the  trial,  they  are  not  further  adverted  to. 

We  find  no  error  in  the  record,  and  the  judgment  for  plaintiff  is 
aflSrmed. 

No  error. 


Missouri,  E.  &  T.  By.  Co.  of  Texas 
V.  Pace,  —  Tex.  Civ.  App.  — ,  184  S. 
W.  1051  (1916). 

Z.    Preserving  adequate  water  sapply 
for  boiler. 

The  plaintiif,  a  brakeman,  was  in- 
jured by  the  explosion  of  the  boiler 
of  a  locomotive  engine  in  the  cab  of 
which  he  was  riding.  The  plaintiff 
alleged  that  the  explosion  was  due  to 
the  carelessness  of  the  engineer  in 
failing  to  keep  a  sufficient  supply  of 
water  in  the  boiler.  A  locomotive 
engineer,  called  as  a  witness  for  the 
plaintiff,  was  asked  the  following  ques- 
tions: "Whose  duty  is  it  to  keep 
the  crown  sheet  covered  with  water 
in  operating  the  engine?  Whether  or 
not  any  circumstances  in  regard  to 
the  grade  or  change  of  position  of  the 
engine  changed  that  duty  in  any  wayf 
Whose  duty  is  it  to  examine  the  glass 


and  see  if  it  is  in  proper  order  in 
the  proper  operation  of  a  steam  en- 
gine!^' The  trial  court  allowed  the 
questions  to  be  answered  and  the  de- 
fendant excepted.  A  judgment  for  the 
plaintiff  resulted,  from  which  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  the 
answers  to  the  above  questions  were 
properly  admitted,  as  relating  to  ma- 
terial matters  not  the  subject  of  gen- 
eral knowledge,  but  dependent  on 
facts  which,  from  their  nature,  it 
would  be  difficult  to  place  before  the 
jury.  "The  statements  embodied  in 
the  answers  of  ♦  ♦  •  [the  wit- 
ness]," said  the  court,  "were  neces- 
sarily facts  drawn  from  his  peculiar 
knowledge,  practical  experience,  and 
skill  in  the  operation  and  control  of 
locomotive  engines."  Temple  v.  Gil- 
bert, 86  Conn.  335,  85  AU.  380  (1912). 

O.  L.  C. 
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FELDMAN  v.  OmCAGO  STS.  CO. 

[Supreme  Court  of  Illinois,  June  18,  1919.] 

289  ni.  25,  124  N.  E.  334,  rev'g  212  A.  482. 

Behearing  denied  October  9,  1919. 

1.  Oarxler&— Street  railroad  company — Care  required  as  to  passenger. 

A  street  ear  company  must  use  the  highest  degree  of  care  to  avoid  injuring 
a  passenger. 

2.  Street  railroadi — Oare  required  as  to  pedestrian. 

A  street  car  company  is  required  to  use  only  ordinary  care  to  avoid  in- 
juring a  pedestrian. 

3.  Carriers — Street  railroad  company — ^Existence  of  relation  of  carrier  and  pas- 

senger— ^Passenger  changing  cars. 
Where  a  street  car  passenger,  in  pursuance  of  a  continuous  journey,  trans- 
fers from  one  car  to  another,  the  relation  of  carrier  and  passenger  continues 
throughout  the  necessary  acts  of  such  transfer,  and,  although  during  the  trans- 
fer the  carrier  can  exercise  no  control  over  the  passenger's  movements  so  as  to 
render  it  liable  for  injury  received  by  the  passenger  from  some  source  other 
than  the  carrier,  such  fact  does  not  change  the  relation  of  carrier  and  passenger 
in  the  case  of  such  transfer  nor  lessen  the  degree  of  care  which  the  carrier  is 
bound  to  use  to  avoid  injury  to  such  passenger  through  the  negligence  of  its 
own  servants  or  agencies  while  such  passenger  is  engaged  in  the  necessary  acts 
of  such  transfer. 

4.  Ganders — Street  railroad  company — Termination  of  relation  of  carrier  and 

passenger — ^Passenger  alighting  at  end  of  Jonmey. 

Where  a  passenger  alights  into  a  public  street  from  a  street  car  at  the  end 
of  his  journey,  he  ceases  to  be  a  passenger. 

5.  Carriers— Street  railroad  company — ^Existence  of  relation  of  carrier  and  pas- 

senger— ^Passenger  changing  cars — ^Determinative  factor  on  question. 
The  ticket  of  transfer  given  a  street  car  passenger  who  must  change  cars 
in  order  to  reach  his  destination  is  not  that  which  establishes  the  relation  of 
carrier  and  passenger  during  the  time  of  the  act  of  changing  from  one  car  to 
another,  but  is  merely  the  evidence  of  the  fact  that  the  passenger  is  engaged 
in  a  continuous  journey,  whether  he  is  so  engaged  being  the  determinative 
factor  on  the  question  of  the  existence  of  such  relation  during  the  time  of 
transfer. 

6.  Bee  ipsa  loquitur — ^Doctrine  defined. 

The  doctrine  of  res  ipsa  loquitur  may  be  stated  thus:  When  a  thing  which 
has  caused  an  injury  is  shown  to  be  under  the  management  of  the  party  charged 
with  negligence  and  the  accident  is  such  as  in  the  ordinary  course  of  things 
will  not  happen  if  those  who  have  such  management  use  proper  care,  the  acci- 
dent itself  affords  reasonable  evidence,  in  the  absence  of  an  explanation  by  the 
parties  charged,  that  it  arose  from  the  want  of  proper  care. 


CASE  NOTE. 

Ihity  of  street  railway  company  to 
passenger  during  period  of  trans- 
fer ftom  car  to  car. 

I.  At  regular  transfer  point,  281-288. 
A.  Struck  while  in  act  of  board- 
ing, 281-285. 


B.  Run     down     while     crossing 
street,  285-288. 
II.  Emergency  transfer,  288-295. 

A.  Car  going  into  car  bam,  288- 

292. 

B.  Track  obstructed,  292-294. 

III.  Alighting  to  interfere  in  quarrel, 
295-297. 
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7.  Bes  ipsa  loquitur — Effect  of  applicability  of  doctzlne. 

Negligence  is  never  presumed,  but  the  circumstances  surrounding  the  case 
where  the  maxim  of  res  ipsa  loquitur  applies,  amount  to  evidence  from  which 
the  facts  of  negligence  may  be  found;  that  is,  in  a  case  within  the  maxim  of 
res  ipsa  loquitur,  proof  of  the  circumstances  of  such  case  and  of  the  injury  con- 
stitutes a  prima  facie  case  of  negligence,  and  will  justify  a  verdict  unless  such 
prima  facie  case  is  overcome  by  proof  showing  that  the  party  charged  is  not 
at  fault. 

8.  Carriers — Street   railroad    company — ^Injuries   to   passenger  in*  transferring 

from  one  car  to  another — ^Bes  ipsa  loquitur. 
In  an  action  by  a  street  car  passenger  for  personal  injuries  sustained  when, 
while  in  the  act  of  transferring  from  one  car  to  another  in  the  course  of  a 
continuous  journey,  he  was  struck  by  the  car,  from  which  he  had  alighted,  as  a 
result  of  such  car's  splitting  a  switch,  held  that  the  doctrine  of  res  ipsa 
loquitur  applied,  and  that,  there  being  no  evidence  to  overeome  the  prima  facie 
case  thus  made  out,  the  jury  were  justified  in  returning  a  verdict  for  plaintiff. 

9.  Damages — ^Evidence — ^Danger  of  operation — ^Harmless  error. 

In  an  action  for  personal  injury,  wherein  the  permanency  of  the  injury 
was  not  disputed,  held  that  the  fact  that  plaintiff  was  permitted  to  introduce 
evidence  of  the  danger  of  a  certain  operation,  which  operation,  as  claimed  by 
defendant,  was  not  contemplated,  did  not,  under  the  circumstances  of  the  case, 
constitute  reversible  error. 

10.  Appeal — Beversal  of  Judgment  of  appellate  court — ^Necessity  of  remand  for 

new  trlaL 
On  reversal  of  the  judgment  of  the  appellate  court  which  reversed  the  trial 
court's  judgment  for  plaintiff  in  a  personal  injury  action,  held  that,  under  the 
views  of  the  case  taken  by  the  supreme  court,  the  contention  of  the  defend- 
ants that  the  cause  should  be  remanded  for  a  new  trial  under  the  Practice  Act 
could  not  be  sustained  since  the  judgment  of  the  trial  court  was  required  to  be 
affirmed. 

CAETWrIGHT,  J.,  and  DUNN,  C.  J.,  dissenting. 

Certiorari  to  the  appellate  court  to  review  a  judgment  reversing 
the  judgment  of  the  circuit  court  in  favor  of  the  plaintiff,  in  an 
action  for  personal  injuries  to  a  street  car  passenger,  without  re- 
manding the  cause.  Judgment  of  appellate  court  reversed  and 
judgment  of  circuit  court  affirmed. 

For  plaintiff  in  error — Stein,  Mayer  &  Stein  (Sigmund  "W.  David, 
of  counsel). 

For  defendants  in  error — ^Harry  P.  Weber,  George  W.  Miller,  and 
Arthur  J.  Donovan  (John  R.  Guilliams,  and  Franklin  B.  Hussey, 
of  counsel). 


Cross-references.  Duty  of  carrier 
to  passenger  during  period  of  transfer 
to  another  car  or  train,  see  17  N.  C. 
C.  A.  642-658;  liability  of  carrier  for 
injuries  to  passengers  alighting  from 
trains    and    street    cars,    see    4    N.    C. 


C.  A.  457-478;  liability  for  injuries  to 
passengers  while  boarding  trains  or 
street  cars,  see  4  N.  C.  C.  A.  532-545; 
negligence  in  directing  or  permitting 
passengers  to  board  wrong  train  or 
vehicle,  see  8  N.  C.   C.  A.   723-733. 
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The  following  are  the  pleadings  in  the  action: 

Declaration. 

William  Feldnnn,  plaintiff,  by  Stein,  Mayer  &  Stein,  his  atitomeys,  com- 
plains of  the  Chicago  Surface  Lines,  a  corporation,  of  the  Chicago  Railways 
Company,  a  corporation,  and  of  the  Chicago  City  Railways  Company,  a  corpora- 
tion, defendants,  of  a  plea  of  trespass  on  the  case: 

I. 

For  that  whereas,  heretofore,  on,  to  wit,  the  26th  day  of  February,*  A.  D. 
1915,  the  defendants  were  corporations,  duly  authorized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  state  of  Illinois,  and  were  then 
and  there  the  owners  of  and  in  possession,  control  and  management  of  divers 
lines  of  street  railways  in  the  city  of  Chicago,  county  of  Cook  and  state  of  Illi- 
nois, and  had  in  their  possession,  use,  control  and  management,  for  the  purpose 
of  operating  said  street  railways  in  the  city  of  Chicago,  county  and  state  afore- 
said, certain  ears,  machinery,  power-houses,  tracks,  switches  and  other  devices 
and  instrumentalities,  and  were  engaged  in  the  business  of  a  common  carrier 
of  passengers  for  hire. 

And  the  plaintiff  avers  that  upon,  to  wit,  the  26th  day  of  February,  A.  D. 
1915,  at  a  point  on  said  defendants'  line  of  street  railways,  on  Cicero  avenue, 
also  known  as  Forty-eighth  avenue,  to  wit,  at  Harrison  street,  in  the  city  of 
Chicago,  county  of  Cook  and  state  of  Illinois,  the  defendants  received  the 
plaintiff  into  one  of  their  said  cars,  which  was  then  and  there  one  of  the  cars 
managed,  controlled,  operated  and  possessed  by  the  defendants  as  aforesaid, 
and  for  reward  and  compensation  then  and  there  paid  by  the  plaintiff  to  the 
defendants,  the  plaintiff  was  to  be  safely  carried  and  conveyed  as  a  passenger 
along  and  upon  the  defendants'  said  line  of  tracks  on  Cicero  avenue,  also 
known  as  Forty-eighth  avenue,  to  Twelfth  street,  and  thence  by  a  certain 
transfer  then  and  there  given  to  the  plaintiff  by  the  defendants  when  he  paid 
the  customary  fare  as  aforesaid,  along  and  upon  Twelfth  street  in  an  easterly 
direction  to  Turner  avenue. 

And  the  plaintiff  avers  that,  by'  reason  of  the  premises,  it  then  and  there 
beeame  and  was  the  duty  of  the  defendants  to  use  the  highest  degree  of  care, 
caution  and  prudence  to  safely  carry  and  convey  the  plaintiff  in  their  said  car 
along  and  upon  their  said  tracks  to  his  place  of  destination  and  there  deliver 
the  plaintiff  uninjured,  and  to  that  end  and  for  that  purpose  to  exercise  and  use 
the  highest  degree  of  care  and  caution  in  the  control,  operation,  management 
and  state  of  repair  of  their  cars,  wheels,  trucks,  brakes,  tracks  and  switches; 
but  therein  the  said  defendants  wholly  failed  and  made  default,  and  contrary 
to  their  duty  in  that  behalf,  and  when  the  said  car  in  which  the  plaintiff  had 
been  riding  as  aforesaid,  as  a  passenger,  had  arrived  at  and  in  the  vicinity  of, 
to  wit,  Twelfth  street,  where  said  Cicero  avenue,  otherwise  known  as  Forty- 
eighth  avenue,  is  intersected  by  Twelfth  street,  in  the  said  county  aforesaid, 
and  while  the  plaintiff  was  proceeding  as  such  passenger  from  said  car  on 
Cicero  avenue,  otherwise  known  as  Forty-eighth  avenue,  to  the  proper  place 
near,  to  wit,  the  southwest  comer  of  Twelfth  street  and  Cicero  avenu^,  other- 
wise known  as  Forty-eighth  avenue,  there  to  wait  for  a  car-  east-bound  on 
Twelfth  street,  to  proceed  with  his  transfer,  and  while  he  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety,  and  without  fault  or  negligence  on 
his  part,  he  was  struck  by  and  run  into  and  over  by  the  defendants,  who  then 
and  there  so  carelessly,  negligently  and  improperly  managed  and  operated  said 


L    At  regular  tranif er  point. 
A.     Struck  whUe  in  act  of  boarding. 

The  plaintiff,  at  the  time  of  the  ac- 
cident, was  in  the  act  of  transferring 
from  one  of  the  defendant's  street 
cars,   upon  which  he  had  been  a  pas- 


senger, to  another.  To  entitle  him  to 
passage  upon  the  second  ear,  a  trans- 
fer slip  had  been  given  him.  The  car 
to  which  he  was  transferring,  admit- 
ted passengers  at  both  the  front  and 
back  vestibules,  but  the  former  faced 
on    the   south    side    along   which    cars 


Digitized  by 


Google 


282       19  Neolioence  and  Compensation  Cases  Annotated. 


[lU. 


electric  car  that  by  reason  thereof  said  car,  so  managed,  then  and  there  left 
the  tracks  and  struck,  collided  with  and  ran  with  great  force  and  violence 
into  and  upon  the  plaintiff;  whereby  the  plaintiff  was  then  and  there  thrown 
with  great  force  and  violence  upon  the  ground,  and  was  thereby  greatly 
bruised,  hurt  and  wounded,  and  his  bones,  tendons,  ligaments  and  arteries  were 
then  and  there  broken,  strained,  sprained  and  contused,  and  the  plaintiff  be- 
came sick,  sore,  lame,  and  disordered  and  so  remained  and  continued  for  a  long 
time,  to  wit:  thence  hitherto,  and  did  then  and  there,  by  reason  thereof,  suffer 
serious  and  permanent  injury  to  his  head,  legs,  thighs,  ribs  and  back,  and  other 
parts  of  his  body,  and  he  has  been  and  wiU  be  thereby  permanently  deprived 
of  the  use  of  his  left  arm  and  other  parts  of  his  body,  and  he  has  and  will 
thereby  suffer  physical  pain  and  injury  and  great  nervous  shook,  and  he  has 
undergone  and  will  undergo  thereby  great  mental  anguish  and  nervous  pros- 
tration, and  he  was  thereby  confined  to  bed  for  a  long  space  of  time,  to  wit, 
two  months,  and  has  been  thereby  injured,  both  externally  [and]  internally, 
and  both  temporarily  and  permanently,  and  has  been  and  will  be  hindered  from 
following  his  usual  occupation  and  employment,  and  has  thereby  lost  and  been 
deprived  of  and  will  hereafter  lose  and  be  deprived  of  large  gains  and  profits, 
which  he  otherwise  would  have  earned,  and  has  spent  and  will  be  required  to 
spend  large  sums  of  money  for  medical  aid  and  attention  in  and  about  his  said 
injuries,  to  wit:   twelve  hundred   ($1,200)   dollars. 

n. 

For  that  whereas,  heretofore,  on  to  wit,  the  26th  day  of  February,  A.  D. 
1915,  the  defendants  were  corporations,  duly  authorized,  existing  and  doing 
business  imder  and  by  virtue  of  the  laws  of  the  state  of  Illinois,  and  were 
then  and  there  the  owners  of  and  in  possession,  control  and  management  of 
divers  lines  of  street  railways  in  the  city  of  Chicago,  county  of  Cook  and  state 
of  Illinois,  and  had  in  their  possession,  use,  control  and  management,  for  the 
purpose  of  operating  said  street  railways  in  the  city  of  Chicago,  county  and 
state  aforesaid,  certain  cars,  machinery,  power-houses,  tracks,  switches  and  other 
devices  and  instrumentalities,  and  were  engaged  in  the  business  of  a  common 
carrier  of  passengers  for  hire. 

And  the  plaintiff  avers  that  it  thereupon  became  and  was  then  and  there 
the  duty  of  said  defendants  in  so  operating  their  cars  over  and  along  said  pub- 
lic street  to  exercise  due  care  and  caution  so  as  not  to  collide  with  or  run 
into  pedestrians  then  and  there  rightfully  upon  said  public  highway  in  the  city 
of  Chicago,  county  of  cook  and  state  of  Illinois;  but  the  plaintiff  avers  that 
the  defendants  did  not  regard  their  duty  in  that  behalf,  but  that,  to  wit,  on 
the  day  aforesaid,  while  the  said  plaintiff  was  then  and  there  standing  and 
walking  along  said  Cicero  avenue,  also  known  as  Forty-eighth  avenue,  going 
in  a  southerly  direction,  near  the  intersection  of  said  street  with  Twelfth  street, 
another  public  highway  in  the  city  of  Chicago,  county  of  Cook  and  state  of 
Illinois,  and  while  the  plaintiff  was  then  and  there  in  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety,  the  said  defendants,  through  their  servants 
in  charge  of  one  certain  car  managed  and  controlled  by  them,  then  and  there 
bound  in  a  southerly  direction  on  said  Cicero  avenue,  otherwise  known  as  Forty- 
eighth  avenue,  near  the  intersection  of  that  street  with  Twelfth  street,  another 
highway,  as  aforesaid,  disregarding  their  said  duty  to  exercise  due  care  and 
caution  so  as  not  to  collide  with  or  run  into  pedestrians  then  and  there  right- 
fully standing  upon  and  walking  along  said  public  street  so  carelessly,  negli- 
gently and  improperly  managed  and  operated  said  electric  car  that  by  reason 
thereof  said  car,  so  managed,  then  and  there  struck,  collided  with  and  ran  with 
great  force  and  violence  against  and  upon  the  plaintiff,  as  aforesaid,  whereby 


going  in  the  opposite  direction  passed. 
The  plaintiff  stepped  upon  the  bottom 
step  of  the  front  vestibule  and  at- 
tempted to  enter,  but  could  enter  no 
further  because  of  the  crowd  of  per- 
sons ahead  of  him.  He  waited  a  brief 
period   for   the  people   to   get   settled, 


and  then  attempted  to  place  his  foot 
upon  the  next  higher  step  when  a 
car  going  east  on  the  south  track 
passed  and  struck  him,  causing  the 
injuries  in  suit.  It  was  daylight  at 
the  time  of  the  accident  and  there 
was  nothing  to  obstruct  the  view  of 
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the  plaintiff  was  then  and  there  thrown  with  great  force  and  violence  upon 
the  ground,  and  was  thereby  greatly  braised,  hurt  and  wounded,  and  his  bones, 
tendons,  ligaments  and  arteries  were  then  and  there  broken,  strained,  sprained 
and  contused,  and  the  plaintiff  became  sick,  sore,  lame  and  disordered  and  so 
remained  and  continued  for  a  long  time,  to  wit,  thence  hitherto,  and  did  then 
and  there,  by  reason  thereof,  suffer  serious  and  permanent  injury  to  his  head, 
legs,  thighs,  ribs  and  back,  and  other  parts  of  his  body,  and  he  has  been  and 
will  be  thereby  permanently  deprived  of  the  use  of  his  left  arm  and  other  parts 
of  his  body,  and  he  has  and  will  thereby  suffer  physical  pain  and  injury  and 
great  nervous  shock,  and  he  has  undergone  and  will  undergo  thereby  great 
mental  anguish  and  nervous  prostration,  and  he  was  thereby  confined  to  bed 
for  a  long  space  of  time,  to  wit,  two  months,  and  he  has  been  thereby  injured, 
both  externally  and  internally,  and  both  temporarily  and  permanently,  and  has 
been  and  will  be  hindered  from  following  his  usual  occupation  and  employ- 
ment, and  has  thereby  lost  and  been  deprived  of  and  will  hereafter  lose  and  be 
deprived  of  large  gains  and  profits,  which  he  otherwise  would  have  earned,  and 
has  spent  and  will  be  required  to  spend  large  sums  of  money  for  medical  aid 
and  attention  in  and  about  his  said  injuries,  to  wit:  twelve  hundred  ($1,200) 
dollars. 

in. 

For  that  whereas,  heretofore,  on  to  wit,  the  26th  day  of  February,  A.  D. 
1915,  the  defendants  were  corporations,  duly  authorized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  state  of  Illinois,  and  were  then 
and  there  the  owners  of  and  in  possession,  control  and  management  of  divers 
lines  of  street  railways  in  the  city  of  Chicago,  county  of  Cook  and  state  of  Illi- 
nois, and  had  in  their  possession,  use,  control  and  management,  for  the  pur- 
pose of  operating  said  street  railways  in  the  city  of  Chicago,  county  and  state 
aforesaid,  certain  cars,  machinery,  power-houses,  tracks,  switches  and  other  de- 
vices and  instrumentalities,  and  were  engaged  in  the  business  of  a  common  car- 
rier of  passengers  for  hire. 

And  the  plaintiff  avers  that  it  thereupon  became  and  was  then  and  there 
the  duty  of  said  defendants  to  have  and  keep  said  car  and  all  the  parts  there- 
of, including  the  wheels,  trucks,  brakes,  and  trolleys,  in  good  and  safe  re- 
X>air  and  condition,  and  to  operate  said  car  and  all  parts  thereof  with  due 
skill,  care  and  caution  for  the  safety  of  others;  yet  the  defendants,  not  mind- 
ful of  their  duty  in  this  regard,  on  to  wit,  the  day  aforesaid,  carelessly  and 
negligently  had  and  kept  said  car  and  various  parts  thereof  in  a  bad  and  dan- 
gerous condition  and  state  of  repair,  and  more  particularly  had  and  kept  said 
wheels,  trucks,  brakes  and  trolleys  in  a  bad  and  dangerous  condition  and  out 
of  order,  so  that  the  same  did  not  work  properly,  and  the  defendants  then  and 
-  there  so  negligently,  carelessly  and  improperly  operated  said  car  that  by  rea- 
son thereof,  and  by  reason  of  the  premises,  the  said  car  collided  with  and  ran 
with  great  force  and  violence  into  and  upon  the  plaintiff,  whereby  the  plain- 
tiff was  then  and  there  thrown  with  great  force  and  violence  upon  the  ground, 
and  was  thereby  greatly  bruised,  hurt  and  wounded,  and  his  bones,  tendons, 
ligaments  and  arteries  were  then  and  there  broken,  strained,  sprained  and  con- 
tused, and  the  plaintiff  became  sick,  sore,  lame  and  disordered  and  so  remained 
and  continued  for  «  long  time,  to  wit,  thence  hitherto,  and  did  then  and  there, 
by  reason  thereof,  suffer  serious  and  permanent  injury  to  his  head,  legs,  thighs, 
ribs  and  back,  and  other  parts  of  his  body,  and  he  has  been  and  will  be 
thereby  permanently  deprived  of  the  use  of  his  left  arm  and  other  parts  of  his 
body,  and  he  has  and  will  thereby  suffer  physical  pain  and  injury  and  great 
nervous  shock,  and  he  has  undergone  and  will  undergo  thereby  great  mental 


the  motorman  of  thb  eastbound  ear, 
causing  the  injuries.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed,  alleging  that  the  court  erred 
in  refusing  to  direct  a  verdict  in  its 
favor,  since  the  plaintiff  was  to  be 
considered  as  only  a  traveler,  and  not 


a  passenger,  at  the  time  of  the  acci- 
dent. The  court,  in  affirming  the  judg- 
ment, said:  ''There  is  no  doubt  that 
the  plaintiff  was  a  passenger  •  •  •. 
It  was  the  business  of  the  westbound 
car  to  take  on  persons  transferring 
from  the  Packard  street  line.     Appa- 
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anguish  and  nervous  prostration,  and  he  was  thereby  confined  to  bed  for  a  long 
space  of  time,  to  wit,  two  months,  and  he  has  been  thereby  injured,  both  ex- 
ternally and  internally,  and  both  temporarily  and  permanently,  and  has  been 
and  will  be  hindered  from  following  his  usual  occupation  and  employment,  and  has 
thereby  lost  and  been  deprived  of  and  will  hereafter  lose  and  be  deprived  of 
large  gains  and  profits,  which  he  otherwise  would  have  earned,  and  has  spent 
and  will  be  required  to  spend  large  sums  of  money  for  medical  aid  and  atten- 
tion in  and  about  his  said  injuries,  to  witT  twelve  hundred  ($1,200)  dollars. 

IV. 

For  that  whereas,  heretofore,  on  to  wit,  the  26th  day  of  February,  A.  D. 
1915,  the  defendants  were  corporations,  duly  authorized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  state  of  Illinois,  and  were 
then  and  there  the  owners  of  and  in  possession,  control  and  management  of 
divers  lines  of  street  railways  in  the  city  of  Chicago,  county  of  Cook  and  state 
of  Illinois,  and  had  in  their  possession,  use,  control  and  management,  for  the 
purpose  of  operating  said  street  railways  in  the  city  of  Chicago,  county  and 
state  aforesaid,  certain  cars,  machinery,  power-houses,  tracks,  switches  and 
other  devices  and  instrumentalities,  and  were  engaged  in  the  business  of  a 
common  carrier  of  passengers  for  hire. 

And  the  plaintiff  avers  that  it  thereupon  became  and  was  then  and  there 
the  duty  of  said  defendants  to  have  and  keep  their  tracks  and  switches  and 
aU  parts  thereof  in  good  and  safe  repair  and  condition,  and  to  operate  said 
switches  skilfully  and  with  due  care  and  caution  for  the  safety  of  others;  but 
the  plaintiff  avers  that  the  defendants  did  not  regard  their  duty  in  that  be- 
half, but  that,  on  to  wit,  the  day  aforesaid,  they  carelessly  and  negligently 
had  and  kept  said  tracks  and  switches  in  bad  and  dangerous  condition  and  re- 
pair and  out  of  order,  so  that  the  same  would  not  work  properly,  and  carelessly 
and  negligently  operated  and  controlled  said  switches,  and  that  by  reason 
thereof,  and  by  reason  of  the  premises,  said  car  of  the  defendants,  bound  in  a 
southerly  direction  on  Cicero  avenue,  otherwise  known  as  Forty-eighth  avenue, 
as  aforesaid,  left  the  tracks  and  struck,  collided  with  and  ran  with  great  force 
and  violence  into  and  upon  the  plaintiff,  whereby  the  plaintiff  was  then  and 
there  thrown  with  great  force  and  violence  upon  the  ground,  and  was  thereby 
greatly  bruised,  hurt  and  wounded,  and  his  bones,  tendons,  ligaments  and  ar- 
teries were  then  and  there  broken,  strained,  sprained  and  contused,  and  the 
Plaintiff  became  sick,  sore,  lame  and  disordered,  and  so  remained  and  continued 
or  a  long  time,  to  wit,  thence  hitherto,  and  did  then  and  there,  by  reason 
thereof,  suffer  serious  and  permanent  injury  to  his  head,  legs,  thighs,  ribs  and 
back,  and  other  parts  of  his  body,  and  he  has  been  and  will  be  thereby  perma- 
nently deprived  of  the  use  of  his  left  arm  and  other  parts  of  his  body,  and  he 
has  and  will  thereby  suffer  physical  pain  and  injury  and  great  nervous  shock, 
and  he  has  undergone  and  will  undergo  thereby  great  mental  anguish  and  nerv- 
ous prostration,  and  he  was  thereby  confined  to  bed  for  a  long  space  of  time, 
to  wit,  two  months,  and  he  has  been  thereby  injured,  both .  externally  and  inter- 
nally, and  both  temporarily  and  permanently,  and  has  been  and  will  be  hindered 
from  following  his  usual  occupation  and  employment,  and  has  thereby  lost  and 
been  deprived  of  and  will  hereafter  lose  and  be  deprived  of  large  gains  and 
profits,  which  he  otherwise  would  have  earned,  and  has  spent  and  Tnll  be  re- 
quired to  spend  large  sums  of  money  for  medical  aid  and  attention  in  and  about 
his  said  injuries,  to  wit:    twelve  hundred  ($1,200)  dollars. 

And  the  plaintiff  further  avers  that  prior  to  the  time  of  said  injury  he  was 
a  strong,  healthy  and  robust  man,  engaged  in  the  business  and  occupation  of 
painting,   paper-hanging,   decorating  and   calcimining,  and   in   and  about  such 


rently  to  facilitate  the  business,  both 
vestibules  were  opened  for  the  recep- 
tion of  such  persons,  and  the  plaintiff 
had  the  right  to  believe  that  he 
would  be  received  at  the  open  en- 
trance at  the  south  side  of  the  for- 
ward  end   of   the   car.     Others  ahead 


of  the  plaintiff  were  taken  on  there, 
•  •  •  and  he  was  in  fact  received 
there.  •  •  •  He  had  paid  his  fare 
and  had  received  a  transfer  slip  en- 
titling him  to  ride,  and  he  had  left 
the  ground,  mounted  the  step  of  the 
car,  and  was  in  the  act  of  entering  it 
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business  and  by  means  whereof  he  was  able  to  and  did  earn  large  sums  of 
money,  to  wit,  the  sum  of  one  thousand  ($1,000)  dollars  a  month,  but  that  by 
reason  of  the  injuries  received  as  aforesaid  and  of  the  premises,  the  plaintiff 
has  become  and  is  unable  to  longer  perform  and  carry  on  the  said  business: 

To  the  damage  of  the  plaintiff  in  the  sum  of  twenty  thousand  ($20,000) 
dollars,  and  therefore  he  brings  his  sUit. 

Plea  of  general  issue  interposed. 

MB.  JUSTICE  STONE  delivered  the  opinion  of  the  court. 

This  cause  comes  to  this  court  by  certiorari  to  the  appellate  court 
for  the  First  District,  which  court  heard  the  cause  on  appeal  and 
reversed  the  judgment  of  the  circuit  court  of  Cook  county  without 
remanding  the  cause. 

The  declaration  filed  consisted  of  four  counts.  The  first  count 
alleged  that  on  February  26,  1915,  the  defendants,  the  Chicago 
Railways  Company  and  others,  were  then  and  there  the  owners  of 
and  in  possession,  control  and  management  of  divers  lines  of  street 
railways  in  Chicago,  and  had  in  their  possession,  use,  control  and 
management,  for  the  purpose  of  operating  the  street  railways,  cer- 
tain cars,  machinery,  power  houses,  tracks,  switches  and  other 
devices  and  instrumentalities,  and  were  engaged  in  the  business  of 
common  carriers  of  passengers  for  hire;  that  on  said  date,  at  a 
point  on  the  line  of  the  street  railway  owned  by  the  defendants  on 
Cicero  avenue,  to-wit,  at  Harrison  street,  the  plaintiff  boarded  one 
of  th^  cars,  paid  his  fare  and  received  a  transfer  coupon  for  transfer 
at  the  intersection  of  Cicero  avenue  and  Twelfth  street;  that  by 
reason  of  the  premises  it  then  and  there  became  the  duty  of  defend- 
ants to  use  the  highest  degree  of  care  to  carry  safely  plaintiff  in 
their  cars  to  his  place  of  destination  and  there  deliver  him  unin- 
jured, and  to  that  end  and  for  that  purpose  to  exercise  and  use 
the  highest  degree  of  care  and  caution  in  the  control,  operation, 
management  and  state  of  repair  of  their  cars,  wheels,  tracks,  brakes, 
trucks  and  switches,  but  therein  the  defendants  wholly  failed;  that 
after  the  car  in  which  plaintiff  had  been  riding  as  a  passenger 
arrived  at  the  intersection  of  Twelfth  street  and  Cicero  avenue,  and 
while  he  was  proceeding  as  such  passenger  from  said  car  to  the 
proper  place  near  the  southwest  corner  of  Twelfth  street  and  Cicero 
avenue,  there  to  wait  for  a  car  east-bound  on  Twelfth  street  to 


when  he  was  injured.  It  is  difficult 
to  perceive  that  anything  more  was 
rpquired  to  constitute  the  plaintiff  a 
passenger."  Koran  v.  Metropolitan 
8t.  R.  Co.,  85  Kan.  707,  118  Pac.  875 
(1911). 


B.    Bun  down  while  crossing  street. 

The  plaintiff,  a  blind  man,  wished 
to  transfer  from  one  of  the  defend- 
ant's street  cars,  upon  which  he  was 
a    passenger,    to    another    at    a    point 
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proceed  on  his  journey,  and  while  he  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety  and  without  fault  or  negligence 
on  his  part,  he  was  struck  by,  run  into  and  over  by  the  defendants, 
who  then  and  there  so  carelessly,  negligently  and  improperly  man- 
aged and  operated  said  electric  car  that  by  reason  thereof  the  car 
then  and  there  left  the  track  and  struck  and  collided  with  and  ran 
with  great  force  and  violence  into  and  upon  the  plaintiff,  whereby 
he  was  then  and  there  thrown  with  great  force  and  violence  upon 
the  ground  and  was  thereby  greatly  bruised,  etc.  Following  the 
foregoing  are  allegations  of  injuries  and  damage. 

The  second  count,  after  alleging  ownership  and  control  as  in 
the  first  count  and  the  duty  of  the  defendants  to  exercise  due  care 
and  caution  in  operating  their  cars  so  as  not  to  collide  with  or  run 
into  pedestrians  then  and  there  rightfully  upon  the  public  high- 
way, charges  that  while  the  plaintiff  was  then  and  there  standing 
upon  and  walking  on  Cicero  avenue,  going  in  a  southeasterly  direc- 
tion at  the  intersection  of  said  street  with  Twelfth  street,  in  the 
public  highway  in  Chicago,  and  while  he  was  then  and  there  in 
exercise  of  ordinary  care  and  caution  for  his  own  safety,  the 
defendants,  through  their  servants  in  charge  of  one  of  said  cars, 
so  carelessly,  negligently  and  improperly  managed  and  operated  the 
electric  car  that  by  reason  thereof  said  car  then  and  there  struck, 
collided  with  and  ran  with  great  force  and  violence  against  and 
upon  the  plaintiff,  etc. 

The  third  count  alleges  ownership,  etc.,  as  set  forth  in  the  first 
count,  and  that  it  was  the  duty  of  the  defendants  to  keep  said  car 
and  all  the  parts  thereof,  including  the  wheels,  trucks,  brakes  and 
trolleys,  in  good  and  safe  repair  and  condition,  and  to  operate  said 
car,  and  all  parts  thereof,  with  due  skill,  care  and  caution  for 
the  safety  of  others,  yet  defendants  carelessly  and  negligently 
failed  to  keep  said  car  in  repair,  so  that  the  same  did  not  work 
properly,  and  the  defendants  then  and  there  so  negligently,  care- 
lessly and  improperly  operated  said  car  that  by  reason  thereof  and 
by  reason  of  the  premises  the  car  collided  with  plaintiff. 

The  fourth  count  charges  a  defective  track  and  that  the  switches 
and  tracks  were  out  of  repair,  and  that  by  reason  of  the  negligence 


where  three  street  car  lines  inter- 
sected. Upon  being  assured  by  the 
conductor  of  the  car  upon  which  he 
was  riding  that  the  '*road  was  clear,'* 
the  plaintiff  started  to  cross  the  street 
to  the  other  car.  While  so  doing,  he 
was    struck   by    a    car    going    in    the 


opposite  direction,  but  upon  the  line 
to  which  he  wished  to  transfer,  sus- 
taining as  a  result  of  the  accident  the 
fracture  of  two  bones  of  his  left  leg 
above  the  ankle.  It  appeared  that  the 
plaintiff  was  familiar  with  the  lo- 
cality and  knew  the  traffic  was  very 
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of  defendants  in  not  keeping  the  same  in  repair,  and  the  careless 
operation  of  the  car,  the  plaintiff  was  injured. 

To  the  four  counts  of  the  declaration  the  defendants  in  error  filed 
the  general  issue,  to  which  a  replication  was  filed  by  the  plaintiff 
in  error. 

It  is  conceded  and  admitted  by  the  plaintiff  in  error  and  the 
defendants  in  error  that  there  is  no  contradiction  in  the  testimony 
relative  to  the  facts  and  circumstances  surrounding  the  happening 
of  the  accident  in  question.  On  the  morning  of  the  accident  the 
plaintiff  in  error  took  the  south-bound  car  of  defendants  in  error  on 
Cicero  avenue,  entering  the  same  at  Harrison  street.  His  journey 
was  to  Douglas  boulevard  and  Turner  avenue,  which  necessitated 
his  transfer  to  another  car  of  defendants  in  error  going  east,  at 
the  comer  of  Twelfth  street  and  Cicero  avenue.  Upon  boarding* 
the  car  he  paid  his  fare  and  called  for  and  received  from  the  con- 
ductor in  charge  a  transfer  which  would  entitle  him  to  a  continuous 
ride  by  transferring  at  Twelfth  street  and  Cicero  avenue  to  Douglas 
boulevard  and  Turner  avenue.  The  car  upon  which  he  was  riding 
came  to  a  complete  stop  on  the  north  side  of  Twelfth  street.  At 
this  point  the  north  and  south-bound  tracks  of  defendants  in  error 
on  Cicero  avenue  intersected  with  their  east  and  west  tracks  on 
Twelfth  street.  A  switch  extended  from  the  west  side  of  the  south- 
bound track  on  Cicero  avenue  to  the  north  side  of  the  west- 
bound track  on  Twelfth  street,  connecting  said  tracks.  The  front 
trucks  of  the  car  passed  south  over  the  switch  before  the  car 
stopped.  The  plaintiff  in  error  thereupon  left  the  car,  alighting 
at  the  rear  end  thereof,  and  started  toward  the  southwest  corner 
of  the  intersection,  which  was  the  usual  and  customary  place  for 
passengers  to  wait  for  cars  going  east,  one  of  which  cars  would 
take  him  to  his  journey's  end.  When  he  reached  a  point  five  or 
six  feet  west  of  the  car  and  in  the  neighborhood  of  the  north  curb 
or  crosswalk  of  Twelfth  street  the  car  from  which  he  had  alighted 
was  started  by  the  motorman,  but  instead  of  going  south  the  rear 
end  of  the  car  suddenly  swung  around  to  the  west,  completely  out 
of  its  course  of  travel,  so  that  the  end  of  the  car  almost  touched 
the   west   curb    of   Cicero    avenue,    striking   plaintiff   in    error    and 


heavy  at  that  hour  of  the  day.  The 
court,  in  affirming  a  judgment  for  the 
defendant,  held  that  the  plaintiff  was 
guilty  of  contributory  negligence  in 
not  making  a  particular  effort  to 
listen  for  the  car  which  struck  him. 
The  court  said,  however:     "The  rela- 


tion of  passenger  and  carrier  con- 
tinues while  the  passenger  is  trans- 
ferring from  one  car  to  another,  he 
having  been  furnished  a  ticket  en- 
abling him  to  do  so,  when  a  transfer 
from  one  street  car  to  another  is  part 
of  a  continuous  trip.    •     •     •    We  do 
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knocking  hira  dpwn.  It  is  apparent  from  the  evidence  that  after 
the  front  trucks  had  passed  over  the  switch,  for  some  reason  not 
found  in  the  evidence  the  switch  had  changed  its  position  so  as 
to  guide  the  rear  trucks  onto  the  switch  in  a  southwesterly  direc- 
tion, thereby  throwing  the  car  around,  as  above  described,  to  such 
an  extent  that  at  the  time  of  the  injury  to  the  plaintiff  in  error 
the  car  was  in  a  position  extending  almost  east  and  west.  The 
plaintiff  in  error  was  removed  to  a  hospital,  where  an  examination 
disclosed  a  fracture  of  the  clavicle  or  collar  bone  into  three  parts, 
one  part  of  which  (a  little  triangular  piece)  was  directed  down- 
ward and  entirely  out  of  line  of  the  fractured  ends.  After  being 
operated  upon  it  was  found  that  the  plaintiff  in  error  had  devel- 
oped an  enlargement  of  the  artery  extending  from  the  heart  into 
the  region  of  the  collar  bone. 

The  jury  returned  a  verdict  for  the  plaintiff  in  error  in  the  sum 
of  $5,500.  Motions  for  new  trial  and  in  arrest  of  judgment  were 
overruled  and  an  appeal  was  prayed  and  perfected  to  the  appellate 
court  for  the  First  District  by  the  defendants  in  error.  The  appel- 
late court  held  as  a  matter  of  law  that  the  plaintiff  in  error  at  the 
time  of  the  accident  was  not  a  passenger  of  the  defendants  in  error; 
that  when  the  plaintiff  in  error  alighted  from  the  Cicero  avenue 
car  upon  which  he  had  been  traveling  the  relation  of  passenger 
and  cari'ier  ceased.  That  court  also  held  that  the  doctrine  of 
res  ipsa  loquitur  was  not  applicable  under  the  pleadings  in  this 
case;  that  each  count  of  the  declaration  alleged  negligence  in 
special  and  not  in  general  terms;  that  the  plaintiff  in  error  had 
failed  to  support  his  cause  of  action  with  evidence  of  special  neg- 
ligence, as  charged  in  the  declaration;  that  the  evidence  in  the 
record  is  not  sufficient  to  support  the  third  and  fourth  counts  of 
the  declaration.  For  those  reasons  the  judgment  was  reversed  and 
the  cause  remanded  by  the  appellate  court.  The  plaintiff  in  error 
thereupon  stated  by  aflSdavit  that  he  had  relied  upon  the  doctrine 
of  res  ipsa  loquitur  and  would  be  unable  to  produce  further  evi- 
dence of  special  negligence  upon  the  second  trial.  Thereupon  the 
appellate  court,  upon  motion,  changed  its  original  judgment,  re- 
versed the  case  without  remanding  and  gave  judgment  of  nil  capiat 


not  understand  that  any  of  the  cases 
hold  that  the  railway  company  would 
be  liable  for  the  bad  condition  of  a 
public  street  used  in  making  the  trans- 
fer, so  long  .as  it  had  furnished  a  rea- 
sonably safe  place  to  alight  from  one 
car  and  board  the  other."     Wilson  v. 


Detroit  United  Ry.  Co.,  167  Mich.  107, 
132  N.  W.  762   (1911). 

n.    Emergency  transfer. 
A.    Car  going  into  car  bam. 
The  plaintiff  was  at  the  time  of  the 
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in  favor  of  the  defendants  in  error,  from  which  judgment  the  cause 
is  brought  to  this  court  on  writ  of  certiorari. 

It  is  contended  by  the  plaintiff  in  error  that  the  judgment  of 
the  trial  court  was  correct  and  should  have  been  affirmed;  that  the 
plaintiff  in  error  was  at  the  time  of  the  accident  a  passenger  of 
the  defendants  in  error;  that  if  he  was  not  such  a  passenger,  such 
fact  affects  only  the  degree  of  care  which  it  was  the  duty  of 
defendants  in  error  to  exercise  toward  the  plaintiff  in  error;  that 
the  pleadings  and  the  facts  in  evidence  bring  this  case  within  the 
doctrine  of  res  ipsa  loquitur  under  the  first  and  second  counts 
of  the  declaration.  It  is  contended  by  defendants  in  error  that 
plaintiff  in  error  was  not  a  passenger  at  the  time  of  the  accident; 
that  the  doctrine  of  res  ipsa  loquitur  cannot  be  invoked  under  the 
pleadings  in  this  case;  that  the  trial  court  committed  reversible 
error  by  submitting  the  cause  to  the  jury  on  the  second,  third  and 
fourth  counts  of  the  declaration.  Errors  were  also  assigned  on  the 
ruling  of  the  trial  court  as  to  instructions  and  admission  of  evi- 
dence. 

The  principal  questions  involved  in  this  case  are:  First,  was 
plaintiff  in  error  a  passenger  at  the  time  of  the  injury  t  If  he  was, 
defendants  in  error  owed  him  the  highest  degree  of  care.  If,  on 
the  other  hand,  he  was  not,  but  was  a  pedestrian,  defendants  in 
error  owed  him  but  ordinary  care.  Second,  does  the  doctrine  of 
res  ipsa  loquitur  apply  in  this  caset  It  is  not  contended  that  that 
doctrine  applies  under  the  pleadings  of  the  third  and  fourth  counts, 
nor  is  it  contended  by  plaintiff  in  error  that  the  special  negligence 
charged  in  the  third  and  fourth  counts  has  been  sustained  by  the 
proof,  therefore  that  question  will  be  considered  with  its  relation 
to  the  first  and  second  counts  of  the  declaration. 

As  we  have  seen,  the  first  count  charges  that  plaintiff  in  error 
was  a  passenger.  While  the  decisions  of  the  courts  of  the  various 
states  have  not  been  uniform  as  to  this  rule,  it  has  been  before  this 
court  in  earlier  cases.  In  Chicago  City  Railway  Co.  v.  Carroll,  206 
111.  318,  17  Am.  Neg.  Rep.  323;  the  appellee,  Carroll,  was  a  pas- 
senger on  a  street  car  of  appellant.  He  took  the  car  at  Sixty-third 
street  and  Wentworth  avenue  and  rode  to  Thirty-fifth  street,  where 

aeeident  transferring  from  one  ear  of      tiff  was  familiar  with  the  locality  and 


the  defendant  company  to  another. 
The  ear  from  which  she  had  just 
alighted  struck  her  as  it  entered  the 
car  bam  around  a  sharp  curve,  and 
while  she  was  proceeding  towards  the 
other  car.  It  appeared  that  the  plain- 
19  N.  C.  0.  A.— 19 


knew  that  the  curve  from  the  street 
to  the  bam  was  a  sharp  one.  The 
question  as  to  whether  the  plaintiff 
was,  under  the  facts  shown,  a  passen- 
ger at  the  time  of  the  accident  was 
left   to   the  jury.     A   verdict   for  the 
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appellant  had  a  line  crossing  the  line  on  which  appellee  was  riding. 
Appellee,  upon  reaching  Thirty-fifth  street,  alighted  from  the  Went- 
worth  avenue  car  to  go  to  the  Thirty-fifth  street  car.  The  trolley 
pole  from  the  Wentworth  car,  from  which  he  had  just  alighted  or 
was  alighting,  fell  and  struck  him  on  the  head  and  knocked  him 
down.  This  court  held  that  the  appellee  was  a  passenger  on  both 
lines  of  appellant  while  making  a  continuous  journey  to  his  des- 
tination. It  is  urged  that  the  court  there  based  its  decision  on  other 
grounds  and  that  the  only  reference  to  the  relation  of  carrier  and 
passenger  was  incidental  and  not  necessary  to  the  decision;  also 
that  the  court's  treatment  of  the  subject  of  the  relation  of  carrier 
and  passenger  was  based  on  the  evidence  in  that  case  that  appellee 
was  just  alighting  from  the  car.  A  reading  of  the  opinion  in  that 
case  discloses  that  these  contentions  cannot  be  sustained.  While 
there  were  other  features  in  the  case  and  while  the  relation  of  the 
parties  was  not  discussed  at  length,  the  court  in  its  opinion  makes 
no  distinction  between  circumstances  where  the  person  claiming 
to  be  a  passenger  is  alighting  or  has  alighted  from  the  car,  but 
holds  that  by  reason  of  the  fact  that  appellee  was  on  a  continuous 
journey  the  relation  of  carrier  and  passenger  existed.  Nor  is  it 
true  that  such  holding  was  not  necessary  to  the  determination  of 
the  case.  Instructions  were  given  in  that  case  based  on  the  theory 
that  appellee  was  a  passenger,  and  the  opinion  sustains  those  in- 
structions. We  think  it  clear  from  the  decision  in  that  case  that 
the  doctrine  is  there  laid  down  that  where  a  passenger,  in  pursu- 
ance of  a  continuous  journey,  transfers  from  one  car  to  another 
under  circumstances  such  as  shown  in  this  record,  the  relation  of 
carrier  and  passenger  continues  throughout  the  necessary  acts  of 
such  transfer.  To  the  same  effect  is  North  Chicago  Street  Railroad 
Co.  V.  Kaspers,  186  111.  246,  8  Am.  Neg.  Re^.  28.  In  that  case  the 
appellee  had  alighted  from  one  street  car,  had  crossed  over  the 
street  and  was  in  the  act  of  taking  another  car  to  which  he  was 
to  transfer,  when  the  same  started  up  and  threw  him  to  the 
ground.  It  was  there  held  that  he  was  a  passenger.  In  Chicago 
and  Alton  Railroad  Co.  v.  Winters,  175  111.  293,  the  appellee  was 
a  passenger  on  a  stock  train.     When  that  train  stopped  at  one  of 


plaintifiP  resulted.  The  defendant  ex- 
cepted to  the  ruling  of  the  trial  court 
submitting  this  question  to  the  jury, 
and  the  court  in  sustaining  the  ex- 
ception, said:  "The  plaintiff  when 
injured  was  not  on  the  defendant's 
premises,  nor  at  a  station  or  platform 


in  use  for  the  purpose  of  transferring 
passengers  and  within  the  control  of 
the  carrier;  neither  was  she  under  its 
direction  and  within  its  care.  She 
was  upon  a  public  highway  where  she 
was  exposed  to  dangers  not  caused  by 
the   defendant.     Tn    passing   from   one 


Digitized  by 


Google 


1919] 


Fbldman  v.  Chicago  Rts.  Co. 


291 


its  stations  appellee  was  obliged  to  alight  from  the  caboose  in 
which  he  was  riding  in  order  to  get  into  another  caboose  which 
was  to  be  attached  to  a  new  train  more  than  a  block  north  of  the 
point  where  the  train  on  which  he  was  riding  had  stopped.  When 
he  alighted  and  was  on  his  way  to  a  lunch  counter  to  get  lunch 
and  thereafter  to  take  the  other  caboose  he  was  struck  by  another 
train  and  injured.  It  does  not  appear  that  he  was  walking  upon 
a  platform  or  any  part  of  the  appellant 's  premises  provided  for 
passengers  to  alight  from  trains,  but  it  was  nevertheless  held  that 
the  relation  of  carrier  and  passenger  continued. 

While  the  holdings  of  the  courts  of  this  country  have  not  been 
uniform  upon  this  question,  notably  those  of  Massachusetts  and 
Tennessee,  holding  that  the  relation  of  carrier  and  passenger  ceases 
where  one  alights  from  a  car  in  a  public  street  for  the  purpose  of 
transfer  (Creamer  v.  West  End  Railway  Co.,  166  [156]  Mass.  320, 
9  Am.  Neg.  Cas.  448,  16  L.  R.  A.  490,  32  Am.  St.  Rep.  456;  Chatta- 
nooga Railway  Co.  v.  Boddy,  105  Tenn.  666,  8  Am.  Neg.  Rep.  555, 
57  L.  R.  A.  885),  we  are  of  the  opinion  that  the  wfeight  of  authority 
in  this  country  sustains  the  view  that  where,  as  here,  a  pamenger 
who  is  making  a  continuous  journey  alights  from  a  street  car  for 
the  purpose  of  making  a  transfer,  the  relation  of  carrier  and 
passenger  continues  while  he  is  in  the  necessary  act  of  making 
said  transfer,  and  that  if  he  be  injured  through  the  negligence  of 
the  carrier  while  making  such  transfer  the  carrier  is  liable. 
Keator  v.  Scranton  Traction  Co.,  191  Pa.  St.  102,  6  Am.  Neg.  Rep. 
187,  44  L.  R.  A.  546,  71  Am.  St.  Rep.  758;  Wilson  v.  United  Rail- 
way Co.,  167  Mich.  107;  Colorado  Springs  and  Canon  City  Railway 
Co.  V.  Pettit,  37  Colo.  326,  20  Am.  Neg.  Rep.  496;  Whilt  v.  Public 
Service  Corp.,  76  N.  J.  L.  729,  21  Am.  Neg.  Rep.  612n;  10  Corpus 
Juris,   630. 

It  is  urged  by  defendants  in  error  that  plaintiff  in  error  was 
no  more  a  passenger  than  was  another  man  named  Burke,  who 
had  alighted  from  the  front  end  of  the  car  and  was  injured  at  the 
same  time.  This  contention,  however,  overlooks  the  fact,  as  appears 
from  the  record,  that  Burke  had  finished  his  journey  and  had  left 
the  car.     There  is  no  doubt,  under  all  the  authorities,  that  where 


ear  to  the  other  she  could  choose 
her  own  way  and  her  movements  were 
entirely  under  her  own  guidance. 
WhUe  so  walking  on  a  public  high- 
way and  in  transferring  from  one  ear 
to  the  other,  as  a  matter  of  law,  she 
was  not  a  passenger.     There  may  be 


cases  where  there  is  evidence  to  show 
that  the  carrier  assumes  to  direct  the 
movements  of  persons  while  upon  the 
highway,  or  where  such  a  duty  rests 
upon  it  and  where  the  facts  justify 
the  finding  that  although  upon  the 
highway,  they  are  in  the  care  of  the 
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a  passenger  alights  into  the  public  street  from  a  street  car  at  the 
end  of  his  journey  he  ceases  to  be  a  passenger.  The  distinction 
between  Burke  and  plaintiff  in  error  lies  in  the  fact  that  the  plain- 
tiff in  error  was  engaged  in  a  continuous  journey,  while  Burke's 
journey,  so  far  as  the  carrier  was  concerned,  had  ended.  As  was 
held  in  Chicago  City  Railway  Co.  v.  Carroll,  supra,  the  ticket  of 
transfer  itself  was  not  what  established  the  relation  of  carrier  and 
passenger,  but  was  merely  the  evidence  of  the  fact  that  plaintiff 
in  error  was  engaged  in  a  continuous  journey.  This  fact  affords 
the  test  whether  or  not  plaintiff  in  error  was  a  passenger,  and 
while  it  is  true  that  during  such  transfer  the  carrier  could  exercise 
no  control  over  the  movements  of  the  passenger,  so  as  to  render 
the  carrier  liable  in  case  of  injury  received  from  some  other  source 
than  the  carrier,  still  that  fact  does  not  change  the  relation  of 
carrier  and  passenger  in  the  case  of  such  transfer,  nor  lessen  the 
degree  of  care  which  the  carrier  was  bound  to  use  to  avoid  injury 
to  such  passenger,  through  the  negligence  of  its  own  servants  or 
agencies,  while  siieh  passenger  is  engaged  in  the  necessary  acts  of 
such  transfer. 

The  next  question  involved  here  is  whether  or  not  the  doctrine 
of  res  ipsa  loquitur  applies.  It  is  admitted  by  the  plaintiff  in  error 
that  it  does  not  apply  as  to  the  third  and  fourth  counts,  in  that 
they  contain  special  charges  of  negligence,  but  it  is  earnestly  urged 
by  him  that  this  doctrine  does  apply  to  the  first  and  second  counts. 
The  doctrine  of  res  ipsa  loquitur  may  be  stated  thus:  When  a  thing 
which  has  caused  an  injury  is  shown  to  be  under  the  management 
of  the  party  charged  with  negligence  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  will  not  happen  if  those  who  have 
such  management  use  proper  care,  the  accident  itself  affords 
reasonable  evidence,  in  the  absence  of  an  explanation  by  the  parties 
charged,  that  it  arose  from  the  want  of  proper  care.  (Chicago 
Union  Traction  Co.  v.  Giese,  229  111.  260.)  In  the  case  just  cited 
the  first  and  second  counts  of  the  declaration  charged  that  the 
defendant,  by  its  servants,  carelessly,  improperly  and  negligently 
drove  and  managed  a  train  consisting  of  two  coaches  so  that  the 


carrier  and  the  relation  of  passenger 
and  carrier  exists.  But  there  are  no 
such  facts  in  the  case  at  bar.'*  Niles 
V.  Boston  Elevated  B.  Co.,  225  Mass. 
570,  114  N.  E.  730   (1917). 

B.    Track  obstructed. 
The  plaintiff  was  oompeUed  to  alight 


from  one  of  the  defendant's  street 
cars,  upon  which  she  was  a  passenger, 
and  take  passage  on  another  in  order 
to  reach  her  destination.  This  was 
due  to  the  fact  that  the  track  was 
obstructed  by  other  cars  loaded  with 
material  to  improve  the  track.  At 
the  point  where  she  was  compelled  to 
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rear  car  struck  the  wagon  of  the  plaintiff  in  which  he  was  riding 
and  thereby  he  received  the  injury  complained  of.  In  those  two 
counts  the  charges  of  negligence  were  held  to  be  general  and  it 
was  held  that  the  doctrine  of  res  ipsa  loquitur  applied.  The  same 
rule  is  laid  down  in  O'Callaghan  v.  Dellwood  Park  Co.,  242  111. 
336,  26  L.  R.  A.  (N.  S.)  1054,  134  Am.  St.  Rep.  331,  17  Ann.  Cas. 
407.  The  charges  of  negligence  in  the  first  two  counts  in  the  case 
at  bar  are  in  substantially  the  same  language  as  those  in  Chicago 
Union  Traction  Co.  v.  Giese,  supra.  It  is  charged  by  the  first  count 
that  plaintiff,  without  fault  or  negligence  on  his  part,  was  struck 
by  and  run  into  and  over  by  defendants,  who  then  and  there  so 
carelessly,  negligently  and  improperly  managed  and  operated  said 
car  that  by  reason  thereof  the  car  left  the  track  and  struck  and 
collided  with  the  plaintiff.  The  second  count  charges  that  the 
defendants  so  carelessly,  negligently  and  improperly  managed  and 
operated  the  electric  car  that  by  reason  thereof  the  car  then  and 
there  collided,  struck  and  ran  against  the  plaintiff.  The  charges 
of  negligence  in  these  counts  were  general  and  the  doctrine  of  res 
ipsa  loquitur  applies.  The  rule  is  that  negligence  is  never  pre- 
sumed, but  that  the  circumstances  surrounding  the  case  where  the 
maxim  of  res  ipsa  loquitur  applies,  amount  to  evidence  from  which 
the  facts  of  negligence  may  be  found;  that  is,  in  a  case  within  the 
maxim  of  res  ipsa  loquitur,  proof  of  the  circumstances  of  such  case 
and  of  the  injury  constitutes  a  prima  facie  case  of  negligence,  and 
will  justify  a  verdict  unless  such  prima  facie  case  is  overcome  by 
proof  showing  that  the  party  charged  is  not  at  fault.  (Chicago 
Union  Traction  Co.  v.  Giese,  supra;  Chicago  Union  Traction  Co. 
v.  Newmiller,  215  111.  383,  18  Am.  Neg.  Rep.  380;  Chicago  City 
Railway  Co.  v.  Rood,  163  id.  477,  9  Am.  Neg.  Cas.  240,  54  Am.  St. 
Rep.  478;  New  York,  Chicago  and  St.  Louis  Railroad  Co.  v. 
Blumenthal,  160  id.  40,  9  Am.  Neg.  Cas.  258n;  Hart  v.  Washington 
Park  Club,  157  id.  9,  29  L.  R.  A.  492,  48  Am.  St.  Rep.  298.)  The 
burden  rested  upon  defendants  in  error  to  overcome  the  presump- 
tion of  negligence  arising  from  the  circumstances  in  this  case.  The 
record  contains  no  evidence  explaining  the  cause  of  the  accident 
or    overcoming    the    presumption    of   negligence.     We    are    of    the 


alight,  the  street  was  being  repaired, 
and  loose  stones  and  dirt  were  imme- 
diately under  the  car  step.  In  alight- 
ing she  stepped  upon  a  loose  stone, 
turned  her  foot  and  sprained  her 
ankle.  Though  it  was  late  in  the 
afternoon  when  the  accident  occurred. 


it  was  still  daylight  and  there  was 
nothing  to  prevent  the  plaintiff  from 
seeing  the  condition  of  the  street  and 
the  distance  which  she  must  step. 
The  court,  in  affirming  the  judgment, 
held  there  was  not  sufficient  evidence 
of    contributory    negligence    to    over- 
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opinion,  therefore,  that  the  plaintiflP  in  error  was  at  the  time  of 
the  injury  a  passenger,  to  whom  defendants  in  error  owed  the 
highest  degree  of  care,  and  that  under  the  first  and  second  counts 
of  the  declaration  and  the  circumstances  in  this  case  a  prima  facie 
case  of  negligence  was  made  out  under  the  doctrine  of  res  ipsa 
loquitur.  There  was  no  explanation  of  why  the  injury  occurred. 
It  follows  that  there  was  no  evidence  on  the  part  of  the  defendants 
in  error  to  overcome  this  presumption,  and  the  jury  were  therefore 
justified  in  returning  a  verdict  finding  defendants  in  error  guilty 
of  negligence. 

Defendants  in  error  also  complain  of  the  admission  of  testimony 
offered  by  plaintiff  in  error  concerning  the  danger  of  a  certain 
'  operation,  upon  the  ground  that  such  operation  was  not  contem- 
plated, urging  that  under  the  rule  recognized  in  this  state  the 
dangers  of  an  operation  not  contemplated  are  not  elements  of 
damages.  We  are  of  the  opinion,  however,  that  in  view  of  the 
fact  that  the  permanency  of  the  plaintiff's  injury  is  not  disputed 
the  testimony  could  only  affect  the  amount  of  the  verdict,  and 
that  under  the  circumstances  of  this  case  the  error  complained  of 
should  not,  of  itself,  reverse  the  judgment. 

It  is  also  urged  by  defendants  in  error  that  even  though  the 
judgment  of  the  appellate  court  be  reversed,  the  cause  should  be 
remanded  for  a  new  trial  under  the  Practice  act.  Under  the  views 
of  this  case  as  here  expressed,  however,  the  contention  of  the 
defendants  in  error  is  not  applicable,  as  the  judgment  of  the  trial 
court  must  be  affirmed. 

Objections  are  also  urged  as  to  instructions  given  to  the  jury, 
but  these  objections  appear  to  be  based  principally  upon  the  theory 
that  plaintiff  in  error  was  not  a  passenger.  Under  the  rule  as 
stated  here  the  instructions  are  not  open  to  this  objection. 

The  appellate  court  erred  in  holding  that  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  and  that  plaintiff  in  error  was  not  a  pas- 
senger upon  defendants  in  error's  railway. 

The  judgment  of  the  appellate  court  wiH  therefore  be  reversed 
and  the  judgment  of  the  circuit  court  of  Cook  county  afl&rmed. 

Judgment   of   appellate   court   reversed. 
Judgment  of  circuit  court  afl&rmed. 


come  a  general  verdict  for  the  plain- 
tiff. As  the  court  pointed  out,  the 
plaintiff  had  not  completed  the  trip 
on  which  the  defendant  was  carrying 
her,   and   being   still    its   passenger,   it 


owed  a  duty  involving  a  high  degree 
of  care  for  her  safety.  Louisville  & 
S.  I.  Traction  Co.  v.  Walker,  177  Ind. 
38,  97  N.  E.  151    (1912). 
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CARTWRIGHT,  J.,  and  DUNN,  C.  J.,  dissenting: 
We  do  not  agree  with  the  conclusion  that  the  plaintiff,  as  a 
matter  of  law,  was  a  passenger  while  walking  on  the  public  street. 
The  rule  of  law  as  to  what  will  constitute  the  relation  of  passenger 
and  carrier  has  been  firmly  established  by  text  books  and  decisions, 
which  were  carefully  reviewed  and  considered  in  the  case  of  Chicago 
and  Eastern  Illinois  Railroad  Co.  v.  Jennings,  190  111.  478,  54  L. 
R.  A.  827.  Upon  such  review  and  consideration  it  was  said  to  be 
uniformly  held  that  the  condition  must  be  such  that  the  passenger 
is  under  the  care  of  the  carrier  and  must  be  at  some  place  under 
the  control  of  the  carrier  provided  for  passengers,  so  that  it  may 
exercise  the  high  degree  of  care  exacted  from  it.  The  plaintiff 
having  safely  alighted  from  the  defendant's  car  started  to  the 
place  where  he  expected  to  take  another  car,  and  while  walking 
on  the  street  was  not  under  the  care  of  the  defendant  nor  on  any 
place  provided  for  passengers  or  using  any  of  the  facilities  fur- 
nished for  passengers,  but  was  exercising  his  right  as  one  of  the 
general  public  by  crossing  the  street,  as  he  lawfully  might.  In  the 
Jennings  case  the  doctrine  of  the  Massachusetts  court,  which  is  now 
abandoned,  was  indorsed  and  adopted.  This  court  has  never 
decided  that  the  relation  of  carrier  and  passenger  existed  under 
the  facts  of  this  case.  In  Chicago  and  Alton  Railroad  Co.  v.  Win- 
ters, 175  111.  293,  the  plaintiff  was  accompanying  his  car-load  of 
sheep  to  Chicago  and  at  Bloomington  the  car  was  placed  in  another 
train  being  made  up  for  Chicago.  The  plaintiff  was  walking  on  the 
east  side  of  the  freight  train  toward  the  switch  yards  on  the 
pounds  of  the  railroad  company,  intending  to  continue  his  journey 
in  the  caboose  of  the  new  train.  There  is  no  resemblance  between 
this  case  and  that  of  North  Chicago  Street  Railroad  Co.  v.  Ras- 
pers, 186  111.  246,  8  Am.  Neg.  Rep.  28,  except  that  the  plaintiff  had 
a  transfer  ticket.  That  ticket  entitled  him  to  ride  on  the  cable-car 
line  to  his  destination,  and  he  had  got  on  the  step  at  the  front  end 
of  the  car  and  was  stepping  up  on  the  front  platform  when  the 
speed  of  the  train  was  increased  and  he  fell  off  and  suffered  the 
injury  for  which  he  sued.  In  Chicago  City  Railway  Co.  v.  Carroll, 
206  111.  318,   a  trolley  pole   on   the   Wentworth   avenue   car,   from 


m.    AUghting  to  Interfere  In  quarreL 

The  conductor  of  the  car  upon 
which  the  plaintiff  was  a  passenger 
quarreled  with  another  passenger,  a 
friend  of  the  plaintiff,  about  the  pay- 
ment   of    fare.      After    being    ejected 


from  the  car  this  other  passenger  and 
the  conductor  engaged  in  a  fight  upon 
the  ground,  the  car  being  stopped  at 
the  time.  The  plaintiff,  who  did  not 
know  what  the  fight  was  about,  at- 
tempted to  stop  it,  whereupon  the  mo- 
torman  knocked  him  down.     From  an 
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which  the  plaintiff  had  alighted  or  was  alighting,  fell  from  that 
car  and  struck  him  on  the  head.  He  had  not  got  away  in  safety 
from  the  car  as  the  plaintiff  had  in  this  case,  in  which  the  plaintiff 
was  not  within  the  care  or  control  of  the  defendant  or  on  a  place 
provided  for  passengers  and  therefore  was  not  a  passenger.  Illinois 
Central  Kailroad  Co.  v.  O'Keefe,  168  111.  115,  4  Am.  Neg.  Rep.  48, 
39  L.  R.  A.  148,  61  Am.  St.  Rep.  68. 

Upon  the  trial  of  an  issue  of  fact  the  plaintiff  obtained  a  verdict 
and  judgment  for  $5,500,  and  the  defendant  appealed  to  the  appel- 
late court,  which  held  that  the  plaintiff  was  not  a  passenger;  that 
the  doctiine  of  res  ipsa  loquitur  was  not  applicable  to  the  pleadings 
in  the  case,  and  that  the  trial  court  committed  errors  of  law  as  to 
both  those  questions.  For  such  errors  the  judgment  was  reversed 
and  the  cause  remanded  to  the  circuit  court  for  a  new  trial.  The 
plaintiff  then  stated  that  he  had  relied  upon  the  doctrine  of  res  ipsa 
loquitur  and  would  be  unable  to  produce  further  evidence  of  the 
special  negligence  upon  another  trial,  and  moved  the  court  to 
reverse  the  cause  without  remanding,  which  was  done.  If  the 
appellate  court  was  wrong  both  upon  the  question  whether  the 
plaintiff  was  a  passenger  and  also  whether  the  doctrine  of  res  ipsa 
loquitur  applied  that  fact  does  not  justify  an  affirmance  of  the 
judgment  of  the  trial  court.  If  plaintiff  was  a  passenger,  that  fact 
would  not  entitle  him  to  a  verdict  for  every  injury  sustained,  but 
would  only  affect  the  degree  of  care  exacted  by  law  from  the 
defendant.  The  doctrine  of  res  ipsa  loquitur  is,  that  when  a  thing 
which  has  caused  an  injury  is  shown  to  be  under  the  management 
of  the  party  charged  with  negligence,  and  the  accident  is  such  aa 
in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  the  accident  itself  affords 
reasonable  evidence,  in  the  absence  of  an  explanation  of  the  party 
charged,  that  it  arose  from  the  want  of  proper  care.  It  is  but  a 
rule  of  evidence,  under  which  a  charge  of  negligence  is  established 
prima  facie  by  proof  of  facts  within  the  rule,  and  which  will  justify 
a  verdict  unless  the  prima  facie  case  is  met  by  proof  showing  that 
the  carrier  was  not  at  fault.  (Chicago  Union  Traction  Co.  v.  Qiese, 
229  111.  260.)   On  the  trial  the  defendant  introduced  evidence  that 


order  of  the  appellate  division,  revers- 
ing a  judgment  entered  on  a  nonsuit, 
the  defendant  appealed.  The  court  in 
reversing  the  order  and  affirming  the 
judgment  said:  "A  carrier  is  an 
absolute  guarantor  of  the  safety  of 
its   passengers     ♦     ♦     ♦     while   it   is 


performing  its  contract  of  carriage. 
♦  ♦  ♦  It  is  also  true  that  a  pas- 
senger, during  his  journey,  may  alight 
from  the  car  without  losing  his  status 
as  passenger.  •  ♦  ♦  In  this  case, 
however,  the  wrongs  for  which  Vhe 
plaintiff    seeks    redress    were    suffered 
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the  switch  which  carried  the  rear  trucks  around  to  the  west  was 
in  proper  condition;  that  there  had  never  been  any  trouble  with 
it  and  that  an  examination  immediately  after  the  accident  showed 
nothing  the  matter  with  it.  The  fact  that  the  front  trucks  passed 
over  the  switch  in  the  usual  way  tended  to  prove  that  the  rear 
trucks  swinging  around  was  caused  by  some  condition  which  the 
defendant  was  not  bound  to  anticipate.  The  defendant  also  offered 
evidence  that  the  running  apparatus  and  equipment  of  the  car  were 
all  in  good  condition  and  not  defective  and  had  been  running  since 
5:30  that  morning  without  any  indication  of  anything  wrong.  If 
the  appellate  court  was  right  in  holding  that  the  trial  court  mis- 
applied the  law  it  was  the  duty  of  the  appellate  court  to  remand 
the  cause  for  another  trial,  at  which  such  errors  could  be  corrected. 
The  plaintiff  could  not  deprive  the  defendant  of  the  right  to  present 
on  another  trial  any  evidence  it  might  have  to  relieve  itself  from 
the  charge  of  negligence,  by  stating  to  the  appellate  court  that 
he  would  be  unable  to  produce  further  evidence  of  special  negli- 
gence upon  such  trial.  This  court  cannot  decide  questions  of  fact 
in  controversy,  and  on  a  review  of  the  judgment  of  the  appellate 
court  has  merely  held  that  that  court  was  wrong  in  its  rulings  on 
questions  of  law. 


when  the  plaintiff  entered  upon  an 
cnterprifle  totally  disconnected  with 
the  carriage.  ♦  •  ♦  Hia  injuries 
were  occasioned  during  his  voluntary 
intervention  in  a  quarrel,  as  to  which 
the  defendant  owed  him  no  duty.    He, 


doubtless,  should  recover  from  the  per- 
son who  inflicted  the  wrong;  but  he 
cannot  hold  the  defendant  liable." 
Zeccardi  v.  Yonkers  B.  Co.,  190  N.  Y. 
389,  17  L.  B.  A.  (N.  8.)  770,  83  N.  E. 
31    (1907).  O.  L.  C. 


Digitized  by 


Google 


298      19  Negligence  and  Compensation  Cases  Annotated.       [Cal. 


PEBSY  V.  INDUSTBIAL  AOOIDENT   COMMISSION  OF 
CALIFORNIA  et  al. 

PACIFIC   GAS  &  ELECTRIC   CO.   v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  et  al. 

[Supreme  Court  of  California,  June  5,  1919.] 
—  Cal.  — ,  181  Pac.  788. 

1.  Workmen's  compensation— Proceeding  for  compensation— Hearsay  evidence 

—Weight. 
Conceding  that  hearsay  evidence  is  admissible,  under  Stats.  1917,  sec.  60a, 
in  a  proceeding  under  Workmen's  Compensation,  Insurance  and  Safety  Act,  it 
follows  that  the  weight  of  the  evidence  is  to  be  determined  by  the  industrial 
accident  commission. 

2.  Workmen's   compensation— ^Proceeding   for  compensation— Testimony  as  to 

conversations  with  deceased  employee— Admissibility. 

In  a  proceeding  under  the  Workmen's  Compensation,  Insurance  and  Safety 
Act  for  compensation  for  the  death  of  an  ''employee,"  held  that  the  testimony 
of  the  ** employer''  and  his  wife  as  to  conversations  with  the  deceased,  upon 
which  testimony  the  ''employer"  relied  to  establish  a  partnership  between  him 
and  the  deceased  instead  of  an  employment  by  him  of  the  deceased,  although 
permitted  by  statute,  was  inadmissible  under  the  common  law  because  of  the 
interest  of  the  witnesses  in  the  controversy. 

3.  Workmen's  compensation — Proceeding  for  compensation — ^Finding  of  exist- 

ence of  relationship  of  employer  and  employee — Oondoslveness. 
The  finding  of  the  industrial  accident  commission,  in  a  proceeding  under 
the  Workmen's  Compensation,  Insurance  and  Safety  Act  for  the  death  of  an 
employee,  that  the  relationship  between  one  against  whom  the  award  was  made 
and  the  deceased  was  that  of  employer  and  employee,  is  binding  on  the  supreme 
court. 


OASE  NOTE. 

Inability  under  the  compensation  acts 
of  owner,  "principal  employer" 
or  general  contractor,  for  Injury 
to  employee  of  subcontractor. 

I.  Joint  control  by  owner  and  con- 
tractor, 298-302. 
II.  Employee  hired  and  paid  by  owner 
and  turned   over   to   inde- 
pendent contractor,  302-304. 

III.  Engineer  loaned  with  locomotive 

crane  to  subcontractor,  304- 
306. 

IV.  Employee  of  one  cutting  wood  at 

agreed  price  per  cord,  306. 
V.  Failure  of  general  contractor  to 
appeal  from  award  to  em- 
ployee of  subcontractor,  306- 
308. 


Cross-references.  Duty  and  liability 
of  independent  contractor  to  em- 
ployees of  the  common  employer,  see 
3  N.  C.  C.  A.  553-555;  when  relation- 
ship that  of  employer  and  employee 
and  when  that  of  independent  con- 
tractor in  proceedings  under  compen- 
sation acts,  see  7  N.  C.  C.  A.  1076- 
1097,  10  N.  C.  C.  A.  835-852,  15  N.  C. 
C.  A.  486-501,  17  N.  0.  0.  A.  682- 
703. 

I.    Joint  control  by  owner  and 
contractor. 

A  company  engaged  in  manufactur- 
ing cement  found  it  necessary  to  over- 
haul its  plant  and  install  new  machin- 
ery, and  therefore  made  an  arrange- 
ment with  a  partnership  which  was 
engaged   in   installing   machinery   and 
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4.  Ctonstltntioii— Amendment — ^Meaning  of  terms — ^Legislative  definition. 

The  terms  **  employers,  * '  **  employees, ' '  and  **  employ ment, "  as  used  in 
section  21,  article  20,  of  the  Constitution,  as  amended  in  October,  1911,  must  be 
construed  in  the  light  of  their  meaning  at  the  time  of  the  adoption  of  the 
amendment,  and  cannot  be  extended  by  legislative  definition,  since  such  an  ex- 
tension would,  in  effect,  be  an  amendment  of  the  Constitution,  if  accepted  as 
authoritative. 

5.  Workmen's  compensation — Oalifomia  act — Oonstltutionality. 

Section  25  of  the  Workmen's  Compensation,  Insurance  and  Safety  Act  of 
1917  (Stats.  1917,  p.  853),  relating  to  **the  liability  of  principal  employers  and 
contracting  employers,  general  or  intermediate,  for  compensation  ♦  »  »  when 
other  than  the  immediate  employer  of  the  injured  employee,"  is  unconstitu- 
tional in  so^  far  as  it  attempts  to  authorize  the  awarding  of  compensation 
against  a  third  person  not  an  employer,  and  such  section  was  not  ratified  and 
rendered  valid  by  the  amendment  of  section  21,  article  20,  of  the  Constitution, 
adopted  in  1918. 

Petitions  to  review  order  of  Industrial  Accident  Commission 
awarding  compensation  for  death  of  employee.  Order  aflBrmed  as 
to  one  petitioner  and  annulled  as  to  other. 

For  petitioner  Pacific  Gas  &  Electric  Co. — William  B.  Bosley  and 
John  Coghlan. 

For  petitioner  Perry — Gilbert  D.  Ferrell. 

For  respondents — Christopher  M.  Bradley. 

WILBUR,  J.  Two .  petitions  are  filed  to  review  the  same  order 
of  the  industrial  accident  commission,  awarding  compensation  for 
the  death  of  Robert  E.  Kendall.     The  award  was  made  under  the 


had  a  number  of  employees  skilled  in 
sucli  work,  whereby  the  partnership 
was  to  furnish  the  cement  company 
with  some  of  its  employees,  including 
a  foreman,  to  perform  the  services  re- 
quired on  the  premises  of  the  cement 
company,  the  partnership  to  receive 
as  compensation  a  sum  equal  to  10 
per  cent  of  the  payroll  of  the  em- 
ployees and  foreman  so  furnished. 
The  cement  company  was  to  furnish 
all  materials  and  was  to,  and  did,  in- 
fact,  g^ve  and  exercise  direction  and 
control  over  such  employees,  including 
tbe  foreman.  No  plans  and  specifica- 
tions were  entered  into  for  doing  the 
work  nor  were  the  nature  and  extent 
of  the  work  to  be  done,  closely  de- 
fined to  the  partnership  nor  any  spe- 


cific sum  of  money  agreed  upon  except 
the  10  per  cent  of  the  payroll.  An 
account  of  the  time  of  the  employees 
was  kept  by  the  cement  company,  they 
being  required  to  use  its  time  clock, 
and  a  check  for  their  total  wages, 
plus  10  per  cent,  was  sent  to  the  part- 
nership which,  in  turn,  paid  such  em- 
ployees' wages.  The  cement  company 
reserved  the  right  to  require  the  fur- 
nishing of  such  additional  employees 
as  it  should  deem  necessary  and  to 
cause  the  discharge  of  any  employees 
whom  it  might  regard  as  undesirable. 
The  industrial  accident  commission 
found  the  above  facts  on  sufiicient 
evidence  and,  further,  that  deceased 
was  employed  by  the  partnership  spe- 
cifically for  the  work  in  question  and 
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provisions  of  section  25  of  the  Workmen's  Compensation,  Insurance 
and  Safety  Act  of  1917  (Stats.  1917,  p.  831),  against  C.  E.  Perry 
as  the  immediate  employer,  and  against  the  Pacific  Gas  &  Electric 
Company  as  the  principal  employer. 

Both  petitioners  claim  that  the  evidence  is  insuflScient  to  show 
that  the  relation  of  employer  and  employee  existed  between  Perry 
and  the  deceased.  The  only  question  of  fact  in  the  case  is  whether 
the  relation  between  Perry  and  the  deceased  was  that  of  employer 
and  employee,  or  that  of  a  copartnership.  It  appears  from  the 
evidence  that  Perry,  as  an  independent  contractor,  entered  into  a 
contract  with  the  petitioner  Pacific  Gas  &  Electric  Company  to 
furnish  for  $20  a  day,  a  five-ton  road  roller,  with  a  man  and  neces- 
sary gasoline  and  supplies,  for  the  purpose  of  rolling  the  earth 
that  had  been  filled  into  a  trench  in  which  the  gas  mains  of  the 
petitioning  company  had  been  laid.  After  the  making  of  this 
contract  Perry  entered  into  an  arrangement  with  the  deceased 
by  which  the  deceased  operated  the  roller  in  question.  The  de- 
ceased was  crushed  between  a  heavy  automobile  truck  and  the  road 
roller  while  so  engaged,  and  so  injured  that  he  died.  In  the  absence 
of  other'  evidence  the  law  would  imply  a  contract  of  employment. 
That  a  proposition  was  made  by  Perry  to  the  deceased  by  which 
the  latter  was  to  operate  the  road  roller  upon  a  ** fifty-fifty  basis" 
is  established  by  the  testimony  of  Perry  and  others,  and  is  found 
by  the  commission  to  be  a  fact.  The  commission  also  found  that 
the  proposition  was  never  accepted,  but  was  still  under  considera- 
tion at  the  time  of  the  fatal  accident.    Perry  and  his  wife  testified 


had  not  been  a  regular  employee  prior 
to  such  employment;  that  the  contract 
of  hire  was  made  between  such  em- 
ployee and  the  partnership,  and  the 
former  looked  to  and  received  his  pay 
from  the  latter,  which  had  the  im- 
mediate power  to  discharge  him  and 
whose  foreman  he  was  obliged  to  take 
instructions  from;  that  the  partner- 
ship was  in  fact  participating  in  the 
performance  of  the  labor  upon  which 
the  employee  was  engaged  and  that, 
at  the  time  of  his  injury,  such  em- 
ployee was  employed  jointly  by  the 
partnership  and  the  cement  company, 
who  were  jointly  associated  in  carry- 
ing on  the  work.  The  controversy  in 
the  case  arose  over  which  of  three 
insurance    carriers   was   liable   on   the 


award  made  by  the  commission.  The 
Ocean  company  and  the  Employers* 
Liability  company  were  insurers  of 
the  partnership,  while  the  Aetna  com- 
pany insured  the  cement  company. 
The  court  held  that  the  definitions  of 
"employer*'  and  "employee"  in  the 
compensation  act  were  broad  enough 
to  include  both  the  general  and  spe- 
cial employer  and,  as  such  contracts 
of  employment  were  recognized  before 
the  adoption  of  the  constitutional 
amendment  authorizing  the  compensa- 
tion act,  there  was  no  reason  why 
either  or  both  general  and  speciaZ 
employments  might  not  give  jurisdic- 
tion to  the  accident  commission,  al- 
though, under  former  holdings,  an  in- 
dependent   contractor    is   not    entitled 
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to  conversations  with  the  deceased  tending  to  show  an  acceptance 
of  Perry's  proposition.  To  rebut  this  evidence  the  testimony  of 
decedent's  wife,  his  sister,  and  other  witnesses  was  received  to 
prove  declarations  of  the  deceased  made  from  time  to  time  and  up 
to  the  day  before  the  accident,  to  the  effect  that  the  deal  between 
Perry  and  himself  had  not  been  consummated.  This  was  hearsay, 
and  petitioner  Perry,  conceding  its  admissibility  under  the  express 
provisions  of  the  statute   (Stats.  1917,  §60a),  states: 

"It  may  be  said  that  it  is  for  the  eommission  alone  to  say  as  to  the  weight 
or  credibility  to  be  fi^ven  to  this  evidence.  If  so,  then  the  eommission  may, 
arbitrarily  or  otherwise,  as  in  the  present  case,  disregard  in  toto  all  evidence 
heretofore  considered  by  the  law  and  the  courts  as  admissible  and  entitled  to 
any  consideration  at  all,  and  base  its  findings  on  the  sandy  foundations  of  some 
hearsay  evidence,  giving  to  such  hearsay  as  great  or  greater  weight  than  it 
would  be  entitled  5  it  were  eoncededly  of  the  most  competent  character,  with- 
out limitation  on  the  commission  of  any  sort,  or  redress  on  the  part  of  one  ag- 
grieved thereby." 

It  being  granted  that  the  testimony  was  admissible,  it  follows, 
of  course,  that  the  weight  of  the  evidence  is  to  be  determined  by 
the  commission.  It  is  true  that,  when  we  depart  from  well-recog- 
nized principles  of  law  concerning  the  admissibility  of  evidence, 
we  embark  upon  a  sea  of  difficulty.  This  was  pointed  out  in 
August,  1915,  in  Englebretson  v.  Industrial  Accident  Commission, 
170  Cal.  793,  151  Pac.  421,  concerning  hearsay  evidence.  The  leg- 
islature, however,  has  since  expressly  provided  that  neither  the 
commission  nor  its  referees — 

"shall  be  bound  by  the  common  law  or  statutory  rules  of  evidence  or  procedure, 


to  compensation.  Accordingly  the  de- 
eision  of  the  commission,  that  the  in- 
surers of  both  the  partnership  and  the 
cement  company  were  liable,  based 
upon  their  Joint  control,  was  affirmed. 
A  special  question  as  to  the  liability 
of  the  Ocean  insurance  company  arose 
out  of  a  claim  that  the  work  of  the 
partnership  at  the  cement  plant  was 
included  by  mutual  mistake  in  the 
policy  which  was  intended  to  cover 
only  work  of  the  partnership  at  a 
different  point.  After  the  accident  in 
question  a  rider  was  attached  to  the 
policy  by  the  parties  amending  it  so 
it  covered  only  the  work  originally 
intended.  It  was  held  that,  while  the 
parties  to  the  contract  bf  insurance 
eould  not  amend  it  after  an  accident 


to  defeat  rights  of  compensation  that 
had  accrued  and,  if  the  addition  was 
in  fact  an  amendment  of  the  policy 
by  mutual  consent,  the  rights  of  the 
claimant  could  not  be  affected,  never- 
theless, if  the  policy  issued  differed 
from  that  contracted  for,  there  was 
no  reason  why  the  parties  could  not 
correct  it  unless,  for  some  reason,  they 
were  estopped  from  doing  so.  As 
there  was  no  showing  that  any  of  the 
parties  whose  rights  were  involved 
knew  of  the  existence  of  the  policy 
before  the  accident  no  grounds  of 
estoppel  existed  and  the  award,  as 
against  such  insurance  company,  was 
annulled  and  the  awards  against  the 
other  insurers  of  the  partnership  and 
cement    company    were    affirmed.      It 
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^  *  *  nor  shall  any  order,  award,  rule  or  regulation  be  invalidated  because 
of  the  admission  into  the  record,  and  use  as  proof  of  any  fact  in  dispute,  of 
any  evidence  not  admissible  under  the  said  common  law  or  statutory  rules  of 
evidence  and  procedure."    Stats.  1917,  p.  871,  sec.  60a. 

Similar  provisions  of  the  law  of  1915  have  been  considered  by 
this  court  and  upheld.  Stats.  1915,  p.  1102,  §  77a ;  Western  Indem- 
nity Co.  V.  Industrial  Accident  Com'n,  174  Cal.  315,  163  Pac.  60; 
Employers'  Liability  Ass'n  Cp.  v.  Industrial  Accident  Com'n,  177 
Pac.  273. 

It  may  be  remarked,  however,  in  this  connection  that  the  testi- 
mony of  both  Perry  and  his  wife,  upon  which  he  relies  to  establish 
the  fact  of  acceptance  by  deceased,  although  permitted  by  our  stat- 
ute, was  inadmissible  under  the  common  law,  on  the  ground  of  their 
interest  in  the  controversy.  1  Greenleaf  on  Ev.,  §§  326,  328c,  333b, 
334,  335,  341;  Dawley  v.  Ayers,  23  Cal.  108.  The  finding  of  the 
commission  that  the  relationship  between  Perry  and  the  deceased 
was  that  of  employer  and  employee  is  binding  upon  this  court. 

The  Pacific  Gas  &  Electric  Company  asks  for  a  review  on  the 
additional  ground  that  section  25  of  the  act  of  1917  is  unconsti- 
tutional, and  that  therefore  the  commission  had  no  jurisdiction  to 
entertain  the  proceeding  or  to  make  the  award  against  it.  It  has 
been  held  that  the  state  Constitution  did  not  contemplate  a  law 
authorizing  an  award  of  compensation  by  the  Industrial  Accident 
Commission  against  some  person  other  than  the  employer.  Carstens 
V.  Pillsbury,  172  Cal.  572,  158  Pac.  218;  Sturdivant  v.  Pillsbury, 
172  Cal.  581,  158  Pac.  222;  Western  Metal  Supply  Co.  v.  Pillsbury, 


was  contended  that  the  evidence  that 
the  death  of  decedent  arose  out  of  his 
employment  was  insufficient  because  it 
consisted  in  part  of  his  hearsay  decla- 
rations. This  evidence  was  held  suf- 
ficient under  the  amendment  of  1915, 
which  expressly  permitted  such  testi- 
mony. Employers'  Liability  Assur. 
Corp.  v.  Industrial  Ace.  Commission, 
—  Cal.  —,  177  Pac.  273  (1918).  Re- 
hearing denied  Jan.  23,  1919. 

II.  Employee  hired  and  paid  by  owner 

and  turned  over  to  Independent 

contractor. 

A  blowpipe  company  contracted 
with  a  wheel  company  to  install  in 
the    latter 's    plant,    a    dust    collecting 


system.  The  blowpipe  company  was 
to  furnish  the  skilled  mechanics  for 
doing  the  work  and  the  wheel  com- 
pany was  to  furnish  such  common 
laborers  as  were  needed  to  assist  the 
mechanics.  The  wheel  company,  in 
addition  to  the  price  for  the  materials 
and  machinery  furnished,  was  to  pay  60 
cents  per  hour  for  the  skilled  mechan- 
ics and  to  pay  their  jailroad  fare  and 
board  while  on  the  job.  In  accord- 
ance with  this  arrangement,  the  wheel 
company  furnished  a  helper  for  each 
skilled  mechanic  furnished  by  the 
blowpipe  company  and  during  the 
progress  of  the  work  an  explosion 
occurred,  killing  one  of  the  mechanics 
and  his  helper.  The  arbitration  com- 
mittee   to    which    was    referred    the 
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172  Cal.  407,  156  Pac.  491,  Ann,  Cas.  1917E,  390.  It  was  therefore 
held  that  section  30  of  the  Workmen's  Compensation,  etc.,  Act  of 
1913  (Stats.  1913,  c.  176,  p.  294),  was  violative  of  article  20,  §21, 
of  the  Constitution.  The  Workmen's  Compensation,  etc..  Act  of 
1917  changes  the  language  of  the  corresponding  section  (25),  so 
that  instead  of  using  the  word  * 'principals*'  the  words  ''principal 
employers''  are  used,  and  instead  of  the  word  "contractors'*  the 
words  "contracting  employers,  general  or  intermediate,"  are  used 
(section  30,  Stats.  1917,  p.  853) ;  but  the  change  does  not  meet  the 
constitutional  diflBculty,  for  the  reason  that  the  terms  "employers," 
"employees"  and  "employment,"  as  used  in  section  21,  art.  20,  of 
the  Constitution,  as  amended  in  October,  1911,  must  be  construed  in 
the  light  of  their  meaning  at  the  time  of  the  adoption  of  the  amend- 
ment, and  cannot  be  extended  by  legislative  definition,  for  such 
extension  would,  in  effect,  be  an  amendment  of  the  Constitution,  if 
accepted  as  authoritative.  See  Employers'  Liability  Assurance  Co. 
v.  Industrial  Accident  Com'n,  177  Pac.  273,  and  cases  there  cited. 
It  would  follow,  therefore,  that  the  reasons  for  holding  section  30 
of  the  Workmen's  Compensation  Act  of  1913  unconstitutional  would 
apply  with  equal  force  to  section  25  of  the  Act  of  1917.  Carstens 
V.  Pillsbury  and  other  cases,  supra.  Respondent,  however,  contends 
that  the  legislative  power  was  enlarged  by  the  addition  of  section 
nVo,  art.  20,  to  the  Constitution  by  an  amendment  adopted  No- 
vember 3,  1914,  and  that  such  amendment  authorizes  the  legislation 
in  question.  This  amendment  was  in  force  at  the  time  of  the 
decision  in  Carstens  v.  Pillsbury,  supra,   decided  in   1916,   and  no 


claim  of  the  helper's  widow  found 
that  she  was  entitled  to  an  award 
against  the  blowpipe  company  and  its 
insurer.  Upon  appeal  the  industrial 
accident  board  affirmed  the  finding 
that  plaintiff  was  entitled  to  an  award, 
but  reversed  the  finding  that  the  blow- 
pipe company  was  liable  and  held  the 
wheel  company  liable.  The  matter  was 
taken  to  the  supreme  court  on  cer- 
tiorari, the  sole  question  being  aa  to 
which  company  was  liable.  The  court 
found  that  after  the  laborers  were 
employed  and  turned  over  to  the 
blowpipe  company  nothing  was  left  to 
be  done  by  the  wheel  company  but 
to  pay  them,  as  they  worked  with  the 
servants  of  the  blowpipe  company, 
used    its     tools    upon     its  .  materials. 


obeyed  its  orders,  worked  the  number 
of  hours  designated  by  that  company 
and  obtained  its  consent  if  they  de- 
sired to  absent  themselves  for  a  time. 
The  blowpipe  company  was  supposed 
to  know  the  safe  and  unsafe  method 
of  doing  the  work,  and  Jhe  wheel 
company  did  not  reserve  the  right  to 
direct  or  interfere  with  the  work  and, 
so  far  as  the  record  shows,  did  not 
do  so,  but  simply  contracted  for  re- 
sults and  had  little  interest  in  the 
details  leading  up  to  a  fulfillment  of 
the  contract.  Under  these  circum- 
stances the  court  found  that  the  blow- 
pipe company  was  the  master  and  de- 
ceased its  temporary  servant,  vacated 
the  award  against  the  wheel  company 
and     ordered     that     one     be     entered 
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contention  was  then  made  by  respondents  that  it   authorized  the 
legislation  in  question.     It  provides  that: 

"The  legislature  may,  by  appropriate  legislation,  provide  for  the  establish- 
ment of  a  minimum  wage  for  women  and  minors  and  may  provide  for  the  com- 
fort, health,  safety  and  general  welfare  of  any  and  all  employees.  No  pro> 
vision  of  this  Constitution  shall  be  construed  as  a  limitation  upon  the  authority 
of  the  iegislature  to  confer  upon  any  commission  now  or  hereafter  created,  such 
power  and  authority  as  the  legislature  may  deem  requisite  to  carry  out  the  pro- 
visions of  this  section." 

It  is  contended  that  the  language  **and  may  provide  for  the 
comfort,  health,  safety  and  general  welfare  of  any  and  all  em- 
ployees" and  the  last  sentence  of  the  amendment  **  gives  unlimited 
scope  to  the  legislature  in  conferring  jurisdiction  upon  respondent 
commission.-'  The  Workmen's  Compensation  Act  of  1917  provides 
in  section  1: 

"This  act  and  each  and  every  part  thereof  is  an  expression  of  the  police 
power  and  is  also  intended  to  make  effective  and  apply  to  a  complete  system 
of  workmen's  compensation  the  provisions  of  section  seventeen  and  one-half  of 
article  twenty  and  section  twenty-one  of  article  twenty  of  the  Constitution  of 
the  state  of  California.  A  complete  system  of  workmen's  compensation  includes 
adequate  provision  for  the  comfort,  health,  safety  and  general  welfare  of  any 
and  all  employees  and  those  dependent  upon  them  for  support  to  the  extent  of 
relieving  from  the  consequences  of  any  injury  incurred  by  employees  in  the 
course  of  their  employment,  irrespective  of  the  fault  of  any  party,"  etc. 

These  recitals  in  the  legislative  act  by  which  it  is  sought  to 
designate  the  source  of  constitutional  power  to  enact  the  statute 
have  no  weight  other  than  as  an  expression  of  the  legislative 
opinion  that  the  law  is  constitutional — ^an  inference  which  arises 
with  equal  force  from  the  fact  of  its  enactment.    It  is  sufficient  for 


against  the  blowpipe  company,  the 
wheel  company  and  plaintiff  to  recover 
costs  in  the  supreme  court  and  tax 
them  against  the  blowpipe  company. 
Arnett  v.  Hayes  Wheel  Co.,  201  Mich. 
67,  166  N.  W.  957   (1918). 

nL    Engineer  loaned  with  locomotive 
crane  to  subcontractor. 

Deceased  was  the  engiheer  in  charge 
of  a  locomotive  crane  belonging  to  a 
construction  company  which  was  put 
at  the  disposal  of  a  subcontractor,  the 
employees  in  charge  being  instructed 
by  the  master  mechanic  of  the  con- 
struction company  to  do  absolutely 
as  they  were  told  by  the  construction 
company.     The  crane  was  sent  to  lift 


an  engine  from  a  lighter  to  a  flat 
car.  Before  attempting  the  lift,  the 
employees  in  charge  inquired  the 
weight  of  the  engine  and  the  radius 
and  figured  that  the  crane  could  do 
the  work,  so  that  the  jacks  and  rail 
clamps  furnished  to  support  and  fasten 
the  crane  were  not  used.  When  the 
crane  was  started  it  tipped  and  de- 
ceased was  scalded  so  that  he  died  in 
a  few  hours.  Both  the  construction 
company  and  the  subcontractor  were 
insured  under  the  compensation  act 
and  the  accident  board  awarded  com- 
pensation against  the  insurer  of  the 
construction  company  in  favor  of  the 
widow  and  she  appealed  to  protect 
her  rights  against  the  subcontractor 
in  case  it  should  be  found  that  the 
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the  purposes  of  this  case  to  say  that  section  17^  only  purports,  so 
far  as  here  involved,  to  authorize  legislation  with  reference  to 
"employees,"  and  its  application,  therefore,  must  be  based  upon 
the  existence  of  an  employment.  The  same  considerations  that  led 
this  court  to  hold  unconstitutional  the  effort  of  the  legislature  to 
extend  the  provisions  of  the  Workmen's  Compensation  Act  to 
relations  other  than  those  of  employer  and  employee  would  apply 
with  equal  force  to  legislation  under  this  section.  It  is  not,  there- 
fore, necessary  for  us,  in  this  action,  to  further  construe  section 
17%.  It  is  not  improper  to  observe,  however,  that  the  printed 
arguments  for  and  against  that  amendment,  submitted  with  the 
proposed  amendment,  to  the  people  at  the  election  in  1914,  are 
wholly  confined  to  a  consideration  of  the  law  as  affecting  the 
establishment  of  a  minimum  wage  for  women  and  minors.  It  is 
true,  of  course,  that  this  fact  would  not  limit  the  plain  language 
of  the  constitutional  provision  in  question.  But,  in  view  of  its 
broad  general  terms,  that  fact  is  worthy  of  consideration  in  ascer- 
taining the  intent  of  the  people  in  adopting  the  amendment.  From 
these  considerations  it  is  manifest  that  no  authority  is  thereby  given 
to  impose  liability  upon  third  persons  for  injuries  to  employees. 

Respondent  calls  our  attention  to  an  amendment  of  section  21, 
art.  20,  adopted  at  the  general  election  in  November,  1918.  This 
amendment  completely  revises  that  section.  As  it  was  adopted  long 
after  the  accident  in  question,  it  is  conceded  that  it  has  no  appli- 
cation, save,  as  is  contended,  that  the  last  paragraph  of  the  amend- 
ment has — 


board  was  in  error  and  the  insurer  of 
the  constmetion  company  also  ap- 
pealed. The  court  said  that  when 
one  in  the  general  employment  of  a 
contractor  assists  with  a  machine  be- 
longing to  the  contractor  in  the  work 
of  an  employer  to  whom  the  servant 
is  lent  the  servant  may  become,  with 
his  consent,  the  servant  of  the  special 
employer,  but  in  such  case  it  will  be 
presumed  that,  in  the  management  of 
the  machine,  the  employee  in  charge 
remains  the  servant  of  the  general 
employer  and  does  not  become  the 
servant  of  the  special  employer  which 
presumption  may,  however,  be  over- 
come by  evidence  to  the  contrary.  It 
was  held  that,  while  the  industrial 
board  might  well  have  found  that 
19  N.  C.  C.  A.— 20 


deceased  became  the  servant  of  the 
subcontractor,  there  was  evidence  to 
justify  a  finding  that  the  crane  was 
a  complicated  piece  of  machinery  and 
that  its  control  was  left  entirely  with 
deceased,  with  no  direction  for  its 
management  froin  the  subcontractor, 
and  that  if  deceased  was  directed  to 
lift  a  greater  load  than  the  crane 
would  stand  he  would  be  supposed  to 
refuse  to  undertake  it  for  the  pro- 
tection of  the  crane,  and  that  de- 
ceased, in  the  management  of  the 
crane,  remained  the  employee  of  the 
construction  company,  the  general  em- 
ployer. As  the  question  was  one  of 
fact  and  there  was  evidence  to  sup- 
port the  finding,  the  court  held  it 
could  not  be  set  aside  and  the  decree 
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*' swept  away  any  technical  defect  which  might  have  existed  to  hamper  the 
full  exercise  of  jurisdiction  by  the  industrial  accident  commission  under  the 
statute  which  was  in  force  when  the  amendment  was  adopted.  The  portion  of 
the  amendment  thus  relied  upon  is  as  follows:  'Nothing  contained  herein  shall 
be  taken  or  construed  to  hamper  or  render  ineffectual  in  any  measure  the  crea- 
tion and  existence  of  the  industrial  accident  commission  of  this  state,  or  the 
state  compensation  insurance  fund,  the  creation  and  existence  of  which,  with 
all  the  functiona  vested  in  them,  are  hereby  ratified  and  confirmed.'  "  (Italics 
ours.) 

VoT  the  purposes  of  this  case  it  is  suflBeient  to  notice  that,  so 
far  as  the  amendment  in  effect  ratifies  and  confirms  existing  legis- 
lation purporting  to  vest  power  in  the  commission  to  award  com- 
pensation against  persons  other  than  the  employer,  such  power 
never  was  vested  in  the  commission,  for  the  reason  that  the  legis- 
lative attempt  to  vest  such  power  was  unconstitutional  and  void. 
Carstens  v.  Pillsbury,  supra.  The  amendment  does  not  attempt  to 
ratify  this  futile  legislation,  but  only  to  ratify  in  the  commission 
** functions  vested  in  them.''  This  amendment  did  not,  therefore, 
purport  to  extend  the  power  of  the  commission  beyond  that  which 
had  theretofore  been  lawfully  vested  in  them.  The  fact,  if  it  be  a 
fact,  that  the  commission  was  exercising  the  functions  provided 
by  the  law  of  1917  (section  25),  that  is,  that  they  were  in  fact 
awarding  compensation  to  employees  against  others  than  their  em- 
ployers, does  not  **vest"  such  functions  within  the  meaning  of  the 
amendment,  which  must  obviously  refer  to  legal  authority.  It 
should  be  observed  that  the  amendment  did  not  attempt  to  ratify 
the  Workmen's  Compensation  Act  of  1917,  but  merely  to  confirm 


was  affirmed.    Emach's  Case,  —  Mass. 
— ,  123  N.  E.  86   (1919). 

IV.    Employee  of  one  cutting  wood  at 
agreed  price  per  cord. 

One  Smith  contracted  with  a  lumber 
company  to  cut  certain  standing  tim- 
ber for  which  he  was  to  receive  $1.35 
per  cord  and  he  subcontracted  the  job 
to  several  others,  who  in  turn  hired 
laborers.  Among  such  subcontractors 
was  one  B,  who  was  to  be  paid  $1.20 
per  cord,  and  he  hired  deceased,  who 
was  killed  by  a  falling  tree.  The  in- 
dustrial commission  made  an  award 
against  Smith  and  his  insurance  car- 
rier, and  on  appeal  the  court  held 
that  there  was  no  evidence  whatever 
that  Smith  ever  entered  into  a  con- 
tract for  the  employment  of  deceased 


and  without  such  evidence  there  was 
nothing  for  the  compensation  law  to 
operate  upon  and  the  determination  of 
the  commission  was  without  effeet. 
The  award  was  reversed  and  the  claim 
dismissed.  Tsangoumos  v.  Smith,  183 
N.  Y.  App.  Div.  751,  171  N.  Y.  Supp. 
256  (1918). 

V.     Failure  of  general  contractor  to 

appeal  from  award  to  employee 

of  subcontractor. 

Thaxter  v.  Finn,  —  Oal.  — ,  178  Pac. 
163  (1918),  in  which  a  rehearing  was 
denied  June  10,  1918,  was  a  proceed- 
ing against  a  sheriff  to  require  him 
to  enforce  against  one  Janssen  and 
his  insurer  an  execution  issued  upon  a 
judgment  entered  upon  an  award  of 
the  industrial  accident  commission  in 
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powers  already  lawfully  vested  in  the  commission.  This  distinction 
can  be  best  emphasized,  perhaps,  by  calling  attention  to  the  dif- 
ference between  the  language  under  consideration  and  that  of  the 
constitutional  amendment  of  October  10,  1911,  with  relation  to 
the  Railroad  Commission  and  the  Railroad  Commission  Act  (Const, 
art.  12,  §22),  wherein  it  was  provided  as  follows: 

**Tlie  provisions  of  this  section  shall  not  be  construed  to  repeal  in  whole 
or  in  part  any  existing  law  not  inconsistent  herewith,  and  the  'Railroad  Com- 
luission  Act'  of  this  state  approved  February  10,  1911,  shall  be  construed  with 
reference  to  this  constitutional  provision  and  any  other  constitutional  provision 
becoming  operative  concurrently  herewith.  And  the  said  act  shall  have  the 
same  force  and  effect  as  if  the  same  had  been  passed  after  the  adoption  of 
this  provision.     *     *     *  " 

In  the  latter  case  the  legislation  was  expressly  ratified  and  the 
method  of  its  interpretation  pointed  out  in  the  constitutional  amend- 
ment, while  the  amendment  under  consideration  merely  purports 
to  ratify  powers  and  functions  already  vested  in  the  commission. 
If  it  was  proposed  to  ratify  and  confirm  legislation  otherwise  un- 
constitutional,   that    purpose    should    have    been    clearly    expressed. 

It  follows,  then,  that  section  25  of  the  Workmen's  Compensation 
Act  of  1917  (Stats.  1917,  p.  853),  is  unconstitutional  in  so  far  as 
it  attempts  to  authorize  the  awarding  of  compensation  against  a 
third  person  not  an  employer,  for  the  same  reason  that  the  previous 
statute  was  unconstitutional,  and  that  the  amendment  to  section  21 
of  article  20  of  the  Constitution  does  not  ratify  the  legislation 
condemned  as  unconstitutional  in  Carstens  v.  Pillsbury,  supra. 


favor  of  petitioner.  The  work  upon 
which  petitioner  was  engaged  at  the 
time  of  the  accident  was  the  erection 
of  a  building  for  which  Janssen  was 
the  general  contractor  and  petitioner's 
employer,  a  subcontractor.  When  the 
award  was  made  no  objection  thereto 
was  made  by  any  of  the  defendants 
and  payments  were  made  thereon  for 
some  time  when  further  payments 
were  refused,  doubtless  due  to  a 
decision  of  the  supreme  court  that 
the  legislature  was  not  empowered  to 
authorize  the  commission  to  enforce 
liabilities  in  favor  of  an  employee 
against  persons  otHer  than  his  imme- 
diate employer.  The  court  held  that 
while,  if  an  application  for  review 
had  been  made  by  Janssen  and  his 
insurer   for   a   writ   of   review   within 


the  time  allowed  by  the  act,  the  award 
would  have  been  annulled  as  to  them, 
such  relief  would  not  now  be  granted 
because  the  sole  judicial  review  con- 
templated by  the  act  can  be  had  only 
when  a  proceeding  is  instituted  in  the 
proper  court  within  the  lime  specified 
by  the  act.  It  was  urged  that  upon 
the  face  of  the  record  the  award  and 
judgment  as  to  Janssen  and  the  car- 
rier were  absolutely  void  and  open  to 
collateral  attack  for  want  of  jurisdic- 
tion of  the  suj>ject-matter  so  that  the 
writ  issued  on  the  judgment  was  a 
mere  nullity  affording  no  justification 
to  the  sheriff  to  make  a  levy.  It  was 
held,  however,  that  the  clear  intent 
of  the  legislature  was  to  render  awards 
free  from  review  or  attack  of  any 
kind   except  as  prescribed  in  the  act 
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Petitioner  Perry  also  complains  that  the  award  was  excessive, 
but,  upon  the  basis  of  his  own  testimony  that  one  could  work  at 
the  business  260  days  in  a  year  at  $6  to  $7  a  day,  the  award  was 
not  excessive. 

The  order  awarding  compensation  against  petitioner  C.  E.  Perry 
is  afl&rmed,  and  that  portion  of  the  order  seeking  to  award  com- 
pensation against  the  Pacific  Gas  &  Electric  Company  is  annulled. 


LAWLOR,  J.  (concurring).  I  concur  specially  in  the  judgment 
and  in  what  is  said  on  the  question  whether  the  relationship  of 
employer  and  employee  existed  between  C.  E.  Perry  and  the 
deceased.  I  also  concur  in  the  judgment  on  the  constitutional 
question.  This  I  would  not  be  prepared  to  do,  however,  if  the 
questions  decided  in  Carstens  v.  Pillsbury,  172  Cal.  572,  158  Pac. 
218,  and  Sturdivant  v.  Pillsbury,  172  Cal.  581,  158  Pac.  222,  were 
now  presented  for  the  first  time.  T  dissented  in  those  cases  prin- 
cipally for  the  reason  that,  in  my  opinion,  the  grant  of  power  to 
the  legislature  (section  21,  art.  20,  Const.),  authorized  that  body, 
in  order  to  more  fully  realize  the  fundamental  objects  of  the  new 
order  of  rights  and  liabilities,  to  create  and  enforce  a  liability 
against  the  owner,  the  general  contractor,  and  the  subcontractor 
as  well  as  the  immediate  employer  of  the  injured  workman.  To 
this  view  I  still  adhere,  but,  the  contrary  opinion  having  become 
the  settled  law  of  the  state,  I  think  the  decision  reached  herein 
must  be  accepted. 


and  that  there  was  no  absolute  lack 
of  jurisdiction  in  the  commission  over 
the  matter,  such  as  is  generally  re- 
garded as  ground  for  collateral  at- 
tack, but  that  the  proceeding  was  of 
the  class  confided  to  the  jurisdiction 
of  the  commission  and  there  was,  in 
substance,  only  a  lack  of  any  suffi- 
cient evidence  on  which  to  sustain  the 


award  against  Janssen  and  the  insur- 
ance company  so  that  the  award  be- 
came absolutely  final  against  them 
when  they  failed  to  ask  for  any  re- 
hearing before  the  commission  or  for 
any  review  by  the  supreme  court  or 
district  court  of  appeal  within  the 
time  allowed  by  the  act. 

B.  L.  S. 
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OHELENTIS  v.  LUOKENBAOH  STEAMSHIP  COMPANY,  INC. 

[Supreme  Court  of  the  United  States,  June  3,  1918.] 

247  U.  8.  372,  62  L.  Ed.  1171,  38  Sup.  Ot.  372,  aff'g  156  0.  C.  A.  234, 

243  Fed.  536. 

1.    Ad]nlralt7--Jiiri8dictlon--I]ijiiri68  to  seaman. 

Where  the  employment  of  a  seaman  was  a  maritime  contract,  the  work 
about  which  he  was  engaged  when  injured  was  maritime  in  its  nature,  and  the 
injuries  received  were  also  maritime,  the  rights  and  liabilities  of  such  seaman 
and  the  shipowner  were  matters  clearly  within  admiralty  jurisdiction. 


CASE  NOTE. 

Applieation  of  common  law  and  state 
statutes  to  actions  for  personal 
injury  to  or  deatli  of  seaman. 

I.   Personal  injuries,  809-321. 

A.  Workmen's  compensation  acts, 

309-317. 

1.  California,  809-311. 

2.  Louisiana,  811-812. 
8.  Massachusetts,  812. 
4.   New  York,  312-314. 

6.   Rhode  Island,  814-815. 

6.  Washington,  315. 

7.  Wisconsin,  316-317. 

B.  Employers'  liability  acts,  817- 

819. 

1.  New  York,  817. 

2.  Ohio,  317-818. 

8.  Oregon,  818-819. 

C.  Common  law,  819-821. 

1.  Tests  of  admiralty  jurisdic- 

tion, 819-820. 

2.  Distinction  between  right  of 

action  and  remedy,  820. 

3.  Idbel  based  upon  judgment 

in  state  court,  820-321. 
II.   Death,  821-886. 

A.  State  wrongful  death  statutes, 
821-830. 

1.  California,  821-822. 

2.  Florida,  822. 

8.   Kentucky,  822-823. 

4.  Maryland,  828-825. 
6.   Massachusetts,  825. 

6.  New  York,  826-826. 

7.  Ohio,  826-827. 

8.  Oregon,  827. 


9.   Pennsylvania,  827-328. 

10.  South  Carolina,  828-829. 

11.  Virginia,  829. 

12.  Washington,  829-330. 

B.  Effect  of  failure  to  plead  place 

of  accident,  830-331. 

C.  Workmen's  compensation  acts, 

831-335. 

1.  Connecticut,  831. 

2.  New  Jersey,  831-882. 
8.   New  York,  832-884. 
4.   Texas,  834-835. 

D.  Employers'  liability  acts,  835-836. 

1.  Federal,  835-386. 

2.  New  York,  886. 

Cross-references.  Conflict  between 
admiralty  law  and  workmen's  com- 
pensation acts,  see  13  N.  C.  C.  A.  782- 
799,  10  N.  C.  C.  A.  688-699;  appHca- 
tion  of  workmen's  compensation  acts 
to  cases  within  admiralty  jurisdiction, 
see  14  N.  C.  C.  A.  597-601. 

I.    Personal  Injuries. 

A.     Workmen's  compensation  acts. 

1.    Oalifomia. 

The  libelant,  a  seaman,  was  injured 
by  a  blow  on  the  head  while  on  board 
a  vessel  of  the  respondent.  Upon 
making  a  request  for  payment  of  the 
injury  sustained,  he  was  sent  to  the 
insurance  company  of  the  respondent 
and  during  four  weeks  was  paid  the 
compensation  due  under  the  Work- 
men's Compensation  Act,  each  time 
signing  a  receipt  for  the  sum  received. 
While    the    last    receipt    contained    a 
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2.  Admiralty— Injuries  to  seaman — Measure  of  recovery. 

Under  maritime  law,  an  injured  seaman  can  properly  demand  only  wages, 
maintenance  and  cure. 

3.  Admiralty — ^Injuries  to  seaman — ^Power  of  state  to  grant  full  ijidemnity. 

No  state  has  power  to  abolish  the  well-recognized  maritime  rule  concerning 
a  seaman's  measure  of  recovery  for  injuries  and  substitute  therefor  the  full  in- 
demnity rule  of  the  common  law;  such  a  substitution  would  distinctly  and 
definitely  change  or  add  to  the  settled  maritime  law  and  would  be  destructive  of 
the  uniformity  and  consistency  at  which  the  Constitution  aimed  on  all  subjects 
of  a  commercial  character  affecting  the  intercourse  of  the  states  with  each 
other  or  with  foreign  states. 

4.  Words  and  phrases — "Bight." 

A  ** right"  is  a  well-founded  or  acknowledged  claim. 


clause  releasing  the  owners  ,of  the 
steamer  from  all  further  liability,  it 
appeared  the  libelant  did  not  know 
the  clause  was  inserted  and  presumed 
he  was  simply  signing  a  receipt  for 
the  money  received.  The  respondent 
contended  that  the  libelant  having 
accepted  compensation  under  the  Cali- 
fornia statute  could  not  claim  damages 
of  his  right  of  action  in  the  admiralty 
court.  The  court,  however,  awarded 
the  sum  of  $1,200  for  the  injuries  ;ns- 
tained  and  $9.16  for  wages,  less  the 
payments  already  received.  As  the 
court  said:  *'I  am  of  the  opinion 
*  *  *  that  this  act  (Workmen's 
Compensation  Act  of  California)  can- 
not and  does  not  deprive  the  seaman 
of  his  right  of  action  in  the  admiralty 
court  for  damages  for  injuries  caused 
by  the  negligence  of  the  shipowner  in 
providing  defective  appliances.  But 
if  the  injured  seaman  shall,  as  he 
may,  subject  himself  to  the  state  tri- 
bunals, and  claim  and  receive  the 
amount  awarded  under  the  act,  or  if 
by  agreement,  fairly  entered  into,  the 
amount  to  be  paid  under  the  act  is 
fixed,  and  he  accepts  it  with  full 
knowledge  of  the  extent  of  his  in- 
juries, he  should  not  later  be  permit- 
ted to  maintain  an  action  for  the 
same  injuries.  But  where,  as  here, 
the  amount  has  been  fixed  by  the  em- 
ployer, and  not  by  any  tribunal  or 
agreement,  and  is  not  adequate,  the 
seaman  may  pursue  his  remedy  in  the 
admiralty,     and,     if     successful,     the 


amount  already  received  by  him  will 
bo  credited  upon  the  amount  of  the 
judgment  entered."  Eiegel  v.  Higgins, 
241  Fed.  718   (1917). 

The  plaintiff,  a  barber  on  one  of 
the  defendant's  lines  used  in  foreign 
commerce,  had  been  ashore  on  leave 
while  the  vessel  was  in  a  foreign  port. 
At  the  place  in  question  vessels  were 
compelled  to  lie  in  midstream  and 
crews  and  passengers  were  transferred 
to  and  from  the  shore  in  a  launch 
operated  by  another  company  under 
a  contract  of  hire  for  that  purpose. 
On  his  return  to  the  ship  and  while 
attempting  to  board  it,  the  sea  being 
somewhat  choppy,  he  was  thrown  down 
and  injured,  sustaining  a  broken  leg. 
The  fracture  was  imperfectly  reduced 
and  he  was  brought  home  in  charge 
of  the  ship's  doctor  without  any  re- 
setting of  the  limb,  resulting  in  a 
partial  knitting.  Consequently,  upon 
his  arrival  in  this  country,  the  bones 
had  to  be  rebroken  and  he  was  unfit 
for  work  for  3  or  4  months.  The 
court  found  that  the  plaintiff's  injury 
resulted  from  the  negligent  handling 
of  the  boat,  in  which  the  plaintiff  was 
not  contributorily  negligent.  The 
plaintiff  contended  that  Ms  claim  was 
within  the  Workmen's  Compensation 
Act  of  California.  The  court  gave 
judgment  for  the  plaintiff  for  $1,400 
for  wages  and  medical  treatment,  but 
held  that  the  provisions  of  the  federal 
judicial  code  saving  to  suitors  the 
right  of  a  common-law  remedy  where 
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6.    Words  and  phrases — *<Bemedy.*' 

A  *  *  remedy ' '  is  the  means  employed  to*  enforce  a  right  or  redress  an  injury. 

6.    Admiralty — Injorles  to  seaman — ^Effect  of  Judiciary  Act. 

Under  the  saving  clause  of  section  9,  Judiciary  Act  of  1789,  1  Stat.  76,  77, 
whereby  District  Courts  of  the  United  States  were  given  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  **  saving 
to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the  common 
law  is  competent  to  give  it"  (Judicial  Code,  sees.  24,  256),  a  right  sanctioned 
by  the  maritime  law  may  be  enforced  through  any  appropriate  remedy  recog- 
nized at  common  law,  but  there  is  nothing  therein  which  reveals  an  intention 
to  give  an  injured  seaman,  whose  rights  are  those  recognized  by  the  law  of 
the  sea,  an  election  to  determine  whether  the  shipowner's  liability  for  his 
injury  shall  be  measured  by  common-law  standards  rather  than  by  those  of  the 
maritime  law. 


the  eommon  law  was  competent  to 
give  it,  did  not  include  a  remedy 
under  a  compensation  statute  in  the 
present  case,  especially  since  such 
compensation  statute  had  been  held 
by  the  state  supreme  court  not  to 
cover  injuries  sustained  outside  the 
territorial  limits  of  the  state.  Hart- 
man  V.  Toyo  Kisen  Kaisha  8.  S.  Co., 
244  Fed.  567  (1917). 

The  claimant,  a  seaman,  was  injured 
while  his  vessel,  owned  by  citizens  of 
the  state,  was  upon  the  high  seas.  The 
proceeding  under  the  Workmen's  Com- 
pensation Act  resulted  in  an  award 
for  the  claimant.  The  employer  then 
sued  out  a  writ  of  review  to  have  the 
award  reviewed  by  the  state  supreme 
court,  contending  that  the  industrial 
commission  had  no  jurisdiction  and 
that  the  case  was  within  the  admiralty 
jurisdiction  of  the  district  court.  The 
court  discharged  the  writ  and  affirmed 
the  award,  holding  that  while  the  case 
presented  was  within  the  cognizance 
of  admiralty  the  words  ''common  law 
remedy"  as  nsed  in  the  saving  clause 
of  the  Judiciary  act  respecting  juris- 
diction referred  to  any  remedy  with  or 
without  jury  trial,  which  was  a  substi- 
tute for  a  suit  at  law  whereby  lia- 
bility was  imposed  after  due  process 
of  law  and  consequently  included  a 
remedy  under  a  state  Workmen 's  Com- 
pensation Act,  though  the  common  law 
knew  no  right  of  action  for  death 
without  a  tort,  since  the  saving  clause 
not  being  limited  to  remedies  at  com- 


mon law  then  existing  included  rights 
subsequently  created  by  statute.  As 
the  court  pointed  out:  ''Neither  Con- 
gress nor  the  Legislatures  of  the  states 
can  strip  the  courts  of  admiralty  of 
any  part  of  the  jurisdiction  which  was 
theirs  under  the  substantive  law  of 
admiralty  at  the  time  the  constitution 
was  adopted.  ♦  •  •  [But]  while 
the  state  legislature  cannot  in  terms 
enlarge  the  jurisdiction  of  admiralty, 
they  may  pass  laws  creating  new 
rights  over  matters  within  the  juris- 
diction of  admiralty,  and  may  en- 
force those  rights  in  the  state  courts, 
upon  the  theory  that  Congress  has. 
been  remiss  in  its  failure  to  pass  sim- 
ilar enactments  covering  the  same 
subject-matter.  And,  furthermore, 
since  these  state  statutes  are  thus 
valid,  it  is  within  the  power,  and 
seemingly  it  is  the  duty,  of  admiralty 
to  enlarge  its  own  jurisdiction  by  ac- 
quiescing in  and  taking  cognizance  of 
the  rights  and  remedies  thus  created 
by  the  state  legislatures."  North 
Pac.  S.  S.  Co.  V.  Industrial  Accident 
Commission  of  California,  174  Cal. 
346,   163   Pac.   199    (1917). 

2.    Louisiana. 

The  petitioner,  a  longshoreman,  was 
injured  by  falling  through  the  hatch 
of  a  vessel  of  the  defendant  tfpon 
which  he  was  working.  Suit  was 
brought  for  compensation  under  the 
Workmen's  Compensation  Law  of 
Louisiana.    From  a  judgment  in  favor 
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7.  Admiralty— Injniles  to  seaman— Effect  of  Seamen's  Act 

Section  20  of  the  Act  to  Promote  the  Welfare  of  American  Seamen,  ap- 
proved March  4,  1915,  ch.  153,  38  Stat.  1164,  1185,  which  provides  **that  in  any 
suit  to  recover  damages  for  any  injury  sustained  on  board  vessel  or  in  its 
service,  seamen  having  command  shall  not  be  held  to  be  fellow-servants  with 
those  under  their  authority, ''  does  not  disclose  any  intention  to  impose  upon 
shipowners  the  same  measure  of  liability  for  injuries  suffered  by  the  crew  while 
at  sea  as  the  common  law  prescribes  for  employers  in  respect  of  their  employees 
on  shore. 

8.  Admiiralty — ^Injniles  to  seaman — ^Bight  to  inalTitain  common-law  action. 

A  seaman,  injured  at  sea,  cannot  maintain  a  common-law  action  for  full 
indemnity  for  the  injuries  sustained. 

PITNEY,  BRANDEIS  and  CLARKE,  JJ.,  dissenting." 


of  the  plaintiff,  the  defendant  ap« 
pealed.  The  court  reversed  judgment 
holding  that  while  the  employment  of 
the  plaintiff  was  maritime  and  that  a 
right  of  action  existed  in  admiralty 
and  an  action  for  damages  in  the 
state  court,  the  state  compensation  law 
had  no  application  and  that  a  suit 
for  compensation  like  the  present,  in- 
stead of  a  suit  for  damages,  must  be 
dismissed  whether  brought  in  the  fed- 
eral or  state  courts.  Upon  a  rehear- 
ing, however,  the  court  reversed  this 
decision  and  affirmed  the  award  de- 
ciding that  the  congressional  amend- 
ment to  the  judicial  code  saving  to 
claimants  from  the  exclusive  jurisdic- 
tion of  the  federal  courts  the  rights 
and  remedies  under  the  compensation 
law  of  any  state  should  be  given  a 
retroactive  effect  as  applied  to  the 
compensation  statute  in  question  and 
that  taking  such  into  consideration, 
the  proceeding  for  compensation  for 
the  maritime  injury  was  properly 
maintainable.  Veasey  v.  Peters,  142 
La.  1012,  77  So.  948  (1917). 

S.    Massachusetts. 

The  plaintiff  was  engaged  to  work 
in  the  hold  of  a  schooner  tied  at  the 
defendant's  wharf.  While  unloading 
coal  therefrom,  a  tub  fell  upon  him, 
as  the  result  of  the  hoisting  rope 
breaking,  and  produced  the  injury  in 
suit.  A  common-law  action  for  dam- 
ages resulted  in  a  verdict  for  the 
plaintiff    from    which    the    defendant 


excepted,  contending  that  as  it  was  a 
subscriber  under  the  Workmen's  Com- 
pensation Act  of  Massachusetts,  the 
plaintiff's  remedies  were  confined  to 
that  action.  The  court  overruled  the 
exceptions,  holding  (1)  that  the  work 
of  the  plaintiff  in  discharging  a  cargo 
of  coal  from  a  vessel  engaged  in  in- 
terstate commerce  while  lying  in  nav- 
igable waters  was  maritime  in  its  na- 
ture; (2)  that  though  the  Massachu- 
setts act  was  broad  enough  in  its 
terms  to  include  an  injury  like  that 
in  suit,  and  was  elective,  not  compul-' 
scry  in  its  provision,  still  it  did  not 
<^PPl7»<M  being  beyond  the  jurisdiction 
of  the  state  to  enact  so  far  as  it  re- 
lated to  admiralty  and  maritime  af- 
fairs, despite  the  saving  clause  of  the 
Judicial  Code.  As  the  court  said:  ''A 
statute  which  in  its  nature  is  outside 
the  jurisdiction  of  the  state,  because 
within  the  exclusive  domain  of  the 
federal  government,  cannot  confer 
rights  or  be  a  bar  to  the  enforcement 
of  common-law  obligations.  ♦  •  • 
We  feel  constrained  ♦  ♦  ♦  to  hold 
that  ♦  •  •  [the  Workmen's  Com- 
pensation Act]  does  not  apply  to  in- 
juries having  a  maritime  origin." 
Duart  y.  Simmons,  231  Mass.  313,  121 
N.  E.  10   (1918). 

4.    New  York. 

The  libelant,  while  in  the  employ  of 
the  claimant  and  while  on  board  a 
lighter  as  a  longshoreman,  was  hit 
by   a  falling  bolt  which  bad  worked 
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Common-law  action  by  seaman  for  personal  injuries  sustained 
while  at  sea.  Judgment  of  circuit  court  of  appeals  affirming  judg- 
ment of  district  court  on  directed  verdict  for  respondent,  affirmed. 

For  petitioner — Silas  B.  Axtell  (Arthur  L.  Burchell,  on  the  brief). 

For  respondent — ^Peter  S.  Carter. 

MB.  JUSTICE  McREYNOLDS  delivered  the  opinion  of  the  court. 
In  December,   1915,   petitioner   was   employed   by   respondent,    a 


loose  from  a  shackle  used  in  discharg- 
ing her.  The  claimant  had  complied 
with  the  Workmen's  Compensation 
Law  of  New  York  nnder  section  11 
of  which  its  liability  was  confined  to 
the  compensation  fixed  by  that  stat- 
ute, to  the  exclusion  of  any  general 
liability  arising  from  its  duty  as  mas- 
ter to  its  servants.  The  court  dis- 
missed by  libel,  holding  that  the 
amendment  by  Act  of  October  6,  1917, 
§§  1  and  2  (Com.  St.  1918,  §§  991,  1233 
to  Judicial  Code,  §  24(3)  and  S  256(3)), 
**  saving  •  •  •  to  claimants  the 
rights  and  remedies  under  the  Work- 
men's Compensation  law  of  any  state," 
were  constitutional  and  made  impos- 
sible a  remedy  in  admiralty  either  in 
personam  or  in  rem,  since  the  Work- 
men's Compensation  Law  of  New 
Tork  made  its  remedy  thereunder  ex- 
clusive. The  Howell,  257  Fed.  578 
(1919). 

Claimant,  a  longshoreman,  was  in 
the  employ  of  a  company  having  a 
contract  to  load  a  vessel  in  navigable 
waters.  While  thus  engaged,  he  was 
injured  as  a  result  of  slipping  on  a 
pier  from  which  the  cargo  was  being 
taken.  The  industrial  commission  al- 
lowed an  award,  which  the  appellate 
division  reversed.  The  court  of  ap- 
peals in  af^rming  the  order  held  the 
claimant  at  the  time  he  was  injured 
was  engaged  in  performing  a  maritime 
contract,  and  that  as  a  result,  the  in- 
dustrial commission  had  no  jurisdic- 
tion to  make  the  award.    Anderson  v. 


Johnson  Lighterage,  224  N.  Y.  539, 
120  N.E.  55  (1918).  Certiorari  de- 
nied 248  U.  S.  574,  63  L.  Ed.  428,  39 
Sup.  Ct.  11   (1918). 

The  claimant's  decedent,  an  em- 
ployee of  a  plaster  manufacturing 
company,  while  in  charge  of  the  un- 
loading of  rock  from  vessels  l3ring 
alongside  a  pier  in  a  navigable  river, 
"vias  struck  by  a  load  of  rock  being 
hoisted  from  the  vessel  to  the  dock 
and  killed.  From  an  order  of  the  ap- 
pellate division  reversing  an  award 
of  the  industrial  commission,  the  lat- 
ter appealed.  The  court,  in  afSrming 
the  order  which  was  later  af&rmed  by 
the  United  States  Supreme  Court  held 
(1)  the  deceased  was  engaged  in  the 
performance  of  a  maritime  contract 
at  the  time  of  his  death;  (2)  that  the 
industrial  commission  had  no  juris- 
diction of  the  claim  for  injuries  re- 
ceived in  such  work.  Keator  v.  Rock* 
Plaster  Mfg.  Co.,  224  N.  Y.  540,  120 
N.  E.  56  (1918).  Certiorari  denied 
248  IT.  S.  574,  63  L.  Ed.  428,  39  Sup. 
a.  12   (1918). 

The  claimant,  a  stevedore,  while  at 
work  on  a  ship  of  the  defendant  in 
New  York  harbor,  slipped  on  the  deck 
fracturing  the  distal  end  of  the  radius 
of  his  right  wrist.  The  Workmen's 
Compensation  Law  of  New  York,  un- 
der which  the  proceeding  was  insti- 
tuted, specified,  "longshore  work,  in- 
cluding the  loading  and  unloading  of 
cargoes,"  as  one  of  the  hazardous  oc- 
cupations.    Subsequent  to  such  enaot- 
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Delawa**e  corporation,  as  fireman  on  board  the  steamship  **J.  L. 
Luekenbach"  which  it  then  operated  and  controlled.  While  at 
sea,  twenty-four  hours  out  from  New  York,  the  port  of  destination, 
petitioner  undertook  to  perform  certain  duties  on  deck  during  a 
heavy  wind;  a  wave  came  aboard,  knocked  him  down  and  broke  his 
leg.  He  received  due  care  immediately;  when  the  vessel  arrived 
at  destination  he  was  taken  to  the  marine  hospital  where  he  re- 
mained for  three  months;  during  that  time  it  became  necessary  to 
amputate    his    leg.      After    discharge    from    the    hospital,    claiming 


ment,  congress  amended  sections  24  and 
256  of  the  Judicial  Code,  saving  from 
the  jurisdiction  of  the  federal  courts 
the  right  of  a  common-law  remedy 
where  the  common  law  was  competent 
to  give  it  and  to  claimants  the  rights 
and  remedies  under  the  compensation 
law  of  any  state.  The  court  in  af- 
firming an  award  of  the  industrial 
commission  held  that  the  work  of 
loading  and  unloading  a  ship  was 
maritime  and  that  while  the  Work- 
men's Compensation  Law  making  it 
applicable  to  such  work  was  uncon- 
stitutional when  originally,  enacted,  it 
became  effective  without  reenactment 
when  congress  adopted  the  last 
mentioned  amendment.  Cimmino  v. 
John  T.  Clark  &  Son,  184  N.  Y.  App. 
Div.  745,  172  N.  Y.  Supp.  478   (1918). 

6.     Bhode  Island. 

.  The  plaintiff  was  employed  by  the 
defendant,  a  Bhode  Island  corpora- 
tion, upon  its  fishing  boat  and  was 
injared  by  a  heavy  net  and  hook 
which  fell  upon  him  while  being  swung 
aloft  by  fellow  employees.  The  decla- 
ration alleged  the  defendant  failed  to 
accept  the  provisions  of  the  Rhode 
Island  Workmen's  Compensation  Act 
in  reference  to  payments.  The  de- 
fendant, on  the  other  hand,  contended 
that  the  act  in  question  did  not  apply 
to  a  seaman  engaged  on  board  a  ves- 
sel upon  the  navigable  waters  of  the 
United  States  and  filed  a  demurrer. 
The    eoart    sustained    the     demurrer, 


holding  that  the  plaintiff's  employ- 
ment was  maritime  and  the  ease 
clearly  within  the  admiralty  jurisdic- 
tion. As  the  court  said:  ''The  ex- 
tent of  the  obligation  of  the  defend- 
ant was  fixed  by  the  maritime  law, 
which  controlled,  not  only  any  suit  in 
the  admiralty  court,  but  any  action  in 
a  common-law  court;  the  right  being 
the  same  in  both  courts.  ♦  ♦  ♦  It 
will  appear  that  by  the  maritime  law 
the  ordinary  negligence  of  the  seaman 
or  of  others  of  the  ship's  company, 
and  the  doctrine  of  assumption  of 
risk,  do  not  debar  him  from  the  rights 
given  by  the  maritime  law,  to  be 
cured  at  the  ship's  expense,  and  to 
his  wages.  Upon  the  question  of  the 
principle  of  liability  there  would  seem 
to  be  little  difference  between  rights 
afforded  by  the  maritime  law  and 
those  afforded  by  section  1  of  the 
Workmen's  Compensation  Act  of 
Bhode  Island.  In  respect  to  the  ex- 
tent of  recovery,  however,  the  rules 
are  substantially  different,  being  lim* 
ited  by  the  maritime  law  to  wages 
and  to  being  cured  at  the  ship's  ex- 
pense. ♦  ♦  •  It  seems  to  follow 
*  ♦  ♦  that  the  state  is  without 
power  to  deprive  either  the  seaman  or 
the  vessel  owner  of  the  respective 
rights  under  the  maritime  law.  I  am 
of  the  opinion,  therefore,  that  the 
Bhode  Island  statute  is  inapplicable  to 
the  facts  alleged.  As  the  plaintiff's 
declaration  seeks  a  full  indemnity 
under  the  law  of  the  state  of  Bhode 
Island,  and  does  not  set  forth  merely 
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that  his  injuries  resulted  from  the  negligence  and  an  improvident 
order  of  a  superior  ofl&cer,  he  instituted  a  common  law  action  in 
supreme  court,  New  York  County,  demanding  full  indemnity  for 
damage  sustained.  The  cause  was  removed  to  the  United  States 
District  Court  because  of  diverse  citizenship.  Counsel  did  not 
question  seaworthiness  of  ship  or  her  appliances  and  announced 
that  no  claim  was  made  for  maintenance,  cure,  or  wages.  At  con- 
clusion of  plaintiff's  evidence  the  court  directed  verdict  for  re- 
spondent, and  judgment  thereon  was  affirmed  by  the  circuit  court 


a  claim  for  any  wages  unpaid  or  for 
the  expense  of  care  and  maintenance 
for  a  reasonable  time,  *  *  *  the 
demurrer  must  be  sustained."  Barrett 
V.  Macombcr  &  Nickerson  Co.,  253 
Fed.  205  (1918). 

6.     Washington. 

The  plaintiff  was  in  the  act  of  de- 
scending into  the  hold  of  a  vessel  to 
assist  in  its  unloading,  while  lying  at 
a  wharf  in  the  state  of  Washington, 
and  had  taken  hold  of  a  rope  and 
stan'chion  at  the  side  of  the  hatchway 
to  support  him  while  he  gained  a  foot- 
hold on  the  ladder,  when  the  support 
broke  and  he  fell  some  20  feet  into 
the  hold,  sustaining  the  injuries  in 
question.  An  action  at  common  law 
resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $3,500,  from 
which  the  defendant  appealed,  con- 
tending the  injury  was  within  the 
scope  of  the  Workmen's  Compensa- 
tion Act.  The  court  affirmed  the  judg- 
ment, holding  that  the  Workmen's 
Compensation  Act  did  not  apply  to 
injuries  to  employees  engaged  in  mari- 
time service,  such  being  within  the 
control  of  the  federal  government.  As 
the  court  said:  "That  the  employ- 
ment in  which  respondent  was  en- 
gaged for  appellant  was  maritime  in 
its  nature,  and  that  the  question  of 
his  compensation  for  the  injuries  re- 
ceived by  him  here  involved  are  sub- 
ject to  controversy  in  admiralty  in 
the    federal    courts    regardless    of    all 


state  laws,  seems  quite  clear  in  view 
of  the  fact  that  he  was  working  upon 
the  ship  for  appellant  while  it  was 
lying  in  the  navigable  waters  of 
Puget  Sound.  Nor  does  the  fact  that 
he  was  assisting  only  in  unloading  the 
ship  instead  of  assisting  in  its  navi- 
gation lessen  his  right  to  seek  his 
remedy  in  admiralty."  Shaughnessy 
V.  Northland  S.  S.  Co.,  94  Wash.  325, 
Ann.  Cas.  1918  B  655,  162  Pac.  546 
(1917). 

The  plaintiff  instituted  a  suit  in  ad- 
miralty against  the  schooner  Fred.  E. 
Sander  for  personal  injuries  sustained 
while  loading  and  storing  piling  in 
the  hold  of  the  schooner.  The  claim- 
ant filed  exceptions  to  the  libel,  con- 
tending that  the  Workmen's  Compen- 
sation Act  of  Washington  which  pur- 
ported to  abolish  all  civil  actions  for 
damages  by  workmen  for  personal  in- 
juries received  on  account  of  the  neg- 
ligence of  employers  and  to  give  a 
new  remedy  provided  therein,  removed 
the  present  case  from  the  jurisdiction 
of  admiralty.  The  court  in  overruling 
the  exceptions  held  that  the  state  act 
did  not  supersede  all  remedies  and 
withdraw  from  seaman  injured  while 
employed  oji  a  vessel,  their  remedy  to 
proceed  in  rem  against  the  vessel  in 
admiralty.  As  the  court  said:  **The 
state  legislature  could  not  have  abol- 
ished the  jurisdiction  of  the  United 
States  District  Courts  over  actions  for 
maritime  torts,  even  had  it  undertaken 
to  do  so."  The  Fred  E.  Sander,  208 
Fed.  724,  4  N.  C.  C.  A.  891   (1913). 
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of  appeals.    156  C.  C.  A.  234,  243  Fed.  Rep.  536.     The  latter  court 
said: 

''The  contract  of  a  seaman  is  maritime  and  has  written  into  it 
those  peculiar  features  of  the  maritime  law  that  were  considered 
in  the  case  of  The  Osceola,  189  U.  S.  158,  47  L.  Ed.  760;  and 
although,  because  of  these  peculiarities,  such  contracts  are  almost 
invariably  litigated  in  admiralty  courts,  still  the  contract  must  be 
the  same  in  every  court,  maritime  or  common  law.  The  only  dif- 
ference between  a  proceeding  in  one  court  or  the  other  would  be 


7.    Wisconsin. 

The  plaintiif,  a  seaman,  was  em- 
ployed by  the  defendant  to  act  as 
wheelsman  on  its  ship  when  certain 
repairs  to  it  were  completed,  and 
previous  to  snch  time  to  assist  in 
making  the  repairs.  While  so  engaged 
in  repairing  the  boat,  he  was  injured. 
Proceedings  under  the  Workmen 's  Com- 
pensation Act  of  Wisconsin  resulted 
in  an  award  which  was  confirmed  by 
a  judgment  of  the  circuit  court.  The 
employer  appealed  and  the  state  su- 
preme court  in  reversing  judgment  and 
ordering  the  award  of  the  commission 
set  aside,  said:  "♦  *  *  [The  em- 
ployer] contends  that  his  contract 
with  M  was  a  maritime  one,  and  that 
snch  contracts  do  not  come  under  the 
provisions  of  the  Wisconsin  Work- 
men's Compensation  Law;  that  the 
Industrial  Commission  was  without 
jurisdiction  to  act,  and  for  that  reason 
its  award  was  void,  and  should  have 
been  set  aside  by  the  circuit  court. 
The  case  of  Southern  Pacific  Co.  v. 
Jensen,  244  IT.  S.  205,  37  Sup.  Ct.  524, 
61  L.  Ed.  1086,  decided  by  the  Su- 
preme Court  of  the  United  States 
May  21,  1917,  sustains  his  contentions 
and  rules  this  case.  It  follows  that 
the  judgment  of  the  circuit  court 
must  be  reversed."  Neff  v.  Industrial 
Commission  of  Wisconsin,  166  Wis. 
126,  164  N.  W.  845   (1917). 

The  plaintiff  was  seriously  injured 
while  helping  to  unload  a  steamer  ly- 
ing at  a  dock  adjoining  the   defend- 


ant's elevator.  The  defendant  fur- 
nished the  appliances  used  in  the  hold 
of  the  steamer  to  convey  the  grain 
by  an  endless  chain  of  buckets  into 
its  elevator.  A  machine  shovel  used 
to  convey  the  grain  from  other  parts 
of  the  hold  to  the  point  where  the 
conveyor  was  located  was  jerked  out 
of  the  hands  of  the  defendant,  with 
the  result  that  he  fell  and  caught  his 
foot  in  the  conveyor  and  sustained  the 
injuries  in  suit.  From  a  judgment  for 
the  plaintiff  on  the  verdict  of  $1,102.- 
10,  the  defendant  appealed.  The  court 
in  affirming  the  judgment  said:  ''The 
work  of  a  stevedore  in  loading  or 
unloading  a  ship  lying  at  the  wharf 
is  maritime  service,  and  actionable 
injuries  received  during  such  work  are 
so  far  maritime  injuries  that  recovery 
may  be  had  for  them  in  the  admiralty 
courts  by  libel  in  personam  against 
the  stevedore  company  which  employs 
him.  •  •  ♦  Workmen's  compensa- 
tion laws  provide  remedies  wholly  un- 
known to  the  common  law,  which  are 
incapable^  of  enforcement  by  the  or- 
dinary processes  of  any  court,  and  are 
not  saved  to  suitors  by  the  saving 
clause  of  the  Judiciary  Act  above 
cited.  •  •  •  The  common-law  juris- 
diction of  the  state  courts  over  torts 
committed  at  sea  is  preserved  by  the 
clause  cited,  but  remedies  by  proceed- 
ings in  rem  can  only  be  administered 
in  the  admiralty  courts.  •  •  •  If 
no  remedy  is  sought  against  the  vessel 
itself,  the  case  is  not  within  the  ex- 
clusive   jurisdiction     of    the     federal 
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that  the  remedy  would  be  regulated  by  the  lex  fori.  If  a  seaman 
who  had  been  locked  up  or  put  in  irons  for  disobedience  of  orders 
were  to  sue  the  master  for  damages  in  a  court  of  common  law,  he 
could  not  recover  like  a  shore  servant,  such  as  a  cook  or  chauffeur, 
who  had  received  the  same  treatment.  So  a  seaman  bringing  suit 
in  a  common  law  court  for  personal  injuries  could  recover,  even  if 
guilty  of  contributory  negligence,  although  a  shore  servant  suing 
in  the  same  court  could  not;  and  a  seaman  suing  in  a  common  law 
court  for  personal  injuries  could  recover    (except  in  the   case   of 


courts,  but  tlie  state  courts,  adminis- 
tering common-law  remedies,  have  con- 
current jurisdiction.  •  •  •  -pvM 
consequential  damages  may  be  recov- 
ered in  such  an  action  according  to 
the  statute  or  common  law  of  the  state 
which  has  jurisdiction.  •  •  •  Even 
though  the  action  be  brought  in  the 
maritime  court,  it  seems  that  full 
damages  may  be  recovered  in  such  a 
case  as  the  one  before  us."  Georgia 
Casualty  Go.  v.  American  Milling  Co., 
—  Wis.  — ,  172  N.  W.  148  (1919). 

B.    Employers'  liability  acts. 

1.    New  York. 

The  libelant  sustained  personal  in- 
juries, and  to  recover  damages  there- 
for, instituted  this  proceeding  in  rem 
in  admiralty.  The  court  in  sustaining 
exceptions  to  the  libel  said:  "The 
maritime  law,  which  the  libelant  in- 
vokes, cannot  be  altered,  modified,  or 
changed  by  state  enactment.  •  •  • 
There  is  *  *  *  no  maritime  lien  by 
the  statutes  of  this  state  to  support  this 
proceeding  in  rem,  and  I  am  con- 
strained to  hold  in  an  action  for  per- 
sonal injuries  the  Employer's  Liability 
Act  of  the  state  [New  York]  has  no 
application.  Bights  of  action  in  ad- 
miralty are  sui  generis,  and  controlled 
by  the  maritime  law,  save  in  case  of 
death,  .wherein  the  states,  by  legisla- 
tive enactments,  have  created  liens 
and  rights  of  action  which  are  not 
inconsistent  with  the  maritime  law. 
*     •    •    There  is  no  case  which  goes 


so  far  as  to  hold  that  the  legislature 
of  the  state  may  modify,  alter,  or 
change  the  maritime  law  to  the  extent 
of  enforcing  a  statute  relating  to  pro- 
ceedings in  rem  for  personal  injuries; 
and  in  the  absence  of  controlling  prec- 
edent I  am  disinclined  to  enlarge  or 
expand  the  principles  by  which  mari- 
time torts  are  governed."  The  Henry 
B.  Smith,  195  Fed.  312   (1912). 

2.    Ohio. 

The  plaintiff  was  a  wheelsman  upon 
a  vessel  of  the  defendant  company  and 
received  the  injuries  for  which  suit 
was  brought  as  the  result  of  defective 
rigging  and  an  improvident  order 
made  while  the  ve'ssel  was  moored  to 
a  dock  in  waters  within  admiralty 
jurisdiction.  The  action  was  begun  in 
the  state  court  and  removed  to  the 
federal  court  because  of  diversity  of 
citizenship.  The  defendant  pleaded 
that  the  plaintiff's  employment  was 
subject  to  the  right  of  recovery  for 
injuries  incident  to  the  maritime  law. 
Averments  of  the  answer  were  made 
the  subject  of  a  motion  to  strike  out, 
raising  the  question  whether  the  ac- 
tion was  controlled  by  the  State  Em- 
ployers' Liability  Act  or  the  general 
maritime  law.  The  court  overruled  the 
motion  to  strike  out,  holding  that  the 
State  Employers*  Liability  Act  was 
not  applicable  to  a  maritime  contract 
of  employment.  "The  provisions  of 
the  law  maritime  as  to  the  relation 
of  a  seaman  to  his  employment,"  said 
the  court,  "are  part  of  the  substance 
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unseaworthiness  of  the  vessel  or  failure  to  give  proper  care  and 
medical  attention)  only  wages  to  the  end  of  the  voyage  and  the 
expenses  for  maintenance  and  cure  for  a  reasonable  time  thereafter, 
whereas  in  a  similar  case  a  shore  servant  would  be  entitled  to 
recover  full  indemnity.  Therefore,  by  virtue  of  the  inherent  nature 
of  the  seaman's  contract,  the  defendants  negligence  and  the  plain- 
tiff's contributory  negligence  were  totally  immaterial  considerations 
in  this  case;  the  sole  question  for  the  jury  to  determine  being 
whether  the  plaintiff  was  entitled  to  recover  because  he  had  not 


and  obligations  thereof,  which  cannot 
be  modified  by  state  law,  even  through 
recourse  to  the  saving  clause  of  the 
Code."  The  saving  clause  of  the 
Code,  as  the  court  pointed  out,  gave 
to  a  suitor  the  right  to  go  into  a 
common-law  forum  instead  of  into 
admiralty,  to  secure  the  enforcement 
of  any  part  of  a  maritime  contract  of 
employment.  But  it  merely  provided 
a  saving  clause  against  the  exclusive 
jurisdiction  of  admiralty  in  such  case, 
said  the  court,  and  did  not  give  to  a 
suitor  the  right  to  go  into  a  law  court 
to  find  a  new  remedy  not  recognized 
in  admiralty,  the  right  of  action  to 
lecover  for  an  injury  sustained  in  the 
course  of  his  employment  being  deter- 
mined exclusively  by  the  maritime 
law,  to  the  exclusion  of  the  law  of 
the  state  where  the  injury  occurred  or 
the  suit  was  brought,  whether  brought 
in  a  state  or  federal  court.  Schuede 
v.  Zenith  S.  S.  Co.,  216  Fed.  566 
(1914). 

8.    Oregon. 

An  action  at  common  law  under  the 
Oregon  Employers'  Liability  Act  was 
brought  to  recover  damages  for  inju- 
ries to  a  longshoreman  sustained  on 
board  a  vessel  of  the  defendant  com- 
pany, while  engaged  in  taking  cargo 
aboard.  The  defendant  interposed  an 
answer  setting  up  assumption  of  risk 
and  contributory  negligence.  A  de- 
murrer was  filed  to  the  answer  and  the 
question  presented  whether  the  action 
would    lie,    in    view    of    the    exclusive 


jurisdiction  accorded  courts  of  ad- 
miralty in  maritime  matters.  The 
court  sustained  the  demurrer,  holding 
that  under  the  Act  of  March  3,  1911, 
ch.  231,  giving  the  Federal  District 
Courts  original  jurisdiction  of  all  civil 
admiralty  cases,  and  saving  to  suitors 
in  all  cases  the  right  of  a  common-law 
remedy  where  the  common  law  was 
competent  to  give  it,  a  right  of  action 
in  personam  for  a  tort  given  by  a 
state  statute  was  enforceable  by  action 
at  law  in  state  court,  or  in  a  federal 
court  where  there  was  a  diversity  of 
citizenship,  though  the  tort  was  com- 
mitted upon  navigable  waters  within 
the  boundaries  of  the  state.  As  the 
court  said:  "While  it  may  be  true 
that  admiralty  will  not  enforce  the 
remedy,  even  by  libel  in  personam,  yet 
it  is  not  an  encroachment  upon  ad- 
miralty jurisdiction,  in  the  sense  of 
the  United  States  Constitution  and 
laws  of  Congress,  because  it  is  ex- 
cepted from  that  jurisdiction  by  the 
saving  clause."  Keithley  v.  North 
Pac.  a  S.  Co.,  232  Fed.  255  (1916). 

The  plaintiff  brought  an  action  at 
law  against  the  defendant  and  recov- 
ered damages  on  account  of  the  per- 
sonal injuries  sustained  by  him  while 
working  on  a  dock  in  discharging  a 
cargo  of  one  of  the  defendant's  steam- 
ers. The  paper  which  the  plaintiff 
filed  was  not  a  libel  in  personam,  but 
a  complaint  in  an  action  at  law,  and 
as  an  action  at  law  the  case  was  tried 
before  a  jury.  On  appeal,  however, 
the  defendant  contended  that  the  Em- 
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received  from  the  defendant  his  wages  to  the  end  of  the  voyage 
and  the  expense  for  his  maintenance  and  cure  for  a  reasonable 
time  thereafter. 

"Has  congress  changed  the  situation  by  section  20  of  the  Sea- 
men's Act  (c.  153,  38  Stat.  1164,  1185),  as  the  plaintiflf  contends*? 
He  argues  that  the  act  makes  the  master  a  fellow  servant  of  the 
seaman  and  therefore  that  congress  intended  to  make  the  relation 
between  the  seaman  and  all  the  officers  throughout  the  same  as  at 
common  law.    But  the  supreme  court,  in  the  case  of  The  Osceola, 


ployers'  Liability  Act  of  Oregon,  un- 
der which  the  case  was  tried,  was  not 
applicable  since  the  stevedore's  em- 
ployment was  a  maritime  contract  and 
controlled  by  maritime  law.  The 
court,  however,  affirmed  the  judgment, 
holding  that  as  the  plaintiff  was  in- 
jured while  working  on  the  dock,  ad- 
miralty had  no  jurisdiction.  As  the 
court  said:  "Jurisdiction  of  torts  in 
admiralty  depends  upon  locality;  that 
where  the  cause  of  action  is  completed 
on  navigable  waters,  admiralty  has 
jurisdiction,  but  where  it  is  completed 
on  land,  the  remedy  belongs  to  the 
courts  of  common  law.  We  cannot 
assent  to  the  proposition  that  the  Em- 
ployers* Liability  Law  of  Oregon  is 
rendered  inapplicable  by  the  fact  that 
the  contract  whereby  the  plaintiff  was 
employed  by  the  defendant  was  a 
maritime  contract.  The  plaintiff  is 
not  suing  upon  the  contract.  He  is 
suing  upon  the  breach  of  the  implied 
obligation  of  his  employer  to  use  due 
care.  The  argument  of  the  defendant 
involves  the  untenable  proposition  that 
while  the  plaintiff  could  not  have 
brought  a  suit  in  admiralty,  and  his 
only  remedy  was  a  common-law  action, 
the  court  which  entertained  jurisdic- 
tion of  the  common-law  action  was 
nevertheless  required  to  apply  thereto 
the  maritime  law,  and  to  try  the  case 
as  if  it  were  sitting  as  a  court  of  ad- 
miralty, all  for  the  reason  that  the 
contract  under  which  the  plaintiff  was 
rendering  services  to  the  defendant 
at  the  time  of  the  injury  was  a  mari- 


time contract.  •  •  •  We  think  it 
clear  that  if  admiralty  could  have  no 
jurisdiction  of  this  cause  of  action, 
maritime  law  has  no  control  over  its 
determination.'*  Swayne  &  Hoyt  v. 
Barsch,  141  C.  C.  A.  337,  226  Fed. 
581   (1915). 

0.     Oommon  law. 

1.     Tests  of  admiralty  Jurisdiction. 

The  plaintiff  took  passage  in  a  gaso- 
line launch  operated  by  employees  of 
the  defendant.  A  storm  arose,  the 
boat  was  driven  back  upon  a  pier,  and 
the  plaintiff  was  injured,  as  he  at- 
tempted to  jump  from  the  boat.  It 
was  alleged  that  the  boat  was  driven 
against  the  pier  as  a  result  of  the  in- 
competence of  the  defendant's  em- 
ployee in  operating  the  boat  and  that 
the  plaintiff's  leap  to  the  pier  was  in 
obedience  to  the  order  of  the  employee 
of  the  defendant.  The  plaintiff  re- 
covered a  verdict  and  judgment  of 
$5,000  in  a  common-law  action  for 
damages  and  from  a  denial  of  a  mo- 
tion for  a  new  trial,  the  defendant 
brought  error.  The  court  affirmed  the 
judgment  holding,  among  other  things, 
that  the  circuit  court,  and  not  the 
federal  courts  of  admiralty,  had  juris- 
diction of  the  action.  As  the  court 
said:  "Locality,  by  all  the  authori- 
ties, is  the  test  in  cases  of  tort  by 
which  to  determine  whether  the  wrong- 
ful act  is  one  of  admiralty  cognizance. 
Where  the  active  cause  of  the  injury 
originates  upon  navigable  waters,  and 
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supra,  while  reserving  the  question  whether  the  master  and  seaman 
were  fellow  servants,  held  that  it  made  no  diflference  whatever  in 
respect  to  the  liability  of  the  shipowners  for  an  improvident  order 

of  the  master  which  resulted  in  personal  injuries  to  the  seaman. 

•     *     • 

**It  follows  that  whether  the  master  and  seaman  are  fellow 
servants  or  not  is  quite  immaterial  in  the  case  of  a  suit  for  in- 
juries resulting  from  an  improvident  order  of  the  master.    For  this 


the  tort  is  consummated  upon  land, 
admiralty  has  no  jurisdiction.  ♦  ♦  ♦ 
Personal  injuries  received  on  shore, 
although  caused  by  negligence  orig- 
inating on  a  ship,  are  not  within  'the 
jurisdiction  of  admiralty.  ♦  ♦  ♦  The 
injury  in  the  instant  case  happened 
on  the  land.  Docks  and  wharves  are 
but  improvements  or  extensions  of  the 
shore.  •  •  ♦  Under  the  facts  of 
this  case  *  *  *  we  must  hold  that 
the  circuit  court  had  jurisdiction." 
Gordon  v.  Drake,  193  Mich.  64,  159 
N.  W.  340   (1916). 

2.    Distinction  between  right  of  action 
and  remedy. 

The  plaintiff,  a  seaman,  feU  into  the 
hold  of  the  vessel  and  was  severely 
injured,  as  the  result  of  grasping  an 
insecure  table  pedestal  near  the  hatch- 
way which  failed  to  support  him.  A 
common-law  action  was  instituted  in 
the  state  courts  and  the  jury  returned 
a  verdict  for  $2,600  for  the  plaintiff, 
finding  that  the  proximate  cause  of 
the  injury  was  the  placing  of  the 
loose  pedestal  at  a  place  where  a  man 
in  the  exercise  of  ordinary  care  for 
his  own  safety  might  take  hold  of  it. 
From  a  judgment  entered  on  the  ver- 
dict, the  defendant  appealed,  contend- 
ing that  while  a  common-law  remedy 
was  saved  to  the  states  by  the  ju- 
diciary act,  a  distinction  was  to  be 
drawn  between  a  right  of  acBon  at 
common  law  and  a  common-law  rem- 
edy, and  that  the  former,  which  was 


used  by  the  plaintiff  here,  was  not 
saved  by  the  Code.  The  court,  in 
affirming  the  judgment,  disapproved  of 
the  defendant's  contention  and  held 
that  a  state  common-law  court  had 
jurisdiction  concurrent  with  the  fed- 
eral courts  when  proceeding  in  per- 
sonam, and  in  an  action  by  a  seaman 
for  personal  injuries  arising,  as  here, 
from  the  vessel's  unseaworthiness, 
had  power  to  enter  a  judgment  con- 
sistent with  the  common  law.  Larson 
V.  Alaska  S.  S.  Co.,  96  Wash.  665, 
L.  R.  A.  1917  F  671,  165  Pac.  880 
(1917). 

3.    libel  based  upon  Judgment  in  state 
court. 

The  libelant,  a  seaman,  while  at  sea 
and  employed  on  a  vessel  of  the  com- 
pany against  whose  stockholders  the 
libel  was  brought,  received  injuries, 
for  which  he  recovered  a  judgment 
against  the  company  for  $5,000.  The 
company,  however,  having  '  become 
bankrupt  prior  to  the  date  of  the 
judgment,  the  present  libel  in  per- 
sonam against  stockholders  was  filed. 
The  lower  court  dismissed  the  libel  on 
the  ground  that  the  liability  of  the 
respondents  had  been  merged  in  the 
judgment  for  $5,000,  which  had  been 
recovered,  and  that  the  present  suit 
was  not  a  suit  upon  the  original  un- 
liquidated claim  for  damages,  but  an 
action  on  a  judgment  not  of  a  mari- 
time character,  and  therefore  not 
within  the  jurisdiction  of  admiralty. 
The   circuit   courti   however,   reversed 
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reason  the  court  was  right  in  directing  a  verdict  for  the  defendant 
and  the  judgment  is  affirmed." 

In  The  Osceola,  189  U.  S.  158,  175,  47  L.  Ed.  760,  a  libel  in  rem 
to  recover  damages  for  personal  injuries  to  a  seaman  while  on  board 
and  alleged  to  have  resulted  from  the  master's  negligence,  speaking 
through  Mr.  Justice  Brown  we  held: 

**1.  That  the  vessel  and  her  owners  are  liable,  in  case  a  seaman 
falls  sick,  or  is  wounded,  in  the  service  of  the  ship,  to  the  extent 


the  deeree  and  remanded  the  cause 
for  further  proceedings.  As  the  court 
pointed  out,  the  liability  of  sharehold- 
ers in  California  corporations  was  by 
state  statute  a  primary  obligation  like 
that  of  a  partnership  since  each  was 
liable  for  his  proportionate  share  of 
all  the  debts  incurred  during  the  time 
he  was  a  stockholder.  Consequently, 
a  judgment  against  a  corporation  did 
not  merge  the  right  of  action  against 
the  shareholders.  The  court  said  fur- 
ther: **  While  the  admiralty  jurisdic- 
tion cannot  be  enlarged  by  state  enact- 
ment *  •  •,  it  is  well  settled  that 
the  maritime  law  may  be  changed  by 
state  enactment  conferring  rights  of 
action  arising  out  of  marine  torts 
resulting  in  death.  ♦  ♦  ♦  Such 
being  the  ease  as  to  torts  resulting  in 
death,  no  good  reason  is  seen  why  the 
admiralty  court  may  not  have  juris- 
diction of  a  cause  to  recover  damages 
for  personal  injuries  resulting  from  a 
marine  tort  against  those  whom  the 
state  law.  declares  shall  be  primarily 
liable  to  respond  in  damages  therefor. 
The  stockholders  of  the  shipping  com- 
pany were  not  tort-feasors,  and  were 
in  no  n^e  implicated  in  the  tort,  but 
they  are  liable  to  respond  in  damages 
therefor  for  the  reason  that  the  law 
makes  them  directly  answerable  for 
the  debts  and  liabilities  of  the  cor- 
poration. We  hold  that  a  liability  so 
created  by  state  law  flChd  arising  out 
of  a  marine  tort  is  subject  to  the 
jurisdiction  of  a  court  of  admiralty.*' 
Buttner  v.  Adams,  236  Fed.  105  (1916). 
39  N.  C  C.  A.— 21 


n.    Death. 

A.     State  wrongful  death  statatas. 

1.     Oalifomia. 

The  plaintiff's  decedent  worked  as 
a  stevedore  in  unloading  coal  from  the 
hold  of  a  steamer  of  the  defendant 
company.  His  death  resulted  from  the 
improper  handling  of  the  bucket  which 
conveyed  the  coal  to  the  hold,  it  being 
withdraiyn  from  the  hopper  before  it 
was  fully  dumped,  causing  coal  to  fall 
upon  the  deceased.  A  proceeding  un- 
der the  Workmen's  Compensation  Act 
resulted  in  an  award  which  was  sub- 
sequently annulled  by  the  state  su- 
preme court.  From  an  award  for  $10,- 
COO  for  the  libelant  under  the  Califor- 
nia Death  Act,  the  respondent  ap- 
pealed. The  court  affirmed  the  judg- 
ment, holding  that  the  death  of  the 
deceased  was  occasioned  by  the  de- 
fendant's negligence  without  contrib- 
utory negligence  on  the  part  of  the 
deceased.  As  the  court  said:  **The 
present  case  being  in  admiralty,  it  is 
obvious  that  no  provision  of  the  Cali- 
fornia statute  ♦  ♦  ♦  has  any  ap- 
plication here;  the  rights,  obligations, 
and  liabilities  of  the  respective  par- 
ties being  measured  by  the  maritime 
law.  ♦  ♦  ♦  It  is  well  settled  that, 
in  the  absence  of  an  act  of  congress 
or  a  statute  of  a  state  giving  a  right 
of  action  therefor,  a  suit  in  admiralty 
cannot  be  maintained  in  the  courts  of 
the  United  States  to  recover  damages 
for  the   death   of  a  human   being   on 
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of  his  maintenance  and  cure,  and  to  his  wages,  at  least  so  long  as 
the  voyage  is  continued. 

**2.  That  the  vessel  and  her  owner  are  both  by  English  and 
American  law,  liable  to  an  indemnity  for  injuries  received  by  sea- 
men in  consequence  of  the  unseaworthiness  of  the  ship,  or  a  failure 
to  supply  and  keep  in  order  the  proper  appliances  appurtenant  to 
the  ship.     Scarflf  v.  Metcalf,  107  N.  Y.  211. 

**3.  That  all  the  members  of. the  crew,  except  perhaps  the  master, 
are,  as  between  themselves,  fellow  servants,  and  hence  seamen  can- 


the  high  seas,  or  on  waters  navigable 
from  the  sea,  which  is  caused  by  neg- 
ligence. ♦  ♦  ♦  Where,  however,  a 
statute  of  the  state  where  the  injury 
occurs  gives  such  right  of  action,  it 
will  be  enforced  by  a  court  of  ad- 
miralty, if  of  admiralty  cognizance. 
♦  ♦  ♦  There  being  no  United  States 
statute  upon  the  subject,  the  ♦  ♦  ♦ 
[libelant's]  right  to  recover  in  the 
instant  case  must  be  found  in  a  stat- 
ute of  California.  ♦  ♦  ♦  The  right 
of  action  for  the  death  of  the  de- 
ceased being  given  by  a  statute  of 
the  state,  a  court  of  admiralty  will 
enforce  it,  *  *  ♦  but  enforce  it  in 
accordance  with  the  recognized  prin- 
ciples of  maritime  law,  unaffected  by 
the  provisions  of  any  state  or  local 
law.  ♦  ♦  ♦  For  this  reason  the 
California  statute  of  limitations  of 
one  year,  relied  upon  by  the  appellant 
in  bar  of  the  action,  has  no  more  ap- 
plication to  the  case  than  had  the 
California  statute  of  frauds  involved 
in  the  case  of  Union  Fish  Co.  v. 
Erickson  [242  U.  S.  645,  61  L.  Ed. 
543,  37  Sup.  Ct.  239].''  Western  Fuel 
Co.  V.  Garcia,  255  Fed.  817   (1919). 

2.    Florida. 

The  libelant's  decedent,  a  stevedore, 
was  killed,  while  discharging  a  vessel, 
as  a  result  of  a  defective  topping  lift. 
His  death  occurred  within  20  to  30 
minutes  after  his  removal  from  the  ship. 
A  suit  in  admiralty  was  instituted, 
and  from  a  decree  for  the  libelant, 
the  respondent  appealed.     The  circuit 


court  affirmed  the  decree,  saying: 
''The  cause  of  action  arising  on  the 
steamship  Chiswick  was  a  maritime 
tort,  and  as  it  resulted  in  the  death 
♦  ♦  ♦  within  20  to  30  minutes  after 
his  removal  from  the  ship,  the  right 
to  recover  damages  for  such  tort  given 
by  section  3145,  Gen.  St.,  Fla.,  1906, 
could  be  enforced,  and  relief  given  in 
admiralty."  The  Chiswick,  145  C.  C. 
A.  446,  231   Fed.  452    (1916). 

3.    Eentacky. 

The  deceased  was  asleep  upon  a 
raft  tied  to  the  bank  of  a  river  upon 
which  the  steam  tugboat  of  the  de- 
fendant traveled.  Opposite  to  this 
raft  was  a  second  raft  tied  to  the 
opposite  side  of  the  bank,  leaving, 
however,  167  feet  of  clear  river  space 
between  them.  While  traveling  at  a 
speed  of  between  3  and  4  miles  an 
hour,  one  of  the  barges  of  the  tug- 
boat struck  the  comer  of  the  raft 
upon  which  the  deceased  was  sleeping, 
and  resulted  in  his  death  by  frown- 
ing. A  suit  was  brought  against  the 
owner  and  pilot  of  the  boat,  and  from 
a  judgment  for  $5,000  upon  the  ver- 
dict, the  defendants  appealed,  con- 
tending that  the  case  should  not  have 
been  governed  by  the  state  laws  of 
Kentucky,  by  which  it  was  tried,  but 
by  the  federal  laws.  The  court  re- 
versed the  judgment  for  further  pro- 
ceedings, but  held  the  case  was  prop- 
erly tried  under  state  laws.  As  the 
court  said,  *'The  clause  (of  the  U.  8. 
1  Judicial    Code)    'saving   to    suitors    a 
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not  recover  for  injuries  sustained  through  the  negligence  of  another 
member  of  the  crew  beyond  the  expense  of  their  maintenance  and 
cure. 

**4.  That  the  seaman  is  not  allowed  to  recover  an  indemnity  for 
the  negligence  of  the  master,  or  any  member  of  the  crew,  but  is 
entitled  to  maintenance  and  cure,  whether  the  injuries  were  re- 
ceived by  negligence  or  accident." 

After  reference  to  article  1,  section  8,  and  article  3,  section  2,  of 
the   Constitution,   we   declared  in   Southern   Pacific   Co.   v.   Jensen, 


common-law  remedy  where  the  eom- 
men  law  is  competent  to  give  it'  is 
intended  to  save  the  remedy  or  right 
of  action  in  those  courts  which  pro- 
ceed according  to  the  course  of  the 
common  law  as  distinguished  from 
admiralty  proceedings,  and  the  words 
'common-law  remedy'  do  not  neces- 
sarily imply  an  action  or  remedy  ob- 
tainable in  a  common-law  court,  but 
are  equivalent  to  'the  means  employed 
to  enforce  a  right  or  redress  an  in- 
jury,' nor  are  they  limited  to  such 
causes  of  action  as  were  known  to 
the  common  law  at  the  time  of  the 
passage  of  the  judiciary  act."  Adopt- 
ing the  test  that  a  proceeding  in  ad- 
miralty was  in  rem  and  over  the  ves- 
sel itself  while  a  common-law  pro- 
ceeding was  in  personam  against  a 
personal  defendant,  the  court  pointed 
out  that,  the  present  suit,  being 
against  a  personal  defendant,  was  not 
to  be  considered  as  an  admiralty  pro- 
ceeding and  was  consequently  within 
the  saving  clause  of  the  Judicial  Code 
which  left  the  rights  of  the  parties 
to  be  determined  by  state  and  not 
judicial  laws.  Johnson  v.  Westerfield 's 
Adm'r,  143  Ky.  10,  135  S.  W.  425 
a911). 

4.    Maryland. 

The  husband  of  the  libelant  was  a 
stevedore  engaged  in  loading  copper 
into  the  hold  of  one  of  the  respond- 
ent's ships.  The  deceased  worked  in 
the  hold  and  was  killed  as  a  result  of 
the  mat  upon  which   the   copper  was 


lowered  into  the  hold,  catching  under 
the  crossbar,  and  causing  about  two 
tons  of  wood  and  iron  making  up  the 
hatch  covering,  which  had  not  been 
entirely  removed,  to  fall  into  the  hold. 
If  the  hatch  had  been  entirely  un- 
covered or  the  pins  inserted  to  hold 
the  covering  in  place  the  accident 
would  never  have  happened.  The 
respondent  contended  that  the  libel 
should  be  dismissed,  since  admiralty 
had  no  jurisdiction  to  enforce  the 
Maryland  form  of  the  Lord  Camp- 
bell's Act,  which  gave  to  a  jury  the 
task  of  assessing  damages  accruing 
from  the  wrongful  act.  The  court 
awarded  $4,500,  which  was  affirmed  on 
appeal  to  the  Circuit  Court  of  Ap- 
peals and  then  again  by  the  Supreme 
Court  of  the  United  States  on  writ 
of  certiorari.  The  court  pointed  out 
that  a  court  of  admiralty  without  a 
jury  would  enforce  the  Maryland  stat- 
ute giving  a  right  of  action  for  death 
arising  from  a  maritime  tort,  not- 
withstanding the  provision  for  the  as- 
sessment of  damages  by  the  jury. 
Upon  the  further  question  of  jurisdic- 
tion in  the  federal  courts,  the  court 
said:  "As  the  injury  occurred  on 
board  a  ship  while  it  was  lying  in 
navigable  waters,  there  is  no  doubt 
that  the  requirement  as  to  locality 
"was  fully  met.  The  petitioner  insists, 
however,  that  locality  is  not  the  sole 
test,  and  that  it  must  appear  that  the 
tort  was  otherwise  of  a  maritime  na- 
ture. ♦  ♦  ♦  Even  if  it  be  assumed 
that  the  requirement  as  to  locality  in 
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244  U.  S.  205,  215,  216,  61  L.  Ed.  1086,  14  N.  C.  C.  A.  597,  Ann. 
Cas.  1917  E  900:  **  Considering  our  former  opinions,  it  must  now 
be  accepted  as  settled  doctrine  that  in  consequence  of  these  pro- 
visions congress  has  paramount  power  to  fix  and  determine  the 
maritime  law  which  shall  prevail  throughout  the  country.  ♦  ♦  ♦ 
And  further,  that  in  the  absence  of  some  controlling  statute  the 
general  maritime  law  as  accepted  by  the  federal  courts  constitutes 
part  of  our  national  law  applicable  to  matters  within  the  admiralty 
and  maritime  jurisdiction.''     Concerning  extent  to  which  the  gen- 


tort  cases,  while  hidispensable,  is  not 
necessarily  exclusive,  still  in  the  pres- 
ent case  the  wrong  which  was  the 
subject  of  the  suit  was,  we  think,  of 
a  maritime  nature,  and  hence  the  dis- 
trict court,  from  any  point  of  view, 
had  jurisdiction.  The  petitioner  con- 
tends that  a  maritime  tort  is  one  aris- 
ing out  of  an  injury  to  a  ship,  caused 
by  the  negligence  of  a  ship  or  a  per- 
son, or  out  of  any  injury  to  a  person 
by  the  negligence  of  a  ship;  that 
there  must  either  be  an  injury  to  a 
ship  or  an  injury  by  the  negligence 
of  the  ship,  including  therein  the  neg- 
ligence of  her  owners  and  mariners; 
and  that,  as  there  was  no  negligence 
of  the  ship  in  the  present  case,  the 
tort  was  not  maritime.  This  view  we 
deem  to  be  altogether  too  narrow. 
The  libelant  was  injured  on  a  ship, 
lying  in  navigable  waters,  and  while 
he  was  engaged  in  the  performance  of 
a  maritime  service.  We  entertain  no 
doubt  that  the  service  in  loading  and 
stowing  a  ship's  cargo  is  of  this  char- 
acter." Atlantic  Transport  Co.  v. 
Imbrovek,  234  U.  S.  62,  68  L.  Ed. 
1208,  51  L.  R.  A.  (N.  S.)  1157,  34 
Sup.  a.  733  (1914),  aff'd  190  Fed. 
229  (1911),  113  C.  C.  A.  398,  193  Fed. 
1019  (1912). 

The  respondent  had  constructed 
submerged  piles  into  the  P  river  a 
short  distance  from  Baltimore,  and  as 
a  result  of  a  gasoline  launch  striking  on 
the  piles,  five  persons  were  drowned. 
A  libel  in  admiralty  was  filed,  which 
the    respondent    contended    should    be 


dismissed  (1)  since  the  Maryland 
Death  Act  under  which  recovery  was 
sought  provided  for  the  assessment  of 
damages  by  a  jury,  which  proceeding 
was  of  course  impossible  in  admiralty 
and  (2)  also  upon  the  ground  that  the 
Maryland  statute  (Code  of  Pub.  Gen. 
Laws,  section  48  of  Article  64),  giv- 
ing the  right  to  a  riparian  owner  to 
acquire  title  to  land  by  reclaiming  it 
from  the  water,  removed  the  place 
where  the  accident  happened  from 
admiralty  jurisdiction,  since  the  re- 
spondent had  built  the  submerged 
piles  to  reclaim  the  land.  The  court 
gave  a  decree  for  the  complainant, 
holding  that  the  accident  occurred 
within  the  jurisdiction  of  admiralty 
since  the  waters  were  navigable  in 
fact  and  being  such  were  navigable 
in  law,  regardless  of  where  the  title 
to  the  land  under  the  water  rested; 
and  for  the  further  reason  that  no 
state  had  the  power  by  legislation  to 
remove  from  admiralty  jurisdiction 
waters  which,  but  for  that  legislation, 
it  would  have  had  control  of.  As  to 
the  other  contention  of  the  respond- 
ent, the  court  in  holding  the  provision 
immaterial  which  had  reference  to  the 
assessment  of  damages  by  a  jury, 
said:  "Wherever  Lord  Campbell's 
act  has  been  adopted  in  any  form  in 
any  of  our  states,  the  right  of  action 
given  has  been  a  right  of  action  at 
common  law.  By  all,  or  nearly  all, 
of  the  state  constitutions,  the  parties 
to  an  action  at  common  law  are  en- 
titled as  of  right  to  a  jury  triaL   Tlie 
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eral  maritime  law  may  be  changed,  modified  or  aflfected  by  state 
legislation  this  was  said:  **No  such  legislation  is  valid  if  it  con- 
travenes the  essential  purpose  expressed  by  an  act  of  congress  or 
works  material  prejudice  to  the  characteristic  features  of  the  gen- 
eral maritime  law  or  interferes  with  the  proper  harmony  and  uni- 
formity of  that  law  in  its  international  and  interstate  relations. 
This  limitation,  at  the  least,  is  essential  to  the  effective  operation 
of  the  fundamental  purposes  for  which  such  law  was  incorporated 
into  our  national  laws  by  the  Constitution  itself.     These  purposes 


language  of  the  Maryland  statute 
makes  the  participation  of  a  jury  no 
more  and  no  less  essential  to  the 
giving  of  the  relief  sought  than  to 
the  constitutional  provision  in  other 
states.  That  in  a  proper  case,  where 
some  form  of  Lord  Campbell's  act  is 
law,  recovery  may  be  had  in  ad- 
miralty for  injuries  resulting  in  death, 
is  now  settled  law."  State  of  Mary- 
land v.  MiUer,  180  Fed.  796  (1910). 

6.    BCassachusetts. 

The  British  steamer,  Sagamore,  dur- 
ing a  dense  fog  collided  with  and 
sank  the  fishing  schooner,  Olympia,  a 
Massachusetts  vesseL  The  schooner 
was  on  the  starboard  tack  on  a  course 
nearly  at  right  angles  to  that  of  the 
steamer  and  was  struck  on  her  port 
side  aft  the  main  mast,  and  so  deeply 
cut  that  she  sank  in  a  few  minutes. 
Of  the  crew  of  fourteen,  six  men  were 
drowned.  It  appeared  that  the  Saga- 
more was  going  at  an  excessive  speed, 
aU  eondit^ons  and  ^circumstances  con- 
sidered, and  was  at  fault  in  causing 
the  collision.  The  libels  for  loss  of 
life  were  based  on  Chapter  171,  Eev. 
Laws  of  Massachusetts,  1902,  as  amend- 
ed by  Chapter  375,  Laws  of  1907.  The 
contention  of  the  administratrix  of  the 
estates  of  two  of  the  deceased 
men  was  as  follows:  '*The  schooner 
Olympia,  a  Massachusetts  vessel,  while 
on  the  high  seas,  was  a  part  of  the 
territory  of  Massachusetts.  The  de- 
ceased seamen  were  on  board  the 
schooner   when    she    went    down,   and 


therefore,  at  the  time  of  their  death, 
as  much  on  the  territory  of  Massa- 
chusetts, and  within  the  protection  of 
the  statute,  as  if  actually  upon  the 
shore  of  Massachusetts.''  The  court, 
in  revel*sing  judgment  of  the  district 
court,  held  that  the  Massachusetts 
statute  imposed  no  obligation  on  the 
owners  of  the  Sagamore  to  make  com- 
pensation, or  to  pay  a  penalty  for 
causing  death;  and,  as  the  general 
maritime  law  afforded  no  recovery  for 
death  thus  occurring  on  the  high  seas, 
the  libel  so  far  as  damages  for  death 
were  sought,  must  be  dismissed.  As 
the  court  said:  ''WhUe  the  statute 
'offers  a  liability'  of  Massachusetts 
owners  to  those  injured,  it  does  not 
follow  that  it  may  impose  a  liability 
upon  citizens  of  another  state  who  are 
within  its  territorial  jurisdiction.  Its 
authority  over  its  own  ships  and  citi- 
zens does  not  extend  to  the  ships  and 
citizens  of  another  nation."  The  Sag- 
amore, 159  C.  0.  A.  601,  247  Fed.  743 
(1917). 

6.    New  Tork. 

The  deceased  was  one  of  a  large 
party  of  excursionists  on  board  the 
steamer  of  the  respondents.  A  life- 
boat manned  by  a  deck  hand  was 
attached  to  the  barge  by  a  5-foot 
line.  On  account  of  the  heat  of  the 
sun,  the  deck  hand  subsequently  left 
the  boat  and  stood  on  the  barge  near 
the  line  of  the  yawl  boat.  Later  he 
went  forward  to  get  a  drink  of  water, 
and  during  his  absenee,  the  deceased 
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are  forcefully  indicated  in  the  foregoing  quotations  from  The 
Lottawanna''  (21  Wall.  558,  575,  22  L.  Ed.  654).  Among  such  quota- 
tions is  the  following:  **One  thing,  however,  is  unquestionable; 
the  Constitution  must  have  referred  to  a  system  of  law  coextensive 
with,  and  operating  uniformly  in,  the  whole  country.  It  certainly 
could  not  have  been  the  intention  to  place  the  rules  and  limits  of 
maritime  law  under  the  disposal  and  regulation  of  the  several 
states,  as  ^hat  would  have  defeated  the  uniformity  and  consistency 
at  which  the  Constitution  aimed  on  all  subjects  of  a  commercial 


voluntarily  hauled  the  lifeboat  to  the 
stem  of  the  barge  and  boarded  her. 
Neither  the  entry  of  the  man  into  the 
lifeboat  nor  his  presence  therein  was 
known  to  the  master  of  the  steamer. 
Immediately  upon  his  return,  the  deck 
hand  called  to  the  deceased  to  come 
cut  of  the  boat,  but  in  his  attempt  to 
do  so,  he  stumbled  and  was  precipi- 
tated into  the  river.  In  spite  of 
prompt  efforts  to  effect  a  rescue,  the 
deceased  was  carried  away  by  the 
current  and  drowned.  It  appeared 
that  the  deceased  was  intoxicated. 
There  were  no  defects  in  the  construc- 
tion of  the  lifeboat  or  the  oarlocks, 
or  the  manner  in  which  such  boat  was 
fastened  to  the  stem  of  the  barge.  A 
libel  in  personam  was  filed  and  the 
court  ordered  it  dismissed,  holding  the 
deceased  was  guilty  of  contributory 
negligence.  As  the  court  said:  ''In 
proceedings  in  admiralty  for  causing 
death  by  negligence  the  remedy  is 
derived  from  the  state  [New  York] 
statute  which  gives  the  right  of  action 
to  the  next  of  kin,  and  concededly  the 
common-law  doctrine  of  contributory 
negligence  has  application  to  the  facts 
under  consideration.  Hence  it  must 
be  affirmatively  shown  that  the  re- 
spondents, owners  of  the  vessels,  were 
nogligent  as  a  result  of  which  the  in- 
jury was  sustained,  and  furthermore, 
that  the  decedent  was  free  from  con- 
tributory negligence. ' '  Gretschmann 
V.  Fix,  189  Fed.  716  (1911). 

Two   tugs  with   tows   alongside,   ap- 
proaching along  the  shore  from  oppo- 


site directions,  collided  and  caused  the 
death  of  a  deck  hand  and  injuries  to 
the  fireman  on  one  of  the  vessels. 
Under  the  Code  Civ.  Proc.  of  New 
York  (§  1902)  recovery  for  wrongful 
death  was  allowed  where  the  defend- 
ant would  have  been  liable  to  the 
decedent  for  the  injury  if  death  had 
not  ensued.  The  circuit  court,  on  a 
petition  to  limit  liability,  held  that 
under  the  New  York  statute,  an  ac- 
tion could  be  maintained  in  admiralty 
against  a  vessel  or  her  owners  for 
the  death  of  a  seaman,  through  the 
negligence  of  the  master.  The  court 
also  pointed  out  that  the  right  of 
action  against  a  vessel  for  personal 
injuries  sustained  in  such  a  collision 
was  a  suit  in  rem  in  the  nature  of  a 
maritime  lien,  and  did  not  abate  by 
the  death  of  the  libelant.  The  Tice- 
line,  137  0.  0.  A.  207,  221  Fed,  409 
(1915). 

7.    OMo. 

The  decedent  was  master  of  a  barge 
which  foundered  upon  the  high  seas 
off  the  coast  of  Long  Island,  with  the 
result  that  he  and  all  others  on  board 
lost  their  lives.  It  appeared  that  the 
vessel  was  owned  by  the  respondent, 
a  corporation  of  the  state  of  Ohio, 
and  had  been  used  for  the  carriage  of 
freight  upon  the  Great  Lakes  until  3 
or  4  years  before  the  voyage  in  ques- 
tion. She  was  then  brought  to  Phila- 
delphia and  thereafter  employed  ex- 
clusively upon  the  Atlantic  seaboardy 
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character   affecting  the   intercourse   of   the   states  with   each   other 
or  with  foreign  states.'* 

The  work  about  which  petitioner  was  engaged  is  maritime  in  its 
nature;  his  employment  was  a  maritime  contract;  the  injuries  re- 
ceived were  likewise  maritime  and  the  parties'  rights  and  liabilities 
were  matters  clearly  within  the  admiralty  jurisdiction.  Atlantic 
Transportation  Co.  v.  Imbrovek,  234  U.  S.  52,  59,  60,  58  L.  Ed.  1208, 
51  L.  R.  A.  (N.  S.)  1157.  And  unless  in  some  way  there  was  im- 
posed upon  the  owners  a  liability  different  from  that  prescribed  by 


between  that  city  and  other  ports.  A 
libel  in  personam  was  filed  and  re- 
covery sought  under  the  Ohio  statute 
of  1851  and  1880.  Answering,  the  re- 
spondent admitted  that  it  was  an 
Ohio  corporation  and  the  owner  of  the 
vessel,  but  denied  that  the  barge  was 
a  vessel  of  that  state  and  enrolled  at 
an  Ohio*  port.  No  evidence  whatever 
was  offered  upon  this  subject  by  the 
libelant.  The  court,  in  dismissing  the 
libel,  held  that  while  the  statute  of 
a  state  may  be  applied  in  admiralty 
proceedings,  based  upon  a  claim  for 
death  on  the  high  seas,  arising  purely 
from  tort,  it  must  be  proven,  with  the 
burden  resting  upon  the  libelant  when 
it  is  denied,  that  the  vessel  upon 
which  the  death  occurred  belonged 
to  the  state  whose  statute  is  sought 
to  be  invoked.  That  the  vessel  be- 
longed to  such  state,  the  court  said, 
could  not  be  presumed  from  the  fact 
that  the  owner  was  a  corporation  of 
such  state  without  other  proof.  As 
the  court  said:  **The  fact  that  the 
respondent  was  chartered  by  the  state 
of  Ohio  is  not  conclusive  of  the  ter- 
ritorial character  of  the  vessel.  Such 
a  corporation  might  own  many  vessels, 
none  of  which  belonged  to  the  state 
of  Ohio;  and,  even  if  it  be  granted 
that  the  domicile  of  the  corporation 
may  afford  some  presumption  that  its 
property  belongs  in  the  eye  of  the 
law  to  the  same  jurisdiction,  this  is 
certainly  no  more  than  a  presumption 
■which  may  be  overthrown  by  suffi- 
cient    proof."      Fisher     v.     Boutelle 


Transportation  &  Towing  Co.,  1C2  Fed. 
994   (1906). 

8.     Oregon. 

The  husband  of  the  libelant,  a  long- 
shoreman, was  killed  while  assisting  in 
loading  the  libeled  vessel,  because  of 
a  defect  in  the  gangplank,  which 
caused  him  to  slip  and  fall.  The 
Oregon  statute  gave  a  right  of  action 
for  wrongful  death  and  declared  ves- 
sels navigating  waters  in  the  state 
subject  to  a  lien  for  damages  for  in- 
juries sustained  thereon.  Exceptions 
to  the  libel  challenged  the  jurisdiction 
of  the  admiralty  court  to  entertain  the 
libel  because  of  its  "in  rem"  char- 
acter. The  court  in  overruling  the 
exceptions  held  that  a  state  statute 
giving  a  right  of  action  for  wrongful 
death  and  a  lien  on  the  vessel  was 
enforceable  in  admiralty  in  a  proceed- 
ing in  rem.  **It  does  not  seem  to 
me,"  said  the  court,  **that  the  fact 
that  this  is  not  a  case  of  collision,  can 
alter  the  result.  The  deceased  was 
injured  by  a  fall  upon  the  deck  of 
the  vessel.  Hence  the  injury  was  sus- 
tained upon  water,  not  upon  land. 
The  cause  is  therefore  within  maritime 
jurisdiction."  The  Aurora,  163  Fed. 
633    (1908). 

9.    PeimsylYanla. 

The  deceased,  as  master  of  a  barge, 
was  engaged  at  the  time  of  the  acci- 
dent with  other  members  of  his  crew, 
in  paying  out  the  hawser  of  the  barge. 
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maritime  law,  petitioner  could  properly  demand  only  wages,  main- 
tenance and  cure.  Under  the  doctrine  approved  in  Southern  Pacific 
Co.  V.  Jensen,  no  state  has  power  to  abolish  the  well  recognized 
maritime  rule  concerning  measure  of  recovery  and  substitute  there- 
for the  full  indemnity  rule  of  the  common  law.  Such  a  substitu- 
tion would  distinctly  and  definitely  change  or  add  to  the  settled 
maritime  law;  and  it  would  be  destructive  of  the  ** uniformity  and 
consistency  at  which  the  Constitution  aimed  on  all  subjects  of  a 
commercial  character  affecting  the  intercourse  of  the  states  with 
each  other  or  with  foreign  states.'' 


After  considerable  hawser  was  paid 
out  a  signal  was  given  to  the  tug  to 
slacken  her  speed  in  order  that  those 
on  the  barge  could  make  the  hawser 
fast  to  the  bitts  of  the  barge.  The 
tug  was  going  at  a  rapid  speed  and 
did  not  slow  down  even  after  the 
third  signal  was  given.  The  crew 
were  unable  to  take  the  necessary 
turns  around  the  bitts  and  when  all 
of  the  hawser  had  been  pulled  out,  it 
parted  within  a  few  feet  of  the  end 
where  it  was  made  fast,  the  loose 
end  sweeping  around  the  barge,  strik- 
ing the  deceased  in  the  abdomen,  pro- 
ducing a  fatal  wound  from  which  he 
died  on  the  following  morning  at  a 
hospital  in  Philadelphia.  The  injuries, 
it  appeared,  were  received  while  the 
barge  was  in  the  Delaware  river  with- 
in the  state  of  Pennsylvania.  A  suit 
in  admiralty  was  instituted  and  dam- 
ages claimed  by  virtue  of  the  Death 
Act  of  the  state  of  Pennsylvania. 
The  court  in  sustaining  exceptions  to 
the  libel  held  it  had  no  jurisdiction 
of  the  proceeding;  for  while  the  in- 
jury happened  on  the  vessel,  the  result 
of  it — ^the  death — for  which  the  libel 
was  filed  occurred  on  land  without 
the  jurisdiction  of  admiralty.  **In 
the  admiralty,"  the  court  said,  *'it 
has  become  well  settled  that  where 
damages  or  death  occur,  it  is  not 
sufficient  that  the  wrong  originated 
upon  the  water.  If  it  was  not  con- 
summated upon  the  water,  jurisdiction 
does   not   exist."     Byley   v.   Philadel- 


phia   &    B.    By.    Co.,    173    Fed.    839 

(1909). 

10.    South  OaroUna. 

A  libel  in  personam  was  filed  by  the 
widow  of  the  deceased  against  the 
steamship  Horsa,  a  British  vessel,  al- 
leging that  the  husband,  a  laborer, 
engaged  in  unloading  the  vessel,  was 
through  the  defective  and  unsafe  ma- 
chinery of  the  ship,  so  badly  injured 
that  he  died  therefrom.  On  motion 
to  dissolve  the  attachment  and  dismiss 
the  libel  it  was  contended  that  the  * 
proceedings  were  not  brought  by  the 
person  qualified  to  bring  them,  namely, 
the  personal  representative  of  the  de- 
ceased, duly  appointed.  The  state 
statute  of  South  Carolina  gave  a  right 
of  action  for  injuries  causing  death  to 
the  executor  or  administrator  of  the 
deceased  for  the  benefit  of  the  wife 
end  children.  It  appeared  that  several 
weeks  must  elapse  before  an  admin- 
istrator could  be  appointed,  and  that 
if  such  delay  was  allowed,  the  vessel 
would  have  departed  from  the  juris- 
diction. For  that  reason  the  libel 
was  filed  by  the  widow.  The  court 
refused  to  dissolve  the  attachment, 
holding  that  under  such  circumstances 
a  court  of  admiralty  had  jurisdiction 
to  permit  a  libel  to  be  filed  by  the 
widow,  with  an  order  of  attachment 
against  the  vessel,  subject  to  amend- 
ment by  substituting  the  administra- 
tor when  appointed  as  libelant.  The 
court    also    said:      ''The    rule    in    the 
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Two  acts  of  congress  are  relied  upon,  and  it  is  said  that  under 
each  petitioner  has  the  right  to  recover  full  indemnity  according  to 
the  common  law.  They  are:  (1)  Section  9,  Judiciary  Act  of  1789, 
1  Stat.  76,  77,  whereby  districts  courts  of  the  United  States  were 
given  exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  ''saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy,  where  the  common  law  is  competent  to 
give  it*'  (Judicial  Code,  §§24,  256);  and  (2)  section  20  of  Act  to 
Promote  the  Welfare  of  American  Seamen,  approved  March  4,  1915, 
c.  153,  38  Stat.  1164,  1185,  which  provides:     '*That  in  any  suit  to 


courts  of  admiralty  in  the  United 
States  is  that,  although  originally 
admiralty  did  not  enforce  damages  for 
death  for  the  benefit  of  the  next  of 
kin  or  heirs  of  the  dead  party,  yet 
that  a  court  of  admiralty  wiU  enforce 
in  admiralty,  by  proceedings  in  per- 
sonam, damages  in  cases  in  which  the 
right  of  action  is  given  to  the  next 
of  kin  or  the  representative  of  the 
deceased  party  by  the  state  law,  at 
the  place  where  the  injury  was 
caused."  The  Horsa,  232  fed.  993 
(1915). 

11.     Virginia. 

Tho  sieamship  Anglo-Patagonian  be- 
ing injured  in  a  collision,  was  placed 
in  dry  dock  in  order  that  her  stem 
might  be  straightened  and  a  number 
of  plates  in  and  around  the  bow  be 
replaced.  Staging  was  erected  around 
the  bow  upon  which  the  men  worked. 
The  anchor  was  suspended  on  the 
brake  above  the  place  where  the  work 
was  carried  on  and  on  becoming  un- 
loosened in  some  manner  on  the 
day  in  question,  dropped  slowly  to  the 
bottom  of  the  dock,  crushing  a  part  of 
the  staging  and  hurling  the  men  to 
the  bottom,  causing  the  death  of 
one,  seriously  injuring  three,  and  in- 
flicting minor  injuries  upon  another. 
It  appeared  that  if  the  chain  stopper 
had  been  used  or  the  anchor  lashed  to 
the  ringbolt  in  the  deck,  the  accident 
would  never  have  happened.  Tho 
trial   court   found  as  a  fact  that   the 


accident  was  caused  by  the  negligence 
of  the  steamship  and  fixed  the  dam- 
ages, aggregating  $18,600,  to  which 
each  libelant  was  deemed  entitled. 
The  circuit  court,  on  appeal,  af&rmed 
the  judgment,  holding  (1)  that  in- 
juries sustained  while  repairing  a  sea- 
going vessel  in  a  dry  dock  occurred 
upon  "navigable  waters  of  the  United 
States"  and  were  the  subject  of  aa- 
miralty  jurisdiction;  (2)  the  circum- 
stance that  one  workman  was  taken 
from  the  dry  dock  where  he  was  hurt, 
to  a  nearby  hospital,  where  he  died 
shortly  afterwards,  could  not  serve  to 
defeat  the  jurisdiction  which  would 
have  attached  if  his  death  had  oc- 
curred at  the  scene  of  the  accident; 
(3)  that  the  Code  of  Virginia  (§  2902) 
providing  a  right  of  action  for  wrong- 
ful death  against  a  ship  or  vessel 
which  would  have  been  liable  had 
death  not  ensued  and  giving  an  action 
for  damages  or  a  libel  in  rem  was  en- 
forceable by  a  suit  in  admiralty  where 
the  injury  occurred  at  a  place  within 
the  maritime  jurisdiction.  The  Anglo- 
Patagonian,  148  C.  C.  A.  586,235  Fed. 
92,  aflf'g  228  Fed.  1014    (1916). 

12.    Washington. 

The  deceased  was,  at  the  time  of 
his  death,  a  second  mate  of  the  re- 
spondent steamship,  a  domestic  vesset 
in  the  halibut  fisheries  hailing  from 
the  port  of  Seattle.  The  libel  was 
in  rem  and  sought,  recovery  under  the 
Washin^^on  statute,  giving  a  right  of 


Digitized  by 


Google 


330       19  Negligence  and  Compensation  Cases  Annotated.       [U.S. 

recover  damages  for  any  injury  sustained  on  board  vessel  or  in 
its  service  seamen  having  command  shall  not  be  held  to  be  fellow- 
servants  with  those  under  their  authority.'^ 

The  precise  effect  of  the  quoted  clause  of  the  original  Judiciary 
Act  has  not  been  delimited  by  this  court  and  different  views  have 
been  entertained  concerning  it.  In  Southern  Pacific  Co.  v.  Jensen 
we  definitely  ruled  that  it  gave  no  authority  to  the  several  states 
to  enact  legislation  which  would  work  **  material  prejudice  to  the 
characteristic    features   of   the    general    maritime   law    or    interfere 


action  to  the  next  of  kin  for  wrongful 
death.  In  sustaining  exceptions  to 
the  libel,  the  court  held  that  admiralty 
would  enforce  the  state  law,  giving  a 
right  of  action  against  a  person  for 
wrongful  death  where  the  injury  oc- 
curred on  board  a  domestic  vessel  of 
the  state  on  the  high  seas,  and  not 
within  the  jurisdiction  of  any  other 
sovereignty.  The  court  cited  with  ap- 
proval the  rule  stated  in  13  Cyc.  316b 
which  says:  ** Where  the  statute  of 
a  state  causes  a  survival  to  the  next 
of  kin  of  a  right  of  action  for  dam- 
ages for  death  wrongfully  caused,  such 
statute  can  have  no  application  to  a 
case  where  the  death  was  caused  out- 
side the  jurisdiction  of  such  state  and 
on  the  high  seas.  However,  by  the 
weight  of  modern  authority,  the  state 
laws  follow  the  domestic  vessel*  upon 
the  high  seas  until  she  comes  within 
another  jurisdiction,  and  therefore  an 
action  will  lie,  under  a  statute  of 
that  state,  for  a  death  caused  by  neg- 
ligence on  board  a  vessel  whose  homo 
port  is  in  that  state,  even  though 
upon  the  high  seas,  without  the  juris- 
diction of  any  other  sovereignty." 
The  court  pointed  out,  however,  that 
the  action  provided  by  the  Washington 
statute  was  in  personam  against  the 
person  causing  the  injury  and  death, 
and  that  since  it  created  no  right 
in  rem  or  lien  against  the  thing,  and 
as  such  was  not  given  by  admiralty, 
the  present  proceeding  in  rem  against 
the  vessel  could  not  be  sustained. 
The  Starr,  209  Fed.  882    (1913). 


B.    Effect  of  failure  to  plead  place  of 
accident. 

The  decedents  were  drowned  in  the 
Mississippi  river  near  Memphis  as  the 
result  of  a  collision  between  a  motor 
boat  in  which  they  were  riding  and  a 
tow  of  one  of  the  defendant's  steam- 
ers. It  appeared  that  the  motor  boat 
became  disabled,  and  while  it  carried  no 
lights,  its  four  occupants  shouted  and 
waved  burning  papers  to  apprise  the 
approaching  vessel  of  their  presence, 
so  that  from  all  the  evidence  it  should 
have  been  discovered  when  at  least 
250  to  300  feet  away,  and  in  time  to 
avoid  the  collision.  A  libel  in  per- 
sonam was  filed,  but  did  not  allege 
whether  the  accident  occurred  in  Ar- 
kansas or  Tennessee.  From  a  decree 
of  $10,000  for  each  libelant,  the  re- 
spondents appealed.  The  court  affirmed 
the  decree,  holding  (1)  that  a  right 
of  action  for  wrongful  death  given 
by  a  state  statute  could  be  enforced 
■  in  admiralty  by  proceedings  in  per- 
sonam; (2)  that  admiralty  was  not 
without  jurisdiction  of  such  a  pro- 
reeding  because  the  libel  did  not  show 
in  which  of  two  states  the  wrongful 
act  was  committed,  since  the  United 
States  court  had  the  power  to  take 
cognizance  of  and  apply  the  law  of 
the  state  in  which  the  proof  showed 
the  collision  occurred;  (3)  that  where 
contributory  negligence  would  defeat 
sn  action  under  the  state  statute  giv- 
ing the  remedy,  as  here,  such  rule 
w^as    to    be     followed    by     admiralty. 
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with  the  proper  harmony  and  uniformity  of  that  law  in  its  inter- 
national and  interstate  relations."  In  The  Moses  Taylor,  4  Wall. 
411,  431,  18  L.  Ed.  397,  we  said:  **That  clause  only  saves  to 
suitors  *the  ri^t  of  a  common-law  remedy,  where  the  common  law  is 
competent  to  give  it.'  It  is  not  a  remedy  in  the  common-law 
courts  which  is  saved,  but  a  common-law  remedy.  A  proceeding 
in  rem,  as  used  in  the  admiralty  courts,  is  not  a  remedy  afforded 
by  the  common  law;  it  is  a  proceeding  under  the  civil  law.*'  And 
in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  638,  644,  648,  44 


Honongahela  Biver  Consol.  Goal  & 
Coke  Co.  V.  Schinnerer,  117  C.  C  A. 
193,  196  Fed.  375   (1912). 

O.     Workmen's  compensation  acts. 
1.     Connecticut. 

The  accident  resulting  in  the  death 
of  decedents  occurred  in  the  navigable 
waters  of  New  Jersey.  All  parties 
concerned  were  citizens  of  Connecticut 
and  the  contracts  of  employment  were 
made  in  that  state  to  be  performed 
partly  within  and  partly  without  the 
state.  A  compensation  proceeding  un- 
der  the  Connecticut  Workmen's  Com- 
pensation Act  was  instituted  and  from 
an  award  an  appeal  was  taken  to  the 
superior  court,  which  reserved  the 
cases  upon  certain  questions  of  law 
and  as  to  the  judgment  or  decrees  to 
be  rendered  by  that  court.  The  court, 
in  advising  the  superior  court  to  ren- 
der its  judgment  dismissing  the  ap- 
peals, held  among  other  things  (1) 
that  the  jurisdiction  of  admiralty  was 
exclusive  as  to  actions  in  rem,  but 
not  as  to  personal  actions,  and  (2) 
that  a  proceeding  for  compensation 
under  the  act  being  a  personal  action, 
the  jurisdiction  of  admiralty  did  not 
prevent  the  Workmen's  Compensation 
Act  from  being  applicable,  even  though 
the  employee  was  killed  outside  of  the 
state.  The  court  also  pointed  out 
th^t  the  word  ** common-law  remedy" 
of  the  saving  clause  in  the  United 
States  Judicial  Code  (§256,  c.  231), 
saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where 


the  common  law  was  competent  to 
give  it,  was  not  limited  to  remedies 
in  the  common-law  courts,  but  em- 
braced all  methods  of  enforcing  rights 
known  to  the  common  or  statutory 
law,  thus  including  a  Workmen's 
Compensation  Act.  Kennerson  v. 
Thames  Towboat  Co.,  89  Conn.  367, 
L.  B.  A.  1916  A  436,  94  Atl.  372 
(1915). 

2.     New  Jersey. 

The  deceased,  while  on  a  steamer 
owned  by  a  New  Jersey  corporation, 
but  operated  by  the  respondent,  a 
California  corporation,  was  drowned  in 
the  high  seas,  through  the  negligence, 
it  was  averred,  of  the  owner  and  op- 
erators of  the  vessel.  A  suit  in  ad- 
miralty having  been  instituted,  it  was 
contended  that  the  action  was  gov- 
erned by  the  California  law,  for  the 
reason  that  the  vessel  was  chartered 
to  a  California  corporation  and  op- 
erated by  it.  The  court  in  dismissing 
the  libel  held  that  the  Workmen's 
Compensation  Act  of  New  Jersey  de- 
nied con&pensation  to  such  alien  de- 
pendents not  residents  of  the  United 
States,  as  were  those  of  the  deceased. 
As  the  court  said:  ** Under  the  gen- 
eral maritime  law,  of  course,  the  ac- 
tion cannot  be  maintained,  as  no  right 
of  action  exists  under  that  law  for 
damages  for  the  death  of  a  decedent. 
The  laws  of  California  and  New  Jer- 
sey, however,  do  authorize  such  an 
action  in  behalf  of  certain  heirs  and 
dependents  of  a  decedent,  and  where 
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L.  Ed.  921:  ''Some  of  the  cases  already  cited  recognize  the 
distinction  between  a  common-law  action  and  a  common-law  remedy. 
Thus  in  The  Moses  Taylor,  *  *  *  it  is  said  of  the  saving  clause 
of  the  Judiciary  Act:  'It  is  not  a  remedy  in  the  common-law  courts 
which  is  saved,  but  a  common-law  remedy.'  "  "If  the  suit  be  in 
personam  against  an  individual  defendant,  with  an  auxiliary  attach- 
ment against  a  particular  thing,  or  against  the  property  of  the 
defendant  in  general,  it  is  essentially  a  proceeding  according  to 
the  course   of  the   common   law,   and   within  the   saving   clause   of 


8uch  right  of  action  is  given  even  by 
state  laws  in  admiralty  cases  they  will 
be  enforced  in  the  admiralty  courts. 
♦  ♦  *  But  it  has  always  been  held 
that  if  any  law,  in  addition  to  the 
general  maritime  law  or  congressional 
enactments,  is  to  be  applied  to  a  ves- 
sel on  the  high  seas,  it  is  not  the  law 
of  the  state  or  country  where  the 
charterer  resides,  but  the,  law  of  the 
state  or  country  of  the  owner.  ♦  ♦  ♦ 
If,  therefore,  this  action  can  be  main- 
tained at  all,  *  *  *  it  must  be 
because  of  some  provision  of  the  law 
of  New  Jersey."  Bjolstad  v.  Pacific 
Coast  S.  S.  Co.,  244  Fed.  634   (1917). 

S.    New  York. 

The  deceased  operated  a  small  elec- 
tric freight  truck,  driving  the  same 
into  a  steamship  of  the  defendant, 
where  it  was  loaded  with  lumber  and 
then  out  upon  the  pier  where  it  was 
unloaded.  At  the  time  of  the  acci- 
dent, the  deceased  stood  on  the  rear 
of  the  truck,  and  upon  reversing  the 
truck  into  the  low  hatchway  to  clear 
it  from  a  jam  with  the  gangway,  his 
head  was  thrown  forward  and  his 
neck  broken  so  as  to  cause  death.  An 
award  of  compensation  was  made  by 
the  New  York  State  Workmen's 
Compensation  Commission  and  af- 
firmed by  the  courts  of  that 
state.  The  United  States  Supreme 
Court,  however,  reversed  the  decision 
holding  (1)  that  the  work  of  a 
stevedore  like  that  in  which  the  de- 
ceased was  engaged   was   maritime   in 


its  nature;  (2)  that  congress  had  para- 
mount power  to  fix  and  determine  the 
maritime  law;  (3)  that  exclusive  juris- 
diction of  all  civil  cases  of  admiralty 
and  maritime  jurisdiction  having  been 
vested  by  congress  in  the  federal  dis- 
trict courts,  saving  to  suitors  the 
right  of  a  common-law  remedy,  where 
the  common  law  was  competent  to 
give  it,  the  New  York  Compensation 
Act  attempting  to  cover  certain  mari- 
time injuries  like  that  in  suit,  being 
of  a  character  wholly  unknown  to  the 
ordinary  processes  of  any  court,  was 
not  saved  to  suitors  from  the  grant 
of  exclusive  jurisdiction,  conflicted 
with  the  United  States  constitution  to 
the  extent  that  it  purported  to  have 
such  jurisdiction  and  was  to  that  ex- 
tent invalid.  Jensen  v.  Southern  Pac. 
Co.,  215  N.  Y.  514,  9  N.  C.  C.  A.  286, 
L.  R.  A.  1918  A  403,  Ann.  Cas.  1916 
B  276,  109  N.  E.  600  (1915),  244  U. 
S.  205,  61  L.  Ed.  1086,  Ann.  Gas.  1917 
R  900,  37  Sup.  Ct.  524  (1917). 

The  deceased,  a  stevedore,  was  killed 
as  the  result  of  the  breaking  of  an  I 
bolt  and  tackle  falling  upon  him.  Al- 
though his  injuries  were  fatal,  the 
actual  demise  did  not  take  place  until 
the  following  day  in  a  hospital  on 
shore,  to  which  he  had  been  removed. 
A  proceeding  under  the  Workmen's 
Compensation  Law  of  New  York  re- 
sulted in  an  award  and  part  payment, 
\>vhen  the  Jensen  case  was  rendered 
bj  the  supreme  court,  holding  that 
stevedoring  work  on  a  ship  was  of  a 
maritime     character,     and     that     the 
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the  statute  *  *  *  of  a  common-law  remedy.  The  suit  in  this 
case  being  one  in  equity  to  enforce  a  common-law  remedy,  the 
state  courts  were  correct  in  assuming  jurisdiction/' 

The  distinction  between  rights  and  remedies  is  fundamental.  A 
right  is  a  well  founded  or  acknowledged  claim;  a  remedy  is  the 
means  employed  to  enforce  a  right  or  redress  an  injury.  Bouvier's 
Law  Dictionary.  Plainly,  we  think,  under  the  saving  clause  a  right 
sanctioned  by  the  maritime  law  may  be  enforced  through  any  ap- 
propriate remedy  recog^nized  at  common  law;  but  we  find  nothing 


Workmen 's  Compensation  Commission 
was  without  jurisdiction  to  make  an 
award  for  such  injuries,  admiralty  and 
common-law  courts  being  vested  with 
exclusive  jurisdiction.  Payment  was 
then  stopped  and  the  plaintiff  brought 
this  common-law  action  for  recovery. 
From  a  verdict  for  the  plaintiff,  the 
defendant  moved  to  set  it  aside.  The 
court  denied  the  motion,  holding  (1) 
that  though  death  occurred  on  the 
shore  the  tort  was  maritime  and  the 
remedy  of  the  plaintiff  was  in  rem  in 
admiralty  or  at  common  law  under 
the  New  York  death  act  with  no  rem- 
edy under  the  Workmen's  Compensa- 
tion Act;  (2)  that  the  election  in  the 
first  instance  to  proceed  under  the 
Workmen's  Compensation  Act  did  not 
preclude  the  common-law  action  since 
the  compensation  act  could  give  no 
remedy.  Liverani  v.  John  T.  Clark  & 
Son,  —  N.  Y.  Misc.  — ,  176  N.  Y. 
Supp.  726   (1919). 

The  deceased  met  his  death  while 
working  on  a  vessel  and  an  action 
against  the  employer  was  brought,  al- 
leging a  common-law  liability.  It 
was  admitted  by  the  plaintiff  that  the 
legislature  intended  to  include  mari- 
time workers  like  the  deceased  within 
the  Workmen's  Compensation  Act  and 
that  such  a  provision  was  unconstitu- 
tional under  the  authority  of  the 
Jensen  case  prior  to  the  amendment 
to  the  Judicial  Code,  saving  to  claim- 
ants tne  rights  and  remedies  under  the 
Workmen's  Compensation  Law  of  any 
state    (Comp.   St.   1918,   §1233).     The 


plaintiff,  however,  contended  that  by 
this  change,  he  was  given  an  election 
either  of  taking  the  benefit  prescribed 
by  the  state  Workmen's  Compensation 
Law,  or  of  bringing  a  common-law 
action,  or  of  proceeding  in  admiralty. 
The  complaint  was  dismissed  and  the 
court,  in  denying  a  motion  for  a  new 
trial,  held  there  was  no  such  election 
and  that  where  the  injury  was  within 
the  Workmen's  Compensation  Act, 
though  maritime  in  nature,  that  rem- 
edy being  valid  by  the  force  of  con- 
gressional amendment,  was  exclusive. 
As  the  court  said:  ''If  the  employer 
has  compUed  with  the  statute,  there 
can  be  no  election  by  the  employee. 
He  cannot  then  determine  which  rem- 
edy he  wiU  pursue.  He  must  take  the 
benefits  provided  by  the  statute. 
Furthermore,  congress  could  not 
broaden  the  effect  of  a  state  statute. 
No  act  of  it  could  give  an  employee 
an  election  of  remedies  in  the  state 
court  which  was  not  given  by  the 
state  statute.  What,  then,  is  the  effect 
of  the  1917  amendments  f  They  must 
have  to  do  with  the  right  to  take 
proceedings  in  the  United  States 
courts,  not  in  the  state  courts.  The 
amendments,  coming  as  they  did  after 
the  Jensen  decision,  have  an  added 
significance.  In  that  case  the  at- 
tempt was  made  to  hold  the  employer 
liable  under  the  Workmen's  Compen- 
sation Law,  and  it  was  upon  the  em- 
ployer's appeal  that  the  United  States 
Supreme  Court  rendered  its  decision, 
holding  that  the  state  statute  did  not 
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therein  which  reveals  an  intention  to  give  the  complaining  party 
an  election  to  determine  whether  the  defendant's  liability  shall  be 
measured  by  common-law  standards  rather  than  those  of  the  mari- 
time law.  Under  the  circumstances  here  presented,  without  regard 
to  the  court  where  he  might  ask  relief,  petitioner's  rights  were 
those  recognized  by  the  law  of  the  sea. 

Section  20  of  the  Seamen's  Act  declares  '* seamen  having  com- 
mand shall  not  be  held  to  be  fellow-servants  with  those  under  their 
authority,"  and  full  effect  must  be  given  this  whenever  the  rela- 


apply  to  maritime  workers.  The 
amendments  evidently  were  intended 
to  overcome  the  effects  of  that  deci- 
sion, by  making  state  statutes,  which 
in  terms  covered  such  workers,  valid 
and  enforceable  by  maritime  workers 
as  well  as  by  others."  Buddy  v. 
Morse  Dry  Dock  &  Repair  Co.,  —  N. 
Y.  Misc.  — ,  176  N.  Y.  Supp.  731 
(1919). 

The  claimant's  intestate  lost  his 
life  by  falling  down  a  hatchway  while 
engaged  in  making  repairs  on  an 
ocean-going  steamship.  The  ship,  at 
the  time  of  the  accident,  was  in  navi- 
gable waters  and  was  being  made 
ready  to  carry  a  cargo  of  grain.  The 
industrial  commission  allowed  an 
award,  part  of  which  was  paid  before 
the  rendition  of  the  supreme  court 
opinion  in  Southern  Pac.  Co.  v.  Jen- 
sen, 244  U.  S.  205,  61  L.  Ed.  1086, 
Ann.  Cas.  1917  E  88,  37  Sup.  Ct.  524. 
Thereafter  payments  were  stopped  and 
from  a  denial  of  its  motion  to  vacate 
the  award  by  the  industrial  commis- 
sion, because  of  lack  of  jurisdiction, 
an  appeal  was  taken  to  the  appellate 
division  which  vacated  the  award. 
The  court,  in  af&rming  such  ofder, 
held:  (1)  that  a  contract  to  repair  a 
steamship  to  receive  cargo,  as  was  the 
contract  of  the  deceased,  was  of  a 
maritime  nature;  (2)  that  injuries 
arising  in  the  execution  of  such  con- 
tract were  within  the  jurisdiction  of 
the  federal  district  court  and  without 
the  jurisdiction  of  the*  industrial  com- 
mission.    In  determining  whether  the 


contract  in  question  was  of  a  mari- 
time nature,  the  court  said:  "In  de- 
termining whether  a  contract  be  of  a 
maritime  nature,  locality  is  not  eon- 
trolling,  since  the  true  test  is  the  sub- 
ject-matter of  the  contract — the  na- 
ture and  character  of  the  work  to  be 
done."  Doey  v.  Clarence  P.  Howland 
Co.,  224  N.  Y.  30,  120  N.  E.  53  (1918). 
Certiorari  denied  248  U.  8.  574,  63  L. 
Ed.  428,  39  Bup.  Ct.  11    (1918). 

4.    Texas. 

The  deceased  was  assistant  engineer 
on  the  dredgeboat  of  a  dredging  con- 
cern insured  by  the  defendant  against 
loss  from  injuries  to  its  employees 
under  the  Texas  Workmen's  Compen- 
sation Law.  During  a  very  severe 
storm,  the  boat  capsized  and  the  de- 
ceased was  drowned.  Suit  was  brought 
against  the  insurance  company  to  re- 
cover the  compensation  prescribed  by 
the  Workmen's  Compensation  Act,  but 
not  for  damages  for  any  personal  in- 
juries resulting  from  alleged  negli- 
gence. Judgement  for  the  plaintiff  in 
the  sum  of  $5,400  was  given,  from 
which  the  defendant  appealed,  con- 
tending that  the  state  court  was  with- 
out jurisdiction  for  the  reason  that 
the  accident  occurred  upon  the  navi- 
gable waters  of  the  United  States  and 
was  within  the  exclusive  jurisdiction 
of  the  federal  courts.  The  court  de- 
creased the  judgment  to  $815  and  then 
affirmed  it,  holding  (1)  that  the  state 
common-law     courts    had     jurisdiction 
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tionship  between  such  parties  becomes  important.  But  the  mari- 
time law  imposes  upon  a  shipowner  liability  to  a  member  of  the 
crew  injured  at  sea  ^y  reason  of  another  member's  negligence 
without  regard  to  their  relationship;  it  was  of  no  consequence 
therefore  to  petitioner  whether  or  not  the  alleged  negligent  order 
came  from  a  fellow-servant;  the  statute  is  irrelevant.  The  lan- 
guage of  the  section  discloses  no  intention  to  impose  upon  ship- 
owners the  same  measure   of  liability  for  injuries  suffered  by  the 


v.dth  the  federal  district  courts  in 
suits  of  maritime  origin,  where  the 
proceeding  was  in  personam  and  (2) 
that  the  federal  court's  jurisdiction 
was  exclusive  only  where  the  suit  wm^ 
in  rem  against  the  vessel.  As  the 
court  said:  **As  is  elsewhere  herein 
stated,  this  was  not  a  suit  in  personam 
against  the  owner  of  a  vessel  to  re- 
cover either  upon  a  contract,  or  for 
damages  for  a  maritime  or  other  char- 
acter of  tort,  but  was  upon  an  insur- 
ance contract  against  an  insurer,  who 
voluntarily  and  for  a  valuable  con- 
sideration assumed  the  obligation  to 
pay  compensation  to  the  employee  or 
his  beneficiaries,  upon  the  happening 
of  an  accidental  injury  while  in  the 
coarse  of  his  employment,  and  who 
received  the  benefits  of  that  contract 
in  the  premiums  paid  it  for  carrying 
the  risk.  We  therefore  think  that,  in 
these  circumstances,  its  claim,  that 
appellees  mistook  their  forum,  cannot 
be  availed  of.  Upon  these  considera- 
tions the  contention  that  the  trial 
court  had  no  jurisdiction  is  over- 
ruled.'* Southern  Surety  Co.  v. 
Rtubbs,  —  Tex.  Civ.  App.  — ,  199  S. 
V/.  343   (1917). 

D.    Employers'  liability  acts. 

1.    Federal. 

An  employee  of  the  petitioner  was 
captain  of  one  of  its  lighters  used  in 
transporting  freight  in  and  about  the 
harbor  of  New  York.  He  met  his 
death  as  a  result  of  being  struck  on 
the  head  by  a  part  of  the  cap  of  one 


of  the  lighter's  bitts,  which  was 
wrenched  off  in  towing.  It  appeared 
tliat  the  deceased  was  not  guilty  of 
contributory  negligence  and  that  the 
petitioner  was  at  fault  in  that  the 
bitt  in  question  was  fastened  to  a 
rotted  log  rail,  which  gave  way  when 
the  strain  was  placed  upon  it.  Suit 
was  brought  by  the  administrator  of 
the  deceased  under  the  Federal  Em- 
ployers' Liability  Act  in  the  state 
courts  of  New  Jersey.  The  petitioner 
thereupon  filed  a  petition  in  admiralty 
to  limit  its  liability,  alleging  that  the 
injuries  which  deceased  received  oc- 
curred without  its  privity  or  knowl- 
edge. It  also  denied  liability,  and  the 
claimant,  after  his  exceptions  were 
overruled,  filed  an  answer  and  claim, 
the  effect  of  which  was  to  put  in 
issue  both  the  petitioner's  right  to 
limited  liability  and  its  claim  to  ex- 
emption from  any  liability.  The  court 
held  that  the  evidence  was  sufficient 
to  establish  negligence  on  the  part'  of 
the  petitioner  and  authorized  an  award 
for  the  value  of  the  lighter,  but  lim- 
ited the  liability  of  the  petitioner  to 
that  extent,  so  as  not  to  include  the 
tug  towing  the  lighter,  which  was 
also  owned  by  the  petitioner.  The 
court  pointed  out  that,  as  the  dece- 
dent was,  at  the  time  he  received  the 
fatal  injuries,  employed  in  interstate 
commerce  by  the  petitioner,  a  common 
carrier  by  railroad,  the  Federal  Em- 
ployers' Liability  Act  governed  the 
rights  of  the  parties.  The  court  said 
further  on  the  question  of  jurisdic- 
tion:    **The  only  ground  for  an  owner 
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crew  while  at  sea  as  the  common  law  prescribes  for  employers  in 
respect  of  their  employees  on  short. 

The  judgment  of  the  court  below  is 

Affirmed. 

MR.  JUSTICE  HOLMES  concurs  in  the  result. 

MR.   JUSTICE   PITNEY,    MR.    JUSTICE   BRANDBIS    and   MR. 
JUSTICE  CLARKE  dissent. 


to  come  into  admiralty  is  because  of 
his  asserted  right  to  limit  his  liability. 
If  it  is  found  that  he  is  not  entitled 
to  that  right,  for  the  court  to  go  fur- 
ther and  determine  general  liability, 
etc.,  would  be  to  deprive  a  claimant 
of  the  choice  of  forums  given  to  him 
by  the  statute  and  deprive  him  of  his 
right  to  trial  by  jury."  This  conclu- 
sion followed.  The  court  said  as  a 
necessary  result  of  the  consideration 
that  a  person  who  had  a  cause  of  ac- 
tion of  admiralty  cognizance  was  en- 
titled to  seek  his  remedy  in  either  the 
common-law  courts  if  they  are  compe- 
tent to  give  it,  or  in  the  admiralty 
courts.  The  court  therefore  held  that 
it  was  without  jurisdiction  to  proceed 
further,  and  was  obliged  to  leave  the 
claimant  free  to  pursue  his  remedy  in 
the  state  court.  The  Erie  Lighter  108, 
250  Fed.  490   (1918). 

2.    New  York. 

The  deceased  was  drowned  in  Buf- 
falo river  as  the  result  of  a  collision 


between  the  tug  on  which  he  was 
working  and  a  large  steamer  which 
was  to  be  taken  in  tow.  It  appeared 
that  both  vessels  were  at  fault,  the 
steamer  exceeding  the  federal  speed 
limit  of  6  miles  per  hour  and  the  tug 
having  approached  too  near  the  ves- 
sel. A  libel  in  personam  was  filed 
and  the  court  in  giving  a  decree  for 
the  libelant  held  (1)  that  the  New 
York  Employers'  Liability  Act  au- 
thorizing recovery  for  wrongful  death 
was  enforceable  in  admiralty,  since  the 
death  occurred  in  a  collision  in  the 
waters  of  that  state;  (2)  that  the 
master  of  the  tug,  having  sole  charge 
of  its  navigation  was  one  **  whose  sole 
or  principal  duty  is  that  of  superin- 
tendence'' within  the  meaning  of  that 
act  and  consequently  his  negligence 
was  imputable  to  the  ship  owner;  (3) 
that  the  action  was  maintainable 
against  both  vessels  since  both  were 
at  fault.  Trauffler  v.  Detroit  &  Cleve- 
land Nav.  Co.,  181  Fed.  256  (1910). 

O.  L.  C 
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HEUMAN  V.  M.  H.  POWEBS  00. 

[Court  of  Appeals  of  New  York,  April  15,  1919.] 

226  N.  Y.  205,  123  N.  E.  373,  rev'g  175  N.  Y.App.  Div.  627,  162  N.  Y.Supp.  690. 

1.    Oarrlen — ^Transfer  company-— Violation  of  obligation — Theft  by  employees. 
When  the  employees  of  a  transfer  company,  employed  to  move  household 


CASE  NOTE. 

Iiiabllity  of  transfer  company  for  loss 
of  or  damage  to  goods  intrusted 
to  it,  to  move. 

I.  Moving   household  goods,   838- 
342. 

A.  Goods  burned,  338-341. 

1.  Generally,  338. 

2.  Unexplained  fire  in  goods 

on  van,  338-339. 

3.  Fire  in  warehouse  during 

delay  for  crating,  339- 
840. 

4 .  Fire  start!  ng  from  revolver 

in  goods,  340-841. 

B.  Articles  broken  or  lost,  341- 

342. 

1.  Part  of  bed  broken  ofif  and 

lost,  341. 

2.  Loss  from  boxes  discov- 

ered week  after  deliv- 
ery, 841. 

8.  Loss  of  rugs  not  reported 
for  8  days,  341-842. 

4.  Piano  being  moved  in 
presence  of  owner,  342. 

II.  Baggage  transfer,  342-844. 

A.  Missing  after  being  placed  on 

truck  at  depot,  842-848. 

B.  Articles  lost  by  damage   to 

trunk,  848. 

C.  Baggage  lost  during  transfer 

between  depots,  348- 
344. 

D.  Trunk  lost  between  depot  and 

home,  344. 

III.  Moving  freight  to  and  from  rail- 
road depot,  844-846. 
A.  Flour  burned  in  car  being  un- 
loaded, 844-345. 
19  N.  C.  C.  A.— 22 


B.  Load  of  goods  stolen  while  in 
Une  at  depot,  845-846. 
IV.  Forwarders.  346-349.    > 

A.  Goods  burned  in  warehouse 

while  waiting  for   car, 
346. 

B.  Diversion  of  goods  from  desig- 

nated route,  346-347. 

C.  Liability    as    initial    carrier, 

347-349. 
V.  Injury  due  to  defective  crating, 

849. 
VI.  Fall  of  crane  supplied  by  owner 
for    unloading    machinery, 
350. 
VII.  Larceny  of  goods  by  driver,  350- 

351.. 
VIII.  Hogs    drowned    in    leaky    scow 
chartered  to   carry   them, 
851-352. 
IX.  Time  of  injury  conjectural,  352- 
858. 

A.  Boxed  harp  taken  from  hotel 

baggage  room,  352. 

B.  Property  found  damaged  af- 

ter   acceptance    as    in 
good  order,  852-853. 
X.  Proof  of  delivery  to  carrier,  358. 
XI.  Suit  before  date  of  delivery  of 
goods    destroyed    by    fire, 
858. 
XII.  Limitation  of  liability,  358-361. 
A.  Baggage  transfer  service,  858- 
358. 

1.  Claim   based   upon   stat- 

ute, 353-354. 

2.  limitation  stated   in  re- 

ceipt not  read,  354-856. 

8.  Reduced  valuation  tacitly 
assented  to,  356-357. 

4.  Right  to  benefit  of  rail- 
road tariff  valuation, 
857-358. 
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goods,  stole  jewelry  from  a  safe  in  a  cabinet  which  was  among  the  articles 
moved,  the  company  violated  the  common-law  obligation  of  a  carrier  to  safely 
carry  and  deliver  the  goods. 

2.    Carriers — ^Limitation  of  liability — Bequisite  of  special  contract. 

The  rule  is  that  where  a  common  carrier  desires  by  special  contract  to  ex- 
onerate itself  from  the  effect  of  its  own  acts  or  omissions,  or  those  of  its  em- 
ployees, the  special  contract  must  openly  and  plainly  express  that  intention  so 
that  it  cannot,  in  the  slightest  degree,  be  misunderstood. 


5.  Effect  of  shipper's  mis- 
representation as  to  con- 
tents, 368. 

B.  Forwarding      of      household 

goods,  368-360. 

C.  Local     commercial    delivery 

service,  360-361. 

1.  Receipt  plainly  stating  re- 

duced valuation,  360. 

2.  Receipt   drawn   by  ship- 

per, 360-361. 

3.  Charge  plainly  based  upon 

reduced  valuation,  361. 

Cross-references.  Liability  of  car- 
rier as  insurer  or  warehouseman  where 
goods  are  damaged  or  destroyed  while 
in  vehicle  of  transportation  before  or 
after  transit,  see  4  N.  C.  C.  A.  277-291. 

I.     Moving  household  goods. 

A.     Goods  burned. 

1.     Generally. 

The  defendant,  a  company  incor- 
porated to  do  a  general  warehouse 
and  storage  business,  was  also  en- 
gaged in  the  business  of  moving 
household  goods.  The  president  of  the 
company  testified  that  the  concern 
solicited  business  of  this  character  by 
public  advertisements,  signs  on  wagons 
and  fences,  and  by  cards,  bills  and 
tags.  The  defendant  contended,  how- 
ever, that  this  public  committal  of 
the  company  to  a  general  and  undis- 
oriminating  service  did  not  make  it  a 
common  carrier  since  it  exercised  the 
right  of  accepting  some  persons  as 
patrons  and  rejecting  others.  The 
plaintiff  delivered  household  goods  to 
the   defendant,  and   the   same   having 


been  destroyed  by  fire,  a  suit  for 
damages  was  instituted.  Though  the 
contract  of  transportation  was  made 
with  plaintiff,  the  husband,  part  of 
the  goods  belonged  to  his  wife,  and 
a  separate  suit  was  instituted  to 
cover  her  damage.  The  court,  in  af- 
firming a  judgment  for  the  plaintiff 
in  both  suits,  held,  though  a  contract 
of  transportation  was  made  by  one 
party,  another  party,  when  shown  to 
be  the  real  owner  of  the  goods,  was 
entitled  to  recover  damages  in  tort 
for  any  loss.  The  court  also  held 
that  one  who,  as  the  defendant,  held 
itself  out  to  the  public  as  ready  to 
undertake  for  hire  the  transportation 
of  goods,  and  so  invited  the  custom 
of  the  public,  was  a  common  carrier, 
though  it  claimed  the  right  to  select 
those  whom  it  would  serve,  accepting 
some  and  rejecting  others,  and,  the 
defendant  being  considered  as  a  com- 
mon carrier,  the  burden  of  proof  was 
upon  it,  said  the  court,  to  escape 
liability  for  goods  proven  to  have 
been  lost  by  bringing  itself  within 
one  of  the  recognized  common-law 
exceptions.  Lloyd  v.  Haugh  &  Kee- 
nan  Storage  &  Transfer  Co.,  223  Pa. 
148,  21  L.  R.  A.  (N.  S.)  188,  72  Atl. 
516    (1906). 

2.    Unexplained  lire  in  goods  on  van. 

The  defendant,  a  company  engaged 
in  the  general  business  of  moving 
household  goods  from  one  part  of  the 
city  to  *  another,  undertook  to  trans- 
port such  goods  for  the  plaintiff. 
While  in  the  vans  being  moved  to 
another  residence  of  the  plaintiff,  a 
fire  somehow  started  and  the  goods 
were    destroyed.      The    jury    were    in- 
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8.    Oarrle»— Transfer    company — Limitation    of   Uability— Special   contract^ 
Tlieft  by  employees. 

The  Clause  in  the  contract  between  the  owner  of  lioasehold  goods  and  the 
transfer  company,  employed  to  move  the  goods,  providing  that  the  responsibility 
of  the  company  was  limited  to  a  specified  sum  for  any  article,  together  with  the 
contents  thereof,  referred  to  the  company's  responsibility  as  a  carrier,  and  did 
not  include  the  misfeasance  or  nonfeasance  of  the  company  or  its  employees, 
and  hence  did  not  limit  the  company's  liability  for  jewelry  stolen  by  its  em- 
ployees from  a  safe  in  a  cabinet  which  was  among  the  articles  moved. 


stnicted  that  the  plaintiff  must  show 
negligence  on  the  part  of  the  defend- 
ant in  order  to  recover;  and  from  a 
verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  defendant  was  a  common 
carrier,  not  a  private  carrier,  and  as 
such  was  an  insurer  of  the  goods 
against  such  accidents  as  the  fire 
which  destroyed  the  goods  in  question, 
without  proof  of  negligence,  and  as 
the  instruction  to  the  jury  was  more 
favorable  to  the  defendant  than  the 
law  allowed,  it  had  nothing  about 
which  to  complain  in  this  respect  on 
appeaL  The  court  also  pointed  out 
that  while  a  common  carrier  could 
limit  its  employment  to  the  carriage 
of  a  particular  kind  of  goods  and  thus 
restrict  its  liability  as  an  insurer  to 
such  goods,  nevertheless  when  a  per- 
son, even  though  a  mere  carter  or  ex- 
pressman engaged  in  carrying  freight 
to  and  from  a  depot  or  warehouse  or 
between  places  in  the  same  locality 
undertook  to  transport  the  goods  of 
all  those  who  sought  to  employ  him, 
he  became  a  common  carrier,  and  was 
liable  as  an  insurer  for  all  goods  in- 
trusted to  his  care.  Collier  v.  Lan- 
gan  &  Taylor  Storage  &  Moving  Co., 
147  Mo.  App.  700,  127  8.  W.  435 
(1910). 

3.     nre  in  warehouse   daring   delay 
for  crating. 

Plaintiff  and  the  defendant  transfer 
company  entered  into  a  contract  pur- 
suant to  which  the  plaintiff  delivered 
to  the  defendant,  in  two  separate 
lots,  certain  household  goods,  all  of 
which    the    defendant    undertook    to 


deliver  for  shipment  to  a  certain  rail- 
road on  a  certain  day.  One  lot  was 
delivered  to  the  railroad  company  on 
the  date  set,  but  the  second,  retained 
over  night  in  the  defendant's  ware- 
house, was  destroyed  by  fire  before 
the  next  morning.  It  appeared  that 
the  delivery  to  defendant  in  two  lots 
was  consequent  upon  a  further  un- 
dertaking of  the  defendant  to  box 
and  crate  such  parts  of  the  shipment 
as  required  that  service;  that  pursu- 
ant to  this  arrangement,  defendant 
sent  men  to  get  the  goods  requiring 
crating,  etc.,  on  a  day  in  advance 
of  that  appointed  for  the  delivery  to 
the  railroad;  that  such  servants  se- 
lected all  of  the  goods  which  required 
crating,  and  on  the  day  set  called 
upon  plaintiff  for  the  remainder  of 
the  shipment.  Included  in  such  sec- 
ond lot,  however,-  were  two  trunks, 
which,  upon  their  arrival  at  the  de- 
fendant's warehouse,  it  was  likewise 
decided  to  crate.  The  time  necessary 
for  this  work,  it  appeared,  made  it 
impossible  for  defendant  to  get  the 
second  lot  to  the  depot  of  the  rail- 
road company  before  the  hour  after 
which  goods  were  not  accepted  for 
shipment  on  that  day,  hence  the  sec- 
ond lot  was  retained  in  defendant's 
warehouse  over  night,  with  the  result 
above  stated.  In  affirming  a  judg- 
ment for  the  plaintiff  for  the  value 
of  the  goods  so  destroyed,  the  court 
held  that,  whether  the  defendant  was 
to  be  held  as  a  carrier  or  as  a  ware- 
houseman, its  failure  to  comply  with 
its  absolute  agreement  to  deliver  the 
two  lots  to  the  railroad  company  on 
a  day  certain  was  the  proximate 
cause    of   the    loss,    and    such   failure 
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4.    OaxTiars— Ttansf er  company— Nondisclosure  l>7  owner  of  fact  that  Taloables 
were  in  cabinet — ^ISffect  on  theft  by  company's  employees. 

The  failure  of  the  owner  of  household  goods,  employing  a  transfer  company 
to  move  such  goodSi  to  disclose  the  fact  that  there  was,  in  a  cabinet  which  was 
among  the  articles  to  be  moved,  a  safe  containing  valuable  articles,  did  not 
relieve  the  company  from  liability  for  the  theft  of  jewelry  from  such  safe  by 
its  employees. 

Action   against  transfer  company  for  loss   of   articles  stolen   by 


not  having  been  due  to  any  default 
of  the  plaintiff,  the  defendant  was 
responsible  in  damages.  Beall  T. 
Bekins  Van  &  Storage  Co.,  33  OaL 
App.  652,  166  Pac.  370  (1917). 

4.     Fire    starting    from    revolver    in 
goods. 

The  defendant  transfer  company 
undertook,  for  hire,  the  transporta- 
tion of  a  load  of  household  goods  be- 
longing to  the  plaintiff,  from  one 
town  to  another,  and  pursuant  to  such 
undertaking  started  the  same  in  a 
wagon,  drawn  by  two  horses  and  in 
charge  of  two  of  its  servants,  upon 
the  highway  leading  to  such  desig- 
nated place.  En  route  the  goods 
caught  fire  and  were  destroyed,  and 
the  wagon  of  the  defendant  was  at 
the  same  time  somewhat  damaged. 
The  evidence  tended  to  show  that  the 
fire  was  caused  by  the  accidental  dis- 
charge of  a  loaded  revolver,  packed 
with  the  goods;  that  the  fire  so 
started  burned  while  the  wagon  was 
proceeding  a  distance  of  three-fourths 
of  a  mile,  with  the  horses  walking, 
before  either  of  the  defendant's  serv- 
ants in  charge  of  the  wagon  was 
aware  thereof,  and  that  they  only  be- 
came aware  of  it  then  through  the 
outcries  of  one  living  beside  the  road 
who  had  seen  the  smoke  arising  from 
the  wagon  before  the  wagon  arrived 
at  a  point  opposite  her  house.  All 
of  this  time  the  servants  in  charge 
were  seated  at  the  front  of  the  wagon 
and  within  3  or  4  feet  of  the  burning 
goods.  When  they  became  aware  of 
the  fire  they  alighted,  unhitched  the 
team  and  prepared  to  remove  it  and 


themselves  to  a  place  of  safety,  but 
upon  the  protest  of  the  one  who  had 
seen  the  fire,  hitched  the  team  again 
to  the  wagon  and  hauled  it  farther 
away  from  her  house,  then  again  un- 
hitched and  left  the  wagon,  making 
no  attempt  at  any  time  to  remove 
any  of  the  plaintiff's  goods  or  to  ex- 
tinguish the  fiamea.  Plaintiff  sought 
dami^es  for  the  loss  of  the  goods,  on 
the  ground  of  a  failure  to  perform 
the  contract  of  transportation.  De- 
fendant, answering,  alleged  that  plain- 
tiff had  ''fraudulently,  negligently 
and  wrongfully"  placed  the  loaded 
gun  in  the  load,  without  defendant's 
knowledge,  and  that  the  loss  in  ques- 
tion was  due  to  the  discharge  of  such 
gun,  without  its  fault.  Plaintiff's 
reply  denied  these  averments  and  set 
up  further  that  if  the  fire  was  so 
caused,  defendant's  servants,  by  the 
exercise  of  ordinary  diligence,  conld 
have  saved  the  goods  from  burning, 
but  negligently  failed  to  exercise  any 
care  in  that  behalf.  The  court  held, 
in  affirming  a  judgment  for  the  plain- 
tiff for  $815,  that  the  burden  rested 
upon  the  defendant  to  show  that  its 
liability  as  an  insurer  of  the  goods 
was  absolved  by  reason  of  the  excep- 
tion claimed,  namely,  the  fault  of  the 
plaintiff  in  packing  the  loaded  gun 
in  the  load;  that  even  then  it  would 
not  be  absolved  if  its  own  negligence 
or  that  of  its  servants  contributed  to 
cause  the  loss;  and  that  under  the  evi- 
dence it  was  for  the  jury  to  say 
whether  the  defendant's  servants  ex- 
ercised due  diligence  to  save  the 
goods  after  discovering  that  they 
were    on    fire.     Merchants'    Transfer 
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defendant's  employees.     Order   of   appellate   division  reversed   and 
judgment  of  appellate  term  reinstated. 

For  appellant — ^Bertram  L.  Kraus. 

For  respondent — John  W.  Browne. 


Co.  V.  Kiser,  179  Ky.  324,  200  8.  W. 
454   (1918). 

B.    Articles  broken  or  lost 

1.  Part  of  bed  broken  off  and  lost. 

The  defendant,  with  his  horse  and 
sleigh,  was  employed  by  the  plaintiff 
to  move  certain  fomiture  to  an  ad- 
joining town  at  an  agreed  compensa- 
tion of  $10.  Among  the  goods  de- 
livered to  the  defendant  was  a  brass 
bed  in  perfect  condition.  At  the  des- 
tination it  was  discovered  that  part 
of  the  bed  had  been  broken  off  and 
lost  in  transit.  At  the  trial  of  a  suit 
for  damages,  the  defendant  admitted 
that  he  had  lost  the  missing  part. 
From  a  judgment  for  the  plaintiff, 
the  defendant  appealed.  •  The  court, 
in  affirming  the  judgment,  pointed  out 
that  while  a  common  carrier  was  an 
insurer  of  the  goods  intrusted  to  him, 
a  private  carrier,  like  the  defendant, 
who  was  really  a  bailee  for  hire,  was 
required  to  use  only  ordinary  care  in 
the  discharge  of  his  duty;  but  upon 
proof  of  delivery  of  the  goods  in 
good  condition  to  the  bailee,  and  their 
loss,  a  presumption  of  negligence 
arose,  which  if  unexplained  by  the 
baOee,  entitled  the  bailor  to  judg- 
ment for  the  loss.  O'Bourke  v. 
Bates,  73  N.  Y.  Misc.  414,  133  N.  Y. 
Supp.  392   (1911). 

2.  Loss  from  boxes  discovered  week 

after  delivery. 

In  an  action  against  a  transfer 
company  for  the  value  of  goods  al- 
leged to  have  been  lost,  the  defendant 
and  his  driver  testified  that  the  boxes 


in  question  were  in  good  condition 
when  delivered  to  the  plaintiff's 
apartment  house.  A  receipt  showing 
the  goods  to  be  in  good  condition  was 
given  to  the  defendant  at  the  time 
of  delivery.  The  goods  were  placed 
in  a  basement  and  remained  there 
without  being  impacked  for  over  a 
week,  and  were  not  all  removed  un- 
til after  the  lapse  of  two  weeks. 
From  a  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court,  in 
reversing  the  judgment  and  remand-, 
ing  the  case  for  new  trial,  held  that 
the  plaintiff  had  failed  to  show  by  a 
fair  preponderance  of  the  evidence 
that  the  goods  were  missing  from 
the  boxes  when  delivered  by  the  de- 
fendant. Creager  v.  McQowan  (N. 
Y.  Misc.),  104  N.  Y.  Supp.  416 
(1907). 

3.     Loss  of  mgs  not  reported  for  3 
days. 

Defendant,  a  common  carrier,  un- 
dertook the  transportation  of  certain 
household  goods  of  the  plaintiff,  by 
wagon,  from  one  town  to  another. 
Three  days  after  the  load  had  been 
transported  and  delivered  at  the 
agreed  place,  the  plaintiff  reported 
the  discovery  of  the  fact  that  part 
of  the  goods,  including  certain  rugs, 
had  been  lost  in  transit,  and  claimed 
the  value  thereof  from  defendant  un- 
der its  contract  of  transportation.  In 
an  action  based  upon  this  claim  it 
appeared  that  the  loss  had  in  fact 
occurred  as  alleged.  The  court  held, 
in  affirming  a  judgment  for  the  plain- 
tiff for  $188,  that  it  was  no  bar  to 
plaintiff's  action  that  she  had  failed 
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The  following  are  the  pleadings  in  the  action: 

Complaint. 

Plaintiff,  complaining  of  the  defendant,  by  Wesselman  &  Krans,  her  at- 
torneys, respectfully  shows  to  this  court  and  alleges  as  follows: 

First:  That  at  all  the  times  hereinafter  mentioned  was  a  domestic  cor- 
poration. 

Second:  That  heretofore  and  on  or  about  the  20th  day  of  May,  1913,  plain- 
tiff engaged  the  defendant  to  move  her  household  effects  from  the  apartment 


for  8  days  to  assert  the  loss  of  the 
goods  and  to  make  claim  for  the 
value  thereof.  Hughes  v.  Dobson, 
202  ni.  App.  54   (1916). 

4.    Piano  being  moYed  in  presence  of 
owner. 

The  defendant  agreed  to  move 
plaintiff's  piano  from  one  house  to 
another  for  a  certain  sum,  but  the 
work  was  performed  so  negligently 
that  the  piano  was  damaged.  The 
defendant  pleaded  contributory  negli- 
gence in  that  the  plaintiff  consented 
to  allowing  an  insufficient  number  of 
men  to  attempt  to  load  the  piano  on 
the  wagon  of  the  defendant,  and  also 
in  that  the  plaintiff  himself  superin- 
tended the  moving  and  loading  of 
the  piano  and  that  the  work  was  per- 
formed in  accordance  with  his  in- 
structions. On  the  trial  of  a  suit  for 
damages,  the  court  refused  an  in- 
struction of  the  defendant  charging 
the  jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that 
the  defendant  failed  fo  use  due  care 
in  handling  the  piano.  On  appeal  by 
the  defendant  from  a  verdict  and 
judgment  for  the  plaintiff,  the  court 
affirmed  the  judgment,  holding  that 
the  charge  to  the  jury  requested  by 
the  defendant  and  refused  by  the 
trial  court  exacted  too  high  a  measure 
of  proof.  "The  burden,''  said  the 
court,  *"'i8  not  to  show  or  prove  facts 
certainly  or  absolutely  by  the  evi- 
dence, but  only  to  the  reasonable  sat- 
isfaction of  the  jury."  The  court 
also  pointed  out  that  the  pleas  of 
contributory   negligence  were  bad,  In 


that  the  plaintiff's  knowledge  of  the 
number  of  men  necessary  to  move 
the  piano  was  not  alleged  in  the  pleas 
concerning  consent  to  allowing  an  in- 
sufficient number  of  men  to  move  it, 
and  as  to  the  plea  that  the  work  was 
performed  in  accordance  with  the  in- 
structions of  the  plaintiff  who  super- 
intended the  work,  the  court  held  that 
no  fact  of  negligence  by  the  plaintiff 
was  alleged.  Smiley,  Son  &  Co.  v. 
Keith,  3  Ala.  App.  354,  57  So.  127 
(1911). 

n.    Baggage  transfer. 

A.     Missing    after    being    placed    on 
track  at  depot. 

The  plaintiff  delivered  to  the  de- 
fendant, a  local  transfer  company,  a 
large  trunk  containing  samples  of 
shoes  and  two  other  trays  or  tele- 
scopes, for  transportation  to  the  local 
railroad  station.  He  was  given  in  re- 
turn three  checks  which  served  as 
receipts  for  the  property  and  which 
were  to  be  delivered  to  the  defendant 
on  the  return  of  the  goods.  While 
there  was  an  express  oral  contract  to 
transport  the  baggage  to  the  station, 
there  was  no  written  contract  to  de- 
fine the  rights  of  the  parties.  The 
baggage  was  carried  to  the  station 
and  there  placed  on  a  truck  ready  for 
delivery  to  the  plaintiff  upon  the  ar- 
rival of  his  train.  The  plaintiff, 
however,  was  unable  to  depart  on  the 
train  originally  intended,  and  did  not 
call  for  his  baggage  until  the  follow- 
ing morning,  when  it  was  discovered 
that  the  two  trays  had  been  lost*    The 
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then  oeenpied  by  her  at  435  Convent  avenue,  in  the  borough  of  Manhattan, 
city  of  New  York,  to  2478  Second  avenue,  in  the  borough  of  Manhattan,  city 
of  New  York,  and  for  a  consideration  agreed  upon,  the  defendant  agreed  to 
move  said  household  effects  in  a  good  and  careful  manner  and  to  be  responsible 
for  damages  that  this  plaintiff  might  sustain,  and  for  any  loss  of  said  household 
effects  or  other  property  in  the  apartment  at  435  Convent  avenue,  occupied  by 
this  plaintiff  as  aforesaid. 

Third:  That  thereafter  and  on  the  22nd  day  of  May,  1913,  the  defendant 
caused  its  servants  and  employees  to  call  at  the  apartment  then  occupied  by 
this  plaintiff  at  No.  435  Convent  avenue  to  pack  the  said  household  effects. 

Fourth:     That  on  the  24th  day  of  May,  1913,  said  employees  again  called 


trunk  and  other  parcels  were  known 
to  have  remained  on  the  truck  until 
8  o'clock  on  the  preceding  evening, 
when  the  defendant's  agent,  who  had 
taken  charge  of  the  baggage  on  its 
arrival  at  the  station,  directed  the 
attention  of  the  night  man  to  it. 
What  became  of  the  two  missing  par- 
eels  was  unknown.  From  a  judgment 
for  the  plaintiff,  the  defendant 
brought  error.  The  court,  in  affirm- 
ing the  judgnfent,  held  that  local  car- 
riers, such  as  cabmen,  wagoners,  or 
transfer  men,  like  the  defendant, 
were  to  be  regarded  as  common  car- 
riers, liable  as  insurers  for  the  goods 
intrusted  to  them,  and  while  if  the 
owner  did  not  call  for  the  goods  on 
delivery  at  destination,  the  high  ob- 
ligation of  the  insurer  was  relaxed, 
still  the  goods  could  not  be  abandoned 
but  the  carrier  must  assume  the  du- 
ties of  a  warehouseman  with  its  obli- 
gations of  reasonable  care  for  the 
goods.  Brown  Shoe  Co.  v.  Hardin, 
77  W.  Va.  611,  L.  R.  A.  1916  D 
1199,  87  S.  E.  1014  (1916). 

B.    Articles  lost  by  damage  to  trunk. 

The  defendant  agreed  with  the 
plaintiff  to  transport  two  trunks  and 
their  contents  from  the  place  where 
she  was  visiting  to  the  railroad  sta- 
tion in  time  for  a  certain  train.  The 
wagon  hauling  the  baggage  was  struck 
by  a  train,  due  to  negligence  of  the 
driver,  who  was  shown  to  be  drunk, 
and  as  a  result  many  of  the  articles 
contained  in  the  trunks  were  either 
lost  or  damaged.  The  plaintiff,  due 
to    the    accident,    was    compelled    to 


postpone  her  journey  a  day  and  a 
night  to  regain  the  remainder  of  the 
baggage.  From  a  verdict  and  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  plaintiff  was 
entitled  to  recover  the  expense  in- 
curred as  the  result  of  the  delay  in 
her  journey,  occasioned  by  the  neces- 
sity of  regaining  the  contents  of  the 
broken  trunks,  and  was  entitled  to  re- 
cover the  value  of  the  goods,  though 
certain  articles  that  were  destroyed, 
such  as  photographs,  had  no  market 
value.  Kates  Transfer  &  Warehouse 
Co.  v.  Klassen,  6  Ala.  App.  301,  59 
So.  355   (1912). 

O.     Baggage  lost  during  transfer  be- 
tween depots* 

Plaintiff  brought  suit  against  de- 
fendant transfer  company  to  recover 
damages  for  the  loss  of  a  certain 
"grip"  and  its  contents  which  de- 
fendant had  undertaken  to  transfer 
from  the  depot  of  one  railroad  car- 
rier to  that  of  another,  alleging  that, 
through  the  negligence  of  the  defend- 
ant, the  grip  and  its  contents  were 
lost.  The  defendant  impleaded  the 
receiver  of  the  railroad  company  at 
the  depot  at  which  the  grip  was  to 
have  been  delivered,  charging  that 
the  loss  of  the  grip  was  due  to  the 
negligence  of  the  servants  of  such  re- 
ceiver. The  demurrer  of  the  receiver 
was  sustained  and  plaintiff  had  judg- 
ment against  the  transfer  company 
alone,  for  $122.23,  the  sum  which 
plaintiff  had  testified  represented  the 
cost  of  replacing  the  articles  lost  and 
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at  the  said  address,  No.  435  Convent  avenue,  to  remove  all  household  effeets 
and  all  other  property  of  this  plaintiff. 

Fifth:  That  while  the  said  defendant,  its  servants,  agents  and  employees 
were  so  engaged  in  moving  said  property  of  this  plaintiff  from  the  first-men- 
tioned place  to  the  place  of  their  destination  at  2478  Second  avenue,  in  the 
borough  of  Manhattan,  city  of  New  York,  certain  servants,  agents  and  em- 
ployees of  the  said  defendant,  or  one  or  more  of  them,  stole  from  this  plaintiff 
certain  jewelry  owned  by  her,  a  schedule  of  which  is  hereto  annexed,  made  a 
part  hereof  and  marked  Exhibit  A. 

Sixth:  That  said  jewelry  was  in  the  apartment  at  the  time  the  said  men 
so   called  at  the   same  to  remove  the  property  and  household  effects  of  this 


the  value  of  such  articles  to  her.  The 
court,  while  affirming  the  judgment  as 
to  the  transfer  company  and  the  plain- 
tiff, holding  that  the  proper  measure 
of  damages  had  been  applied,  reversed 
the  judgment  dismissing  the  receiver 
on  demurrer,  on  the  ground  that  the 
petition  of  the  transfer  company 
stated  a  cause  of  action  good,  at 
least  as  against  general  demurrer,  and 
on  the  further  ground  that  the  trial 
court,  on  dismissing  the  receiver, 
should  have  granted  the  transfer  com- 
pany's seasonably  filed  application 
for  leave  to  amend  ita  answer.  Hous- 
ton Transfer  &  Oarriage  Co.  ^'.  Whit- 
comb,  —  Tex.  Civ.  App.  — ,  147  S. 
W.    358    (1912). 

D.     Trunk   lost    between    depot    and 
borne. 

Shortly  after  plaintiff's  assignor  ar- 
rived in  New  York  City  she  delivered 
to  an  agent  of  the  defendant  trans- 
fer company  a  claim  check  for  a  trunk 
which  she  had  brought  with  her  on 
the  train,  asking  that  the  trunk  be 
delivered  to  a  certain  address.  She 
was  not  then  asked  and  did  not  then 
state  its  value,  but  paid  the  usual 
minimum  charge  exacted  by  defend- 
ant's company  for  such  service.  The 
trunk  was  delivered  to  defendant's 
agent  driving  a  truck,  but  in  some 
way  was  lost  and  never  delivered  to 
the  address  stated.  Thereafter  this 
action  to  recover  damages  was 
brought,  it  being  alleged  that  the  real 
value  of  the  trunk,  with  its  contents, 
was  $982.42,  and  for  this  sum  plain- 
tiff, as  assignee  of  the  owner,  recov- 


ered judgment.  On  appeal  it  was  held 
that  the  ease  was  governed  by  a 
statute  making  any  common  carrier 
or  railroad  company  liable  for  the  full 
value  of  any  "property  carried  as 
baggage,"  except  in  certain  cases  not 
material  here,  such  statute,  in  terms, 
applying  to  "express  companies"  and 
others  performing  like  service.  The 
inclusion  of  express  companies,  the 
court  pointed  out,  indicated  an  inten- 
tion to  use  the  term  "baggage"  as 
descriptive  of  the  character  of  mer- 
chandise covered,  rather  than  as  indi- 
cating that  it  meant  property  car- 
ried with  the  passenger  and  as  an  in- 
cident of  his  carriage.  This  consid- 
eration, the  court  concluded,  rendered 
the  section  applicable  to  the  instant 
case,  so  that  recovery  of  the  full 
value  of  the  trunk  was  properly  al- 
lowed. Meister  v.  Woolverton,  140  N. 
Y.  App.  Div.  926,  126  N.  Y.  Bupp. 
439  (1910),  aff'g  67  N.  Y.  Miso.  167, 
121  N.  Y.  Supp.  606  (1910). 

in.     Moylng    freight    to    and    ftom 
railroad  depot. 

A.    Flour    burned    tn   car   being   un- 
loaded. 

The  defendant,  engaged  in  the  gen- 
eral business  of  teaming  and  draying, 
undertook  to  unload  and  deliver  to 
the  place  of  business  of  the  plaintiff 
a  carload  of  fiour.  The  car  was  de- 
livered by  the  railroad  upon  a  side- 
track and  the  defendant  during  the 
first  day  of  its  work  unloaded  most 
of  the  contents  of  the  car.  After  the 
work  had  been  in  progress  for  about 
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plaintiif  and  was  atolen  between  the  time  when  they  so  called  at  said  apart- 
ment and  the  time  when  the  remainder  of  the  plaintiff's  property  was  delivered 
at  the  place  last  mentioned,  to  wit,  2478  Second  avenue. 

Seventh:  Upon  information  and  belief  that  the  men  employed  by  the  said 
defendant,  or  some  of  them,  to  pack  and  move  the  property,  furniture  and  ef- 
fects of  this  plaintiff  were  dishonest  and  were  not  selected  by  the  defendant  as 
employees  with  a  proper  regard  and  care  as  to  their  honesty,  but  were  care- 
lessly and  casually  selected  and  employed  by  the  defendant  without  regard 
to  their  previous  character  and  reputation,  which  could  have  been  ascertained 
upon  proper  inquiry  made  by  the  defendant,  which  wholly  failed  to  make  such 
inquiry,   and   that   the   said  employees,  or  some   of  them,   were   men   of   loose 


24  hours,  however,  a  fire  started  a 
short  distance  away,  and,  spreading  to 
the  car  in  question,  consumed  it  and 
what  flour  remained  unloaded.  From 
a  verdict  directed  for  the  plaintiff, 
and  judgment  thereon,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  defendant 
was  a  common  carrier,  and  having  ac- 
cepted the  goods  from  the  railroad 
for  transportation  to  the  place  of 
business  of  the  plaintiffs,  it  had  as- 
sumed the  extraordinary  liability  of 
an  insurer  and  was  liable  for  the  loss 
sustained  by  the  fire.  ''In  order  to 
constitute  one  a  common  carrier," 
said  the  coort,  ''the  business  as  such 
must  be  regular  and  customary  in  its 
character,  and  not  casual  only.  An 
occasional  undertaking  to  carry  goods 
will  not  make  one  a  common  carrier. 
But  the  business  of  carrying  must  be 
conducted  as  a  business,  and  must  be 
of  such  a  general  and  public  nature 
that  a  person  carrying  it  on  is  boimd 
to  convey  goods  of  all  persons  indif- 
ferently, who  offer  to  pay  for  the 
transportation  thereof.  Where,  there- 
fore, one  is  engaged  in  the  business 
of  canying  goods  for  others  indis- 
criminately, and  undertakes  for  com- 
pensation to  transport  personal  prop- 
erty from  one  place  to  another  for 
an  persons,  and  by  virtue  of  the  pub- 
lie  nature  of  his  business  is  under  an 
obligation  to  carry  for  all  alike,  and 
not  merely  at  his  own  option,  then  he 
is  a  common  carrier,  and  is  subject 
to  the  extraordinary  liability  imposed 
on  carriers.  «  «  *  And  this  rule 
appUes   alike   to   draymen   and   trans- 


fer companies,  who  are  engaged  in 
hauling  goods  from  one  place  to  an- 
other in  a  city,  as  it  does  to  car- 
riers by  rail  or  by  water."  The  court 
also  pointed  out  that  the  liability  of 
the  defendant,  as  such  a  common  car- 
rier, commenced  when  it  took  posses- 
sion of  the  car,  and  began  actual  re- 
moval of  the  goods  therefrom,  and 
continued  until  the  actual  delivery  of 
the  goods  to  the  plaintiffs  at  their 
place  of  business.  Arkadelphia  Mill- 
ing Co.  V.  Smoker  Merchandise  Co.,  100 
Ark.  37,  139  S.  W.  680  (1911). 

B.    Load  of  goods  stolen  while  in  line 
at  depot. 

The  driver  of  defendant,  a  public 
truckman,  carried  goods  of  the  plain- 
tiff to  a  railroad  freight  depot,  left 
his  truck  standing  in  a  line  of  wait- 
ing vehicles  and  went  into  the  sta- 
tion, where  he  remained  four  or  five 
minutes.  When  he  returned  the  truck 
and  its  load,  including  plaintiff's 
goods,  were  gone,  presumably  by  rea- 
son of  theft.  The  contract  under 
which  the  hauling  of  the  goods  was  to 
be  done  included  a  provision  that  in 
such  service  the  responsibility  of  the 
defendant  and  its  servants  should  be 
that  of  a  carrier  and  bailee  for  hire. 
The  trial  court  found  that  the  defend- 
ant was  a  common  carrier,  but  denied 
plaintiff  a  recovery  on  the  ground  that 
the  loss  was  due  to  an  accident  not 
within  defendant's  control.  Reversing 
this  judgment  the  court  held  that  de- 
fendant, as  a  common  carrier,  was 
bound  in  respect  of  any  loss  other 
than  one  due  to  an  act  of  God,  or  the 
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character  and  dishonest  and  not  proper  men  to  be  trusted  with  the  labors  that 
the  defendant  entrusted  the  same  with. 

Eighth:  That  by  reason  of  the  premises,  the  plaintiff  has  been  damaged 
in  the  sum  of  eight  hundred  and  fifty  dollars  ($850). 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for  the  sum 
of  eight  hundred  and  fifty  dollars  ($850),  together  with  interest  thereon  from 
the  24th  day  of  May,  1913,  besides  the  costs  and  disbursements  of  this  action. 

Answer. 
Defendant  herein  by  Leopold  B.  PoUak,  its  attorney,  answers  the  complaint 
of  the  plaintiff  herein  as  follows: 


public  enemy,  or  the  act  of  author- 
ity, or  an  act  of  the  shipper;  that 
this  loss  «did  not  fall  within  any  of 
these  exceptions;  and  that,  even  if 
the  defendant  were  considered  only  a 
bailee  for  hire,  his  failure  to  guard 
the  truck  and  its  contents  would  have 
been  suflicient  to  fasten  liability  upon 
him.  Sullivan  v.  Williams,  107  N.  Y. 
Misc.  511,  176  N.  Y.  Supp.  710 
(1919). 

IV.    Forwarders. 

A.     Ooods  burned  in  warehouse  while 
waiting  for  car. 

The  defendant  made  a  business  of 
accepting  less  than  carload  shipments 
of  various  parties  at  a  rate  lower 
than  the  railroad's  less-than-carload 
rate,  and  by  combining  the  various 
shipments  and  forwarding  them  in 
carload  lots,  securing  for  itself  the 
difference  in  the  railroad  4'ates  made 
on  carload  and  less-than-carload  ship- 
ments. Its  custom  was  to  receive 
such  lots  and  hold  them  at  its  ware- 
house until  a  carload  destined  to  a 
common  point  had  been  assembled. 
The  defendant  received  the  goods  of 
the  plaintiffs  at  their  residence,  un- 
der a  contract  to  transport  them  to 
another  town.  The  goods  arrived  at 
the  warehouse  too  late  in  the  evening 
for  loading  into  the  car,  and  as  a 
result  they  were  left  in  the  warehouse 
to  be  loaded  the  next  morning.  Dur- 
ing the  night  the  warehouse  burned, 
and  the  goods  were  destroyed.  From 
a  judgment  of  $686  for  the  plaintiff, 
the    defendant     appealed,    contending 


that  its  possession  of  the  goods  was 
that  of  a  forwarder  or  warehouseman, 
and  not  that  of  a  common  carrier. 
The  court,  in  affirming  the  judgment, 
held  that  the  contract  of  shipment  in 
question  was  one  from  the  house  of 
the  plaintiffs  to  the  adjoining  town, 
and  though  in  other  branches  of  its 
business  the  defendant  may  have 
acted  solely  as  a  warehouseman,  its 
contract  and  duties  in  this  instance 
in  storing  the  goods  in  the  warehouse 
for  forwarding  were  those  of  a  com- 
mon carrier,  and  hence  it  was  liable 
as  a  carrier  for  the  destruction  of  the 
goods  while  stored  in  the  warehouse. 
Kettenhofen  v.  Globe  Transfer  & 
Storage  Co.,  70  Wash.  645,  42  L.  R. 

A.  (N.  S.)  902,  Ann.  Oas.  1914  B776, 
127  Pac.  295  (1912). 

B.  DiYersion    of    goods    ftom   design 

nated  route. 

Plaintiff  contracted  with  the  de- 
fendant transfer  company  to  have  it 
pack  and  ship  certain  household  goods 
from  a  point  in  Oklahoma  to  one  in 
Iowa,  instructing  it  to  ship  the  goods 
via  the  line  of  a  certain  railroad 
company.  The  defendant  packed  tRe 
goods  as  agreed,  but  shipped  them 
over  the  line  of  a  railroad  company 
other  than  that  designated  by  the 
plaintiff.  While  in  transit  over  such 
company's  line  the  goods  were  totally 
destroyed  by  fire.  At  the  time  of  the 
shipment,  plaintiff's  agent  signed  a 
shipping  receipt  wherein  the  liability 
of  the  defendant  was  limited  to  $10 
per  hundred  pounds  of  goods  shipped 
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L  It  denies  each  and  every  allegation  contained  in  paragraph  ''Second'' 
of  said  complaint. 

n.  It  denies  that  it  has  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  each  and  every  or  any  of  the  allegations  contained  in  paragraphs 
** Fifth,"  "Seventh"  and  ** Eighth"  of  the  complaint  herein  and  therefore  de- 
nies the  same. 

Defendant  further  answering  the  said  complaint  and  in  mitigation  of  dam- 
ages alleges: 

in.  That  if  any  contract  was  made  between  the  plaintiff  and  defendant 
herein,  as  set  forth  in  said  complaint,  that  it  was  provided  in  said  contract 
that  the  liability  of  the  defendant  was  to  be  limited  to  the  sum  of  fifty  dol- 


and  lost.  Plaintiff  sued  the  transfer 
company  and  the  railroad  carrier 
jointly,  claiming  that  the  goods  lost 
were  worth  $2,314.55.  The  defendant 
railroad  company  offered  to  confess 
judgment  as  to  its  liability  on  the 
basis  of  the  release,  in  a  sum  amount- 
ing to  something  over  $300.  Judg- 
ment was  had  on  a  directed  verdict 
as  to  the  railroad  company  for  this 
amount,  and  the  case  was  submitted 
to  the  jury  as  to  the  liability  of  the 
transfer  company  on  plaintiff's  the- 
ory that  this  defendant,  by  its  failure 
to  carry  out  plaintiff's  instructions 
relative  to  the  road  over  which  ship- 
ment should  be  made,  had  made  itself 
liable  for  the  difference  between  the 
amount  recovered  from  the  railroad 
company  and  the  value  of  the  goods. 
On  this  issue  the  jury  found  for  the 
plaintiff  in  the  sum  of  $1,026.57,  and 
she  had  judgment  for  this  sum.  Af- 
firming the  judgment,  the  court  held 
that,  since  the  shipping  receipt  was 
silent  as  to  the  name  of  the  railroad 
over  which  the  shipment  was  to  be 
made,  it  manifestly  did  not  cover  the 
entire  contract  between  the  parties, 
so  that  parol  evidence  was  admissible 
to  establish  that  part  of  the  contract 
not  reduced  to  writing;  that  since  the 
defendant  transfer  company  had 
failed  to  ship  the  goods  over  the  road 
shown  to  have  been  designated  by 
plaintiff  to  perform  that  service,  the 
'written  pontract  as  to  the  terms  of 
the  shipment,  including  the  limitation 
therein  attempted  as  to  the  transfer 
company's  liability,  became  wholly  in- 
applicable, so  that  the  measure  of  the 


plaintiff's  damages  against  the  trans- 
fer company  were  as  stated  by  the 
trial  court,  to  wit,  the  difference  be- 
tween the  sum  recoverable  from  the 
railroad  company  and  the  value  of  the 
goods  lost.  The  court  held,  in  con- 
clusion, that  the  recovery  against  the 
railroad  company  did  not  operate  as 
a  bar  to  a  recovery  against  the  trans- 
fer company.  O.  K.  Transfer  &  Stor- 
age Co.  V.  Neill,  —  Okla.  — ,  159  Pae. 
272  (1916). 

O.     liability  as  initial  carrier. 

The  defendant  corporation  was  en- 
gaged in  the  business  of  transport- 
ing merchandise  for  hire.  It  accepted 
from  the  plaintiff  a  case  of  silk, 
marked  for  shipment  via  a  certain 
railroad  line  to  a  consignee  without 
the  state.  The  case  was  delivered  by 
defendant  to  the  railroad  company, 
which  placed  it  in  a  freight  car,  duly 
sealed,  en  route  to  its  destination. 
The  car  was  broken  into  and  the  silk 
stolen.  This  action  was  then  brought 
to  hold  the  defendant  liable,  as  ini- 
tial carrier,  for  the  loss  so  caused. 
At  the  time  the  goods  were  accepted 
by  defendant,  it  issued  to  plaintiff  a 
receipt,  reciting  in  part,  **and  it  is 
hereby  expressly  agreed,  and  is  a  part 
of  the  consideration  of  this  contract, 
that  the  Fuller's  Express  [defendant] 
are  not  to  be  liable  for  any  loss  or 
damage  except  as  forwarder  only,  nor 
for  any  loss  or  damage  of  any  box, 
package  or  thing  for  over  $50,  unless 
the  just  and  true  value  thereof  is 
herein   stated.^'     It   was   shown  that 
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lars  for  the  contents  of  any  article  and,  on  information  and  belief,  that  the 
jewelry  referred  to  in  paragraph  "Fifth"  ef  said  complaint  was  contained  in 
one  article. 

Wherefore  defendant  demands  judgment  that  the  complaint  herein  be  dis- 
missed together  with  the  costs  and  disbursements  of  this  action. 

The  action  was  begun  in  the  city  court  against  the  defendant,  a 
common  carrier,  to  recover  the  value  of  certain  jewelry  which  was 
lost  while  in  possession  of  the  defendant. 


the  value  of  the  silk  was  in  excess  of 
this  amount,  but  that  neither  the  true 
nor  any  other  value  was  stated  in  the 
receipt.  The  trial  court  charged  that 
plaintiff  was  bound  by  this  receipt, 
and  this  appeal  was  based  upon  a 
judgment  entered  upon  a  verdict  re- 
turned in  accordance  with  such  in- 
struction. On  this  appeal  it  was  stip- 
ulated, in  addition  to  the  foregoing 
facts,  that  the  receipt  given  in  this 
case  was  one  made  from  a  book  of 
blanks  furnished  by  the  defendant, 
out  of  which  receipts  had  been  filled 
out  and  used  by  the  plaintiff  for  a 
long  period  before  the  time  of  the 
shipment  in  suit.  The  court  held,  af- 
firming the  judgment,  that  while  the 
defendant  could  not  lawfully  stipu- 
late for  exemption  from  the  conse- 
quences of  its  negligence,  it  could 
stipulate  with  the  shipper  as  to  the 
value  of  the  property  accepted  by  it 
for  shipment,  and  that  its  liability 
in  respect  thereof  should  be  lim- 
ited to  such  value.  "Applying 
this  rule  to  this  case,"  said  the 
court,  "there  can  be  no  doubt 
that  this  plaintiff  tendered  such 
a  contract  with  full  knowledge 
of  its  contents;  and  that  it  was  ac- 
cepted. •  •  •  Such  being  the 
the  status  of  the  present  case,  the 
instructions  given  by  the  trial  judge 
were  not  erroneous,  and  the  judgment 
below  should  be  affirmed."  American 
Silk  Dyeing  &  Finishing  Co.  v.  Ful- 
ler's Exp.  Co.,  82  N.  J.  L.  654,  82 
Atl.  894   (1912). 

Plaintiff   sought    damages   from   the 
defendant,    a    local    express    company, 


on  account  of  the  loss  of  one  pack- 
age containing  merchandise  of  the 
value  of  $170.75,  and  the  loss  of  the 
contents  of  another  package  to  the 
extent  of  $68.20.  The  two  packages 
had  been  accepted  by  the  defendant 
at  different  dates  for  shipment  to  a 
destination  without  the  state,  the  car- 
riage beyond  the  lines  of  the  de- 
fendant to  be  made  via  a  railway 
express  company.  Defendant  sought 
to  be  relieved  of  liability  as  to  the 
first  mentioned  package  by  proving 
that  it  had  delivered  the  package,  in 
good  order,  to  the  connecting  carrier, 
and  as  to  the  other  package,  by  prov- 
ing that  the  damage  shown  occorred 
without  negligence  on  its  part.  In 
any  event,  it  further  contended,  its 
liability  as  to  each  package  should 
be  limited  to  $50,  the  amount  speci- 
fied in  its  shipping  receipt  issued  to 
plaintiff  on  each  occasion.  These 
shipping  receipts,  it  was  shown, 
plainly  stated  that  the  charge  made 
by  the  defendant  for  each  shipment 
was  based  on  the  value  of  the  goods 
receipted  for,  which  should  be  de- 
clared by  the  shipper  at  the  time  of 
shipment,  and  which  was  agreed  to  be 
not  over  $50,  if  the  shipper  did  not 
declare  otherwise.  In  reversing  a 
judgment  covering  the  two  shipments, 
for  $253,  the  court  held  that,  as  to 
the  defense  of  delivery  in  good  order 
to  the  connecting  carrier,  the  case 
was  governed  by  the  interstate  com- 
merce act  provision  making  the  ini- 
tial carrier  responsible  for  any  loss 
by  a  connecting  carrier  as  fully  as 
if   the   loss  had  occurred   on  its  own 
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The  plaintiff  employed  the  defendant  to  move  her  household  goods 
from  one  apartment  to  another  in  the  city  of  New  York.  Included 
in  the  furniture  to  be  moved  was  a  cabinet  with  a  small  safe  inside, 
containing,  among  other  things,  some  articles  of  jewelry. 

When  the  defendant  was  employed,  the  plaintiff's  husband,  with 
his  wife's  authority,  signed  a  memorandum  showing  when  and  where 


lines;  that  the  fact  that  the  damage 
to  the  second  shipment  had  occnrred 
without  negligence  on  the  part  of  the 
defendant  was  no  defense,  its  liability 
being  that  of  an  insurer;  but  that 
in  each  case  its  liability  was  limited 
to  $50,  the  carrier  having  the  right 
to  such  a  limitation  where  it  had 
plainly  indicated  that  its  charge  was 
based  on  the  value  of  the  goods 
shipped,  and  the  burden  being  upon 
the  plaintiff  to  overcome  the  pre- 
sumption that  no  greater  value  had 
been  declared  by  him  at  the  time  of 
shipment.  Florman  v.  Dodd  & 
Childs  Exp.  Co.,  79  N.  J.  L.  63,  74 
Atl.  446   (1909). 

V.     Injury  due  to  defective  crating. 

The  defendant  was  engaged  by  the 
plaintiff  to  haul  certain  marble  slabs 
packed  in  crates  from  the  railroad 
station  to  their  destination  in  the 
same  town.  During  the  transfer, 
some  of  the  crates  fell  from  the 
wagon  and  several  slabs  were  broken. 
The  defendant  contended  that  the 
crates  were  properly  placed  and 
braced  while  upon  the  wagon,  and 
that  the  accident  occurred  by  reason 
of  the  improper  packing  of  the  plain- 
tiff, since  the  crating  was  worm 
eaten,  dozy,  decayed,  and  would  not 
properly  hold  the  nails  driven  into 
it  for  that  purpose.  From  a  verdict 
for  the  defendant,  the  plaintiff  ap- 
pealed. The  court,  in  affirming  the 
judgment,  held  that  while  the  defend- 
aiit  was  a  common  carrier,  and  liable 
for  loss  to  goods  intrusted  to  its  care 


irrespective  of  negligence,  it  was  not 
liable  for  loss  due  to  improper  pack- 
ing, not  apparent  to  the  defendant 
as  making  impossible  the  safe  trans- 
portation of  the  goods,  and  that  the 
question  of  whether  the  improper 
packing  was  apparent  to  the  ordinary 
observation  of  the  defendant,  was 
under  the  evidence  of  the  case  prop- 
erly left  to  the  determination  of  a 
jury.  **If  goods  presented  for  car- 
riage are  not  properly  packed,"  said 
the  court,  "and  that  fact  is  ap- 
parent to  the  carrier  or  his  servants 
upon  ordinary  observation,  then  the 
carrier  may  refuse  to  receive  the 
goods  in  that  condition;  but,  if  he 
does  see  fit  to  receive  them,  he  as- 
sumes to  carry  them  as  they  are,  and 
his  full  common-law  liability  as  car- 
rier attaches  to  the  contract  of  car- 
riage. •  ♦  •  It  cannot  be  said, 
however,  that  the  carrier  must,  at 
his  peril,  know  that  the  goods  are  not 
in  fact  safely  packed.  The  shipper 
usually  knows  better  than  the  carrier 
the  manner  in  which  the  goods  have 
been  packed  and  the  manner  in  which 
they  should  be  packed,  and  even 
though  the  carrier  may  have  knowl- 
edge of  some  defect  in  the  packing, 
still  if  it  is  not  apparent  to  the  ordi- 
nary observation  of  the  carrier  or  his 
servants  that  the  goods  cannot  be 
safely  ca'tried  in  the  condition  in 
which  they  are  presented,  the  carrier 
should  not  be  held  to  take  the  chances 
of  injury  from  improper  packing.  * ' . 
Northwestern  Marble  &  Tile  Co.  v. 
Williams,  128  Minn.  514,  L.  B.  A. 
1915  D1077,  151  N.  W.  419   (1916). 
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the  moving  was  to  be  done,  and  the  defendant's  charges  therefor, 
which  were  $49,  and  containing  also  the  following  clause: 

**The  responsibility  of  the  company  is  limited  to  $50  for  any  article,  to- 
(^ether  with  the  contents  thereof." 

The  property  was  to   be   moved   on   Saturday,   and   late   in  the 


VI.    Fall  of  crane  supplied  by  owner 
for  unloading  machinery. 

The  defendant  agreed  to  move  a 
certain  stone  planer  for  the  plaintiff 
for  an  agreed  compensation  of  $30. 
The  defendant,  however,  was  to  have 
the  use  of  a  traveling  crane  of  the 
plaintiff  to  assist  in  loading  the 
planer  upon  the  transfer  wagon.  This 
crane,  the  plaintiff  assured  the  de- 
fendant, had  a  carrying  capacity  of 
10  tons.  The  upper  part  of  the 
planer  had  been  safely  moved,  but 
while  the  crane  was  lifting  the  lower 
part,  weighing  about  3  tons,  it  fell,! 
due  to  the  spreading  of  the  tracks 
upon  which  it  ran,  and  caused  serious 
damage  to  both  planer  and  crane. 
The  court,  in  submitting  the  case  to 
the  jury  which  found  a  verdict  for 
the  plaintiff,  charged  that  (1)  a  bail- 
ment was  established  under  the  con- 
tract of  the  parties,  when  the  defend- 
ant came  into  possession  of  the  prop- 
erty for  the  purpose  of  moving  the 
stone  planer,  and  that  such  bailment 
continued  while  the  property  was  in 
the  custody  of  the  defendant;  (2) 
that  the  defendant  was  bound  to  ex- 
ercise reasonable  care  to  prevent  the 
loss  or  injury  to  the  property;  (3) 
though  ordinarily  a  failure  of  duty 
would  not  be  presumed,  yet  where 
the  property  which  was  the  subject 
of  the  bailment  was  damaged  by  the 
bailee  while  in  his  exclusive  custody, 
it  was  incumbent  upon  him  to  satisfy 
the  jury  that  the  injury  was  not  oc- 
casioned by  his  default  or  negligence; 
(4)  that  while  the  defendant  was  li- 
able for  the  loss  sustained  if  the  re- 
moval of  the  planer  and  the  use  of 
the  crane  was  under  its  exclusive  con- 


trol, in  the  absence  of  any  assump- 
tion of  responsibility  by  the  plain- 
tiff, still  it  was  not  liable  if  the  plain- 
tiff guaranteed  the  sufficiency  of  the 
crane  (including  the  tracks  both  in- 
side and  outside  of  the  building),  or 
induced  the  defendant  to  believe  that 
it  would  safely  lift  and  carry  the 
planer.  Union  Stone  Co.  v.  Wilming- 
ton Transfer  Co.,  5  (Boyce's)  Del. 
59,  90  Atl.  407   (1914). 

VH.     Larceny  of  goods  by  drlYer. 

Plaintiff,  a  teaming  contractor,  had 
an  arrangement  with  the  C  company 
to  do  all  of  its  hauling,  providing 
for  that  purpose  each  day  as  many 
teams  as  the  C  company  should  no- 
tify him,  on  the  preceding  day,  would 
be  necessary.  It  was  the  practice  of 
the  plaintiff,  whenever  the  C  com- 
pany called  for  more  teams  than  he 
had  available,  to  request  defendant 
and  others  engaged  in  the  teaming 
business  to  furnish  him  with  the  nec- 
essary extra  teams.  Defendant  was, 
like  plaintiff,  engaged  in  a  general 
teaming  business,  hauling  merchandise 
from  depots  to  warehouses  and  from 
warehouses  to  stores,  for  any  one  who 
sought  its  services.  On  a  certain  day 
the  C  company  notified  plaintiff  that 
on  the  day  following  it  would  need  a 
certain  number  of  teams,  which  was  a 
number  neater  than  plaintiff  had 
available.  He  at  once  telephoned  de- 
fendant, and  secured  its  promise  to 
furnish  three  teams  for  the  service  of 
the  C  company  on  the  following  morn- 
ing. When  the  time  came,  however, 
none  of  the  promised  teams  appeared. 
Finally  it  was  arranged  that  defend- 
ant would  furnish  one  team,  but  some 
hours  later,  no  team  having  appeared 
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afternoon  a  van  load  of  furniture,  including  the  cabinet  safe,   ar- 
rived at  the  apartment  to  which  the  goods  were  to  be  taken. 

The  plaintiff's  husband  and  the  defendant's  representative  ar- 
ranged that  this  van  load  of  goods  should  be  taken  to  the  defend- 
ant's warehouse,  and  should  be  delivered  to  the  plaintiff  on  the  fol- 
lowing Monday  morning.    "When  the  goods  were  delivered  on  Mon- 


at  the  store  of  the  C  company,  plain- 
tiff again  called  up  the  defendant, 
whose  representative  then  advised 
plaintiff  that  earlier  in  the  day  de- 
fendant, lacking  teams  of  its  own, 
had  arranged  for  the  loan  of  a  team 
from  the  G  company,  also  engaged  in 
the  teaming  business;  that  the  G 
company  had  sent  a  team  to  the  C 
company's  warehouse,  and  that  evi- 
dently something  was  wrong.  It  then 
developed  that  after  the  defendant 
had  called  up  the  G  company  and  ar- 
ranged for  the  loan  of  a  team,  a  man 
giving  his  name  as  M,  bearing  an  or- 
der from  the  defendant,  had  appeared 
at  the  office  of  the  G  company,  se- 
cured a  truck  and  team  and  driven 
away  with  it.  There  was  evidence 
tending  to  show  that  a  man  giving 
the  same  name  as  M  had  thereafter 
appeared  with  the  G  company  truck 
at  the  C  company  warehouse,  secured 
a  load  of  merchandise  and  driven 
away  with  it.  In  any  event  the 
teamster  who  secured  the  load  dis- 
appeared, as  did  the  merchandise  he 
had  been  intrusted  with.  The  team 
and  empty  truck  were  found,  late 
that  evening,  deserted  in  another 
part  of  the  city.  This  action  was 
brought  to  recover  damages  of  plain- 
tiff for  the  value  of  the  goods  so 
lost,  and  plaintiff  had  judgment  upon 
the  verdict  in  his  favor  for  $1,292.77. 
On  appeal  this  judgment  was  affirmed, 
the  court  holding,  in  part,  that  under 
the  facts  of  the  case  it  was  a  jury 
qi\estion  whether  defendant  was  a 
private  or  a  common  carrier,  and  that 
the  evidence  justified  the  conclusion 
that  it  was  a  common  carrier,  and 
hence  liable  for  the  goods  lost  as  an 


insurer;  and  that  since  there  was 
competent  evidence  in  the  record 
from  which  the  jury  could  find  that 
M  was  the  employee  of  the  defend- 
ant, its  conclusion  on  that  issue  was 
not  open  to  review  by  the  court. 
Hinchliffe  v.  Wenig  Teaming  Co.,  274 
HI.  417,  113  N.  E.  707  (1916),  aff'g 
194  m.  App.  627  (1915). 

The  defendant,  a  public  truckman, 
engaged  in  the  business  of  transport- 
ing for  hire  the  goods  of  those  who 
chose  to  employ  him,  contracted  to 
deliver  to  an  adjoining  town  certain 
merchandise  which  was  delivered  to 
him  by  the  plaintiff.  The  goods  were 
stolen  by  the  defendant's  driver  and 
never  recovered.  The  trial  court  dis- 
missed the  plaintiff's  complaint,  and 
rendered  judgment  for  the  defendant 
upon  a  counterclaim  for  services  pre- 
viously rendered  to  the  plaintiff.  The 
court,  in  reversing  the  judgment  and 
ordering  a  new  trial,  held  that  the 
defendant  was  a  common  carrier  and 
liable  for  the  loss  of  all  goods  in- 
trusted to  his  care,  irrespective  of 
negligence,  when  the  loss  did  not  oc- 
cur by  the  act  of  God  or  the  public 
enemy.  Heyman  v.  Stryker  (N.  Y. 
Misc.),  116  N.  Y.  Supp.  638  (1909). 

Vm.     Hogs  drowned  in  leaky  scow 
chartered  to  carry  them. 

The  defendant  agreed  with  the 
plaintiff,  in  consideration  of  $12.50, 
to  transport  71  hogs  by  water  to  cer- 
tain stockyards  in  another  part  of 
the  county.  The  hogs  were  placed  on 
a  barge  towed  by  a  tug.  During  the 
voyage  a  high  wind  came  up,  pro- 
ducing a  heavy  swell,  and  the  barge 
began  to  sink.     It  was  towed  to  the 
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day  it  was  found  that  the  cabinet  safe  had  been  broken  open,  and 
certain  articles  of  jewelry  belonging  to  the  plaintiff  had  been  taken. 

It  turned  out  that  while  the  goods  were  in  the  custody  of  the 
defendant  over  Sunday,  three  of  the  defendant's  employees  broke 
open  the  safe  and  took  the  jewelry. 

In  the  city  court  the  plaintiff  recovered  a  judgment  against  the 


bank,  where  the  stern  settled,  and  16 
of  the  hogs  were  drowned.  After  the 
scow  was  raised,  a  hole  was  discov- 
ered in  the  after-rtke  above  the  usual 
water  line.  The  complaint  alleged 
that  the  defendant  failed  to  perform 
his  contract  of  carriage  and  negli- 
gently caused  part  of  the  hogs  to  be 
drowned.  The  defendant  interposed 
the  defense  afforded  by  the  Harter 
Act,  Feb.  13,  1893,  c.  105,  sec.  3,  27 
Stat.  445  (U.  8.  Comp.  Stat.  1901,  p. 
2946)  providing  that  the  owner  of  a 
vessel  transporting  property,  exer- 
cising due  diligence  to  make  the  ves- 
sel seaworthy,  shall  not  be  liable  for 
dangers  of  the  sea  or  other  navigable 
water,  nor  for  damages  from  faults 
or  errors  in  navigation.  From  a 
judgment  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  though  re- 
versing the  judgment  and  remanding 
the  case  on  other  grounds,  held  that, 
as  the  scow  was  chartered  to  trans- 
port only  the  plaintiff's  property,  the 
defendant  was  not  a  common  carrier, 
with  an  insurer's  liability,  but  a  pri- 
vate carrier,  subject  to  the  care  to  be 
exercised  by  an  ordinary  bailee,  and 
that,  as  the  complaint  of  the  plain- 
tiff charged  negligence  in  transport- 
ing the  goods,  it  was  sufficient  in  that 
respect.  Sevier  v.  Mitchell,  72  Ore. 
483,  142  Pac.  780  (1914). 

IX.     Time  of  injury  conjectural. 

A.     Boxed    liarp    taken    ftom    hotel 
baggage  room. 

The  defendant,  a  local  express  com- 
pany, received  a  harp  in  a  box  from 
the  plaintiff  for  delivery  to  another 
point  in  the  same  city.     Before  being 


delivered  to  the  defendant,  the  box 
had  stood  in  the  baggage  room  of  a 
hotel  for  24  hours,  where  very  slight 
contact  would  have  caused  it  to  fall 
over.  The  judge,  however,  found 
that  the  goods  were  delivered  to  the 
defendant  in  good  condition,  and  the 
evidence  showing  that  the  box  was 
delivered  with  the  damaged  and  pad- 
lock side  downward,  the  plaintiff  re- 
covered a  verdict  upon  which  judg- 
ment was  entered.  The  court,  in  af- 
firming the  judgment,  said:  ''Even  if 
the  defendant  was  merely  an  express- 
man delivering  packages  in  a  cer- 
tain district,  and  not  a  common  car- 
rier of  goods  for  hire  and  held  to  the 
same  degree  of  liability,  which  we  do 
not  decide  (see  4  B.  C.  L.  557,  sec.  24, 
where  cases  are  collected),  still  by 
virtue  of  his  contract  with  the  plain- 
tiff, the  defendant  agreed  to  use 
proper  care  and  attention  in  carrying 
and  delivering  the  harp,  and  the  judge 
has  found  the  defendant  negligent  in 
performing  the  agreement.  This  was 
a  question  of  fact.  •  *  •  We  can- 
not disturb  the  findings  of  the  court, 
especially  when  it  appears  that  the 
box  was  delivered  to  the  plaintiff  with 
the  damaged  or  padlock  side  down- 
ward, from  which  fact  an  inference 
showing  the  negligence  of  the  defend- 
ant can  be  drawn."  Astrella  v.  Laf- 
fey,  222  Mass.  469,  111  N.  E.  681 
(1916). 

B.     Property    found     damaged     after 
acceptance  as  in  good  order. 

The  plaintiff  delivered  certain  the- 
atrical property  to  the  defendant  W, 
a  transfer  company,  for  delivery  to 
himself  in  care   of  the  defendant    M, 
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defendant  of  $1,000  and  costs,  which  was  afiSrmed  at  the  appellate 
term,  but  was  reversed  in  the  appellate  division. 

CUDDEBACK,  J.  The  action  is  for  a  breach  by  the  defendant 
of  the  contract  of  carriage. 

It  will  be  observed  that  the  memorandum  signed  by  the  plaintiff's 
husband  contains  no  stipulation  as  to  the   value   of  the   property 


a  warehonseman.  A  receipt  was 
given  the  representative  of  W  by  the 
representative  of  M,  showing  the 
goods  to  have  been  received  **in  good 
condition."  They  were  subsequently 
found,  however,  in  front  of  the  prem- 
ises of  M  in  the  damaged  condition 
complained  of.  The  court  reversed  a 
judgment  against  the  transfer  com- 
pany, W,  but  aflftrmed  it  as  to  the 
warehouseman.  M.  NeviUe  v.  Wool- 
verton  (N.  Y.  Misc.),  142  N.  Y. 
Supp.  292  (1913). 

X     Proof  of  delivery  to  carrier. 

The  plaintiff  prepared  goods  for 
transfer  to  be  sent  to  a  certain  com- 
pany. The  man  in  charge  of  the  ele- 
vator in  the  building  where  the  plain- 
tiff had  its  place  of  business  testified 
that  he  knew  the  truck  of  the  de- 
fendant company  and  some  of  its 
drivers,  and  that  on  a  certain  date 
he  gave  a  package  which  he  had 
taken  from  the  office  of  the  plaintiff 
to  one  of  the  defendant's  drivers. 
No  receipt,  however,  was  taken  for 
the  package,  and  the  witness  finaUy 
admitted  that  he  did  not  remember 
the  particular  date  upon  which  he 
delivered  the  package  until  the  sec- 
retary of  the  plaintiff,  a  few  days 
before  the  trial,  had  told  him  the  date 
of  the  shipment.  The  court,  in  re- 
versing a  judgment  for  the  plaintiff, 
held  that,  while  the  defendant  was  a 
common  carrier,  the  evidence  was  in- 
sufficient to  show  that  the  defendant 
ever  received  the  package  which  the 
plaintiff  prepared  for  transfer,  and 
also  pointed  out  that  there  was  no 
evidence  in  the  record  to  show  that 
the  goods  were  not  delivered  to  the 
19  N.  C.  C.  A.— 23 


consignee.  James  Autler  Co.  v.  Ran- 
kin (N.  Y.  Misc.),  112  N.  Y.  Supp. 
1085  (1908). 

ZI.    Suit  before  date  for  deUvery  of 
goods  destroyed  by  fire. 

In  an  action  to  recover  damages 
from  a  transfer  company  for  an  al- 
leged breach  of  its  agreement  to  trans- 
port certain  goods  belonging  to  the 
plaintiff  from  San  Francisco  to  Oak- 
land, the  plaintiff  recovered  a  judg- 
ment, the  trial  court  finding  that, 
through  the  negligence  of  the  defend- 
ant, the  goods  in  question  were  de- 
stroyed by  fire.  The  court  held,  in 
affirming  a  judgment  for  the  value 
of  the  goods,  placed  at  $1,000,  that 
even  if  defendant's  contention  that 
suit  was  brought  several  months  be- 
fore the  date  when  it  had  contracted 
to  deliver  the  goods  was  sustained, 
the  finding  that  the  goods  had  beeif 
destroyed  by  fire  through  defendant's 
negligence  rendered  the  contention 
of  no  consequence.  Morris  v.  Bekin's 
Van  &  Storage  Co.,  6  CaL  App.  429, 
92  Pac.  362   (1907). 

Zn.     Limitation  of  liablUty. 

A.    Baggage  transfer  service. 

1.    daim  based  upon  statute. 

The  defendant  was  a  transfer  com- 
pany operating  in  New  York  City. 
Plaintiff,  while  on  a  train  in  New 
Jersey,  en  route  to  New  York  City, 
arranged  with  an  agent  of  defendant 
to  transfer  her  baggage,  when  it 
should  arrive  at  the  New  York  City 
terminal,  to  her  residence.  She  re- 
ceived from  the  agent  an  exchange 
check   which   contained,   among   other 
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intrusted  to  the  defendant,  but  simply  a  clause  limiting  the  respon- 
sibility of  the  defendant  for  any  article  or  the  contents  thereof  to 
$50.  Therefore  those  cases  which  involve  a  stipulation  between  the 
shipper  and  the  carrier  ^as  to  the  value  of  the  goods  carried  to 
measure  the  extent  of  the  carrier's  liability  in  case  of  loss  do  not 
apply.    D'Utassy  v.  Barrett,  219  N.  Y.  420,  114  N.  E.  786. 


things,  a  clause  limiting  the  defend- 
ant's liability  in  case  of  loss  or  dam- 
age, to  $100.  In  some  way  the  bag- 
gage was  lost,  and  in  this  suit  plain- 
tiff recovered  a  judgment  for  the 
value  thereof,  which  exceeded  $1,200. 
It  was  not  contended,  on  this  appeal, 
that  plaintiff  was  bound  by  the  limi- 
tation expressed  upon  the  receipt,  but 
it  was  urged  that  the  case  was  gov- 
erned by  the  following  statute:  "Ev* 
ery  common  carrier  and  railroad  cor- 
poration shall  be  liable  for  loss,  dam- 
age or  injury  to  property  carried  as 
baggage  up  to  the  full  value  and  re- 
gardless of  the  character  thereof,  but 
the  value  in  excess  of  $150  shall  be 
stated  upon  delivery  to  the  carrier, 
and  a  written  receipt  stating  the 
value  shall  be  issued  by  the  carrier, 
who  may  make  a  reasonable  charge 
for  the  assumption  of  such  liability  in 
excess  of  $150  and  for  the  carriage 
of  baggage  exceeditig  •  150  pounds  in 
weight  upon  a  single  ticket."  The 
court  held,  af&rming  the  judgment, 
that  the  instant  contract  was  not  one 
for  the  carriage  of  baggage  as  the 
term  was  used  in  this  act,  but  merely 
a  contract  for  the  transfer  of  prop- 
erty independent  of  the  owner,  and 
that  therefore  the  section  relied  upon 
did  not  apply  to  this  case.  Morgan  v. 
Woolverton,  203  N.  Y.  52,  36  L.  R. 
A.  (N.  8.)  640,  96  N.  E.  354  (1911), 
aff'g  136  N.  Y.  App.  Div.  351,  120  N. 
Y.  Supp.  1008  (1910). 

Plaintiff  received  from  defendant's 
agent  aboard  a  railroad  in  Jersey 
City  a  check  for  a  trunk  which  was 
to  be  delivered  by  defendant  to  a 
hotel  in  New  York  City.  The  trunk 
was  lost  and  plaintiff  sued  to  recover 


the  full  value  of  the  trunk,  $1,080. 
The  defendant  claimed  that  its  lia- 
bility was  limited  to  $150,  the  amount 
provided  by  section  38  of  the  publie 
service  commissions  law  (Laws  1907, 
c.  429).  Directing  judgment  for  the 
plaintiff  for  the  sum  of  $1,080,  the 
court  held  that  this  statute,  limiting 
the  liability  of  common  carriers  for 
loss  of  baggage  to  $150,  unless  the 
owner  stated  a  value  in  excess  there- 
of, so  that  the  carrier  could  make  an 
extra  charge,  applied  only  to  carriers 
who  transported  baggage  without 
charge  in  connection  with  carrying 
the  owner,  and  did  not  apply  to  a 
carrier  engaged  solely  in  transporting 
baggage.  Hiddink  v.  Woolverton, 
67  N.  Y.  Misc.  611,  124  N.  Y.  Supp. 
841. 

Also  see  Meister  v.  Woolverton,  II, 
D,  ante. 

2.     Limitation  stated  In  receipt  not 
read. 

The  plaintiff  delivered  to  the  de- 
fendant, at  its  office,  four  baggage 
checks,  and  received  from  the  de- 
fendant a  receipt,  which  contained  on 
its  back  a  limitation  of  liability  to 
the  sum  of  $25.  There  was  nothing 
on  the  face  of  the  receipt  to  show 
that  the  printing  on  the  back  con- 
tained any  limitation  or  part  of  a 
contract.  Plaintiff  never  read  the  re- 
ceipt, and  the  defendant  did  not  call 
it  to  plaintiff's  attention.  Upon  ap- 
peal the  court  reversed  the  order  de- 
nying plaintiff's  motion  to  set  aside 
the  judgment  limiting  recovery  to  $25 
and  held  that,  while  it  is  well  estab- 
lished that  an  express  company  may 
limit   its   liability    for    failure    to    de- 
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Whatever  else  may  be  said  of  the  manner  in  which  the  defendant 
performed  its  contract,  it  certainly  violated  the  common-law  obli- 
gation of  a  carrier  to  safely  carry  and  deliver  the  plaintiff's  goods. 
The  question  is  whether  the  clause  quoted  from  the  memorandum 
signed  by  the  plaintiff's  husband  is  sufficient  to  limit  the  responsi- 
bility of  the  defendant  for  the  loss  of  the  jewelry  to  $50.     The  sim* 


liver  goods  intrusted  to  such  com-^ 
pany,  it  must,  however,  in  every  ease 
where  such  limitation  is  urged,  be  es- 
tablished that  a  special  contract  for 
this  purpose  was  made;  and,  as  in 
the  ease  of  other  contracts,  such  limi- 
tation must  be  accepted  by  the  con- 
signor. '  *  Consequently, '  *  concludes 
the  court,  "where  the  limitation  is 
contained  in  a  receipt,  and  the  con- 
signor accepts  the  receipt  without 
knowledge  or  notice  that  it  contains 
a  contract  of  carriage,  no  special  con- 
tract is  accepted  by  him  [consignor]. '* 
As  to  the  test  of  acceptance  the 
court  held:  "Where  the  consignor 
accepts  a  paper  which  he  knows  con- 
tains a  contract  of  carriage,  he  im- 
pliedly agrees  to  all  its  terms,  even 
though  he  does  not  read  it.  The  test 
in  all  cases  is,  not  whether  the  con- 
signor read'  the  limitation,  but 
whether  he  knowingly  entered  into  a 
special  contract  of  carriage,  and 
thereby  impliedly  agreed  to  all  its 
terms."  Bennett  v.  Virginia  Trans- 
fer Co.,  80  N.  Y.  Misc.  222,  140  N. 
T.  Supp.  1055   (1913). 

Plaintiff  at  her  residence  delivered 
baggage  to  the  defendant,  to  be 
transferred  to  the  G.  C.  station  and 
received  a  coupon  check  for  identifi- 
cation marked:  "Claim  Coupon  No. 
5947."  The  reverse  side  contained  a 
clause  limiting  the  value  of  the  ar- 
ticle shipped  by  the  person  receiving 
such  coupon  receipt,  or  his  agent,  to 
$25.  Beversing  judgment  in  favor  of 
the  defendant,  the  court  held  that 
this  limitation  was  not  binding  on  the 
plaintiff,  as  it  did  not  appear  that 
plaintiff  knew  of  the  limitation,  or  as 
a    reasonable    person    should    be    pre- 


sumed to  have  examined  the  coupon 
to  see  exactly  what  was  printed  upon 
it.  Smith  V.  Hughes,  63  N.  Y.  Misc. 
326,  117  N.  Y.  Supp.  162    (1909). 

Defendant  express  company  under- 
took to  transfer  a  trunk  for  plain- 
tiff from  the  city  of  Oakland  to 
Berkeley.  Defendant  gave '  plaintiff  a 
receipt  therefor  upon  a  printed  form, 
containing  a  statement  commencing 
with  the  words,  "Bead  conditions  of 
this  contract,"  and  limiting  defend- 
ant's liability  to  $50  unless  otherwise 
especially  agreed  in  writing  and  the 
extra  risk  paid  for.  It  was  in  fine 
print,  each  letter  being  less  than  one- 
sixteenth  of  an  inch  square.  Plaintiff 
did  not  read  the  receipt  or  know 
what  was  written  or  printed  thereon, 
except  that  she  read  her  name  writ- 
ten thereon,  until  long  after  the  loss 
of  the  trunk.  For  such  loss  action 
was  brought  for  $414.35.  Section 
2176  Civil  Code  provides  that  a  con- 
signor accepting  a  ticket,  bill  of  lad- 
ing or  contract  of  carriage,  with  a 
knowledge  of  the  terms,  assents  to 
the  limitation  stated  therein.  Under 
this  section  and  sections  18  and  19 
defining  actual  and  constructive  no- 
tice, defendant  contended  that  plain- 
tiff must  be  deemed  as  a  matter  of 
law  to  have  had  constructive  notice 
of  the  conditions  of  limitations,  and 
was  bound  by  them.  Beversing  the 
judgment  against  the  plaintiff  on  re- 
fusal to  amend,  after  demurrer  based 
on  defendant's  contention  was  sus' 
tained,  the  court  held  that  under  sec- 
tion 2176  the  knowledge  of  the  con- 
signor may  be  constructive  as  well 
as  actual;  and  whether  the  receipt 
or    paper    was    accepted    with    actual 
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pie  and  complete  answer  to  that  question  is  that  the  clause  referred 
to,  when  read  in  the  light  of  the  decisions  construing  such  clauses, 
does  not  even  purport  to  limit  the  defendant's  responsibility  for 
the  violation  of  duty  shown  in  this  case. 

The    rule   is   that    where    a    common    carrier    desires    by    special 
contract  to  exonerate  itself  from  the  effect  of  its  own  acts  or  omis- 


knowledge  or  under  such  circum- 
stances as  constituted  constructive 
notice  or  knowledge  in  contemplation 
of  law,  is  a  question  of  fact  for  the 
jury  and  not  a  matter  of  law  for  the 
court.  "The  controlling  question  is:*' 
says  the  court,  having  in  view  section 
2176,  "Was  there  an  acceptance  with 
knowledge  of  the  terms  of  the  limita- 
tion of  liability?  This  is  to  be  deter- 
mined not  merely  from  acceptance 
but  from  a  consideration  of  all  the 
circumstances,"  and  the  determina- 
tion of  this  question  was  held  to  be 
for  the  jury.  Outside  of  section  2176, 
expressly  requiring  knowledge  of  the 
consignor,  upon  which  section  this 
case  rested,  the  court  recognized  it 
as  a  general  rule  that  a  shipper  or 
consignor  who  accepts  a  bill  of  lad- 
ing or  receipt  containing  the  terms 
of  a  contract  of  carriage  from  a  car- 
rier, without  objection,  assents  to  it 
and  is  bound  by  its  terms  whether 
he  has  knowledge  of  them  or  not, 
under  the  rule  of  constructive  notice. 
Curtis  V.  United  Transfer  Co.,  167  Oal. 
112,  138  Pac.  726  (1914). 

3.     Reduced    valuation    tacitly    as- 
sented to. 

In  an  action  to  recover  damages  for 
the  loss,  through  negligence,  of  a 
trunk  and  its  contents  which  the  de- 
fendant transfer  company  had  under- 
taken to  transport  to  plaintiff's  resi- 
dence, the  defendant,  while  admit- 
ting liability,  contended  that  the  re- 
covery against  it  should  be  limited  to 
$100,  the  amount  stated  in  the  ship- 
ping receipt  evidencing  the  contract 
between  the  parties.  The  receipt  in 
question  recited,  among  other  things. 


that  the  defendant's  charge  for  the 
transportation  service  was  based 
upon  a  valuation  of  the  trunk  and  its 
contents  at  not  to  exceed  $100,  and 
that  the  service  was  undertaken  upon 
the  plaintiff's  agreement  that  in  case 
the  trunk  were  lost,  the  defendant 
should  not  be  liable  in  any  sum  in 
excess  of  such  amount,  regardless  of 
the  cause  of  the  loss  or  the  real  value 
of  the  property.  It  was  alleged  that 
this  shipping  receipt  was  delivered  to 
plaintiff  at  the  time  defendant  under- 
took the  service,  and  that  the  plain- 
tiff expressed  no  dissent  from  the 
terms  therein  stated.  The  trial  court 
charged  that  if  the  jury  believed  that 
the  plaintiff  accepted  the  shipping  re- 
ceipt merely  as  a  receipt,  to  be  used 
in  order  to  trace  the  property  in  case 
of  loss,  and  did  not  assent  to  the 
provision  as  to  the  valiiation  of  the 
goods  and  the  limitation  of  the  de- 
fendant's liability  with  respect  there- 
to, then  defendant  was  not  entitled  to 
have  its  liability  so  limited,  even  if 
they  believed  that  plaintiff  knew,  at 
the  time,  of  the  valuation  and  limi- 
tation aforesaid.  This  charge,  the 
court  held,  in  reversing  a  judgment 
for  the  plaintiff  for  $300,  was  error, 
saying,  in  part:  ''We  are  unable  to 
see  any  distinction  in  law  between  an 
express  misrepresentation  of  value 
made  by  the  shipper  to  the  carrier 
and  a  statement  made  by  the  carrier 
to  the  shipper  as  to  the  rate  charged 
and  the  liability  assumed  by  him, 
based  upon  the  value  of  the  goods, 
being  a  sum  named  by  him,  and  the  re- 
ception of  that  statement  in  silence, 
so  far  as  the  determination  of  the 
rights    of    the    respective    parties    is 
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sions,  or  those  of  its  employees,  the  special  contract  must  openly 
and  plainly  express  that  intention  so  that  it  cannot  be  in  the 
slightest  degree  misunderstood.  Mynard  v.  Syracuse,  B.  &  N.  Y. 
R.  B,  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28;  Spinetti  v.  Atlas  S.  S.  Co., 
80  N.  Y.  71,  36  Am.  Rep.  579;  Gardiner  v.  N.  Y.  C.  &  H.  R.  R.  R. 


concerned.  The  carrier  has  a  right 
to  infer  from  the  silence  of  the  ship- 
per that  his  valuation  is  accepted  by 
the  latter  as  accurate,  not  only  for 
the  purpose  of  fixing  transportation 
charges,  but  also  for  the  purpose  of 
determining  the  amount  of  liability  in 
case  of  loss.  Having  taken  advan- 
tage of  the  lower  rate,  based  upon 
the  value  fixed  by  the  carrier,  the 
shipper  is  estopped  from  afterwards 
asserting  that  the  value  is  greater." 
Atkinson  v.  New  York  Transfer  Co., 
76  N.  J.  L.  608,  71  AtL  278    (1908). 

4.    Bight  to  benefit  of  railroad  tariff 
valuation. 

Plaintiff,  holding  a  railroad  ticket 
entitling  him  to  transportation  from 
T  in  New  Jersey  to  N  in  New  York, 
arranged  with  the  baggageman  at  T 
depot  for  the  transfer  of  his  bag 
from  the  N  terminal  to  his  residence 
in  N,  paying  for  such  service  40  cents 
in  advance,  pursuant  to  a  special  de- 
livery schedule  contained  in  the  pub- 
lished baggage  regulations  of  the 
railroad  company,  wherein  it  was 
stated  that  such  special  deliveries 
would  be  made  from  the  N  terminal 
by  the  defendant  express  company. 
It  appeared,  however,  that  although 
the  defendant  in  fact  received  the 
plaintiff's  bag  at  the  N  terminal,  it 
never  delivered  the  same  to  plain- 
tiff's residence,  and  this  suit  was 
brought  to  recover  the  alleged  value 
of  the  bag  and  its  contents,  placed  by 
plaintiff  at  $250.  Liability  of  the 
defendant  for  the  loss  having  been 
either  admitted  or  established,  it  then 
contended  that  it  was  entitled  to  a 
limitation  thereof  to  the  sum  of  $100, 
on   the   ground   that    it   was    entitled 


to  the  benefit  of  a  certain  tariff  regu- 
lation of  the  railroad  company  from 
which  it  received  the  bag,  providing 
that  property  accepted  for  shipment 
was  to  be  taken  at  an  agreed  valua- 
tion of  $100  unless  a  greater  value 
was  declared  at  the  time  of  shipment, 
in  which  case  a  charge  correspond- 
^g^y  greater  would  be  exacted  for 
the  transportation  service.  This  regu- 
lation, it  appeared,  was  one  filed  with 
the  interstate  commerce  commission 
pursuant  to  an  act  of  Congress  gov- 
erning all  interstate  shipments  of 
baggage.  Judgment  was  entered  for 
the  plaintiff  in  the  sum  stated  in  such 
limitation,  but  on  appeal  this  was 
held  error  and  the  judgment  was  mod- 
ified to  cover  the  full  value  of  the 
lost  bag  and  its  contents.  This  re- 
sult followed,  the  court  pointed  out, 
from  the  consideration  that,  although 
the  transportation  of  the  bag  by  the 
railroad  was  interstate,  and  subject 
to  the  act  of  Congress,  the  transpor- 
tation service  undertaken  by  the  de- 
fendant was  purely  intrastate,  and  no 
part  of  the  interstate  journey,  the 
railroad  company  merely  having  acted 
as  agent  in  effecting  the  contract  be- 
tween the  defendant  and  the  plaintiff. 
This  position  was  further  established, 
the  court  added,  by  the  consideration 
that  the  defendant's  schedule  of 
charges  was  not  posted  at  the  T  de- 
pot, and  its  name  did  not  appear  on 
the  railroad  company's  tariff  as  a  par- 
ticipating carrier,  both  of  these  re- 
quirements being  essential  to  a  claim 
of  any  rights  under  such  tariff  regu- 
lation. The  liability  of  the  defendant 
being  therefore  determinable  solely 
under  the  state  law,  the  court  con- 
cluded, it  was  under  the  necessity  of 
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Co.,  201  N.  Y.  387,  94  N.  E.  876,  34  L.  R.  A.  (N.  S.)  826,  Ann.  Oas. 
1912B,  281. 

The  clause  in  the  memorandum  is: 

''The  responsibility  of  the  company  is  limited  to  $50  for  any  article,  to- 
crether  with  the  contents  thereof.'* 

Plainly  this  clause  refers  to  the  defendant's  responsibility  as  a 


proving  that  it  had  asked  plaintiff,  at 
the  time  of  undertaking  the  hand- 
ling of  his  bag,  as  to  its  value,  as  a 
condition  precedent  to  limitation  of 
its  liability  in  case  of  loss.  Not  hav- 
ing so  asked  plaintiff  to  declare,  it 
was,  by  the  express  terms  of  the 
state  act,  deemed  to  have  waived  any 
limitation  of  its  liability.  Noel  v. 
Westcott  Express  Co.,  95  N.  Y.  Misc. 
154,  158  N.  Y.  Supp.  702  (1916). 

See,  also,  O.  K.  Transfer  &  Storage 
Co.  V.  Neill,  IV,  B,  ante. 

5.     Effect  of  shipper's  misrepresenta- 
tion as  to  contents. 

In  an  action  to  recover  damages 
for  loss  of  baggage  which  defendant 
had  undertaken  to  deliver  for  the 
plaintiff,  it  appeared  that  the  consid- 
eration charged  and  paid  for  the  serv- 
ice was  50  cents;  that  on  accepting 
the  baggage  the  defendant  had  given 
plaintiff  a  receipt,  stating  in  effect 
that  transportation  by  defendant  was 
at  plaintiff's  risk;  that  plaintiff 
stated  to  defendant's  agent  that  the 
baggage  contained  glassware,  but  did 
not  state  that  it  contained  valuable 
jewelry.  Defendant  testified  that  the 
baggage  contained  goods,  including 
jewelry,  worth  $1,782;  that  her  atten- 
tion was  not  called  to  the  limitation 
placed  upon  the  defendant's  liability 
by  the  terms  of  the  receipt,  and  that 
she  did  not  assent  thereto.  She  ad- 
mitted, however,  that  she  had  heard 
there  was  such  a  limitation.  In  re- 
versing a  judgment  entered  upon  a 
directed  verdict  for  plaintiff  the  court 
held  that,  while  a  limitation  of  lia- 
bility on  a  receipt  given  by  a  com- 
mon carrier  for  baggage  would  not  be 


binding  upon  the  shipper  unless  as- 
sented to  by  him,  the  case  should 
nevertheless  have  been  submitted  to 
the  jury  on  the  issues  whether  there 
was  an  express  agreement,  in  this  in- 
stance, that  the  transportation  was  at 
the  plaintiff's  risk,  whether  the  bag- 
gage in  fact  contained  articles  to  the 
value  claimed  by  the  plaintiff,  and 
whether  the  plaintiff  fraudulently 
concealed  from  the  defendant  the 
fact  that  the  baggage  did  include  ar- 
ticles of  such  value.  Such  fraud,  the 
court  held,  would  operate  to  release 
the  defendant  from  its  liability  as  an 
insurer,  even  though  it  would  not  be 
effective  as  to  liability  for  negligence. 
Mitchell  V.  Frank  Parmelee  Co.,  209 
HI.  App.  428  (1918). 

B.    Forwarding  of  household  goods. 

The  defendant  was  engaged,  at  C, 
in  the  business  of  receiving  and  for- 
warding to  its  agents  at  various  large 
terminals,  shipments  of  household 
goods  and  other  merchandise.  Its 
plan  of  business  was  to  accumulate  at 
its  warehouse  in  C  consignments  of 
such  goods  of  various  sizes,  and  when- 
ever it  had  on  hand  enough  to  make* 
up  a  carload  to  any  one  point,  to  for- 
ward such  consignments  in  a  single 
car,  each  consignment  being  marked 
to  its  particular  consignee,  with  in- 
structions to  its  agent  at  the  des- 
tination of  the  car  as  to  the  delivery 
of  the  consignments  at  that  end.  By 
this  method  it  was  able  to  ship  at 
the  car-lot  rate  consignments  for 
which  normally  a  much  higher  rate 
would  be  charged  by  the  railroad. 
The  various  consignees  whose  goods 
made    up    the    car-lot    shipment    were 
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carrier,  and  does  not  include  the  misfeasance  or  nonfeasance  of 
the  carrier  itself  or  of  its  employees.  The  plaintiff  had  no  reason 
to  understand  she  was  releasing  them  from  responsibility  for  their 
own  depredations.  While  couched  in  the  words  selected  by  the 
defendant,  the  clause  does  not,  under  the  circumstances  of  this  case, 
limit  the  defendant's  responsibility  at  all. 


given  the  benefit  of  part  of  this  re- 
duction in  the  rate,  and  the  balance 
was  absorbed  by  the  defendant  for  its 
services.  Plaintiff,  desiring  to  ship 
a  box  of  household  goods  to  her  broth- 
er in  another  state,  commissioned  S 
to  attend  to  the  details  of  the  ship- 
ment. He  delivered  the  box  to  the 
W  railroad,  consigned  to  the  defend- 
ant at  G,  with  instructions  to  have 
the  defendant  forward  the  shipment 
to  the  plaintiff's  brother  whose  ad- 
dress was  marked  on  the  box.  The 
bill '  of  lading  issued  by  the  W  road 
recited  that  the  shipment  to  0  was  at 
the  owner's  risk,  and  the  freight  for 
this  transportation  was  paid  at  the 
low  rate  accorded  for  shipments  of 
this  kind.  The  box  having  reached 
C,  the  defendant  sent  one  of  its 
teams  and  trucks  and  hauled  it  to 
its  warehouse.  In  due  time,  defend- 
ant, having  accumulated  consignments, 
including  the  box  in  question,  sufil- 
cient  to  make  up  a  carload  destined 
to  the  address  marked  on  the  box, 
loaded  a  car  therewith  and  notified 
the  B  railroad,  over  which  it  proposed 
to  ship  the  goods,  that  the  car  was 
ready  for  transportation.  The  B 
company  hauled  the  car  away,  and 
started  its  transportation;  but  en 
route,  the  car  and  its  contents  were 
destroyed  by  fire.  Plaintiff  then 
brought  this  action  to  recover  dam- 
ages, charging  the  defendant  with  a 
breach  of  its  duty  as  a  common  car- 
rier to  safely  carry  and  deliver  the 
box  aforesaid.  It  appeared  that  S, 
in  billing  the  box  to  the  defendant 
via  the  W  railroad,  had  signed  a  bill 
of  lading  releasing  the  W  railroad 
from  all  liability  for  loss  or  damage 


to  the  goods  in  excess  of  an  agreed 
valuation  of  $5  per  hundredweight; 
that  the  defendant,  in  accepting  the 
box  on  its  arrival  from  the  W  sta- 
tion at  0,  had  issued  a  shipping  re- 
ceipt, reciting,  in  part,  that  the  ship- 
per (8)  thereby  constituted  the  de- 
fendant, his  agent  to  forward  the 
box  to  the  destination  marked  there- 
on; that  defendant  agreed  to  forward 
the  box  as  soon  as  it  had  a  carload 
going  to  that  same  place;  that  de- 
fendant should  not  be  held  liable  for 
any  loss  of  or  damage  to  the  box 
while  not  in  its  actual  possession; 
that  in  case  of  loss  or  damage  occur- 
ring while  the  box  was  in  transit,  in 
its  hands  or  otherwise,  the  liability 
therefor  was  to  be  determined  on  the 
basis  of  $5  per  hundredweight  of  the 
goods  so  damaged  or  lost;  and  that 
the  shipper,  by  accepting  this  bill, 
would  be  deemed  to  have  assented 
to  its  terms  as  fully  as  if  he  had 
actually  signed  the  same.  This  ship- 
ping receipt  was  duly  sent  to  S  and 
by  him  delivered  to  the  plaintiff. 
The  defendant,  on  loading  and  billing 
out  the  ear  containing  plaintiff's  box, 
had  signed  a  bill  of  lading  over  the 
B  railroad  releasing  the  shipments 
therein  contained,  including  plaintiff's 
box,  at  a  valuation  of  $5  per  hundred- 
weight. The  freight  rate  on  carload 
lots  from  0  to  the  destination  of  the 
plaintiff's  box  was  $1.12%  per  hun- 
dredweight, when  released  to  a  valua- 
tion of  $5  per  hundredweight.  The 
less-than-earload  rate,  under  like  con- 
ditions, was  $2.30.  Plaintiff  was 
charged  at  the  rate  of  $1.80  per  hun- 
dredweight, defendant  paying  the 
proper  proi)ortion  therefrom  to  the  B 
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The  defendant  also  contends  that  it  was  relieved  from  its  liability 
as  a  common  carrier  by  the  failure  of  the  plaintiff  to  disclose  the 
fact  that  there  was  a  safe  in  the  cabinet  containing  valuable  articles. 
The  answer  to  that  argument  is  that  the  failure  to  make  such  dis- 
closure did  not  relieve  the  defendant  from  liability  for  its  own  acts 
or  those  of  its  servants,  which  amounted  to  a  misfeasance.    Magnin 


company  and  absorbmg  the  remainder 
to  cover  its  own  charges.  Following 
the  loss  the  B  company  settled  with 
the  defendant  for  $17.50,  a  sum  based 
upon  the  released  valuation  above 
stated*  Plaintiff  recovered  a  judg- 
ment against  defendant  for  $278.75, 
based  upon  the  proved  actual  value 
of  the  box  and  its  contents.  The  de- 
fendant appealed,  contending  that  in 
this  transaction  it  acted  merely  as  a 
forwarding  agent  of  plaintiff,  and  that 
in  such  capacity  it  had  authority  to 
ship  the  goods  at  the  released  valua- 
tion in  order  to  get  the  benefit  of 
the  lower  rate  allowed  for  such  ship- 
ments. The  court  reversed  the  judg- 
ment, holding  that  the  facts  author- 
ized a  finding  that  the  defendant 
acted  merely  as  a  forwarder,  and  a 
finding  that  defendant  was  authorized 
to  ship  at  the  reduced  rate.  Blair  v. 
American  Forwarding  Co.,  159  111. 
App.  511   (1911). 

0.  Local  commercial  delivery  service. 

1.  Beceipt    plainly    stating    rednped 

valuation. 

The  plaintiff  brought  suit  against 
the  defendant  express  company,  filing 
a  complaint  stating  three  causes  of 
action  for  the  negligent  failure  to 
deliver  three  consignments  of  goods 
accepted  by  the  defendant  at  different 
times  for  transportation  to  certain 
named  consignees.  One  consignment 
was  alleged  to  have  a  value  of  $55.78, 
one  $68.89  and  one  $137.86.  He  re- 
covered a  judgment  for  $50  and  his 
costs,  and  appealed,  contending  that 
he  was  entitled  to  judgment  for  the 
full  value  of  the  lost  property,  or  in 


any  event  for  $50  on  each  of  the 
shipments.  It  appeared  that  at  the 
time  of  consigning  each  of  the  ship- 
ments, plaintiff  had  accepted  from  de- 
fendant a  receipt  reciting,  in  part, 
that  defendant  would  not  be  liable 
for  any  loss  of  the  goods  covered 
thereby,  due  to  its  negligence  or 
otherwise,  in  excess  of  $50,  '^  unless 
the  just  and  true  value  is  stated  in 
writing  and  an  additional  amount 
paid  under  a  special  agreement  made 
in  writing  at  the  office  of  the  com- 
pany [defendant]."  It  was  admitted 
that  plaintiff  had  not  so  stated  the 
true  value  of  the  several  shipments, 
and  that  no  special  agreement  in  re- 
spect thereof  had  been  made.  The 
court  held  that  plaintiff  was  bound 
by  the  limitation  clause  of  the  sev- 
eral receipts;  that  they  were  not 
avoided  by  defendant's  failure  to  ex- 
plain the  cause  of  nondelivery;  and 
that  judgment  should  have  been  en- 
tered for  plaintiff  for  $150.  A  new 
trial  was  ordered.  Bappaport  v. 
White's  Exp.  Co.,  146  N.  Y.  App. 
Div.  576,  131  N.  Y.  Supp.  131   (1911). 

2.    Beceipt  drawn  by  shipper. 

Plaintiffs  sought  damages  for  the 
loss  of  a  book  intrusted  to  the  de- 
fendant express  company  for  local 
delivery,  and  recovered  a  Judgment 
apparently  based  upon  the  value  of 
the  lost  property.  On  appeal  it  was 
contended  that  defendant  was  enti- 
tled to  a  limitation  of  its  liability  to 
$50  in  accordance  with  the  terms  of 
the  shipping  receipt  which  evidenced 
the  undertaking  of  the  defendant. 
This  receijft  was  one  out  of  a  book 
of  blank  forms  delivered  to  plaintiff 
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V.  Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  442;  Id.,  70  N.  Y.  410,  26  Am. 
Rep.  608. 

I  recommend  that  the  order  of  the  appellate  division  be  reversed, 
and  that  the  judgment  of  the  appellate  term  be  reinstated,  with 
costs  in  this  court  and  in  the  appellate  division. 

Order  reversed,  etc. 


more  than  a  year  before  the  transac- 
tion in  suit,  out  of  which  more  than 
90  prior  receipts  had  been  drafted  and 
used.  The  receipt  was  simple  in  form, 
containing  merely  the  name  of  the 
defendant,  the  serial  number,  and  the 
words  ''Received  from,"  "date,** 
"description  of  package,"  "con- 
signed to,"  and  "addressed."  Printed 
at  the  foot  of  the  receipt  in  clear 
black  type  was  the  following:  "The 
company's  charge  is  based  upon  the 
value  of  the  property,  which  must  be 
declared  by  the  shipper.  Liability 
limited  to  $50,  unless  a  greater  value 
is  declared."  The  court  held  that, 
under  the  circumstances  of  the  case 
(not  indicated  by  the  report)  the  fore- 
going limitation  became  a  part  of 
the  contract  between  the  parties,  and 
directed  the  modification  of  the  judg- 
ment accordingly.  Qreenberg  v. 
Bapid  Delivery  Exp.  Oo.,  —  N.  Y. 
Misc.  Bep.  — ,  163  N.  Y.  Supp.  102 
(1917). 

The  plaintiff  was  a  customer  of  the 
defendant  express  company,  which 
had  provided  plaintiff  with  a  book  of 
blank  express  receipts.  These  plain- 
tiff customarily  used  when  making 
shipments  by  defendant's  line.  These 
receipts  contained  the  usual  form  of 
limitation  of  liability,  in  substance 
that  the  rate  charged  for  the  service 
was  based  upon  an  agreed  valuation 
of  $50,  that  in  event  of  loss  or  dam- 
age the  liability  of  the  defendant  was 
not  to  exceed  that  sum,  unless  a 
greater  value  was  declared  at  the 
time  of  shipment,  and  that  the  valu- 
ation of  $50  should  be  taken  as  cor- 
rect if  no  other  value  was  declared. 
Defendant's  driver  called  to  take  up 


a  package  of  merchandise  for  deliv- 
ery, and  found  the  package  already 
made  up  and  a  receipt  filled  out 
therefor  in  the  usual  form,  lying  on  a 
table  in  plaintiff's  place  of  business. 
The  shipping  clerk  was  at  the  moment 
in  the  rear  of  the  store.  The  driver 
hurriedly  signed  the  receipt  and 
started  for  the  door,  when  the  ship- 
ping clerk  called  out  to  him  to  wait 
until  he  could  6ome  up  to  declare  the 
value  of  the  package.  The  driver 
called  back,  "Never  mind,"  that  he 
was  in  a  hurry.  The  shipping  clerk 
allowed  the  driver  to  take  away  the 
package  without  any  special  value 
having  been  declared,  and  plaintiff 
did  not  thereafter  repudiate  the  valu- 
ation of  $50  stated  on  the  form  re- 
ceipt so  given.  The  package  was  lost 
and  this  suit  followed,  plaintiff  recov- 
ering a  judgment  for  the  full  value 
of  the  package,  $129.  On  appeal  the 
judgment  was  reversed,  the  court 
holding  that  plaintiff's  failure  to  in- 
sist upon  a  special  valuation  of  the 
package,  and  his  failure  thereafter  to 
repudiate  the  valuation  stated  on  the 
form  receipt,  amounted  to  a  waiver 
of  the  right  to  claim  that  the  value 
was  greater  than  $50.  Braus  v. 
Manhattan  Delivery  Co.,  78  N.  Y. 
Misc.  371,  138  N.  Y.  Supp.  324 
(1912). 

See,  also,  American  Silk  Dyeing  & 
Finishing  Co.  v.  Fuller's  Exp.  Co.,  IV, 
C,  ante. 

3.    Charge  plainly  based  upon  reduced 
valuation. 

See  Florman  v.  Dodd  &  Childs  Exp. 
Co.,  IV,  C,  ante. 

P.  A.  D. 
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HEISEB  y.  BETNOLDS. 

[Supreme  Court  of  Pennsylvania,  February  3,  1919.] 
—  Pa.  — ,  106  Atl.  888. 

1.    Brokers — ^Loss  of  Investor's  money— Action — ^Pleading  and  proof— Variance. 

In  an  action  against  an  investment  broker,  held  that  the  statement  of  claim, 
averring  a  contract  to  loan  for  plaintiff  only  upon  first  liens,  an  actual  loan 
on  a  third  incumbrance,  and  loss  by  reason  thereof,  averred  negligence  growing 
out  of  a  breach  of  contract,  and,  therefore,  that  the  claim  that  the  allegata  and 
probata  did  not  agree  in  that  the  statement  of  claim  was  in  deceit  and  the  evi- 


OASE  NOTE. 

Liability  of  bank,  investment  com- 
pany or  broker  for  loss  tbrougli 
Investment  negligently  advised  or 
made  for  customer  or  client. 

I.   Bank,  362-370. 

A.  Gratuitous  advice  by  of&dab, 

362-366. 

B.  Private  transaction  with  official 

as  broker,  366-368. 

1.  Failure  to  obey  instructions, 

366. 

2.  Failure  to  investigate  rec- 

ord title,  366-367. 

3.  Failure  to  investigate  solv- 

ency of  borrower,  367. 

4.  Failure    to    segregate    col- 

lateral, 367-368. 

C.  Loan  to  official  as  individual, 

368-370, 

II.   Brokers   failing   to   obey  instruc- 
tions, 370-371. 

A.  As  to  time  and  mode  of  buying 

stock,  370. 

B.  As  to  identity  of  land  to  be  pur- 

chased, 370-371. 

Cross-references.  Liability  of  bank 
directors  for  negligence,  see  18  N.  C. 
C.  A.  495-654;  liability  of  offtcers  and 


directors  of  building  and  loan  assoeia- 
tion  for  loss  due  to  negligence,  see 
19  N.  C.  0.  A,  639-645;  liability  of 
attorney  for  negligence,  see  9  N.  C. 
C.  A.  176-206. 


L     Bank. 

A.    Gratuitous  advice  by  offldals. 

This  was  an  action  by  plaintiff 
bank  on  defendant's  promissory  note, 
which  had  been  originally  made  for 
$10,000  by  defendant  as  comaker  with 
her  son,  in  order  to  secure  a  loan  of 
$10,000  from  plaintiff  bank,  with 
which  loan  the  son  purchased  stock 
in  a  corporation.  The  corporation 
used  the  $10,000  to  pay  off  a  portion 
of  its  indebtedness  to  the  plaintiff 
bank.  Subsequently  defendant  paid 
$6,000  on  the  note  of  $10,000  and  this 
action  was  for  the  balance  due.  Plain- 
tiff alleged  misrepresentation  on  the 
part  of  the  officers  of  the  bank  in  ob- 
taining the  note.  Affirming  judgment 
for  plaintiff  for  $6,184.77,  the  court 
said,  after  holding  that  the  evidence 
failed  to  show  misrepresentation,  fraud 
or  mistake  on  the  part  of  the  bank. 
"The  advice  was  given  in  good  faith 
by  an  official  of  the  bank,  not  in  his 
official  capacity,  but  as  one  individual 
to  another;  and  it  would  be  a  far- 
fetched doctrine  to  hold  that,  because 
a  person  seeks  advice  and  it  is  given 
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dence  at  most  showed  negligence — upon  which  latter  ground  the  case  was  sub- 
mitted to  the  juTT — could  not  be  sustained. 

2.  Brokers — ^Loss  of  Investor's  money-— Action — ^Pleading  and  proof— -Variance. 

In  an  action  against  a  broker  for  his  negligent  loss  of  money  intrusted 
to  him  for  investment^  held  that  where  the  plaintiff  averred  and  the  jury  found 
that  no  loan  was  to  be  made  whether  to  a  named  or  an  unnamed  person  unless 
secured  as  a  first  lien  on  real  estate,  any  variance  between  the  allegata  and 
probata,  in  that  the  statement  of  claim  was  so  drawn  as  to  lead  to  ^he  conclu- 
sion that  plaintiff  did  not  know,  at  the  time  he  agreed  to  advance  the  money, 
to  whom  it  was  to  be  loaned,  and  the  evidence  showed  the  borrower's  name 
was  stated  at  such  time,  was  unimportant. 

3.  Appeal — Sevlew — ^Necessity  of  objection  In  trial  court. 

Where  no  specific  objection  was  made  to  an  unimportant  variance  between 
the  allegata  and  probata  at  the  time  the  testimony  was  taken,  an  objection 
thereto  cannot  be  made  on  appeal. 


him  gratuitously,  and  he  acts  on  it 
along  with  his  own  judgment  and 
makes  a  mistake  in  so  acting,  he 
could  hold  his  adviser  responsible  in 
damages  for  mistaken  judgment.'' 
American  Bank  v.  Sublett,  104  8.  C. 
366,  89  S.  E.  319   (1916). 

In  Banbury  v.  Bank  of  Montreal 
[1918],  A.  C,  626,  appellant  sued  re- 
spondent for  negligently  advising  him 
as  to  the  investment  of  money  where- 
by such  investment  became  worthless. 
It  appeared  that  appellant,  a  resident 
of  England,  visited  Canada  upon  a 
pleasure  trip  in  1911,  and  while  in 
Montreal  was  a  guest  of  the  general 
manager  of  respondent  bank  and  had 
some  talk  with  him  concerning  in- 
vestments, and  before  leaving  for  fur- 
ther travel  in  Canada  was  given  a 
letter  by  such  general  manager  as  fol- 
lows: ''Head  Office,  Bank  of  Mont- 
real, Montreal,  July  6,  1911.  The 
Managers,  Bank  of  Montreal.  Bear 
Sirs:  I  take  pleasure  in  introducing 
to  jou  Captain  Banbury,  of  London, 
England,  who  is  visiting  this,  country 
on  pleasure.  Should  he  apply  to  you 
for  assistance  or  advice  you  will  be 
good  enough  to  place  yourselves  at 
his  disposal.  Yours  faithfully,  E.  S. 
Clouston,  General  Manager."  During 
the  following  year  appellant  again 
visited  Canada,  and  when  talking  with 
Clouston  about  investments  was  asked 
if  he  would  like  to  have  a  letter,  and, 
upon    mentioning   the    one    given    him 


before,  was  told  that  would  be  suffl 
cient.  On  visiting  Victoria,  B.  C,  he 
presented  the  letter  to  respondent's 
local  manager  at  that  place  and  in- 
quired about  investments,  and  was 
finally  led  to  invest  25,000£  in  a  <Jom- 
pany  engaged  in  constructing  a  water 
supply  system  for  the  city  of  Victoria, 
upon  the  advice  of  respondent's  man- 
ager that  the  investment  would  be 
perfectly  safe,  that  the  money  was 
needed  and  would  be  used  to  com- 
plete the  project,  and  that  he  would 
have  as  security  a  mortgage  second 
only  to  one  held  by  respondent  bank. 
In  the  trial  court  the  case  was  sub- 
mitted to  the  jury,  who  returned  a 
verdict  for  "25,000f  and  the  securi- 
ties to  be  returned  to  the  bank."  The 
court  of  appeal  directed  that  the  judg- 
ment entered  on  the  verdict  be  set 
aside  and  that  judgment  be  entered 
for  the  defendants  in  the  action,  bas- 
ing their  judgment  on  the  grounds  (1) 
that  there  was  no  evidence  before  the 
jury  proper  for  their  consideration 
upon  which  they,  as  reasonable  men, 
could  find  that  respondents  had  au- 
thorized their  local  manager  to  ad- 
vise appellant  as  to  his  investments 
in  Canada,  or  that  they  owed  any 
duty  to  advise  him  carefully  on  that 
subject,  and  (2)  that  Lord  Tenterden's 
Act  (9  Geo.  4,  c.  14),  requiring  that 
no  action  should  be  brought  to  charge 
any  person  upon  or  by  reason  of  any 
representation  as  to  the  credit  of  an- 
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4.  Kelease— Construction— Applicability  of  mazlm. 

In  an  action  against  a  broker  for  his  negligent  loss  of  money  intrusted  to 
him  for  investment  purposes,  held  that  the  maxim  **  verba  ^eneralia  restrin- 
guntur  ad  habilitatem  rei  vel  personam''  might  well  be  applied  to  a  receipt, 
claimed  by  the  defendant  to  constitute  a  release  of  the  claim  sued  on. 

5.  Witnesses — Cross-examination — ^Blatter  brought  out  on  direct  examination. 

Where  a  broker,  sued  for  his  negligent  loss  of  money  intrusted  to  him  for 
investment,  purposes,  claimed  that  a  certain  receipt  constituted  a  release  of  the 
claim  in  suit  and  asked  the  witness  testifying  to  the  receipt  whether  **the 
paper  was  a  settlement  paper,"  the  plaintiff  was  entitled  on  cross-examination 
to  have  the  jury  know  of  what  it  was  a  "  settlement. ' ' 

Action  against  broker  to  recover  sum  intrusted  to  him  for  in- 


other  unless  such  representation  be  in 
writing,  signed  by  the  person  to  be 
charged,  was  applicable  to  the  repre- 
sentations made  by  respondent.  Upon 
the  latter  point  the  House  of  Lords 
seemed  to  be  agreed  that  the  court  of 
appeal  was  in  error,  and  that  the  act 
applied  only  to  an  action  for  fraudu- 
lent representations,  and  not  to  one 
for  the  negligent  making,  in  good 
faith,  of  representations  as  to  the 
credit  of  another,  and  the  court  of  ap- 
peals was  reversed  upon  that  question. 
Upon  the  question  of  the  liability  of 
respondent  to  appellant  for  the  results 
of  the  representations  made  by  its 
local*  manager,  however,  the  decision 
of  the  court  of  appeal  was  sustained 
upon  the  ground  that  there  was  no 
evidence  upon  which  the  jury  could 
reasonably  find  that  the  local  man- 
ager was  authorized  to  advise  appel- 
lant. Upon  the  effect  of  the  letter 
of  the  general  manager  Lord  Wren- 
bury  said:  **In  my  judgment  the  let- 
ter is  not  capable  of  a  construction 
which  would  attribute  to  it  that  the 
general  manager  was  giving  to  the 
local  manager  authority  to  give  as- 
sistance or  advice  in  matters  of  busi- 
ness as  distinguished  from  matters 
relevant  to  the  wants  of  a  gentleman 
who  was  in  Canada  on  pleasure."  He 
further  said  that  the  case  seems  to 
have  proceeded  throughout  upon  the 
footing  that  advising  upon  invest- 
ments was  not  such  part  of  the  busi- 


ness of  bankers  as  that  it  would  fall, 
without  further  showing,  within  the 
scope  of  the  authority  of  a  manager 
of  the  business.  It  was  contended 
that  the  fact,  which  appeared,  that 
the  respondent  bank  was  vitally  inter- 
ested in  the  success  of  the  waterworks 
project  because  of  its  own  investment 
therein,  which  was  endangered  by  in- 
ability of  the  constructors  to  obtain 
suf&cient  capital  to  complete  and  reap 
the  benefits  from  the  project,  raised  a 
presumption  that  the  agent  of  the 
bank  had  authority  to  advise  appel- 
lant on  the  matter  of  investing  there- 
in, because  the  bank  was  interested 
in  a  successful  issue  of  the  advice, 
and  this  view  was  taken  by  Lord  Fin- 
lay,  L.  C,  in  his  dissenting  opinion. 
The  opposite  view  was  taken,  how- 
ever, by  Lord  Parker,  who  said:  "This 
circumstance  is  no  doubt  of  the  ut- 
most importance,  but  it  seems  to  me 
to  prove  almost  conclusively  that  tho 
question  left  to  the  jury  ought  to 
have  been  answered  in  the  negative. 
No  one  is  in  a  position  to  give 
advice  where  his  interest  conflicts 
with  his  duty,  and  facts  which  prove 
that  the  bank  was  not  in  a  posi- 
tion to  advise  at  all  are  certainly  not 
evidence  that  it  was  part  of  the 
bank's  business  to  give  advice.  If 
the  question  of  authority  was  to  be 
left  to  the  jury,  the  jury  should  have 
been  warned  that  these  facts  were 
evidence  against,  and  not  in  favor  of. 
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vestment,  and  lost  as  a  result  of  the  investment  made.     Judgment 
for  plaintiflf.    Affirmed. 

For  appellant — ^B.  D.  Oliensis. 

For  appellee — C.  S.  Eastwick. 

SIMPSON,  J.  Plaintiff  sued  defendant  to  recover  the  sum  of 
$2,000  intrusted  to  him,  as  a  broker,  for  investment.  The  verdict 
and  judgment  were  for  plaintiff,  and  defendant  appeals. 

The  evidence  shows  that  defendant  was  engaged  in  the  business 


the  appellant's  contention."  And  Lord 
Wrenbury,  speaking  of  the  contention 
that  the  interest  of  the  bank  raised 
a  presumption  of  authority,  said: 
**The  presumption,  of  course,  is  ex- 
actly the  other  way,"  and  added  that 
the  jury  should  have  been  so  in- 
structed. Lord  Atkinson  said  that, 
if  the  letter  from  the  general  man- 
ager of  defendant  to  the  local  man- 
ager was,  as  alleged,  some  presump- 
tive evidence  of  the  writer's  inten- 
tion to  create  a  legal  confidential  re- 
lation between  the  local  manager  and 
appellant,  as  was  contended,  the  show- 
ing of  an  interest  of  the  bank  In  the 
water  company  would  have  effectively 
rebutted  the  presumption.  In  addi- 
tion to  the  opinion  that  the  jury  was 
not  warranted  in  finding  that  the 
local  manager  had  any  authority  to 
advise  appellant.  Lord  Atkinson  also 
expressed  the  opinion  that  the  re- 
spondents owed  no  duty  to  advise  ap- 
pellant, carefully  or  at  all,  upon  the 
matter  of  his  investment,  or  promised, 
undertook,  or  contracted  to  see  to  the 
application  of  appellant 's  money  solely 
for  the  purpose  of  completing  the 
contract  for  the  construction  of  the 
water  system.  Lord  Atkinson  further 
said  that,  as  fraud  was  not  charged 
explicitly,  it  could  not  be  insinuated, 
80  that  it  must  be  taken  that  what- 
ever advice  was  given  by  the  local 
manager  was  given  honestly  and  was 
the  expression  of  an  opinion  he  bona 


fide  believed  to  be  true,  and  that  he 
had  grave  doubts  if  anything  beyond 
that  was  required,  and  that  he  was 
not  required  to  inform  appellant  that 
others  held  opinions  differing  from 
his  own.  Lord  Parker,  while  of  the 
opinion  that  respondent's  local  man- 
ager had  no  authority,  general  or  spe- 
cial, to  advise  respondent  upon  in- 
vestments said,  "It  is,  I  think,  ob- 
vious that  if  it  be  part  of  the  bank's 
business  to  advise  their  customers 
with  regard  to  Canadian  investments, 
the  bank  would  be  liable  for  any  neg- 
ligence of  their  branch  manager  un 
transacting  this  class  of  business  on 
the  bank's  behalf.  Prima  facie  the 
person  held  out  by  the  bank  as  the 
manager  of  one  of  their  branches 
would  have  authority  to  transact  all 
the  bank's  business  in  connection  with 
that  branch,  and  no  limitation  of  such 
authority  as  between  him  and  the 
bank  would  affect  a  person  dealing 
with  the  bank  without  notice  of  the 
limitation."  Lord  Finlay,  L.  0.,  who 
dissented  from  the  decision  of  the 
majority,  speaking  of  the  duty  of  a 
banker,  said:  ''If  he  undertakes  to 
advise,  he  must  exercise  reasonable 
care  and  skill  in  giving  the  advice. 
He  is  under  ao  obligation  to  advise, 
but  if  he  takes  upon  himself  to  do 
so,  he  will  incur  liability  if  he  does 
so  negligently."  The  order  of  the 
court  of  appeal  setting  aside  the  ver- 
dict and  judgment  in  favor  of  appel- 
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of  loaning  money  for  others;  that  he  obtained  money  at  various 
times  from  plaintiff  to  loan  to  other  people,  and  on  this  particular 
occasion  he  obtained  the  sum  of  $2,000.  Plaintiff  says  defendant 
expressly  agreed  that  the  money  would  be  loaned  only  upon  securi- 
ties which  were  a  first  lien  upon  real  estate.  Defendant  says  the 
money  was  advanced  to  loan  specifically  to  a  named  person  at  a 
large  bonus,  that  plaintiff  knew  the  property  was  heavily  incum- 
bered, and  took  the  risk  of  the  result.  The  jury  having  found 
the  fact  in  favor  of  plaintiff,  we  must  accept  his  statement  as  true. 
The  principal  complaint  made  by  the  defendant  is  that  the  allegata 
and  probata  do  not  agree.     He  avers  the  statement  of  claim  is  in 


lant  and  ordering  that  judgment  be 
entered  for  the  respondents  was  af- 
firmed. 

B.    Private  transaction  with  ofELdal  as 
broker. 

1.     Falliire  to   obey  Instructions. 

Defendant  signed  her  name  to  a 
blank  note,  without  date  or  amount  to 
be  filled  in  by  P,  cashier  of  the  plain- 
tiff bank  in  case,  after  investigation, 
she  concluded  to  purchase  certain 
corporate  stock,  but  thereafter,  de- 
ciding that  the  stock  was  worth- 
less, she  concluded  not  to  buy,  and 
so  notified  P  by  letter.  P  neverthe- 
less filled  out  the  note  and  placed  it 
among  the  assets  of  the  bank,  which 
advanced  the  full  face  value  of  the  note, 
and  P  bought  stock,  which  apparently 
turned  out  to  be.  worthless.  The  bank 
sought  recovery  on  the  note  and 
plaintiff  pleaded  a  failure  of  consid- 
eration. Affirming  judgment  for  the 
plaintiff,  holding  the  bank  not  liable 
for  the  act  of  the  cashier,  the  court 
said:  ''The  answer  is  that  the  bank 
advanced  the  full  face  value  of  the 
note.  It  was  paid  out  for  the  stock 
by  its  cashier,  but  in  this  transaction 
the  cashier,  Primus,  became  the  agent 
of  the  defendant  and  not  of  the  bank, 
and  she  cannot  assert  failure  of  con- 
sideration for  the  note,  because  the 
bank  discharged  its  duty  in  turning 
the  money  over  to  Primus,  defendant's 


accredited  agent,  and  there  is  no 
proof  that  the  bank  had  any  part  in 
what  was  done  with  it  afterwards." 
Clardy  v.  American  Trust  and  Sav. 
Bank,  —  Tex.  C?iv.  App.  -^,  208  8.  W. 
990   (1919). 

2.    Failure  to  Investigate  record  title. 

Defendant  was  a  banker,  who  was 
also  engaged  in  the  real  estate  busi- 
ness. For  a  consideration  of  $640.  he 
negotiated  an  exchange  of  plaintiff's 
property  for  the  property  of  L,  which 
w^s  incumbered  by  a  mortgage  for 
$6,850,  evidenced  by  six  notes.  Also 
$80  in  taxes  were  unpaid.  Plaintiff 
took  over  the  incumbrances,  except 
the  unpaid  taxes,  and  one  of  the  notes 
which  defendant  and  plaintiff  assumed 
was  paid.  The  record  of  the  mortgage 
and  the  mortgage  itself  specified  that 
the  notes  bore  interest  at  the  rate  of 
6  per  cent.  The  mortgage  notes, 
however,  drew  interest  at  the  rate  of 
12  per  cent  after  due,  and  any  un- 
paid interest  thereon  also  drew  12  per 
cent.  The  broker  did  not  ascertain 
this  fact,  and  failed  to  investigate,  as 
requested  by  the  principal,  to  see  if 
the  note  not  taken  over  had  been 
paid.  In  consequence  plaintiff  paid 
the  increased  rate  of  interest  on  the 
five  notes  past  due,  the  taxes,  and 
the  note  which  he  had  always  as- 
sumed had  been  paid,  and  in  this  ac- 
tion he  sought  to  recover  from  the 
broker  the  excess  so  paid.    Upon  a  re- 
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deceit,  whereas  the  evidence  at  most  showed  negligence,  upon  which 
ground  the  case  was  submitted  to  the  jury.  We  cannot  agree  with 
his  contention.  The  statement  avers  a  contract  to  loan  only  upon 
first  liens,  that  the  money  was  loaned  on  a  third  incumbrance,  and 
was  all  lost  by  reason  thereof.  The  averment,  therefore,  is  one  of 
negligence  growing  out  of  a  wrongful  breach  of  the  contract. 
Defendant  also  alleges  the  statement  is  so  drawn  as  to  lead  to  the 
conclusion  that  plaintiff  did  not  know,  at  the  time  he  agreed  to 
advance  the  money,  to  whom  it  was  to  be  loaned;  whereas  the  evi- 
dence shows  the  borrower's  name  was  stated  at  that  time;  and 
hence,  for  this  reason  also,  the  allegata  and  probata  do  not  agree. 


hearing  the  court  reversed  its  former 
opinion  affirming  judgment  for  the 
plaintiff,  and  held  that  the  broker  had 
a  right  to  rely  upon  the  recitals  of 
the  record,  which  definitely  stated  the 
rate  of  interest,  as  had  the  principal 
(plaintiff),  who  could  not  be  held  for 
a  higher  rate,  and  hence  there  could 
be  no  recovery  from  the  broker  for 
payments  of  interest  in  excess  of  that 
rate;  but  defendant  was  liable  for  the 
taxes,  and  having  failed  to  investi- 
gate as  to  whether  the  one  note  had 
been  paid,  and  having  allowed  the 
principal  to  act  on  the  assumption 
that  it  had  been  paid,  the  broker  was 
liable  to  the  plaintiff  for  the  sum 
which  plaintiff  could  be  legally  held 
to  pay  thereon.  EUnrichs  v.  Brady» 
23  8.  D.  250,  121  N.  W.  777  (1909). 

8.    Failure  to  inyestigate  solvency  of 
borrower. 

Defendant,  a  national  bank,  agreed 
through  A,  its  assistant  cashier,  to 
lend  some  of  plaintiff's  money  for 
him.  Plaintiff's  complaint  alleged 
that  A  represented  to  him  that  the 
bank  was  authorized  to  negotiate 
loans  for  its  depositors;  that  A  agreed 
to  obtain  from  the  borrower  a  valid 
promissory  note  of  a  solvent  maker 
secured  by  *  first-class,  bankable  collat- 
eral security;  that  thereafter  having 
been  informed  by  A  that  the  loan  had 
been  negotiated  and  the  security  am- 
ple, plaintiff  had  drawn  his  check  of 


$900  in  favor  of  defendant  bank,  and 
rel3ring  upon  defendant's  representa- 
tions, had  accepted  a  promissory  note 
signed  by  M,  and  as  collateral  a  deed 
of  certain  real  estate,  and  an  assign- 
ment of  a  contract  of  sale  of  certain 
other  lands;  that  M  was  at  the  date 
of  the  note  insolvent,  and  the  note 
was  of  no  commercial  value.  The 
bank  defended  on  the  ground  that  as 
a  national  bank  it  had  no  power  to 
enter  into  such  an  agreement  as  set 
forth  in  the  complaint.  Affirming  a 
judgment  of  nonsuit  the  court  held 
that  national  banks  had  no  power  to 
negotiate  loans  for  others,  and  that 
this  want  of  authority  could  be  raised 
not  only  by  the  state,  as  was  con- 
tended by  the  plaintiff,  but  that  the 
bank  had  a  right  to  plead  its  want 
of  power.  Pollock  v.  Lumberman's 
Nat.  Bank,  86  Ore.  324,  168  Pac.  616 
(1917). 

4.    Fallare  to  segregate  coUateraL 

Plaintiff  deposited  in  defendant 
bank  $12^000  as  a  loan  to  a  corpora- 
tion on  its  note.  By  agreement  with 
the  bank,  the  money  was  to  be  left 
in  the  hands  of  the  bank  to  be  turned 
over  to  the  corporation  when  it  de- 
posited with  the  bank  collateral  for 
the  benefit  of  plaintiff.  The  bank 
loaned  the  corporation  the  full  amount 
but  did  not  keep  the  collateral  to  se- 
cure the  plaintiff's  money  distinguish- 
able from  its  own  held  from  the  cor- 
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Inasmuch,  however,  as  plaintiff  averred  and  the  jury  found  the 
agreement  was  that  no  loan  was  to  be  made,  whether  to  a  named 
or  unnamed  person,  unless  secured  as  a  first  lien  on  real  estate,  the 
variance,  if  it  is  such,  is  an  unimportant  one;  and,  as  no  specific 
objection  was  made  thereto  at  the  time  the  testimony  was  taken,  it 
cannot  be  made  now.  It  is  true  a  general  objection  was  made,  at 
the  beginning  of  the  trial,  to  plaintiff's  offer  of  proof,  but  the 
admission  thereof  is  not  assigned  as  error,  and,  moreover,  the  ob- 
jection did  not  refer  specifically  to  this  matter. 
Defendant  also  complains  because  the  court  did  not  give  binding 


poration,  and  when  the  plaintiff  ap- 
plied for  his  collateral  or  his  money, 
after  the  corporation  had  become  in- 
solvent, he  was  informed  that  the 
bank  had  neither  for  him.  Affirming 
judgment  for  the  plaintiff,  the  court 
held  that  all  the  collateral  of  the 
bank  became  the  property  of  the 
plaintiff  to  secure  his  debt.  In  the 
course  of  the  argument  the  court  said: 
**It  would  be  inequitable  to  suffer 
the  fraud  or  negligence  of  the  agent 
to  prejudice  the  rights  of  the  prin- 
cipal. *  *  *  The  measure  of  dam- 
ages which  the  holder  is  entitled  to 
receive  of  the  bank  or  other  collect- 
ing agent  who  has  been  guilty  of 
negligence  or  default  in  respect  to  it 
is  the  actual  loss  which  has  been  suf- 
fered.*' First  Nat.  Bank  of  Decatur 
V.  Henry,  —  Ala.  —,  49  So.  97  (1905). 

0.    Loan  to  official  as  IndividuaL 

Plaintiff,  a  woman  aged  sixty  and 
ignorant  of  business  affairs,  had  been 
a  customer  of  defendant,  a  national 
bank,  for  6  years*  Upon  the  sugges- 
tion of  the  president  of  said  bank 
that  she  had  too  much  idle  money  in 
the  bank,  she  acquiesced  in  his  propo- 
sition that  he  would  keep  it  working, 
giving  her  7  per  cent  and  keeping 
1  per  cent  for  the  bank.  Thereupon 
the  president  at  various  times  and  in 
various  amounts  cheeked  out  from  the 
deposits  of  the  plaintiff,  signing  her 
name  to  memorandum  checks.  The 
bank  never  questioned  the  president's 


authority  to  do  so.  At  various  times 
a  portion  of  the  sums  checked  out  was 
repaid  by  crediting  plaintiff's  account 
with  moneys  and  various  credits. 
There  was  a  balance  of  $3,254.25  for 
which  this  action  was  brought.  Af- 
firming judgment  for  the  plaintiff  the 
court  held  that  this  was  not  a  con- 
tract between  plaintiff  and  the  presi- 
dent individually  to  act  as  broker 
for  plaintiff  in  lending  her  money  to 
third  persons  and  therefore  not  a  con- 
tract coming  within  the  rule  that  a 
national  bank  could  not  act  as  brok- 
ers in  lending  its  depositors'  money 
to  third  persons;  but  that  it  was  a 
loan  to  the  bank,  and  therefore  a  con- 
tract within  the  power  of  the  bank 
to  make,  national  banks  having  the 
power  to  borrow  money.  Holding  the 
bank  estopped  to  deny  the  authority 
of  the  president  to  negotiate  the  loan 
in  its  behalf  the  court  said  that  a 
bank  might  by  its  active  or  passive 
conduct  ''and  by  its  negligence  and 
lack  of  supervision  place  itself  in  a 
position  where  to  allow  it  to  avoid  the 
transaction  would  be  to  permit  it  to 
perpetrate  a  fraud  upon  the  creditor." 
Byron  v.  First  Nat.  Bank  of  Rose- 
burg,  75  Ore.  296,  146  Pac.  516  (1915). 
Plaintiff,  a  depositor,  declared  to 
the  president  of  the  defendant  bank 
that  he  would  not  need  all  his  money 
in  the  bank,  and  if  the  president 
would  loan  it  he  wanted  him  to  do 
so.  Thereupon  the  president  drew 
plaintiff's  money,  $600,  by  means  of 
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instructions  in  his  favor,  on  account  of  a  receipt  given  by  plain- 
tiff's counsel  to  defendant  at  the  time  of  the  payment  of  a  sum  of 
money  stated  therein.  It  would  perhaps  be  suflScient  to  say  in 
regard  thereto,  that  the  court  was  not  asked  to  construe  the  paper; 
and  no  assignment  of  error  sets  forth  a  failure  to  construe  it  prop- 
erly. Moreover,  the  paper  is  only  a  receipt;  it  deals  with  several 
claims,  but  not  with  the  one  in  this  litigation,  and  then  contains 
general  language  which,  if  dissevered  from  the  context,  might  be 
held  to  operate  as  a  release  of  the  present  claim.  It  does  not  say 
it  is  a  release  of  the  claims  specified  and  other  claims,  but  is  merely 


a  memorandum  check  to  which  he 
signed  plaintiff's  name,  appending 
thereunder  the  letter  '*T"  which  was 
the  first  initial  of  the  president's 
name.  The  president  then  placed  bis 
note  for  the  amount  in  an  envelope, 
addressed  it  in  plaintiff's  name,  and 
put  it  in  the  letter  *'C"  in  the  bank 
vault,  under  which  letter  customers' 
papers  were  kept,  the  bank  having 
control  of  the  vault.  The  bank  hon- 
ored the  memorandum  cheek  and  the 
president  appropriated  the  money  to 
his  own  use.  Affirming  judgment 
against  the  bank  the  court,  while 
recognizing  the  doctrine  that  ''if 
money  is  left  with  a  bank  to  be 
loaned,  the  bank  is  an  agent  of,  and 
not  a  debtor  to  the  depositor,  but,  if 
the  bank  lends  the  money  in  good 
faith  and  exercises  due  care  it  is  not 
liable  to  a  customer  in  the  event  of 
a  pecuniary  loss,"  held  that  the 
declaration  of  the  plaintiff  did  not 
authorize  the  president  to  sign  a  mem- 
orandum cheek  with  plaintiff's  name, 
and  that  by  honoring  such  check  it 
made  the  act  of  the  president  the  act 
of  the  bank  itself;  that  it  was  charge- 
able with  all  the  knowledge  possessed 
by  the  president  and  liable  for  his 
misappropriation.  Chapman  v.  First 
Nat.  Bank  of  Boseburg,  72  Ore.  492,  . 
L.  B.  A.  1917  F  300,  143  Pac.  630 
(1914). 

Plaintiff    had    $1,200   on    deposit    in 
defendant   bank.     One   of   its   officers 
suggested   to   her  that   she   allow  the 
19  N.  C.  C.  A.— 24 


bank  to  loan  $1,000  of  this  money, 
representing  that  the  parties  to  whom 
a  loan  was  suggested  were  responsible 
and  that  the  money  would  be  avail- 
able at  any  time  after  30  days.  The 
loan  was  accordingly  made  to  J,  who 
gave  a  note  therefor,  leaving  an  un- 
filled blank  for  a  payee.  The  name 
of  defendant  bank  did  not  appear  in 
or  on  the  note.  The  bank  continued 
to  hold  the  note,  to  attend  to  the  col- 
lection of  the  same,  for  7  years,  and 
then  returned  it  to  the  plaintiff  with 
the  information  that  it  belonged  to 
her.  J  had  in  the  meantime  gone  into 
bankruptcy,  and  had  paid  no  part  of 
the  principal  on  the  note  and  only  a 
portion  of  the  interest.  Presenting  her 
claim  to  the  trustee  in  bankruptcy, 
plaintiff  realized  $27.07,  and  this  ac- 
tion was  brought  against  the  bank  to 
recover  $1,356.14,  the  balance  due  on 
the  note.  The  complaint  sought  to 
charge  the  defendant  as  an  indorser 
and  an  amended  complaint  sought  to 
set  up  a  cause  of  action  on  the  theory 
that  when  the  officers  of  the  bank 
suggested  the  loan,  they  thereby  guar- 
anteed the  loan,  that  it  amounted  to 
an  express  warranty  of  the  solvency 
of  J.  Affirming  judgment  sustaining  a 
demurrer  to  this  complaint  and  its 
amendment,  the  court  said:  "If  a 
bank  is  authorized  by  a  depositor  to 
loan  the  latter 's  money,  the  bank  for 
that  purpose  acts  as  an  agent,  and  if 
it  lends  the  money  in  good  faith  and 
uses  due  diligence  it  is  not  ordinarily 
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a  receipt  for  the  amount  paid  in  settlement  of  the  claims  specified 
and  provides  for  a  general  release  in  the  future;  and  the  maxim, 
** Verba  generalia  restringuntur  ad  habilitatem  rei  yel  personam," 
may  well  be  applied  thereto.  The  attorney  who  drew  and  signed 
the  receipt  was  called  as  a  witness  for  defendant,  and  testified  that 
it  was  only  intended  to  cover  the  matters  specifically  referred  to 
therein.  The  defendant  testified  otherwise,  and  the  court,  in  a 
charge  of  which  no  complaint  is  made  on  this  point,  left  it  to  the 
jury  to  say  whether  or  not  it  was  intended  to  cov^r  the  present 
claim.     The  jury  have  found  that  it  was  not. 


liable  for  any  losses  that  occur." 
After  stating  that  the  complaint  and 
its  amendment  failed  to  make  clear 
whether  the  representations  were  in- 
tended merely  as  limitations  upon  the 
authority  of  the  agent  or  were  in- 
tended as  a  contract  of  guaranty,  and 
failed  to  say  when  J  became  a  bank- 
rupt, the  court  held  that  the  allega- 
tions did  not  state  facts  sufficient  to 
make  the  defendant  liable  on  account 
of  any  bad  faith  or  neglect  in  loaning 
the  money  or  on  account  of  any  con- 
tract of  guaranty.  Simpson  v.  First 
Nat.  Bank  of  Boseburg,  —  Ore.  — , 
185  Pac.  913   (1919). 

n.     Broken  falling  to  obey  Instruc- 
ti<m8. 

A.    As  to  time  and  mode  of  buying 
stock. 

Plaintiff  placed  in  the  hands  of  de- 
fendants, who  were  stockbrokers,  the 
sum  of  $12,800,  with  direction  to  pur- 
chase certain  specified  stock  for  cash 
at  the  market  price.  This  was  in 
January,  and  defendants,  in  violation 
of  plaintiff's  instructions,  purchased 
stocks  for  plaintiff  on  margin,  apply- 
ing $3,000  of  plaintiff's  money  there- 
to, and  appropriating  the  balance  to 
their  own  use.  The  brokers  repre- 
sented to  plaintiff  up  to  February  18 
that  they  could  not  deliver  the  cer- 
tificates because  of  delay  in  their 
transfer.  On  that  day  plaintiff  learned 
that    they    had    violated    instructions 


and  demanded  that  the  stocks  be  de- 
livered whereupon  the  defendants  de- 
livered the  certificates  to  him  Febru- 
ary 28.  The  market  price  of  the 
stock  certificates  had  depreciated  $1,- 
100  between  the  time  the  order  was 
given  for  the  purchase  in  January 
and  the  delivery  February  28.  Affirm- 
ing judgment  for  the  plaintiff  for  the 
amount  of  depreciation,  the  court  said 
in  the  course  of  the  argument  referring 
to  defendant's  duty:  *'That  dut;^  was, 
of  course,  not  only  to  purchase  in  the 
manner  directed  by  the  plaintiff,  with 
reasonable  diligence  as  to  time,  but 
also  to  purchase  at  the  best  price  ob- 
tainable whenever  the  purchase  was 
made,  if  there  was  a  fixed  market 
price."  Wahl  v.  Tracy,  189  Wis.  668, 
121  N.  W.  660  (1909). 

B.    A8  to  Identity  of  Imad  to  be  irar- 
chased. 

Plaintiff  owned*  and  occupied  a 
house  on  a  lot  No.  43.  On  -one  side 
of  his  house  was  a  vacant  lot  No.  45; 
a  party  wall  of  plaintiff  was  on  that 
side  of  the  house.  On  the  other  side 
of  the  house  was  also  a  vacant  lot 
No.  41.  Plaintiff  desired  to  purchase 
lot  No.  45  for  the  purpose  of  erecting 
a  house  on  it,  utilizing  the  party  wall, 
and  accordingly  called  for  defendants 
who  were  real  estate  agents  and  from 
his  front  porch  pointed  out  to  them 
lot  No.  45  and  they  agreed  to  nego- 
tiate the  purchase  for  him.  Plaintiff 
could    not    read    or   write.      The   pur- 
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The  only  other  assignment  of  error  is  because  plaintiff,  in  cross- 
examination  of  the  witness  who  testified  to  the  receipt,  was  per- 
mitted to  ask  him,  **Did  the  Spears  $2,000  enter  into  this  settle- 
ment at  all?"  The  objection  was  a  general  one,  and  cannot  now 
avail  the  defendant,  especially  as  the  witness  was  asked  in  chief  if 
**the  paper  was  a  settlement  paper,''  and  plaintiff  was  therefore 
entitled  on  cross-examination  to  have  the  jury  know  of  what  it  was 
a  ** settlement/' 

The  judgment  of  the  court  below  is  aflSrmed. 


chase  price  and  $25  for  commiBsions 
was  paid.  Plaintiff  built  a  house  on 
lot  No.  45  and  leased  it.  Notice  to 
quit  was  served  on  the  tenant,  and 
plaintiff  then  learned  for  the  first 
time  that  he  had  title  to  lot  No.  41 
and  not  to  lot  No.  45,  and  sued  de- 
fendants for  damages.  Affirming 
judgment  recovered  by  plaintiff  for 
$1,550,  the  court  held  that  "men  who 
undertake  to  do  a  service  for  another 
in  a  business  or  professional  capacity, 
like  real  estate  agents  and  the  like, 
undertake  to  use  the  reasonable  skiU 


I  which  is  ordinarily  possessed  by  their 
fellows  in  like  service,  nothing  more 
and  nothing  less;  if  they  fail  in  the 
performance  of  that  duty,  they  are 
responsible  to  the  injured  person  to 
the  extent  of  the  damages  that  either 
naturally  flow  from  the  wrongful  act 
and  are  a  direct  consequence  of  it,  or 
of  those  results,  those  consequences, 
which  are  in  contemplation  of  the 
parties  at  the  time  the  service  is  un- 
dertaken." Towski  V.  Griffiths,  —  N. 
J.  L.  — ,  103  Atl.  192   (1918). 

F.  A.  D. 
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JONES  et  aL  v.  INDUSTBIAL  COMMISSION  OF  UTAH  et  al. 

[Supreme  Court  of  Utah,  January  30,  1920.] 

—  Utah  — ,  187  Pac.  833. 

Workmen's  compensation— Utah  act — ''Agricultural  laborer" — Employee  of 
owners  of  co-operative  threshing  machine. 
The  primary  purpose,  in  the  joint  purchase  of  a  threshing  machine,  to  use 
such  machine  in  threshing  the  grain  of  the  owners  is  controlling  in  determining 
the  nature  and  character  of  the  owners'  business  for  the  purpose  of  the  Utah 
Workmen's  Compensation  Act,  and,  even  though  the  machine  is  used  to  a  cer- 
tain extent  for  commercial  purposes,  one  employed  to  accompany  the  machine 
as  a  pitcher  is  an  ''agricultural  laborer"  within  the  meaning  of  such  act. 

GIDEON  and  WEBER,  JJ.,  dissenting. 

Certiorari  to  review  proceedings  of  Industrial  Commission  in 
awarding  compensation  for  death  of  employee.  Findings,  conclu- 
sions, and  award  set  aside  and  annulled. 

For  plaintiffs — ^Harvey  Cluff. 

For  defendants — Dan  B.  Shields,  Attorney  General,  and  0.  C. 
Dalby,  James  H.  Wolfe,  and  H.  Van  Dam,  Jr.,  Assistant  Attorneys 
General. 

THURMAN,  J.  Plaintiffs  have  applied  to  this  court  for  a  writ 
of  certiorari  to  review  the  proceedings  of  the  Industrial  Commission 


CASE  NOTE. 

What  are  "agricoltural"  and  ''do- 
mestic" pursuits  within  exemption 
provisions   of    compensation   acts. 

I.  Agricultural  service,  373-384. 

A.  Wagon    maker    employed    in 

farm  repair  work,   373- 
374. 

B.  Hauling  manure  to  farm  from 

village,  374-376. 

C.  Filling  ice  house  on  farm,  376- 

378. 

D.  Farm  laborer  hauling  logs  from 

farm,  378-379. 

E.  Constructing  fence  along  high- 

way, 379-380. 


F.  Building  road  on  ranch  to  facil- 

itate leasing  parts  of  it, 
380-381. 

G.  Constructing  tunnel  in  connec- 

tion   with    farm    water 
supply,  381-382. 
H.  Raising  trout,  382-384. 

II.  Janitor  and  gardener  trimming 
tree  as  horticultural  laborer, 
384-387. 

III.  Domestic  service,  387-389. 

A.  Waxing  floors,  387-388. 

B.  General    housework    in    sani- 

tarium, 388-389. 

IV.  Necessity  for  negativing  exempted 

occupations  in  pleading,  390. 


Digitized  by 


Google 


1920]    Jones  et  al.  v.  Industrial  Commission  of  Utah  et  au    373 

of  Utah  in  awarding  compensation  for  the  death  of  one  Joseph 
Hyrum  Rowley,  which  occurred  August  13,  1918. 

The  plaintiffs  were  the  owners  of  a  threshing  machine,  and  Row- 
ley was  in  their  employ  when  the  accident  occurred  which  resulted 
in  his  death.  The  defendant  commission,  among  other  things,  found 
that  the  machine  was  operated  primarily  for  the  purpose  of  thresh- 
ing the  crops  of  the  owners  of  the  machine,  but  inasmuch  as  they 
were  preparing  to  thresh  the  crop  of  a  son  and  renter  of  one  of 
the  owners,  and  did  thresh  a  part  of  said  crop  on  the  day  of  the 
accident,  and  also  threshed  for  the  public  during  the  season  of  1918, 
the  commission  concluded  that  the  plaintiffs  were  engaged  in  com- 
mercial threshing,  that  Rowley  was  not  an  agricultural  laborer, 
and  that  therefore  compensation  should  be  awarded  to  his  minor 
dependents,  and  funeral  expenses  allowed.  These  findings  and 
conclusions  are  challenged  by  plaintiffs,  and  they  insist  that  the 
commission  was  without  jurisdiction  to  make  the   award. 

The  statute  expressly  excludes  from  its  operation  **  agricultural 
laborers  and  domestic  servants.''  Comp.  Laws  1917,  §3111,  as 
amended  in  Session  Laws  1919,  p.  156. 

While  many  questions  are  presented  by  plaintiffs  for  our  con- 
sideration, the  only  question  that  need  be  determined  is.  Was  the 
deceased,  Rowley,  at  the  time  of  his  death,  employed  as  an  **  agri- 
cultural laborer'*  as  that  term  is  used  in  the  Workmen's  Compensa- 
tion Act?  If  he  was,  the  commission  was  without  jurisdiction  to 
make  the  award;  if  he  was  not,  the  findings  and  conclusions  of  the 
commission  are  unassailable. 

The  facts  pertinent  to  a  determination  of  the  question  are,  in 
substance,  as  follows:  The  plaintiffs  are  all  farmers  residing  in 
Utah  coudty.  Several  years  ago,  having  suffered  considerable  in- 
convenience and  loss  in  failing  to  get  their  grain  threshed  in  due 
season,  they   conceived  the  idea   of   co-operating  together  in  the 


Oross-referencas.  What  are  agrienl- 
tnral  and  kindred  pursuits  within  ex- 
emptions from  compensation  acts,  see 
13  N.  C.  O.  A.  80-97,  16  N.  0.  0.  A. 
592-608;  rights  of  employees  injured 
whUe  engaged  in  exempted  pursuits  sub- 
sidiary to  principal  occupation  of  em- 
ployer which  was  within  compensation 
acts,  see  14  N.  0.  C.  A.  1075-1087; 
injury  to  employees  engaged  in  agri- 
cultural pursuits,  see  11  N.  0.  0.  A. 
847-856. 


I.    Agricultiixal  seryice. 

A.     Wagon  maker  employed  In  farm 
repair  sliop. 

Claimant  was  injured  while  em- 
ployed as  a  wagon  maker  in  a  shop 
operated  by  his  employer  for  the  sole 
purpose  of  repairing  vehicles  and  im- 
plements used  by  the  employer  in 
farming  operations.  The  whole  time 
of  the  claimant  was  given  to  this  oc- 
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purchase  of  a  machine,  as  found  by  the  commission,  primarily  for 
the  purpose  of  threshing  their  own  grain.  During  the  first  two  or 
three  years,  while  paying  for  the  machine,  they  did  considerable 
threshing  for  the  public.  After  that  they  did  less,  and  limited 
their  outside  threshing  generally  to  crops  lying  along  the  route 
from  the  farm  of  one  co-owner  to  another,  and  on  occasions  when 
it  would  not  seriously  interfere  with  the  threshing  of  their  own 
crops.  The  commission  found  that  they  did  commercial  threshing 
for  the  public  during  the  season  of  1918,  but  the  undisputed  fact 
is  it  was  not  done  until  after  the  unfortunate  accident  to  which 
We  have  referred.  No  grain  whatever  was  threshed  in  1918  until 
after  the  death  of  Rowley.  They  were*  making  preparations  to 
thresh  on  the  day  of  the  accident,  and  the  deceased  was  assisting 
in  the  preparations.  He  was  sent  with  a  team  and  wagon  for  a 
tank  of  water  for  the  engine,  and  was  instructed  not  to  ride  on 
the  tank,  as  it  was  considered  dangerous.  He  disregarded  the  in- 
struction, and  not  only  rode  on  the  tank,  but  attempted  to  do  so 
by  standing  thereon,  from  which  position  he  fell  or  was  thrown, 
resulting  in  his  death.  After  his  death  on  the  same  day  plaintiffs 
proceeded  to  thresh  the  grain  of  one  Calvin  Meldrum,  a  son  and 
renter  of  James  Meldrum,  one  of  the  owners  of  the  machine.  The 
grain  was  grown  on  the  farm  of  said  owner,  and  he  and  his  son 
resided  together  on  the  farm. 

After  the  accident  the  owners  of  the  machine,  acting  upon  legal 
advice,  procured  insurance  under  the  Industrial  Act,  and  did  more 
or  less  custom  work  during  the  remainder  of  the  season. 

The  owners  of  the  machine  were  not  formally  organized,  either 


cupation.  In  the  course  of  this  em- 
ployment claimant's  right  hand  was 
caught  in  a  moving  planer,  and  the 
wound  became  infected.  The  court 
annulled  the  award  of  the  industrial 
accident  commission  upon  certiorari 
brought  by  the  employer,  holding  that 
*'the  weight  and  better  reasoning  sup- 
port the  contention  of  petitioner  that 
the  repairing  of  farming  machinery 
on  the  farm,  in  a  shop  devoted  to 
such  repairs,  is  an  agricultural  pur- 
suit, and  is  one  of  the  employments 
excluded  by  provisions  similar  to  sec- 
tion 14  of  the  Workmen's  Compensa- 
tion Insurance  and  Safety  Act." 
Miller   &  Lux  Incorporated  v.  Indus- 


trial   Ace.     Commission     of     Califor- 
nia, —  Cal.  — ,  178  Pac.  960  (1919). 

B.    Hauling  manure  to  farm  from  vil- 
lage. 

The  claimant  was  injured  while  en- 
gaged in  hauling  manure  and  refuse 
from  the  barn  of  his  employer  to  cer- 
tain land  owned  and  operated  by  such 
employer.  It  appeared  that  at  the 
time  of  the  accident  the  employer  was 
engaged  in  farming,  in  conducting  a 
retail  flour  and  feed  store,  a  saloon, 
a  grain  elevator,  and  in  retailing  sand, 
gravel,  tile  and  brick  in  the  village. 
Employer  also  owned  a  20-aore  sub- 
division to  the  village  and  a  117-acre 
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as  a  corporation  or  voluntary  association.  Their  respectiye  in- 
terests were  denominated  '^shares/'  each  share  representing  a  cash 
contribution  of  $50  to  the  purchase  of  the  machine.  Together 
they  employed  three  or  four  men,  who  were  paid  by  the  owners 
so  much  for  every  hundred  bushels  threshed.  The  owners  them- 
selves who  worked  on  the  machine  were  paid  in  the  same  manner. 
It  is  contended  by  plaintiffs  that  less  than  four  men  were  em- 
ployed by  them,  but  we  are  of  the  opinion  the  commission  was 
justified  in  finding  otherwise. 

The  number  of  adjudicated  cases  respecting  questions  analogous 
to  the  one  here  presented  is  exceedingly  limited.  This  should  not 
be  a  matter  of  wonder  when  we  consider  that  workmen's  compen- 
sation laws  are,  in  most  cases,  of  comparatively  recent  origin.  We 
have  found  no  case  substantially  identical  in  its  facts  with  the 
present  case.  The  nearest  analogy  we  have  been  able  to  find  are 
cases  in  which  threshing  machines  or  other  farm  machinery  have 
been  devoted  entirely  to  custom  work  for  the  community,  instead 
of  being  used  principally  on  the  crops  of  those  who  own  the  ma- 
chine. Even  as  to  those  cases  there  is  a  marked  conflict  among  the 
authorities.  Some  of  the  cases  hold  that  when  a  farm  machine, 
such  as  a  hay  baler,  corn-shredder,  or  threshing  machine,  is  used 
even  for  custom  work,  the  business  is  farm  work,  and  the  em- 
ployees employed  thereon  are  farm  laborers.  Other  cases  take  the 
contrary  view.  We  find  no  case  whatever  which  holds  that  the 
work  is  not  farming,  and  the  employees  not  farm  laborers,  where 
the  machine  is  used  primarily  by  the  owners  for  use  on  their  own 
farms.     The  cases  we  have  reviewed  holding  that  where  machines 


farm  whieh  was  about  one  mile  from 
the  village.  The  employer  had  4  or 
5  horses  at  the  time  of  the  accident. 
These  horses  were  kept  in  the  barn 
on  the  premises  where  the  feedstore 
and  the  residence  of  the  employer 
were  located  and  were  nsed  in  con- 
nection with  all  the  businesses  enu- 
merated. The  manure  from  the  bam 
was  in  a  bin  adjoining  the  barn,  and 
when  the  bin  was  full  employees 
would  haul  it  out  to  the  farm  and 
onto  the  land  in  the  subdivision. 
Claimant  was  emptying  the  bin  and 
hauling  its  contents  into  the  subdi- 
vision with   a   team  and  wagon,  and 


while  unloading  the  manure  he  was 
either  thrown  or  fell  from  the  wagon 
and  was  badly  ^injured.  Claimant  did 
every  kind  of  work  for  the  employer 
except  office  work.  Sometimes  he 
worked  at  the  machinery  at  the  ele- 
vator; at  other  times  he  unloaded  or 
hauled  gravel,  sand,  brick  and  tile; 
at  other  times  he  hauled  grain  to  a 
point  near  by,  and  feed  to  the  store, 
and  during  the  farming  season  he 
worked  on  the  farm.  The  court  un-- 
der  these  facts  deciding  that  the 
claimant  at  the  time  of  the  injury 
was  not  engaged  in  a  hazardous  oc- 
cupation   coming   within    the   purview 
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are  used  for  custom  work  the  employees  thereon  are  not  farm 
laborers  are  as  follows: 

White  V.  Loades,  178  App.  Div.  236,  164  N.  Y.  Supp.  1023,  in 
which  it  is  held  that  a  man  traveling  through  the  county  with  a 
threshing  machine  and  stopping  at  different  farms  to  thresh  grain 
and  beans  is  not  engaged  in  farming,  and  his  employees  are  not 
farm  laborers,  within  the  meaning  of  the  New  York  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67). 

Vincent  v.  Taylor  Bros.,  180  App.  Div.  818,  168  N.  Y.  Supp.  287, 
in  which  the  court  seems  inclined  to  hold  to  the  same  effect,  al- 
though the  case  was  not  decided  on  account  of  a  defective  record. 

In  re  Boyer,  a  case  from  the  appellate  court  of  Indiana,  117  N. 
E.  507,  in  which  the  facts  are  substantially  similar  to  those  in  the 
New  York  case  first  above  cited  and  the  holding  the  same.  In  the 
course  of  the  opinion,  however,  the  court  says: 

**If  farmers  generally  owned  threshing  outfits  and  were  in  the  habit  of 
threshing  their  own  grain,  and  the  claimant  had  been  employed  by  the  farmers 
to  assist  in  the  work  of  threshing,  and  had  been  injured  while  doing  sueh  work, 
a  more  serious  question  would  be  presented." 

Miller  &  Lux,  Inc.,  v.  Industrial  Ace.  Com.  of  Cal.  et  al.,  32  Cal. 
App.  250,  162  Pac.  651.  This  case  can  be  more  easily  comprehended 
by  the  reader  by  quoting  two  paragraphs  from  the  headnotes  which 
clearly  indicate  both  the  facts  and  the  law  as  determined  by  the 
court: 

'*One  employed  as  carpenter  and  foreman  in  charge  of  the  construction  of 
a  cottage  for  employees  upon  one  of  the  numerous  properties  of  a  large  cor- 
poration, chartered,  among  other  things,  to  construct  buildings  necessary  to  its 
business  and  whose  business  had  for  years  included  the  construction,  improve- 
ment, etc.,  of  buildings  on  its  properties,  requiring  the  constant  employment 


of  section  3  of  Workmen's  Compensa- 
tion Act,  said:  *'The  defendant  in 
error  [claimant],  as  appears  from  the 
record,  was  at  the  time  of  his  injury 
engaged  in  the  spreading  of  fertilizer 
over  certain  farm  land  of  the  plain- 
tiff in  error  [employer].  This  occupa- 
tion was  that  of  farming."  Segge- 
bruch  V.  Industrial  Commission;  288 
lU.  163,  123  N.  E.  276  (1919). 

0.    Filling  ice  bouse  on  farm. 

Plaintiff  was  employed  as  a  farm  la- 
borer. In  the  performance  of  his  du- 
ties he  was  injured  while  filling  an  ice 
house  with  ice  for  use  on  the  farm. 


The  ice  was  being  unloaded  from  a 
sleigh  into  the  building  by  means  of  a 
skid  which  had  a  tendency  to  lift 
into  the  air  when  the  ice  entered  the 
building.  Two  logs  supported  the  skid 
between  the  doorway  of  the  ice  house 
and  the  sleigh.  Plaintiff  ordinarily 
stood  on  the  logs  outside  the  skid 
and  guided  the  pieces  of  ice  as  they 
slid  from  the  sleigh  to  the  building 
by  means  of  ice  tongs.  A  piece  of 
ice  longer  than  usual  slid  down  the 
skid  and  wedged  in  the  doorway  of 
the  ice  house.  To  release  it  plaintiff, 
standing  on  the  logs  by  the  side  of 
the  skid,  placed  one  foot  within  one 
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of  earpenters  thereon,  was  employed  in  the  'usual  course  of  the  trade,  business, 
profession,  or  occupation  of  his  employer'  within  the  Workmen's  Compensation 
Act. 

"Such  employee  did  not  come  within  the  express  exclusion  of  section  14  of 
the  Workmen's  Compensation  Act,  as  one  engaged  in  'farm  labor,*  notwith- 
standing the  building  which  he  was  engaged  in  constructing  was  upon  a  ranch 
property  of  his  employer." 

Shafter  Estate  Co.  v.  Industrial  Aec.  Com.  of  California  et  al., 
175  Cal.  522,  166  Pac.  24.  For  the  reasons  stated  in  the  case  next 
preceding,  we  quote  from  this  case  two  paragraphs  of  the  syllabus: 

''Where  plaintiff's  decedent  was  employed  to  patrol  defendant's  ranch  as 
gamekeeper,  and  was  also  expressly  instructed  to  aid  defendant 's  lesseea  in  kill- 
ing a  deer,  and  in  the  course  of  the  hunt  he  was  accidentally  shot  by  one  of 
the  lessees,  the  accident  occurred  in  the  course  of -the  employment. 

** Workmen's  Compensation  Act  (Acts  1913,  p.  279),  sec.  14,  excluding  from 
the  beneficiaries  thereof  'any  employee  engaged  in  farm,  dairy,  agricultural, 
viticultural  or  horticultural  labor,  in  stock  or  poultry  raising,'  does  not  include 
a  gamekeeper  employed  to  patrol  a  ranch  to  eject  poachers  and  to  aid  in  hunt- 
ing deer." 

The  California  cases  can  hardly  be  said  to  be  even  remotely  in 
point.  It  would  require  an  exceedingly  strained  interpretation  of 
the  law  to  exclude  these  employees  from  the  operation  of  the  act 
on  the  grounds  that  they  were  farm  laborers. 

Defendant  also  cites  the  case  of  Anderson  v.  Glen,  Indiana  Indus- 
trial Board  No.  32,  as  the  same  appears  in  the  notes  to  13  N.  C, 
C.  A.  84.  This  case  is  pertinent  to  the  point  that  when  a  person  is 
employed  by  employers  engaged  as  independent  contractors  loading 
hay,  shredding  fodder  and  filling  silos  as  a  distinct  and  independent 
business  the  employees  are  not  farm  laborers. 

It  must  be  conceded  that  Indiana,  as  far  as  its  Industrial  Board 
and  appellate  court  are  concerned,  is  wedded  to  the  doctrine  thus 
announced.    The  same  may  be  said  of  the  New  York  supreme  court. 


of  the  spaces  formed  by  the  longi- 
tudinal slats  of  the  skid.  When  the 
ice  was  released  it  slid  over  the  two 
feet  of  the  skid  projecting  within  the 
building,  causing  the  part  of  the 
skid  outside  the  building  to  be  pro- 
jected upward,  throwing  the  plaintiff 
forward  into  the  building  and  causing 
him  to  be  injured.  At  the  time  of 
the  accident  12  loads  of  ice  had  been 
placed  within  the  building  and  it  was 
the  third  day  of  the  work.  Plaintiff 
knew  of  the  tendency  of  the  skid,  and 
standing  on  the  logs  outside  the  skid 
he  was  in  a  place  of  safety.  No  rea- 
son was  apparent  why  he  could  not. 


from  that  position,  have  released  the 
piece  of  ice  and  avoided  the  accident. 
The  court  held  that  under  these  facts 
there  was  contributory  negligence  on 
the  part  of  the  plaintiff,  and  answered 
his  contention  that  this  was  unimpor- 
tant as  the  case  fell  within  the  Work- 
men's Compensation  Act  as  a  hazard- 
ous employment,  by  saying:  **Ice 
harvesting  is  a  hazardous  employment 
under  the  act,  but  was  not  in  this  in- 
stance 'carried  on  by  the  employer 
for  pecuniary  gain'  within  the  mean- 
ing of  the  statute  (section  3,  subdi- 
vision 5).  The  plaintiff  was  in  reality 
a  farm  laborer  (section  3,  subdivision 
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Neither  of  these  states  has  determined  the  question  in  its  court  of 
last   resort. 

The  foregoing  cases  are  the  only  authorities  for  defendant  that 
have  been  called  to  our  attention,  or  that  we  have  been  able  to 
find  in  our  independent  research,  that  are  in  any  substantial  sense 
analogous  to  the  case  at  bar.  On  the  other  hand,  the  California 
Industrial  Accident  Commission  has  frequently  passed  upon  the 
question,  and  has  consistently  adhered  to  the  doctrine  that  one 
employed  to  operate  a  machine  used  as  a  farming  implement  is 
engaged  in  farm  labor  even  in  cases  where  the  machine  moves  from 
farm  to  farm  engaged  in  custom  work  as  an  independent  business. 

Morris  v.  Spears,  1  Decisions  Ind.  Ace.  Com.  of  Cal.  317,  is  a 
case  in  which  the  syllabus,  consisting  of  one  paragraph  only,  suc- 
cinctly states  both  the  facts  and  the  law: 

"Where  an  employer  owns  a  hay  press  which  he  moves  from  farm  to  farm 
baling  hay  on  contract  for  the  owners  of  said  farms,  and  his  employee  is  in- 
jured while  working  on  the  hay  press  on  a  farm  of  a  person  for  whom  hay  is 
being  baled  on  contract,  such  employee  is  engaged  in  farm  labor  at  the  time 
of  his  injury,  and  his  employer  is  not  liable  under  the  Workmen 's  Compensation 
Insurance  and  Safety  Act.*' 

To  the  same  effect  are  Vincent  v.  Louis,  2  Decisions  Ind.  Ace. 
Com.  of  Cal.  168,  and  Neimeyer  v.  Volger,  same  volume,  page  335. 
These  cases  are  hay-baling*  cases,  in  which  the  business  was  car- 
ried on  in  substantially  the  same  manner  as  in  the  case  of  Morris 
V.  Spears,  supra,  and  the  conclusion  of  the  commission  was  the 
same  in  each  case. 

Sylcord  v.  Horn,  179  Iowa,  936,  16  N.  C.  C.  A.  592,  162  N.  W. 
249  (supreme  court  of  Iowa)  is  a  case  in  which  an  employee  was 
engaged  in  the  operation  of  a  com  shredder  used  by  the  owner  as 


4),  and  the  ice  was  being  stored  for 
use  on  the  farm,  and  only  as  inci- 
dental to  farm  purposes.  Hence  this 
case  is  not  within  the  act."  Mullen 
V.  Little,  186  N.  Y.  App.  Div.  169, 
173  N.  Y.  gupp.  578  (1919). 

D.     Farm  laborer  hauling  logs  from 
farm. 

Plaintiff,  while  hauling  a  load  of 
logs  to  a  mill  for  the  defendant,  who 
was  his  employer  and  a  farmer,  was 
injured  by  reason  of  the  load  tipping 
over  or  in  some  way  becoming  dis- 
arranged. Plaintiff  was  the  teamster. 
Defendant  was  present  when  the  logs 


were  loaded.  He  thought  it  unneces- 
sary to  bind  the  load,  but  failure  to 
do  so  caused  the  tipping.  It  was 
winter  time  and  the  logs  were  out  on 
the  farm.  The  court,  reversing  the 
judgment  for  the  plaintiff,  '  held : 
**  While  lumbering  and  logging  are 
classed  as  hazardous  employments  by 
the  compensation  act  (section  2, 
group  14),  and  while  plaintiff,  the  em- 
ployee, would  be  included  within  the 
general  language  of  subdivision  4  of 
section  3  as  engaged  in  a  hazardous 
occupation,  still  it  is  expressly  pro- 
vided in  subdivision  4  of  section  3  of 
the     act     that    the    term    'employee' 
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an  independent  contractor  operating  the  machine  for  profit.     One 
paragraph  of  the  syllabus  correctly  reflects  the  opinion  of  the  court: 

''An  employee,  injured  while  operating  as  an  engineer  and  laborer  a  com 
shredder  for  an  employer  under  contract  with  a  farmer  to  do  such  work,  was  a 
'farm  laborer'  within  Workmen's  Compensation  Act,  see.  2477m,  exempting  from 
the  operation  of  the  act  an  employee  who  is  a  farm  or  other  laborer  engaged  in 
agricultural  work,  the  fact  that  the  employer  was  an  independent  contractor 
operating  a  com  shredder  for  profit  being  immaterial,  since  the  word  'agricul- 
tural' means  pertaining  to,  connected  with,  or  engaged  in  'agriculture,'  which 
is  the  science  of  cultivating  the  ground,  especially  in  fields  or  large  quantities, 
including  the  preparation  of  the  soil,  the  planting  of  seeds,  the  raising  and  har- 
vesting of  crops,  and  the  rearing,  feeding,  and  management  of  live  stock;  till- 
age, husbandry,  and  farming." 

State  ex  rel.  Bykle  v.  District  Court,  140  Minn.  398,  168  N.  W. 
130,  L.  R.  A.  1918F,  198  (supreme  court  of  Minnesota),  is  a  case 
exactly  in  point,  except  that  it  goes  further  than  is  necessary  in 
support  of  plaintiffs '  contention  in  the  present  case.  An  employee 
was  employed  on  a  threshing  machine  which  the  owner  and  em- 
ployer moved  from  place  to  place,  threshing  grain  for  the  farmers. 
The  employee,  while  operating  the  machine,  was  injured.  He 
asked  for  compensation,  and  the  court  denied  him  relief.  The 
opinion  of  the  supreme  court  is  brief,  but  strong  and  to  the  point. 
We  are  constrained  to  quote  it  at  some  length,  as  it  reflects  our 
own  views  in  better  form  than  we  are  able  to  do.  After  citing  one 
or  two  of  the  cases  to  which  we  have  referred,  the  court,  140  Minn. 
398,  399,  168  N.  W.  at  pages  130,  131  (L.  R.  A.  1918F,  198),  says: 

''We  think  the  better  rule  is  to  hold  that  plaintiff  is  a  'farm  laborer.' 
The  fact  that  plaintiff  was  not  in  the  employ  of  the  owner  of  the  farm  is  not 
controlling.  The  important  question  is:  What  is  the  nature  of  the  work?  The 
work  is  done  upon  a  farm.  It  is  done  upon  farm  crops.  The  purpose  of  grow- 
ing the  crops  is  to  provide  food  for  consumption  or  market.  Threshing  is  as 
necessary  in  order  that  the  farmer  may  consume  or  market  the  crop  as  is  sowing 


shall  not  include  farm  laborers  or  do- 
mestic servants;  so  that,  even  if  a 
farm  laborer  is  engaged  in  logging, 
he  is  specifically  excepted  from  the 
provisions  of  the  act.  We  think  the 
jury  eonld  find  that  logging  was  farm 
work."  Brockett  v.  Mietz,  184  N.  Y. 
App.  Div.  342,  171  N.  Y.  Supp.  412 
(1918). 

E.    Oonstructing  fence  along  highway. 

As  part  of  a  project  of  highway 
construction  the  defendant  county  N 
had  bought  a  right  of  way  from  vari- 
ous landowners  and  undertaken  the 
construction  of  fences  along  such  right 


of  way.  The  option  was  granted  the 
landowners  to  allow  the  county  to 
construct  the  fence  or  to  construct  it 
themselves,  with  reimbursement  from 
the  county  for  the  cost  thereof.  De- 
fendant E  elected  to  construct  his  own 
fence  of  a  description  of  his  own 
election,  paid  all  the  expenses  thereof 
and  was  later  reimbursed  by  the  coun- 
ty. The  applicant  sprained  his  ankle 
while  constructing  this  fence.  It  was 
held  that  the  applicant  was  an  em- 
ployee of  defendant  R  and  not  of  de- 
fendant county;  that  the  construction 
of  the  fence  was  farm  labor,  and  that 
therefore  applicant  was  not  entitled  to 
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or  harvest.  Surely,  the  man  who,  years  ago,  threshed  grain  with  a  flail  was 
doing  farm  labor  as  much  as  the  man  who  cradled  the  grain.  So  is  the  man 
who  now  threshes  beans  with  a  flail.  The  fact  that  more  complicated  mechan- 
ical devices  are  used  in  this  case  does  not  change  the  character  of  the  work. 
Much  farm  work  is  done  by  the  use  of  complicated  machinery.  There  are 
tractor  plows,  self-binders,  and  even  combination  harvester-threshers  by  means 
of  which  harvesting  and  threshing  are  done  as  one  operation.  These  and  other 
operations  may  be  done  for  others  by  one  who  is  able  to  own  the  more  com- 
plicated and  expensive  machinery.  But  it  is  all,  nevertheless,  farm  work,  and 
the  employee  who  does  such  work  is  a  'farm  laborer'  within  the  meaning  of  the 
Compensation  Act.  Any  other  rule  would  be  impractical,  and  would  lead  to 
discriminations  that  could  not  be  tolerated.  This  case  illustrates  this.  Suppose 
the  farmer's  hired  man  who  was  helping  plaintiff  had  also  fallen.  Both  were 
doing  the  same  work.  Surely  the  hired  man  was  then  a  *farm  laborer.'  It 
cannot  be  said  that  one  was  a  'farm  laborer'  and  the  other  was  not." 

In  the  instant  case  we  need  not  go  to  the  full  extent  to  which 
the  supreme  court  of  Minnesota  and  Iowa  and  the  Industrial  Acci- 
dent Commission  of  California  have  gone,  for,  as  manifestly  ap- 
pears, the  employers  in  all  of  those  cases  were  engaged  in  custom 
work  for  the  farmers  of  the  community,  or,  as  our  own  Industrial 
Board  calls  it,  ''commercial  business."  There  is  no  pretense  that 
owners  of  the  machine  in  the  cases  referred  to  purchased  the  same 
primarily  for  their  own  use  as  farmers,  or  that  they  were  owners 
of  farms  upon  which  the  machines  could  be  used.  Notwithstanding 
this  the  courts  and  commissions  referred  to  held  that  they  were 
engaged  in   farming   business   and  their   employees,   farm   laborers. 

The  illustration  made  by  the  Minnesota  court  in  the  closing  sen- 
tence of  the  excerpt  above  quoted  exactly  fits  the  present  case. 
James  Meldrum  was  one  of  the  owners  of  the  machine  in  question. 
He  also  owned  a  farm.  His  son  Calvin  resided  with  him  on  the 
farm  and  as  a  renter  was  interested  in  the  grain  to  be  threshed. 
Their  grain  was  in  separate  stacks  on  the  farm.     The  position  of 


compensation,  the  employer  not  hav- 
ing elected  to  accept  the  liabiUties  im- 
posed by  the  act.  Jenkins  v.  Ehine- 
hart,  —  Cal.  Ind.  Ace.  Comm.  — 
(1919). 

F.    Building  road  on  rancb  to  facili- 
tate leasing  parts  of  it. 

The  defendant  B,  a  practicing  at- 
torney, owned  a  large  ranch.  A 
small  part  of  it  was  reserved  by  de- 
fendant for  his  own  use  for  visits  on 
week-ends  and  holidays,  and  the  re- 
mainder was  leased  to  tenants.  De- 
fendant was  clearing  the  uncultivated 


sections  of  the  land  and  putting  them 
into  condition  for  cultivation  and 
leasing.  In  order  to  improve  the  ten- 
ants' access  to  certain  portions  of  the 
farm,  he  arranged  with  defendant  C, 
who  had  done  considerable  work  as 
grading  contractor,  to  build  a  road 
through  the  farm  under  contract.  For 
the  execution  of  a  portion  of  this 
project  defendant  C  engaged  the 
services  of  applicant,  who  was  in- 
jured by  the  explosion  of  blasting 
powder  which  he  was  using  in  the 
work.  It  was  held  that  defendant  B's 
intention  to  lease  or  sell  the  unre- 
served  portions  of  the   ranch,  rather 
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defendants  in  respect  to  the  business,  in  the  last  analysis,  logically 
leads  to  the  conclusion  that  while  threshing  the  stack  belonging 
to  the  son  the  employees  were  not  ** agricultural  laborers*'  within 
the  meaning  of  the  act,  and  therefore  were  entitled  to  compensation 
at  the  expense  of  their  employer,  but  that  when  they  turned  to  the 
gtack  belonging  to  the  father  and  commenced  to  thresh  they  im- 
mediately became  ''agricultural  laborers,'',  and  were  not  entitled 
to  compensation.  Such  an  interpretation  of  the  meaning  of  our 
Industrial  Act,  in  the  opinion  of  the  court,  is  inadmissible  and 
would  result  in  manifest  discrimination  and  lead  to  inevitable  con- 
fusion. 

It  is  not  necessary  in  the  present  case,  nor  is  it  our  intention, 
to  go  to  the  extent  that  some  of  the  cases  have  gone.  We  deem  it 
more  prudent  to  deal  with  such  cases  when  they  are  presented  for 
our  consideration.  We  hold,  however,  that  in  the  case  at  bar,  the 
commission  itself  having  found  that  the  owners  of  the  machine 
purchased  the  same  primarily  for  the  purpose  of  threshing  their 
own  grain  and  used  it  principally  for  that  purpose,  such  primary 
purpose  becomes  controlling  in  determining  the  nature  and  char- 
acter of  their  business  within  the  meaning  of  the  Industrial  Act. 

For  the  reasons  stated  the  findings,  conclusions,  and  award  made 
by  the  defendant  commission  are  set  aside  and  annulled.  No  costs 
are  allowed  in  this  proceeding,  for  the  reason  that  no  printed 
briefs  were  filed  or  costs  of  a  similar  nature  incurred. 

CORPMAN,  C.  J.,  concurs. 

PRICK,  J.    I  unhesitatingly  concur  in  the  conclusions  reached  by 


than  himself  carry  on  the  farming 
operations  to  be  conducted  thereon, 
did  not  characterize  his  activities  in 
eonnection  with  the  ranch  as  a  real 
estate  business  as  distinguished  from 
farming,  and  that  the  work  being 
done  by  applicant,  being  designed  to 
facilitate  the  farming  operations  to 
be  conducted  on  the  ranch  and  to  im- 
prove the  condition  of  the  land  for 
sach  operations,  was  itself  farm  labor, 
and  an  injury  suffered  in  the  course 
of  such  labor  was  therefore  without 
the  jurisdiction  of  this  commission. 
Pearson  v.  Crandall,  —  OaL  Ind.  Ace. 
Comm.  —  (1919). 


O.    Oonstracting  tunnel  In  connection 
with  farm,  water  supply. 

The  applicant 's  decedent  was  fatally 
injured  while  working  in  the  employ 
of  defendants  P  and  C  as  a  laborer 
in  the  construction  of  a  tunnel  con- 
necting two  wells  used  for  supplying 
water  to  the  farm  premises  of  the 
employers.  He  and  the  other  laborers 
engaged  with  him  had,  before  begin- 
ning this  work,  done  general  work 
about  the  employers'  ranch.  The  com- 
mission held  that  the  work  in  which 
the  deceased  was  engaged  at  the  time 
of    his    injury    was    farm    labor,    and 
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my  associate,  Mr.  Justice  THURMAN.  The  statute  excepts  all 
'* agricultural  laborers.*'  The  exception  includes  all  persons  en- 
gaged in  the  pursuit  of  agriculture.  If,  therefore,  one  who  is  en- 
gaged in  threshing  grain  which  is  produced  upon  our  farms  is 
engaged  in  agricultural  work,  he  is  not  within  the  provisions  of 
our  Industrial  Act.  It  is  conceded  by  the  Industrial  Commission, 
and  by  all  concerned  in  this  proceeding,  that  in  case  a  farmer 
threshes  his  own  grain  with  his  own  threshing  machine  he  and 
all  others  who  are  assisting  him  are  engaged  in  agriculture,  and 
are  thus  excepted  from  the  act.  The  commission,  however,  held 
that  where  grain  is  threshed  by  farmers  or  others  for  toll  or  hire 
the  owner  of  the  machine  and  those  he  employs  to  help  him  are 
not  engaged  in  agriculture.  In  other  words,  if  A  pitches  bundles 
to  a  threshing  machine  which  is  owned  and  operated  by  a  farmer 
in  threshing  his  own  grain,  then  A  is  engaged  in  agriculture,  and 
does  not  come  within  the  provisions  of  the  act;  but  if  he  pitches 
bundles  to  the  same  machine  when  it  is  used  for  threshing  grain 
for  toll  or  hire  for  farmers  who  pay  toll,  then  he  is  not  engaged 
in  agriculture,  and  comes  within  the  provisions  of  the  act  respect- 
ing compensation.  According  to  this  view,  it  is  not  the  nature  of 
the  work  which  determines  one's  calling,  but  that  is  determined 
by  the  fact  that  the  work  is  done  by  a  particular  person  and  is 
compensated  for  in  a  particular  manner.  If,  therefore,  a  farmer 
purchases  a  tractor  and  gang  plows,  and  plows  his  own  fields 
therewith,  he  is  engaged  in  agriculture,  but  if  he  uses  the  tractor 
and  plows  in  plowing  his  neighbor's  fields  for  a  stipulated  price 
per  acre  he  is  not  engaged  in  agriculture.  To  so  hold  is  to  make 
a  distinction  where  there  is  no  difference,  and  attempt  to  classify 


therefore  excluded  from  the  provisions 
of  the  eompenaation  act.  Montgomery 
V.  Pruner,  —  Cal.  Ind.  Ace.  Comm.  — 
(1919). 

H.    Baislng  trout. 

Deceased  was  employed  upon  a  trout 
farm  and,  while  clearing  and  hauling 
away  brush  and  ferns  from  the  flume, 
was  injured  by  the  overturning  of  the 
wagon,  and  died  from  the  injuries  re- 
ceived. An  order  awarding  a  death 
benefit  was  made  by  the  industrial  ac- 
cident commission  and  the  employer 
petitioned  for  certiorari  to  review  the 
order.       It     being     contended     among 


other  things  that  the  business  con- 
ducted by  the  employer,  the  propaga- 
tion of  trout  for  domestic  purposes, 
comprised  farm  labor  and  stock  rais- 
ing, and  that  an  employee  of  such 
business  was  excluded  from  the  bene- 
fits of  the  Workmen's  Compensation 
Act  under  the  provision:  "Excluding 
any  employee  engaged  in  household 
domestic  service,  farm,  dairy,  agricul- 
tural, viticultural  or  horticultural 
labor,  in  stock  or  poultry  raising.'* 
The  court  aftoied  the  award,  how- 
ever, holding  that  the  wording  of  the 
clause  in  question  showed  that  the 
legislature    was    giving    a    restricted 
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a  callings  the  classification  of  which  is  purely  arbitrary  and  with- 
out a  proper  reason  or  foundation.  In  my  judgment  the  threshing 
machine,  if  used  for  threshing  grain,  and  the  plows,  if  used  to 
plow  the  farmers'  field,  howsoever  or  by  whomsoever  used,  are 
merely  agricultural  implements  used  in  the  pursuit  of  agriculture 
or  fanning.  Moreover,  if  a  classification  of  agricultural  laborers 
is  legally  permissible  without  discrimination,  it  must  be  made  by 
the  legislature,  since  classification  is  a  legislative  and  not  a  judicial 
function.  As  I  view  it,  threshing  grain  produced  on  our  farms  or 
ranches,  in  the  nature  of  things,  belongs  to  agriculture  just  as 
much  as  plowing  these  farms  or  ranches  does,  and  it  is  utterly 
immaterial  by  what  method  or  by  whom  the  threshing  or  plowing 
is  done. 

This  case,  in  principle,  is  entirely  different  from  the  case  of 
Chandler  v.  Industrial  Commission,  184  Pac.  1020,  recently  decided 
by  this  court.  In  that  case  it  was  sought  to  except  an  employer 
and  an  employee  from  the  provisions  of  the  act  each  of  whom 
belonged  to  a  class  which  was  clearly  intended  to  be  and  was 
within  its  provisions.  It  was  therefore  not  only  proper,  but  was 
necessary,  to  apply  the  provisions  of  the  act  liberally  so  as  not 
to  exclude  any  member  of  a  class  which,  manifestly,  was  intended 
to  come  within  the  provisions  of  the  act.  Here,  however,  the 
reverse  is  sought.  What  is  attempted  here  is  to  bring  an  employee 
within  the  act  who  belongs  to  a  class  which  is  expressly  excepted 
therefrom.  Again,  the  attempt  here  is  to  segregate  agricultural 
laborers  into  classes,  which  may  not  be  accomplished  by  judicial 
construction,  but  if  permissible  at  all  without  discrimination  must 
be  brought  about  by  legislative  action.     But  it  is  urged  that  even 


meaning  to  the  terms  employed  and 
was  segregating  into  certain  definite 
and  exclusive  classes  all  kinds  of  labor 
which,  in  the  broad  and  unrestricted 
sense,  would  come  under  the  head  of 
farming,  and  that,  under  the  clause, 
the  term  farm  labor  must  be  taken  in 
its  ordinarily  accepted  meaning  as 
labor  engaged  in  the  production  of 
hay,  grain,  vegetables  and  the  like,  by 
the  tillage  of  the  soil,  because,  to  give 
it  a  broader  meaning  would  be  to  re^ 
strict  the  terms  dairy,  agricultural, 
▼IticuHural  or  horticultural  labor  as 
used  in  the  statute,  for  by  the  employ- 
ment of  those  words  it  was  clear  that 


the  legislature  did  not  intend  to  in- 
clude dairy  farming,  fruit  farming, 
grape  growing,  etc.,  within  the  term 
farm.  Likewise  the  term  stock  rais- 
ing must  be  interpreted  in  the  sense 
in  which  it  is  commonly  employed, 
such  as  the  raising  of  those  domestic 
animals  usually  classed  as  live  stock 
and  commonly  raised  on  farms  or 
ranches,  such  as  horses,  mules,  eattle, 
sheep,  goats,  hogs,  and  the  like,  other- 
wise poultry  raising  would  not  have 
been  specially  mentioned.  This  in- 
terpretation, the  court  said,  was  fur- 
ther supported  by  the  fact  that  the 
statute  permitting  the  raising  of  trout 
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those  engaged  in  pitching  bundles  to  a  threshing  machine  may, 
under  certain  circumstances,  be  classified.  The  contention  is  based 
upon  the  ground  that  it  is  possible  to  classify  those  who  are  en- 
gaged in  domestic  work  such  as  house  and  window  cleaning  when 
done  under  special  contract.  While  the  question  of  who  are  and 
who  are  not  ** domestic  servants"  within  the  purview  of  the  act  is 
not  before  us,  and  hence  may  not  be  decided,  yet  it  is  quite  clear 
that  if  one  were  engaged  in  house  and  window  cleaning  under 
a  special  contract  he  would  necessarily  be  an  independent  con- 
tractor, and  hence  would  not  come  within  the  provisions  of  the 
act.  The  legislature,  in  making  its  classification,  has,  however,  used 
the  comprehensive  terms  of  *' agricultural  laborers"  in  referring  to 
the  class  now  under  consideration,  while  in  referring  to  the  class 
engaged  in  domestic  service  it  has  used  the  restrictive  term  of 
''domestic  servants."  All  are  aware  that  one  may  be  engaged  In 
house  and  window  cleaning  without  being  a  domestic  servant,  while 
we  also  know  that  one  cannot  be  engaged  in  any  kind  of  farm  work 
without  becoming  an  ''agricultural  laborer."  That  term  would 
apply  even  to  an  independent  contractor  engaged  in  farm  work. 

It  is,  however,  further  said  that  the  deceased  was  not  engaged 
in  pitching  bundles,  and  hence  it  seems  to  be  assumed  he  is  cov- 
ered by  the  act.  If  that  were  so,  then  instead  of  dividing  those 
engaged  in  threshing  grain  into  two  classes,  as  was  done  by  the 
commission,  they  would  have  to  be  divided  into  three  classes.  In 
making  that  contention,  therefore,  the  difficulty  is  increased  rather 
than  solved.  The  fact,  however,  still  remains  that  if  agricultural 
laborers  may  be  classified  it  should  be  done  by  the  legislature  and 
not  by  the  courts. 

GIDEON,  J.  (dissenting).  It  appears  without  contradiction  that 
on  the  date  of  the  accident  the  deceased  and  other  workmen  were 


described  the  business  as  "persons 
engaged  in  the  business  of  propagat- 
ing and  rearing  such  fish,"  and  that 
in  this  act,  which  was  in  existence  be- 
fore the  Workmen's  Compensation 
Act,  the  words  farm  and  stock  were 
not  used.  Krobitzsch  y.  Industrial 
Ace.  Commission  of  California,  — 
Cal.  — ,  185  Pac.  396  (1919). 

H.     Janitor    and    gardener    trimming 
tree  4is  horticultural  laborer. 

Claimant   was   employed   as   janitor 


and  gardener  by  W,  who  conducted  a 
school  for  girls.  The  school  buildings 
stood  on  a  tract  of  about  two  acres, 
much  of  which  was  under  cultivation. 
It  was  claimant's  duty  to  look  after 
the  grounds  and  to  clean  the  8cliool» 
rooms.  In  August  W  ordered  him  to 
trim  a  tree  which  interfered  with  the 
entry  of  light  to  a  schoolroom.  Claim- 
ant cut  off  portions  of  the  tree.  After 
this  the  tree  was  unsightly,  and  in 
October  W  directed  claimant  to  rem- 
edy this  condition.     Claimant  accord^ 
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engaged  in  taking  the  machine  in  question  from  the  shed  where  it 
had  remained  during  the  winter  months  and  were  making  the 
necessary  repairs  thereon  for  the  season's  work.  The  deceased  had 
been  employed  to  accompany  the  machine  as  a  pitcher.  On  the 
day  in  question  he  was  assisting  in  the  repair  work,  as  above 
indicated. 
Among  other  things,  the  commission  found: 

"The  pitchers  were  men  employed  to  throw  grain  into  the  machine.  They 
traveled  with  the  machine,  were  paid  by  the  machine  company,  and  were  under 
the  supervision  of  the  foreman,  all  receiving  pay  on  a  percentage  basis  of  the 
amount  threshed.  In  case  the  toll  taker  failed  to  collect  all  tolls  due,  the  ma- 
chine crew  were,  nevertheless,  paid  for  actual  work  performed,  while  the  co- 
owners  suffered  the  loss.  It  appears  that  in  no  case  during  the  season  of  1918 
did  the  farmer  furnish  pitchers;  also  pitchers  were  expected  to  assist  in  moving 
and  setting  up  the  machine."  ^ 

The  provisions  of  the  Workmen's  Compensation  Act  in  force  at 
the  time  of  the  accident,  so  far  as  material  to  the  question  under 
discussion,  are: 

"The  term  'employee,'  'workman,'  and  'operative,'  as  used  in  this  title, 

shall  be  construed  to  mean: 
«<2^     •     *     • 

**2.  Every  person  except  agricultural  laborers  and  domestic  servants  in  the 
service  of  any  person,  firm,  or  corporation,  employing  four  or  more  workmen  or 
operatives  regularly  in  the  same  business." 

Comp.  Laws  1917,  sec.  3111. 

Under  the  findings  of  the  commission,  and  as  abundantly  sup- 
ported by  the  testimony,  the  deceased  was  employed  by  the  thresh- 
ing machine  company,  and  was  in  no  way  under  the  direction  or 
orders  of  the  owner  of  the  farm.  He  was -not  employed  to  do  any 
of  the  usual  labor  required  of  a  farm  hand.  His  sole  duty  seems 
to  have  been  to  assist  the  owners  of  the  threshing  machine  in 
operating  such  machine.  The  term  ** agricultural  laborers,''  con- 
sidered  in  its  most  comprehensive  sense,  might  consistently  be 
construed    to    embrace    one    engaged    as    was    the    deceased.      The. 


ingly  cut  off  the  stump  of  a  large 
limb  which  projected  over  the  roof 
of  the  schoolhouse.  By  means  of  a 
rope  he  lowered  the  limb  to  the  roof. 
He  untied  the  rope,  which  slipped  out 
of  his  hand  suddenly,  whereupon  he 
fell  to  the  ground,  sustaining  injuries. 
The  industrial  accident  commission 
dismissed  the  application  of  claimant 
for  compensation,  upon  a  finding  that 
claimant  was  at  the  time  of  the  in- 
jury engaged  in  horticultural  labor. 
Upon  certiorari,  the  court,  holding 
19  N.  C.  C.  A.— 25 


that  the  finding  of  the  commission,  if 
supported  by  any  rational  view  of 
the  evidence  is  beyond  review,  and 
further  holding  that  a  finding  under 
the  facts  of  this  case  that  claimant 
was  engaged  in  horticulture  was,  not 
unreasonable,  said :  '  <  G  e  o  r  g  e  's 
[claimant's]  employment  was  dual  in 
character.  In  so  far  as  he  acted  as 
gardener,  his  work  was  horticultural 
and  beyond  the  purview  of  the  com- 
pensation act.  In  so  far  as  his  du- 
ties were  those  of  a  janitor,  his  em- 
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object  of  the  general  act  and  the  phraseology  of  the  section  under 
consideration,  however,  do  not  warrant  such  interpretation.  The 
language  excluding  such  laborers  from  the  general  class  mentioned 
in  the  act  is  contained  in  an  exception.  Without  such  exception, 
undoubtedly,  all  agricultural  laborers  would  be  entitled  to  the 
benefits  of  the  act.  *'We  are  led  to  the  general  rule  of  law  which 
has  always  prevailed,  and  become  consecrated  almost  as  a  maxim 
in  the  interpretation  of  statutes,  that  where  the  enacting  clause  is 
general  in  its  language  and  objects,  and  a  proviso  is  afterwards 
introduced,  that  proviso  is  construed  strictly,  and  takes  no  case 
out  of  the  enacting  clause  which  does  not  fall  fairly  within  its 
terms.  In  short,  a  proviso  carves  special  exceptions  only  out  of 
the  enacting  clause;  and  those  who  set  up  any  exception  must 
establish  it  as  being  within  the  words  as  well  as  within  the  reason 
thereof.''  U.  S.  v.  Dickson,  15  Pet.  165,  10  L.  Ed.  689.  The  office 
of  a  proviso  and  of  an  exception  to  a  general  statute  is  similar  and 
subject  to  the  same  rules  of  construction  respecting  the  meaning 
of  such  proviso  or  exception.  Black,  Interpretation  of  Laws  (2d 
Ed.),  c.  XL.     It  is  provided  by  Comp.  Laws  Utah  1917,  §5839: 

"The  revised  statutes  establish  the  law  of  this  state  ♦  ♦  ♦  and  their 
provisions  •  *  •  are  to  be  liberally  construed  with  a  view  to  effect  the 
objects  of  the  statutes  and  to  promote  justice."     (Italics  mine.) 

Admittedly,  the  object  sought  by  the  Industrial  Commission  Act 
is  to  insure  to  employees  engaged  in  the  industries  of  this  state 
compensation  for  accidents,  and  also  compensation  to  the  dependents 
of  such  employees  where  death  is  caused  by  such  accidents.  The 
state,  as  well  as  dependents,  is  vitally  interested  in  having  such 
compensation  paid.  Reteuna  v.  Ind.  Com.,  185  Pac.  535.  I  am  of 
the  opinion  that  by  the  exception  the  intent  of  the  legislature  was 
to  exclude  only  such  laborers  as  are  connected  with  the  everyday 
or  ordinary  operation  of  the  farm;  that  is,  any  one  employed  to 
perform  the  usual  work  required  on  a  farm  owned  or  operated  by 
some  one  in  the  actual  business  of  farming.     The  purposes  sought 


ployment  was  not  exempt  from  the 
terms  of  the  act."  It  was  contended 
by  claimant  that  the  work  in  which 
he  was  engaged  had  for  its  primary 
purpose  the  improvement  of  the  condi- 
tion of  the  schoolroom  with  respect  to 
light,  and  that  he  was  therefore  act- 
ing as  janitor  rather  than  as  gardener. 
Answering  the  court  said:  **It  may 
be  doubted  whether  the  premise  justi- 


fies the  conclusion.  Be  that  as  it 
may,  the  removal  of  the  obstruction 
to  light  was  completed  when  George 
first  trimmed  the  tree  in  August.  His 
injury  occurred  a  couple  of  months 
later,  in  the  course  of  a  further  cut- 
ting, the  purpose  of  which  was  to  im- 
prove the  appearance  of  the  tree.  It 
is  certainly  a  gardener's  work  to  trim 
ornamental  trees  and  keep  them  sight - 


Digitized  by 


Google 


1920]    Jones  bt  al,  v.  Industrial  Commission  op  Utah  et  al,    387 

by  the  act,  and  the  phraseology  employed  in  expressing  the  intent 
of  the  legislature,* warrant  such  construction. 

It  is  suggested  in  the  concurring  opinion  of  Mr.  Justice  FRICK 
that   any   one   pitching   bundles  to   a   threshing   machine,   whether 
employed  by  the  farmer  or  by  the  owner  of  a  machine  doing  com- 
mercial threshing,  is  nevertheless  in  the  same  work,  and  must  be 
included  within   the   exception.     That   does   not,   in   my  judgment, 
necessarily  follow,  nor  is  it  controlling.     To  illustrate:     Take  the 
facts  in  one   of  the   cases  relied  upon  by   counsel   for   plaintiff — 
Rheam  v.  Wharton,  2  Pa.  Work.  Com.  Board   326.   In  that  case  the 
deceased  was  employed  by  the  defendant  who  was  engaged  exclu- 
sively in  farming.     At  the  time  of  the  accident  the  deceased  was 
driving  a  team  and  wagon  loaded  with  lumber  to  be  used  in  con- 
structing a  new  corncrib  on  one  of  the  farms  owned  by  the  de- 
fendant.   The  claim  was  disallowed.     The  commission  held  that  the 
deceased  was  engaged  as  a  farm  laborer.    I  doubt  if  any  one  would 
contend  that  if  the  deceased  had  been  engaged  by  an  independent 
contractor  who  had  agreed  to  construct  a  corncrib  on  one  of  de- 
fendant's  farms,  he  would  have  been   considered   a  farm   laborer. 
Nevertheless,  he  would  have  been   engaged  in  the  identical   work 
he  was  doing  at  the  time  of  the  accident.     I  apprehend  that,  it 
could  not  be  successfully  maintained  before  any  court  that  any  one 
employed  by  another  engaged  in   going  from  house   to  house   op- 
erating a   vacuum   cleaner,   or   washing   windows,   where   the    con- 
tractor was  under  contract  to  clean  carpets  and  wash  windows  of  a 
family  residence,  and  such  employee  was  injured  while  engaged  in 
such  work,  such  injured  employee  would  fall  within  the  exception 
as  a  domestic  servant.     Cleaning  carpets  and  washing  windows  is 
work  essential  to  and  intimately  connected  with,  and  part  of  the 
necessary  work  in  maintaining  a  home,  and  is  work  that  may  be, 
and  usually   is,    performed    by    either    the    housewife    or    domestic 
servant.     No   reason  is   given — ^not   even  suggested — whereby   it   is 
concluded  that  the  legislature  in  the  exception  under  consideration 


tyi  and  this  is  the  work  in  which  the 
petitioner  was  engaged  at  the  time  he 
^as  hurt."  Oeorge  v.  Industrial  Ace. 
Commission,  —  Cal.  — ,  174  Pac.  653 

(1918). 

m.    Domestic  service. 
A.    Waxing  floors. 

Claimant's    husband    had    been    em- 


ployed as  a  janitor  by  K  for  several 
years.  He  then  went  to  work  for  a 
ship-building  corporation  where  he 
was  employed  continuously  until  his 
injury.  Later  the  wife  was  engaged 
to  do  a  substantial  part  of  the  janitor 
work  previously  performed  by  her 
husband.  She  received  stated  weekly 
compensation  therefor.  The  husband, 
at   the   suggestion   of  K,   occasionally 
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used  the  term  ** agricultural  laborers"  in  a  comprehensive  sense 
and  ''domestic  servants'*  in  a  limited  or  restricted  sense.  Both  are 
included  in  the  exception  to  the  general  class  mentioned  in  the 
statute. 

The  nature  of  the  general  employment,  in  my  judgment,  largely, 
if  not  wholly,  determines  the  class  to  which  the  employee  belongs. 
In  the  present  case  the  deceased,  at  the  moment  of  the  accident, 
was  not  pitching  bundles  into  the  machine — on  the  contrary,  he 
was  driving  a  team  hauling  a  tank  partly  filled  with  water.  The 
work  of  hauling  water  may  or  may  not  be  agricultural  work.  It  is 
governed  and  depends  upon  the  general  employment.  Any  one 
employed  to  do  general  farm  work  may  well  be  held  to  be  engaged 
in  agricultural  labor  while  hauling  water  for  stock  or  other  farm 
purposes.  On  the  other  band,  one  employed  to  haul  water  for  the 
purpose  of  running  an  engine  to  operate  a  drill  boring  for  oil  on 
the  same  farm  would  not  be  an  agricultural  laborer.  The  work  is 
identical,  and  the  same  means  are  employed  in  both  cases. 

The  majority  opinion,  as  I  understand  it,  distinguishes  the  plain- 
tiffs in  this  case  from  parties  engaged  strictly  in  commercial 
threshing.  In  my  judgment  the  facts  do  not  warrant  such  dis- 
tinction. The  outfit  was  not  owned  in  equal  shares  by  the  plain- 
tiffs. One  of  the  parties  owned  at  least  12  shares,  another  6,  and 
still  others  only  1.  Each  owner  paid  the  same  per  bushel  for 
threshing  his  grain  as  a  nonowner  did.  At  the  end  of  the  season 
any  profit  was  prorated  to  the  several  owners  as  represented  by 
the  number  of  shares  held  in  the  enterprise;  that  is,  each  man 
received  his  part  of  the  profit  accruing  to  the  company  according 
to  the  investment  made.  Apparently,  a  strictly  commercial  enter- 
prise.    The   fact   that   this  machine   happened  to   be   owned   by   a 


assisted  her  or  worked  in  her  stead 
when  she  was  tired,  but  for  this  he 
received  no  compensation.  Later  he 
was  engaged  by  K  regularly  to  wax 
the  floqr,  for  which  he  was  paid  $1 
every  two  weeks.  He  received  fatal 
injuries  in  the  course  of  and  arising 
out  of  that  employment.  Held  that 
these  circumstances  did  not  warrant 
a  finding  that  the  deceased  was  em- 
ployed as  janitor,  and  that  his  only 
employment  by  K  was  in  waxing  the 
floor  at  a  specified  price.  Marvin's 
Case,  —  Mass.  — ,  125  N.  E.  154 
(1919). 


B.     Oeneral  bousework  in  Banitarlnm. 

The  claimant  was  employed  at  a 
sanitarium  which  petitioners  were 
conducting.  She  was  employed  as  a 
maid,  her  duties  consisting  of  what  is 
known  as  general  housework,  in  addi- 
tion to  which  she  waited  upon  pa- 
tients in  the  sanitarium.  The  peti- 
tioners lived  in  the  same  building,  and 
the  place  answered  as  a  residence  for 
them,  as  well  as  for  a  sanitarium. 
Claimant  intended  to  take  up  her 
abode  permanently  with  petitioners, 
but  had   not  yet   brought   her   effects 
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number  of  farmers  is,  in  my  judgment^  wholly  immaterial.  If  a 
number  of  farmers  jointly  and  equally  owned  a  machine  for  thresh- 
ing their  own  grain,  and  each  furnished  the  necessary  help  to 
thresh  his  grain,  a  different  question  would  be  presented.  This 
record  presents  no  such  question. 

The  following  cases  are  cited  in  support  of  the  views  indicated: 
White  V.  Loades,  178  App.  Div.  236,  164  N.  Y.  Supp.  1023 ;  Vincent 
V.  Taylor  Bros.,  180  App.  Div.  818,  168  N.  T.  Supp.  287;  0.  L. 
Shafter  Estate  Co.  v.  Industrial  Ace.  Cora.,  175  Cal.  522,  166  Pac. 
24;  Miller  &  Lux,  Inc.,  v.  Industrial  Ace.  Com.,  32  Cal.  App.  250, 
162  Pac.  651;  In  re  Boyer  (Ind.  App.),  117  N.  E.  507. 

The  rulings  of  the  California  commissipn  are  cited  in  the  ma- 
jority opinion.  They  hold,  broadly,  that  threshing  ^rain  by  farmers, 
whether  for  themselves  or  others,  is  agricultural  labor,  an  extreme 
to  which  few  commissions  and  fewer  courts  have  gone.  On  the 
other  hand,  the  Iowa  commission  has  held  that  parties  grinding 
sugar  cane  for  farmers  are  not  agricultural  laborers.  If,  however, 
decisions  by  compensation  or  industrial  insurance  commissioners 
are  to  be  regarded  as  persuasive  there  is  no  reason  for  rejecting 
the  decision  of  the  Utah  commission  in  the  present  case.  The  In- 
dustrial Commission  of  Utah  has  made  a  study  of  conditions  in 
this  state;  it  has  made  a  survey  of  the  industrial  situation  here. 
The  Industrial  Commission  law  is  of  recent  enactment.  The  present 
commission  constitute  the  first  appointees  to  such  body.  They 
were  residents  of  the  state  at  the  time  of  the  enactment  of  the 
law;  they  were  familiar  with  the  propaganda  in  favor  of  its 
enactment;  they  were  familiar  with  its  legislative  history,  and  were 
conversant  with  the  public  discussions  and  debates  that  preceded 
its  enactment.    In  determining  a  question  like  the  one  in  this  case. 


to  their  establishment.  On  the  par- 
ticular day  in  question,  claimant  was 
to  go  on  duty  at  4  o'clock,  at  which 
time  it  was  suggested  to  her  by  peti- 
tioner she  might  do  laundry  work  of 
her  own  in  spare  moments.  Instead, 
claimant  returned  to  the  sanitarium 
at  3  o'clock  and  was  making  ready 
to  do  her  washing  when,  walking 
across  a  kitchen  floor  which  had  been 
scrubbed  by  another  attendant,  and 
was  stiU  wet,  she  slipped  and  fell,  in- 
juring her  arm.  While  the  court  an- 
nulled the  award  of  the  industrial  ac- 
cident commission  on  the  ground  that 


claimant  at  the  time  of  the  accident 
was  engaged  in  an  act  wholly  for  her 
own  benefit,  and  not  upon  business  of 
her  employers,  it  said:  "We  are  of 
the  opinion  that  the  service  for  which 
Mrs.  Ottesen  [claimant]  was  engaged 
was  not  one  falling  within  an  excep- 
tion of  the  Workmen's  Compensation 
Act,  which  exception  excludes  from 
the  benefits  of  the  act  'any  employee 
engaged  in  household  domestic  serv- 
ice.' "  Qemhardt  v.  Industrial  Ace. 
Commission  of  California,  —  Cal. 
App.  — ,  185  Pac.  307  (1919). 
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concededly  close,  and  one  that  may  be  termed  ''a  border  Ime  case," 
the  opinion  of  our  commissioners  is  entitled  to  serions,  if  not  bind- 
ing, consideration. 

I  am  authorized  to  say  that'  MR.  JUSTICaS  WEBER  concurs  in 
this  dissent. 


IV.    Necessity  for  negativing  exempt- 
ed occnpationi  in  pleading. 

Defendant  employer,  who  operated 
a  smelting  furnace,  by  its  foreman  or- 
dered plaintiff  to  clear  away  debris 
which  covered  the  railroad  track  in 
front  of  the  furnace.  While  perform- 
ing this  duty  plaintiff  stepped  on  a 
crust  formed  by  molten  hot  lead  which 
had  escaped  from  the  furnace,  cooled 
and  become  hard.  The  crust  broke 
and  plaintiff's  foot  was  projected 
down  into  the  molten  lead  beneath 
the  crust,  severely  burning  the  flesh 
of  the  foot  to  the  bone.    Upon  appeal 


from  an  order  granting  defendant  a 
new  trial,  it  was  contended  by  the 
plaintiff  that  it  was  necessary  for  an 
employer,  who  sought  to  defend  on 
the  ground  that  the  case  was  within 
the  purview  of  the  Workmen's  Com- 
pensation Act,  to  plead  and  prove 
that  he  was  not  engaged  in  farming 
or  any  of  the  occupations  excepted 
from  the  operation  of  the  act.  The 
court  held  that  this  contention  could 
not  be  maintained.  Mitchell  v.  8t. 
Louis  Smelting  and  Befining  do.,  — 
Mo.  App.  — ,  216  S.  W.  506  (1919). 

F.  A.  D. 
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GBEAT  NOBTHEBN  B7.  00.  v.  DONALDSON, 
ADMINISTBATBIX  OF  TH0M8. 

[Supreme  Court  of  the  United  States,  March  4,  1918.] 
246  U.  S.  121,  62  L.  Ed.  616,  88  Sup.  Ct.  230,  aff'g  89  Wash.  161,  154  Pac.  133. 

1.  Appeal  and  error-— Federal  Supreme  Oonrt — ^Review— Weight  of  evidence. 

It  is  not  the  province  of  the  Federal  Supreme  Court  on  writ  of  error  to 
weigh  conflicting  evidence;  to  ascertain  whether  the  record  shows  testimony 
supporting  the  verdict  is  as  far  as  such  court  enters  upon  a  consideration  of 
such  question. 

2.  Federal  Employers'  Liability  Act— Assumption  of  risks— Violation  of  stat- 

ute enacted  for  safety  of  employees — ^Boiler  Inspection  Act. 

The  Federal  Boiler  Inspection  Act  was  enacted  for  the  safety  of  employees 
within  the  meaning  of  section  4  of  the  Federal  Employers'  Liability  Act,  pro- 
viding that  an  employee  shall  not  be  held  to  have  assumed  the  risks  of  his 
employment  in  any  case  where  the  violation  bv  the  carrier  of  any  statute  en- 
acted for  the  safety  of  employees  contributed  to  such  employee 's  injury  or 
death. 

3.  Federal  Employers'  Liability  Act— Boiler  explosion— ABsomption  of  risk — 

Instmction. 

CTharge  on  asaumption  of  risk,  requested  by  the  defendant  carrier,  sued 
under  the  Federal  Employers'  Liability  Act  for  the  death  of  one  of  its  engi- 
neers as  the  result  of  the  explosion  of  an  engine  boiler,  held  inconsistent  with 
the  provisions  of  section  4  of  the  Federal  Employers'  Liability  Act  and  section 
2  of  the  Federal  Boiler  Inspection  Act. 


CASE  NOTE. 

Assumption  of  risk  of  injury  through 
violation  of  safety  statutes,  under 
Federal  Employers'  Liability  Act. 

I.  "Eolation  of  municipal  ordinance 

as  bar,  391-393. 
II.  Breach  of  Safety  Appliance  Act, 
393-403. 

A.  Coupler  out  of  order,  393-397. 

B.  Improper  use  of  coupler,  397. 

C.  Temporary  defect  in  coupler, 

397-398. 

D.  Effect  in  abandoning  claim  un- 

der act,  398-402. 

E.  Defective  grab  iron,  402-403. 
III.  Defects  in  engine,  403-406. 

A.  Depression  in  cab  floor,  403- 

404. 

B.  Power  brake  lacking,  404-406. 

Cross-references.    Bisks  assumed  un- 
der the  Federal  'Employers'  Liability 


Act,  see  8  N.  C.  C.  A.  834-871;  origin, 
history  of  development,  validity,  in- 
terpretation, scope  and  effect  of  Fed- 
eral Safety  Appliance  Act  and  amend- 
ments, see  12  N.  O.  C.  A.  1083-1100; 
liability  to  employee  for  injury  sus- 
tained in  coupling  cars  not  properly 
equipped  with  couplers  as  required 
by  state  or  feder&l  statute,  see  4  N. 
C.  C.  A.  479-601;  voluntary  assump- 
tion of  risk  by  servant  as  defense 
to  master's  breach  of  statutory  duty, 
see  1  N.  C.  C.  A.  828-867;  instruc- 
tions as  to  assumption  of  risk  in  ac- 
tions under  Federal  Employers'  Lia- 
bility Act,  see  7  N.  O.  0.  A.  685-700. 

I.     Violation  of  municipal  ordinance 
as  bar. 

The  plaintiff,  a  yard  clerk,  had  been 
directed  by  his  yardmaster  to  call  a 
certain  train  crew,  asleep  in  a  caboose 
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4.  Federal  Employers'  Liability  Act — ^Boiler  ezplosioiir-Assiuiiptlon  of  risk— 

Instmction. 
Charge  on  assumption  of  risk,  given  in  an  action  against  a  carrier,  sued 
under  the  Federal  Employers'  Liability  Act  for  the  death  of  one  of  its  engi- 
neers as  the  result  of  the  explosion  of  an  engine  boiler,  held  more  favorable  to 
the  defendant  than  the  law  required. 

5.  Federal  Employers'   Liability  Act— Explosion  of  boiler  on  oil-burning  en- 

gino— Approval  of  type  of  button-bead  used — Sufftciency  of  eridence. 
In  an  action,  under  the  Federal  Employers'  Liability  Act,  against  a  carrier 
for  the  death  of  one  of  its  engineers  as  the  result  of  the  explosion  of  the 
boiler  on  an  oil-burning  engine,  held  that  the  testimony  did  not  show  an  ap- 
proval by  government  inspectors  of  the  use  of  the  large  type  of  button-head 
upon  an  oil-burning  engine,  the  actual  use  of  which  was  alleged  by  plaintiff  to 
have  made  the  engine  imsafe  to  operate. 

6.  Federal  Boiler  Inspection  Act — ^Button-beads^-Necessity  of  inspector's  dis- 

approval of  type  used. 
The  fact  that  the  use  of  a  certain  type  of  button-bead  on  the  boiler  of  an 
oil-burning  engine  has  not  been  disapproved  by  the  government  inspector  is 
not  conclusive  of  the  sufficiency  of  such  type,  since  there  is  nothing  in  the 
Federal  Boiler  Inspection  Act  to  warrant  the  conclusion  that  there  is  no  lia- 
bility for  an  unsafe  locomotive,  in  view  of  the  provisions  of  section  2  of  the 
act,  because  some  particular  feature  of  construction,  which  has  been  found  un- 
safe, has  not  been  disapproved  by  the  federal  boiler  inspector. 

Error  to  the  supreme  court  of  the  state  of  Washington  to  re- 
view a  judgment  affirming  a  judgment  for  the  plaintiff  in  an  action 
under  the  Federal  Employers'  Liability  Act  for  the  death  of  a 
locomotive  engineer.     Affirmed. 


about  75  feet  away.  The  approach  to 
the  caboose  was  blocked  with  a  string 
of  cars.  The  plaintiff  consequently 
climbed  between  the  cars,  which  were 
coupled,  and  while  he  was  doing  so 
they  were  pushed  together,  catching 
his  right  fooit  between  the  steel 
bumpers  and  crushing  it.  The  cars 
were  bumped  together  as  the  result  of 
a  car  being  kicked*  in  from  the  south 
against  the  other  cars.  It  appeared 
that  the  plaintiff  knew  there  was  an 
engine  at  work  a  block  away;  that 
cars  were  being  shoved  towards  the 
spot  where  he  was  crossing;  that  the 
cars  in  question  extended  about  30 
car  lengths  north  and  several  car 
lengths  south.  From  a  verdict  and 
judgment  for  $1,850,  the  defendant 
appealed.  The  court,  in  reversing  the 
judgment,  held  that  the  violation  of 
a  municipal  ordinance  by  the  defend- 
ant did  not  remove  the  defense  of  as- 
sumption   of    risk,    since    a    municipal 


ordinance  was  not  a  statute  within 
the  meaning  of  the  Federal  Employ- 
ers' Liability  Act;  (2)  that  the  de- 
fense of  assumed  risk  still  remained 
under  the  federal  act;  (3)  that  as  the 
plaintiff  placed  himself  in  a  position 
which  he  knew  was  dangerous  from 
his  experience,  he  assumed  the  risk 
thereof  and  was  barred  of  recovery. 
Mitchell  V.  Louisville  &  N.  R.  Co., 
194  HI.  App.  77   (1915). 

The  plaintiff's  decedent,  a  flagman, 
was  struck  and  killed  by  a  car  that 
was  being  "shunted"  on  the  switch 
tracks  where  he  was  stationed.  The 
deceased  was,  at  the  time  of  the  ac- 
cident, trying  to  stop  a  horse  and  ve- 
hicle that  was  on  the  street  crossing 
driving  across  the  tracks.  Two  dif- 
ferent railroads  crossed  each  other  at 
the  point  where  the  deceased  was  sta- 
tioned, and  by  municipal  ordinance, 
gates  were  required  at  that  point,  but 
these  being  out  of  order  at  the  time, 
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For  plaintiff  in  error — ^P.  6.  Dorety   (E.   C.   Lindley  and  P.  V. 
Brown,  on  the  brief). 

For    defendant    in    error — James    lijIcCabe    (Hyman    Zettler    and 
John  C.  Higgins,  on  the  brief). 

The  following  are  the  pleadings  in  the  action: 

Amended  Complaint. 
For  a  cause  of  action  against  defendant,  plaintiff  aUeges: 

I. 

That  the  defendant,  Great  Northern  Railway  Company,  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Minnesota,  owning  and  operating  an  interstate  railroad  system  as  a  common  car- 
rier in  the  state  of  Washington,  and  between  that  state  and  the  state  of  Idaho 
and  other  states. 

n. 

That  the  plaintiff  is  the  duly  appointed,  qualified  and  acting  administratrix 
of  the  estate  of  Vance  H.  Thoms,  deceased,  having  heretofore  been  appointed 
by  this  court  on  the  27th  day  of  December,  1913,  and  that  this  action  is  brought 
under  the  Federal  Employers'  Liability  Act  of  April  22,  1908,  c.  149,  as  amended 
by  the  Act  of  April  5,  1910,  c.  143. 

in. 

That  Vance  H.  Thoms  previous  to  and  at  the  time  of  his  injury  and  death, 


the  deceased  had  been  ordered  to  per- 
form the  duties  of  flagman.  From  a 
verdict  and  judgment  for  $3,150,  the 
defendant  appealed.  The  court,  in 
reversing  the  judgment  and  remanding 
the  case,  held  that  the  municipal  or- 
dinance for  violation  of  which  the 
plaintiff  relied  to  eliminate  the  de- 
fense of  assumption  of  risk  was  in- 
applicable. As  the  court  pointed  out, 
such  a  defense  existed  except  where 
the  employer  contributed  to  the  in- 
jury by  a  violation  of  some  statute 
enacted  for  the  safety  of  the  em- 
ployee, but  ''any  statute  enacted  for 
the  safety  of  employees'*  meant  fed- 
eral statutes,  and  not  state  statutes 
or  municipal  ordinances,  since  to  in- 
clude such  would  in  effect  relegate  to 
state  control  the  entire  subject  of  re- 
sponsibility of  employer  for  injuries 
to  his  employees.  Dunlavy  v.  Chi- 
cago, B.  &  Q.  B.  Co.,  200  m.  App.  75 
(1915). 


n.     Breadi  of  Safely  AppUance  Act. 
A.    Coupler  out  of  order. 

The  plaintiff,  a  brakeman,  was  in- 
jured in  jumping  from  a  car  which 
had  become  uncoupled  by  the  use 
of  a  defective  coupler.  The  necessity 
for  the  plaintiff's  jumping  from  the 
car  was  due  to  the  speed  of  the  car 
at  the  time  it  became  uncoupled.  But 
for  the  defective  coupler,  the  cars 
would  have  been  under  perfect  con- 
trol; they  would  not  have  run  at  an 
excessive  rate  of  speed,  and  there 
would  have  been  no  injury.  The  trial 
court  struck  out  the  defense  of  as- 
sumption of  risk,  and  this  was  alleged 
as  error  on  appeal  by  the  defendant 
from  a  judgment  for  the  plaintiff.  The 
court,  in  affirming  the  judgment,  held 
that  as  the  injury  resulted  from  the 
violation  of  the  Safety  Appliance  Act, 
which  was  a  statute  enacted  for  the 
safety   of   employees,   the    defense   of 
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as  hereinafter  set  forth,  was  a  locomotive  engineer  employed  by  the  defendant 
railroad  company;  that  on  November  5,  1913,  the  said  Vance  H.  Thorns  while 
in  the  performance  of  his  duties  as  such  locomotive  engineer,  and  whil^  em- 
ployed and  engaged  in  such  interstate  commerce  in  operating  defendant's  engine 
No.  1902,  in  hauling  loaded  freight  cars  in  transit  between  the  several  states  of 
the  Union,  was  fatally  injured  by  the  explosion  of  the  boiler  of  said  defend- 
ant's engine  No.  1902;  that  said  injuries  directly  resulted  in  the  death  of  said 
Vance  H.  Thorns  on  the  same  day,  at  Everett,  Snohomish  County,  Washington. 

rv. 

That  said  injury  occurred  on  defendant's  tracks  between  Tonga  and  Nip- 
pon, Washington;  that  said  injury  and  death  was  directly  caused  by  the  negli- 
gence of  the  said  defendant  railroad  company,  its  officers  and  employees,  in 
that  said  locomotive  boiler  on  said  defendant's  engine  No.  1902  was  insuffi- 
cient and  defective  in  the  following  particulars:  that  the  button -heads  of  the 
crown-bolts  of  said  boiler  were  excessively  and  unnecessarily  large  and  conse- 
quently unduly  exposed  to  the  direct  heat  produced  by  the  oil  fuel  used  on 
said  locomotive;  that  said  boiler  was  not  provided  with  safety  fusible  plugs, 
and  that  scale  was  negligently  allowed  by  said  defendant,  its  officers  and  em- 
ployees, to  accumulate  upon  the  crown  sheet  in  said  boiler;  that  for  a  long 
time  prior  to  said  injury  and  death  the  defendant  railroad  companv  knew  of 
said  defects  and  insufficiency  and  of  the  resulting  great  danger  therefrom. 


That  the  said  Vance  H.  Thoms  was,  prior  to  and  at  the  time  of  his  death, 
an  able-bodied  man  30  years  of  age,  earning  one  hundred  and  eighty  ($180) 
dollars  per  month,  and  left  surviving  him  and  dependent  upon  him  his  mother, 
Adaline  Donaldson,  the  plaintiff  herein,  and  a  niece,  Irene  Raleigh,  aged  six 
years;  that  said  deceased  left  surviving  him  no  widow,  children  nor  father. 


assumption  of  risk  was  not  available 
under  the  terms  of  the  Federal  Em- 
ployers' Liability  Act.  Potter  v.  Los 
Angeles  &  S.  L.  R.  Co.,  —  Nev.  — , 
177  Pac.  933  (1919). 

The  plaintiff  was  injured  while  he 
and  the  yard  conductor,  his  superior, 
were  attempting  to  couple  two  pas- 
senger cars  which  were  provided  with 
automatic  couplers.  The  plaintiff  had, 
in  pursuance  of  the  order  of  the  yard 
conductor,  gone  upon  the  platform  of 
the  car  and  turned  the  lever  which 
would  pull  the  lock  and  enable  the 
knuckle  of  the  coupling  to  be  opened. 
The  yard  conductor  remained  on  the 
ground  to  open  the  knuckle  after  the 
lock  was  released  by  the  plaintiff  and 
to  effect  the  coupling.  He  failed  to 
open  the  knuckle,  however,  and  when 
the  cars  came  together  while  the  plain- 
tiff was  holding  the  lever,  it  was 
forced  around  so  suddenly  and  vio- 
lently by  the  impact  of  the  cars  that 


the  plaintiff's  wrist  was  injured.  He 
stood  in  such  a  position  upon  the  plat- 
form of  the  car  that  it  was  impossible 
to  see  whether  the  knuckle  was 
opened.  If  such  could  not  be  opened 
because  of  defective  condition,  the 
fellow  employee  on  the  ground,  ac- 
cording to  custom,  was  to  warn  him. 
To  avoid  the  rebound,  when  the  cars 
came  together  the  eonducjtor  should, 
furthermore,  have  given  a  signal  as 
to  when  he  was  to  let  loose  of  the 
lever.  Neither  warning  nor  signal 
was  given,  and  «s  a  result  the  injury 
occurred.  The  plaintiff  alleged  the 
coupling  was  defective.  Prom  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court  reversed  the 
judgment,  holding  there  was  no  suffi- 
cient proof  that  the  plaintiff's  injury 
resulted  from  any  defect  in  the  coup- 
ling, and  that  the  conductor  may  not 
have  performed  his  duty  in  opening 
the   knuckle.     Upon   the    question    of 
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That  by  reason  of  said  injury  and  death  the  said  mother  and  niece,  and 
therefore  the  plaintiff,  have  been  damaged  in  the  sum  of  twenty  thousand 
($20,000)  dollars. 

Wherefore,  plaintiff  prays  judgment  against  said  defendant  for  the  sum  of 
twenty  thousand  ($20,000)  dollars,  and  costs. 

Stipulation. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  hereto, 
that  the  plaintiff  be  permitted  to  amend  the  fourth  paragraph  of  her  complaint 
BO  as  to  read  as  in  the  attached  amended  complaint. 

It  is  further  stipulated  that  the  answer  of  defendant  railway  company 
heretofore  interposed  to  the  complaint  in  this  action  to  be  considered  as  the 
answer  to  the  attached  amended  complaint  so  that  all  the  new  matter  contained 
in  said  amended  complaint  be  considered  denied. 

Answer  to  Amended  Complaint. 

Now  eemes  the  defendant  and  answers  the  amended  eomplaint  of  the  plain- 
tiff herein  as  follows: 


Defendant  admits  paragraph  1  of  said  amended  complaint. 

n. 

Defendant  denies  that  it  has  any  knowledge  or  information  sufftcient  to 
enable  it  to  form  a  belief  as  to  the  matters  and  things  alleged  in  paragraph  2 
of  said  amended  complaint  and  on  said  ground  denies  said  paragraph  and  each 
and  every  allegation  therein  contained. 


assumption  of  risk  where  injury  re- 
sults from  defective  appliances,  the 
court  said,  however:  **  Under  the  fed- 
eral statutes  known  as  the  Em- 
ployers' Liability  Act  and  the 
Safety  Appliance  Acts,  proof  by 
plaintiff  of  a  violation  of  the 
Safety  Appliance  Acts,  by  the 
use  of  a  defective  coupler,  and 
that  its  use  was  the  proximate  cause 
of  the  injury,  makes  a  cAse  of  abso- 
lute liability,  for  the  duty  to  furnish 
sach  appliances  as  are  presc^ribed  by 
the  acts  is  absolute,  and  not  limited 
by  the  exercise  of  due  care  and  dili- 
gence on  the  part  of  the  carrier;  and 
the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  will  not 
defeat  recovery  for  an  injury  so 
caused.''  Steele  v.  Atlantic  Ooast 
Line  B.  Go.,  103  8.  C.  102,  7  S.  E.  639 
(1916). 

The  plaintiff,  a  switchman,  due  to 
the   fact   that   the   automatic   coupler 


on  a  car  did  not  work,  went  between 
the  cars  to  remedy  the  defect.  While 
so  engaged,  one  of  the  cars  that  had 
been  pulled  a  short  distance  away, 
either  of  its  own  weight  or  moved 
by  another  engine,  ran  down  upon 
him,  crushing  his  hand  in  the  coup- 
ling so  severely  that  amputation  fol- 
lowed. After  a  verdict  for  the  plain- 
tiff, the  defendant  moved  to  set  aside 
the  verdict  and  grant  a  new  trial. 
The  court  in  denying  the  motion, 
held  that  though  the  employee  as- 
sumes the  risk  of  defects  arising  eVen 
from  the  negligence  of  the  employer, 
when  he  knows  and  appreciates  the 
risk  arising  from  such  defects,  never- 
theless when  an  injury  arises  from  the 
failure  of  the  employer  to  eqaip  his 
cars  with  workable  automatic  coup- 
lers, the  employee  does  not  assume  the 
risk,  even  though  he  knows  of  such 
defect,  since  such  a  breach  of  duty 
on  the  part  of  the  employer  consti- 
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IIL 
Defendant  admits  paragraph  8  of  said  amended  complaint. 

IV. 

Defendant  admits  that  the  boiler  referred  to  in  paragraph  3  of  said 
amended  complaint  was  not  provided  with  safety  fusible  plugs  and  that  the 
injury  referred  to  occurred  between  Tonga  and  Nippon,  but  defendant  denies 
said  paragraph  4  and  each  and  every  allegation  therein  contained  except  as 
herein  expressly  admitted. 


Defendant  denies  that  it  has  any  knowledge  or  information  sufficient  to 
enable  it  to  form  a  belief  as  to  the  matters  and  things  alleged  in  paragraph  5 
of  said  amended  complaint  and  on  said  ground  denies  said  paragraph  and  each 
and  every  allegation  therein  contained. 

VI. 

Defendant  denies  that  the  plaintiff  has  been  damaged  by  defendant  in  the 
sum  of  twenty  thousand  dollars  ($20,000)  or  in  any  sum. 

And  for  a  further,  separate  and  affirmative  defense  to  the  supposed  cause 
of  action  set  forth  in  said  amended  complaint,  defendant  alleges  that  the  death 
of  Vance  H.  Thoms,  referred  to  in  said  complaint  was  contributed  to  by  the 
negligence,  imprudence  and  want  of  care  of  the  said  Vance  H.  Thoms  in  that 
he  had  allowed  the  water  in  the  boiler  of  the  locomotive  operated  by  him  to  be- 
come too  low,  thus  allowing  the  crown  sheet  confining  said  water  to  become 
overheated,  thereby  causing  the  explosion  of  said  en^e. 

And  for  a  further,  separate  and  second  affirmative  defense  to  said  sup- 
posed cause  of  action  defendant  alleges  that  the  explosion  referred  to  in  the 
amended  complaint  herein  was  caused  by  risks  and  hazards  which  were  incident 


tutes  a  violation  of  the  Safety  Appli- 
ance Act  and  removes  the  defense  of 
assumption  of  risk  under  the  Federal 
Employers'  Liability  Act.  Clark  v. 
Erie  B.  Co.,  230  Fed.  478   (1916). 

The  plaintiff,  a  switchman,  had 
gone  between  two  cars  in  order  to  ef- 
fect a  coupling,  the  automatic  coupler 
having  failed  to  work  because  the 
lock-pin  was  half  broken  off.  When 
he  was  at  the  point  of  leaving  his 
place  of  danger  between  the  cars  and 
after  he  had  given  the  signal  for  the 
car  to  be  backed  up,  he  found  that 
his  foot  was  caught  in  the  frog  of  a 
switch.  He  was  unable  to  remove 
it  in  time,  and  as  a  result  the  front 
portion  of  the  left  foot  was  cut  off 
and  the  right  foot  and  ankle  severely 
injured.  From  a  judgment  for  the 
plaintiff,  the  defendant  brought  er- 
ror. The  court,  in  affirming  the  judg- 
ment, held  that  the  injury  would  not 
have   resulted   but   for   the    defective 


coupling,  and  as  the  maintenance  of 
the  appliance  in  that  condition  was 
a  violation  of  the  Safety  Appliance 
Statute,  the  plaintiff  could  not  be 
considered  as  assuming  the  risk  under 
the  Federal  Employers'  Liability  Act. 
St.  Louis  Merchants'  Bridge  Terminal 
R.  Co.  V.  Schuerman,  150  C.  C.  A.  203, 
237  Fed.  1    (1916). 

The  plaintiff,  a  switchman,  was  or- 
dered as  oner  of  the  switching  crew  to 
cut  out  a  certain  car  of  the  train 
which  was  out  of  order.  The  plaintiff, 
in  performing  such  work,  stood  on  the 
rear  footboard  of  the  switching  en- 
gine, and  while  attempting  to  make 
the  coupling  between  the  engine  and 
the  car  his  foot  was  caught  between 
the  bumpers  and  was  so  severely 
crushed  that  eventually  it  had  to  be 
amputated.  It  was  alleged  that  the 
injury  arose  from  a  defect  in  the  foot- 
board and  defects  in  the  coupling. 
From  a  judgment  for  the  plaintiff,  the 
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to  the  occupation  in  which  the  said  Vance  H.  Thorns  was  then  and  there  en- 
gaged, and  that  said  risks  and  hazards  and  the  negligence  of  the  defendant, 
if  any,  were  known  to  and  assumed  by  the  said  Vance  H.  Thorns  at  and  prior 
to  the  time  of  the  said  explosion. 

Wherefore  having  fully  answered,  defendant  prays  that  it  may  be  hence 
dismissed  with  judgment  for  its  costs  and  disbursements  herein,  and  that  the 
plaintiff  may  take  nothing  by  her  complaint. 

F.  G.  Dorety,  being  duly  sworn,  says:  That  he  is  the  attorney  for  the 
Great  Northern  Railway  Company,  the  defendant  in  the  within  entitled  action; 
that  he  knows  the  contents  of  the  within  answer  to  amended  complaint,  and 
that  he  believes  the  same,  and  the  whole  thereof,  to  be  true;  that  the  said  de- 
fendant is  a  corporation  organized  under  the  laws  of  the  state  of  Minnesota; 
that  no  oificer  thereof  resides  or  is  within  the  state  of  Washington. 

Reply. 

Replying  to  the  first  and  second  affirmative  defenses  contained  in  the  an- 
swer of  the  defendant  herein,  plaintiff  denies  each  and  every  allegation  therein 
contained. 

Wherefore,  plaintiff  prays  for  judgment  as  in  her  complaint  demanded. 

MR.  JUSTICE  DAY  delivered  the  opinion  of  the  court. 

Adaline  Donaldson,  as  administratrix  of  the  estate  of  Vance  H. 
Thorns,  deceased,  brought  suit  in  the  superior  court  of  Snohomish 
county,  Washington,  under  the  Federal  Employers*  Liability  Act, 
to  recover  damages  for  injuries  received  which  resulted  in  the 
death  of  Vance  H.  Thorns,  by  reason  of  a  boiler  explosion  upon 


defendant  appealed.  The  court,  in  af- 
firming the  judgment,  said:  **The  jury 
having  found  that  the  plaintiff  was 
injured  by  a  defective  coupling,  the 
defense  of  assumption  of  risk  and 
contributory  negligence  were  elimi- 
nated both  under  the  federal  and 
state  law."  Sears  v.  Atlantic  Coast 
Line  R.  Oo.»  169  N.  C.  446,  86  8.  E. 
176  (1915). 

B.    Improper  nM  of  couplar. 

•  The  plaintiff's  decedent,  a  switch- 
man, was  upon  the  footboard  of  the 
engine  just  previous  to  the  accident, 
and  in  attempting  to  draw  the  pin 
from  the  coupler  to  make  a  flying 
switch  of  a  car  pushed  ahead  of  the 
engine,  he  fell  from  the  footboard 
between  the  engine  and  the  car  and 
was  killed.  Both  the  engine  and  the 
car  were  equipped  with  automatic 
couplers,  but  a  "flying  switch"  made 


by  the  employee  standing  on  the  foot- 
board in  front  of  the  moving  engine 
could  not  be  accomplished  without 
standing  between  the  engine  and  the 
car,  or  without  hanging  to  the  end  of 
the  car  by  placing  one  foot  in  a  stir- 
rup and  reaching  some  part  of  the 
body  around  between  the  two.  From 
a  judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  there 
was  a  violation  of  the  Safety  Appli- 
ance Act  and  that  no  question  .of  as- 
sumption of  risk  could  consequently 
be  involved  under  the  Federal  Em- 
ployers' Liability  Act.  Christy  v. 
Wabash  B.  Co.,  —  Mo.  App.  — ,  191 
8.  W.  241  (1917), 

0.     Temporary  defect  In  coupler. 

The  plaintiff,  a  switchman,  while 
assisting  the  crew  with  whom  he  was 
working  in  making  up  a  freight  train, 
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one  of  defendant's  engines  upon  which  decedent  was  employed  as 
an  engineer. 

The  charges  of  negligence,  in  the  amended  complaint  alleged  to 
have  resulted  in  the  injury  and  death  of  the  decedent,  were: 
That  the  boiler  on  the  engine  was  insufficient  in  that : 

1.  The  button-heads  of  the  crown-bolts  of  the  boiler  were  ex- 
cessively and  unnecessarily  large  and  consequently  unduly  exposed 
to  the  direct  heat  produced  by  the  oil  fuel  used  on  the  locomotive; 

2.  That  the  boiler  was  not  provided  with  fusible  safety  plugs; 

3.  That  scale  was  negligently  allowed  by  defendant  company, 
its  officers  and  employees,  to  accumulate  upon  the  crown-sheet  in 
the  boiler. 

The  answer  of  the  company  denied  negligence,  and  specifically 
set  up  the  defense  of  contributory  negligence  and  assumed  risk 
on  the  part  of  the  deceased.  In  the  trial  court  the  plaintiff  recov- 
ered a  verdict  and  judgment,  and  the  judgment  was  affirmed  in  the 
supreme  court  of  the  state  of  Washington.     89  Washington,  161. 

The  ground  of  reversal  principally  urged  here  is  that  the  testi- 
mony did  not  warrant  a  recovery  by  the  plaintiff,  and  when  prop- 
erly considered  required  an  instruction  to  the  jury  to  find  a  verdict 
in  favor  of  the  company. 


went  between  the  cars  to  fix  an  auto- 
matic coupler  which  failed  to  work. 
While  80  engaged,  the  cars  were 
backed  upon  him  without  warning,  his 
right  wrist  was  caught  and  injured, 
and  amputation  about  5  inches  below 
the  elbow  was  neoessarj.  From  a 
verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  $6,525,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  said:  "It  seems  to 
follow  from  the  federal  cases  that  a 
temporary  defect  and  failure  to  work 
of  an  equipment  required  by  the 
Safety  Appliance  Act  creates  a  liabil- 
ity and  subjects  the  defendant  to  the 
penalties  and  burdens  imposed  by  that 
act,  even  though  such  failure  arose 
from  some  defect  unknown  to  the  em- 
ployer, which  in  the  exercise  of  rea- 
sonable care  he  could  not  have  ascer- 
tained and  remedied.  Under  sections 
3  and  4  of  the  Employers'  Liability 
Act  neither  the  defense  of  contribu- 
tory negligence  nor  of  assumed  risk  is 


available  to  appellant.  An  averment 
in  the  declaration  of  due  care  of  the 
plaintiff  is  surplusage."  Davidson  v. 
Peoria  ft  P.  U.  By.  Co.,  203  HI.  App. 
498   (1916). 

D.    Effect  of  abaadoniiig  daim  under 
act 

Basing  his  cause  of  action  upon  the 
Federal  Employers'  Liability  and 
Safety  Appliance  Acts,  plaintiff  sued 
to  recover  damages  resulting  from  in- 
jury alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant 
while  he  was  in  Its  employ  and  en- 
gaged in  interstate  commerce.  It  ap^ 
peared  that  plaintiff  was  the  head 
brakeman  of  a  local  freight  train 
crew  engaged  at  the  time  of  the  acci- 
dent in  suit  in  making  up  an  extra 
freight  train  to  be  taken  out  by  an- 
other crew  on  a  run  in  interstate 
commerce.  The  cars  intended  for  the 
train  were  being  placed  on  an  east 
and  west  track,  east  of  a  switch  con- 
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An  examination  of  the  record  discloses  that  there  was  testimony 
tending  to  support  the  allegations  of  negligence  set  forth  in  the 
amended  complaint.  That  the  engine  upon  which  the  deceased  was 
working  had  been  a  coal-burning  engine,  but  that  at  the  time  of 
the  explosion  the  fuel  used  in  its  operation  was,  and  for  some  time 
had  been,  oil.  That  the  button-heads  on  the  bolts  of  the  crown- 
sheet  at  the  top  of  the  fire-box  (this  sheet  also  formed  the  bottom 
of  the  water  compartment  over  the  fire-box)  were  large  ones  when 
the  engine  was  fired  with  coal,  and  were  not  changed  with  the 
change  of  fuel  from  coal  to  oil.  That  these  button-heads  because 
of  their  size  became  overheated  when  oil  was  used  for  fuel,  result- 
ing in  the  deterioration  and  weakening  of  the  strength  of  their 
material,  and  from  the  consequent  giving  away  of  the  button- 
headS)  the  crown-sheet  came  down  and  the  explosion  resulted. 
There  is  also  testimony  tending  to  show  that  there  was  an  accumu- 
lation of  scale  and  a  want  of  use  of  fusible  plugs. 

On  the  part  of  the  company  there  was  testimony  tending  to  meet 
and  refute  that  introduced  by  the  plaintiff,  and  a  considerable 
amount  of  testimony  was  introduced  tending  to  show  that  the  water 
in  the  boiler  was  too  low,  thereby  causing  the  explosion  from  the 
fault  of  the  deceased  engineer  in  allowing  it  to  become  so.     There 


necting  a  Bpur  track  which  ran  in  a 
northeasterly  direction.  After  plac- 
ing some  ears  from  the  spur  track  on 
the  passing  track  the  engine  returned 
to  the  spur  track  with  several  cars, 
some  of  which  were  to  be  left  at  the 
mill  and  the  remainder  brought  out 
and  coupled  to  those  already  selected 
for  the  train  and  standing  on  the 
passing  track.  Plaintiff  accompanied 
these  ears,  and  after  cutting  off  those 
intended  for  the  mill  gave  the  engi- 
neer a  signal  to  go  ahead,  the  engine 
being  headed  west,  and  when  the  car 
approaching  the  switch  came  opposite 
the  car  on  the  passing  track  to  which 
the  coupling  was  to  be  made,  plaintiff 
erossed  over  from  the  spur  track  to 
the  passing  track  to  adjust  the  coup- 
ler on  the  ear  standing  there.  Find- 
ing the  knuckle  of  the  coupler  closed. 
he  attempted  to  open  it  with  the  lever 
at  the  side  of  the  car,  but  it  did  not 
work.  He  then  tried  to  manipulate 
the  knuckle  with  his  hand  but  could 


get  it  only  part  way  ox>en,  and  clos- 
ing it  stepped  out  to  the  engineer's 
side,  which  was  the  north  side  of 
the  track.  As  the  last  car  coupled 
with  the  engine  was  then  just  clear- 
ing the  switch,  he  gave  the  engineer 
a  stop  signal  and  walked  west  to  the 
switch  stand  to  set  the  switch  so  that 
the  engine  and  cars  might  be  backed 
to  make  a  coupling.  By  the  time  he 
had  walked  a  short  intervening  dis- 
tance the  engine  had  come  to  a  stop 
with  the  rear  car  a  few  steps  west  of 
the  switch.  Intending  them  to  adjust 
the  coupler  on  the  end  of  this  car, 
plaintiff  gave  the  engineer,  who  was 
watching  him,  a  signal  intended  to  in- 
dicate that  he  should  not  move  the 
engine  until  a  further  signal  was 
given,  and  crossing  over  to  the  south 
side  of  the  track  attempted  to  use 
the  lifting  pin  to  open  the  knuckle 
of  the  coupler.  When  the  lever  failed 
to  work  he  sat  behind  the  car,  and 
was  about  to  try  to  open  the  knuckle 
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was  testimony  for  the  plaintiflf  to  the  eflEect  that  the  water  was 
not  too  low  at  the  time  of  the  explosion.  The  trial  court  submitted 
these  issues  to  the  jury,  with  the  result  that  a  verdict  was  found 
in  favor  of  the  plaintiflf.  The  trial  court  held  that  there  was  evi- 
dence sufl&cient  to  sustain  the  verdict,  and  refused  to  disturb  it. 
The  supreme  court  of  Washington  afl&rmed  the  judgment.  In  this 
situation  it  is  enough  to  say  that  it  is  not  the  province  of  this 
court  to  weigh  conflicting  evidence.  The  record  shows  testimony 
supporting  the  verdict,  and  that  is  as  far  as  this  court  enters  upon 
a  consideration  of  that  question. 

Complaint  is  made  that  the  trial  court  failed  to  give  an  instruc- 
tion requested  by  the  company  as  to  assumption  of  risk,  and  as  to 
the  eflfect  of  the  Federal  Boiler  Inspection  Act. 

Section  4  of  the  Federal  Employers'  Liability  Act  (35  Stat.  65) 
provides: 

**That  in  any  action  brought  against  any  common  carrier  under 
or  by  virtue  of  any  of  the  provisions  of  this  act  to  recover  damages 
for  injuries  to,  or  the  death  of,  any  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed  the  risks  of  his  employ- 
ment in  any  case  where  the  violation  by  such  common  carrier  of 


with  his  hand  when  he  heard  the 
cars  ahead  of  him  move.  He  at  once 
turned  to  leave  the  track  but  was 
struck  and  knocked  down  by  the  car 
which  was  backed  in  disregard  of  his 
former  signal,  and  his  feet  were 
caught  under  the  wheels  and  crushed. 
At  the  close  of  the  testimony  plain- 
tiff withdrew  his  claim  under  the 
Safety  Appliance  Act  and  the  case 
was  submitted  to  the  jury  upon  the 
Federal  Employers'  Liability  Act 
alone.  There  resulted  a  verdict  and 
judgment  for  the  plaintiff,  which  was 
.affirmed  by  the  state  court.  On  the 
writ  of  error  then  sued  out  defend- 
ant oontended  in  paxt  that  in  view  of 
the  action  of  plaintiff  in  abandoning 
his  claim  under  the  Safety  Appliance 
Act  it  was  error  for  the  trial  court 
to  give  the  following  instruction: 
*'You  are  instructed  that,  by  accept- 
ing employment  as  a  brakeman  with 
the  defendant,  the  plaintiff  assumed 
the  risk  of  such  dangers  as  are  ordi- 
narily  incident   to   the   occupation   he 


was  engaged  in,  and  if  you  find  that 
his  injury  was  occasioned  by  one  of 
the  incidents  ordinarUy  attending  the 
occupation  upon  which  he  was  en- 
gaged, you  should  return  a  verdict 
for  the  defendant;  but  you  are  in- 
structed in  this  connection  that  the 
plaintiff  only  assumed  the  risks  that 
are  ordinarily  incident  to  the  occupa- 
tion in  which  he  was  engaged,  and 
that  he  did  not  assume  the  risks  that 
were  attendant  upon  the  negligenee  of 
a  fellow-servant."  In  support  of  this 
contention  it  was  argued  by  defend- 
ant that  the  abandonment  of  a  claim 
as  to  the  violation  of  the  Safety  Ap- 
pliance Act  n«0M8ariIy  withdraw  all 
evidence  tending  to  show  that  the 
couplers  were  defective,  and  in  the  ab- 
sence of  such  evidence  the  proof  estab- 
lished as  a  matter  of  law  that  plain- 
tiff assumed  the  risk  and  the  court 
should  have  directed  a  verdict  in 
favor  of  the  railroad.  In  affirming 
the  judgment  the  supreme  court  pass- 
ing upon  points  here  raised  spoke  in 


Digitized  by 


Google 


1918] 


Great  Northern  Ry.  Co.  v.  Donaldson. 


401 


any  statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee/' 

That  the  Federal  Boiler  Inspection  Act  was  enacted  for  the  safety 
of  employees  is  obvious.  Section  2  of  that  act,  36  Stat.  913;  8 
U.  S.  Comp.  Stats.  1916,  §8631,  provides: 

*'That  from  and  after  the  first  day  of  July,  nineteen  hundred 
and  eleven,  it  shall  be  unlawful  for  any  common  carrier,  its  officers 
or  agents,  subject  to  this  Act  to  use  any  locomotive  engine  pro- 
pelled by  steam  power  in  moving  interstate  or  foreign  traffic  unless 
the  boiler  of  said  locomotive  and  appurtenances  thereto  are  in 
proper  condition  and  safe  to  operate  in  the  service  to  which  the 
same  is  put,  that  the  same  may  be  employed  in  the  active  service 
of  such  carrier  in  moving  traffic  without  unnecessary  peril  to  life 
or  limb,  and  all  boilers  shall  be  inspected  from  time  to  time  in 
accordance  with  the  provisions  of  this  Act,  and  be  able  to  with- 
stand such  test  or  tests  as  may  be  prescribed  in  the  rules  and 
regulations  hereinafter  provided  for." 

Counsel  for  the  company  at  the  trial  upon  assumed  risk  requested 
the  following  charge: 

**You  are  instructed  that   even   where   an   employer,   such   as   a 


part  as  follows:  "We  think  the 
proposition  is  plainly  without  merit. 
The  testimony  concerning  the  condi- 
tion of  the  couplers  was  clearly  ad- 
missible under  the  issues  based  on  the 
Employers'  Liability  Act  as  explain- 
ing the  occasion  for  Brown's  being  on 
the  track,  and  as  negativing  negli- 
gence on  his  part.  In  so  far  as  the 
contention  applies  that  the  withdrawal 
of  the  claim  was  a  concession  that 
the  testimony  relating  to  the  couplers 
was  false,  we  think  the  conclusion  is 
wholly  unwarranted.  If  we  were  to 
conjecture  as  to  the  reason  for  the 
abandonment  of  the  claim  under  the 
Safety  Appliance  Act,  we  think  it  at 
least  quite  as  probable  that  plaintiff's 
counsel  were  of  opinion  that,  in  a 
situation  disclosed  by  the  plaintiff's 
testimony,  the  Safety  Appliance  Act 
was  inapplicable.  In  the  court  be- 
low, it  would  seem  that  the  correct- 
ness of  the  general  instruction  as  to 
the  assumption  of  the  risk  which  we' 
have  quoted  as  given  by  the  trial 
19  N.  C.  C.  A.— 26 


court  was  challenged  on  a  ground 
which  has  been  abandoned  because 
not  here  pressed.  But  it  is  said  re- 
versible error  exists  because  the  court 
below,  in  passing  upon  such  objection, 
remarked  that  as  the  'defendant's  lia- 
biUty  to  plaintiff  grows  out  of  a  vio- 
lation of  a  statutory  duty,  arising 
under  an  act  of  Congress,'  assump- 
tion of  the  risk  was  not  a  defense. 
This,  it  is  said,  was  erroneous,  first, 
because  so  far  as  the  Safety  Appli- 
ance Act  was  concerned,  it  was  inap- 
posite, as  reliance  upon  that  law  by 
the  plaintiff  had  been  disclaimed,  and 
second,  because,  under  the  facts,  it 
was  open  to  find  the  existence  of  as- 
sumption of  the  risk  depending  upon 
conditions  of  fact  not  involved  in 
the  Safety  Appliance  Act.  But  we 
fail  to  see  the  pertinency  of  this  ob- 
jection, as  there  is  now  no  conten- 
tion concerning  the  correctness  of  the 
charge  as  to  assumption  of  the  risk 
upon  which  the  case  was  submitted  to 
the  jury  for  their  verdict.     At  best, 
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railroad  company,  is  negligent  in  the  construction  or  maintenance 
of  its  tools  or  equipment,  such  as  a  locomotive,  yet  an  employee 
who  accepts,  or  continues  his  employment,  knowing  of  the  existence 
of  such  defects  or  negligence,  and  knowing  the  danger  therefrom, 
assumes  the  risk  of  the  injury  to  himself  from  such  defects  and 
cannot  recover  if  he  is  injured  as  a  result  of  them.  This  would 
not  be  true  in  the  present  case,  if  the  negligence  or  defects  in- 
volved some  violation  of  a  United  States  statute,  but  there  is  no 
evidence  of  any  violation  of  such  a  statute  in  this  action,  so  that 
the  rule  which  I  have  just  given  to  you  would  apply  in  this  case. 
Therefore,  even  if  you  find  that  the  defendant  company  had  been 
negligent  in  adopting  an  improper  type  of  bolt,  or  in  failing  to 
install  fusible  plugs,  or  in  some  other  particular  in  the  construction 
or  maintenance  of  this  boiler,  and  even  though  you  should  also  find 
that  such  negligence  caused  the  explosion,  still,  the  plaintiff  cannot 
recover  in  this  action,  if  you  should  also  find  that  the  deceased, 
V.  H.  Thoms,  was  familiar  with  the  type  of  construction  used,  or 
the  particular  form  of  negligence  involved,  and  knew  the  danger 
likely  to  arise  therefrom,  or  if,  in  the  exercise  of  a  reasonable  care, 
he  should  have  l^own  of  these  things  prior  to  the  time  of  his 
injury." 

But  the  court  charged  upon  this  subject: 

**You  are  instructed  that  the  law  provides  that  it  shall  be  un- 


therefore,  the  error  asserted  simply 
amounts  to  contending  that  because 
the  court  below  may  have  inaccurately 
expressed  in  one  respect  its  reasons 
for  affirmance,  that  inaccuracy  gives 
rise  to  the  duty  of  reversing  the  judg- 
ment although  no  reversible  error  ex- 
ists.*' St.  Louis  &  8.  F.  R.  Co.  v. 
Brown,  241  U.  S.  223,  60  L.  Ed.  966, 
36  Sup.  Ot.  602  (1916),  afP'g  45  Okla. 
143,  144  Pac.  1076  (1916). 

E.    Defective  grab  Iron. 

The  plaintiff,  a  conductor,  in  at- 
tempting to  board  his  caboose  while 
in  motion  failed  to  obtain  a  hold  upon 
the  rear  grab  iron,  bolted  to  the  side 
of  the  caboose,  and  fell  so  that  his 
left  arm  lay  across  the  adjacent  rail 
of  the  track,  with  the  result  that  it 
was   practically   severed   between   the 


elbow  and  wrist  by  the  wheel  of  a 
defective  car  passing  over  it.  The 
car  in  question  was  in  need  of  repair, 
and,  pursuant  to  orders  from  a  supe- 
rior, it  had  been  coupled  to  the  rear 
end  of  the  caboose.  The  lights  at  the 
rear  end  of  the  caboose  had  been 
moved  to  the  rear  of  the  freight  car, 
thus  making  it  darker  and  more  diffi- 
cult to  see  in  boarding  the  caboose. 
It  was  clear  that  but  for  the  car 
being  transported  at  the  rear  of  the 
caboose  the  accident  would  never  have 
happened.  The  plaintiff  alleged  that 
the  injury  was  caused  by  the  viola- 
tion on  the  part  of  the  defendant  of 
the  Safety  Appliance  Act  in  trans- 
porting a  defective  car,  which  ran 
over  the  plaintiff's  arm,  and  in  main- 
taining an  improper  grab  iron  on  the 
caboose.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
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lawful  for  any  common  carrier,  as  was  the  defendant,  engaged  in 
interstate  commerce,  to  use  any  locomotive  engine  propelled  by 
steam  power,  unless  the  boiler  of  the  locomotive  engine  and  appur- 
tenances thereof  are  in  proper  condition  and  safe  to  operate  in  the 
service  to  which  the  same  is  put,  that  the  same  may  be  employed  in 
the  active  service  of  said  carrier  in  moving  traffic,  without  unnec- 
essary peril  to  life  and  limb ;  and  that  no  employee  shall  be  deemed 
to  have  assumed  any  risk  of  death  by  reason  of  any  locomotive 
engine  operated  in  violation  of  said  law,  and  that  no  employee 
injured  or  killed  by  reason  of  a  locomotive  engine  operated  in 
violation  of  said  law  shall  be  held  to  have  been  guilty  of  contrib- 
utory negligence. 

**  Therefore,  if  you  shall  believe,  from  a  fair  preponderance  of  all 
the  evidence  in  the  case,  that  the  boiler  of  the  locomotive  engine 
No.  1902  or  the  appurtenances  thereof  were  not  in  proper  condition 
and  safe  to  operate  in  the  active  service  of  the  defendant  in  moving 
trafSc  without  unnecessary  peril  to  life  or  limb,  by  reason  of  the 
negligence  of  the  defendant,  in  any  one  or  more  of  the  three  re- 
spects alleged  in  the  complaint,  then  and  in  that  case  Vfince  H. 
Thorns  assumed  no  risk  of  death  and  was  guilty  of  no  contributory 
negligence,  and  the  affirmative  defenses  must  fail. 

"However,  if  such  boiler  and  appurtenances  were  in  proper  con- 
dition and  safe  for  such  use  in  moving  trafSc,  but  due  to  def end- 


eourt,  in  aiBnning  the  judgment,  held 
that  where  the  injury  was  occasioned, 
as  here,  by  the  failure  of  the  carrier 
to  comply  with  the  Safety  Appliance 
Act,  the  employee  was  relieved  alike 
from  the  rules  of  contributory  negli- 
gence and  assumption  of  risk*  Erie 
B.  Co.  V.  Schleenbaker,  —  C.  C.  A.  — , 
257  Fed.  667    (1919). 

The  plaintiff's  decedent,  while  on 
top  of  one  of  defendant's  cars  pur- 
suing his  dtity  as  a  brakeman,  fell  to 
the  ground  and  was  so  severely  in- 
jured that  his  death  ensued.  His  fall 
was  the  result  of  a  gr&h  iron  at  the 
top  of  the  ladder  which  extended 
down  the  side  of  the  car  and  to  which 
he  was  holding,  suddenly  giving  way. 
Prom  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
eourt,  in  affirming  the  judgment, 
pointed   out   that   the   failure   on   the 


part  of  the  defendant  to  have  the 
grab  iron  absolutely  secure  was  a  vio- 
lation of  the  Safety  Appliance  Act, 
and  as  such  the  deceased,'  though' 
knowing  of  the  defect,  did  not  as- 
sume the  risk,  under  that  exception 
to  the  Federal  Employers'  Liability 
Act  which  provides  that  a  servant 
does  not  assume  the  risk  of  injury 
caused  by  the  violation  of  a  statute 
enacted  for  the  safety  of  employees. 
Cook  V.  Union  Pac.  B.  Co.,  178  Iowa 
1030,   158  N.  W.  521   (1916). 

nL    Defects  in  engine. 

A.    Depression  in  cab  floor. 

The  plaintiff,  a  locomotive  engineer, 
was  compelled  in  the  operation  of  his 
engine  to  reverse  the  lever  applying 
the  power,  and  for  that  purpose  placed 
his   right   foot   on   a  peg   within   the 
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ant's  negligence  were  defective  in  one  or  more  of  the  reflects  al- 
leged in  the  complaint  and  Vance  H.  Thoms  had  actual  knowledge 
of  such  defect  or  defects,  or  such  defects  were  so  plainly  observable 
that  in  the  reasonable  exercise  of  his  faculties  he  should  have 
known  of  such  and  may  be  presumed  to  have  known  thereof  and 
the  dangers  that  surrounded  him,  then  Vance  H.  Thoms  assumed 
the  risks  of  injury  and  the  plaintiff  cannot  recover  in  this  action." 

The  charge  requested  is  inconsistent  with  the  provisions  of  §  4 
of  the  Federal  Employers*  Liability  Act  and  §  2  of  the  Boiler 
Inspection  Act.  As  given  it  is  enough  to  say  that  it  is  more  favor- 
able to  the  company  than  the  law  requires.  See  Chesapeake  &  Ohio 
'Ry.  Co.  V.  Proffitt,  241  U.  S.  462,  468,  60  L.  Ed.  1102. 

The  further  contention  is  that  the  effect  of  this  charge  was  to 
leave  to  the  jury  to  dietermine  the  type  of  boiler  construction,  in 
respect  to  the  use  of  the  large  button-heads  which  are  alleged  to 
have  made  the  engine  unsafe  to  operate.  And  it  is  contended  that 
there  is  testimony  tending  to  show  that  the  use  of  either  the  large 
or  small  kind  of  button-heads  was  approved  by  the  Federal  De- 
partment of  Boiler  Inspection.  Attention  is  directed  to  the  testi- 
mony of  an  expert  witness,  offered  by  the  defendant  for  the  pnr- 


eab,  his  left  foot  on  the  floor,  and 
both  hands  upon  the  lever.  In  order 
to  move  the  lever,  it  was  necessary 
for  him  to  use  considerable  force,  and 
in  so  doing  his  foot  slipped  in  a  de- 
pression which  had  been  worn  in  the 
floor  of  the  cab.  The  depression  in 
question  was  from  1  to  2  feet  in  cir- 
cumference, about  1  to  1%  inches 
deep,  and  due  to  the  day  being,  damp 
and  rainy,  water  had  collected  in  the 
hollow  place.  As  a  result  of  his  foot 
slipping  on  the  floor,  the  plaintiff  was 
thrown  to  the  floor  and  received  the 
injuries  in  question.  From  a  judg- 
ment for  the  defendant  upon  a  ver- 
dict rendered  upon  an  instruction  that 
the  plaintiff  assumed  the  risk,  if  he 
knew  and  was  familiar  with  the  de- 
pression, the  plaintiff  appealed.  The 
court,  in  reversing  the  judgment  and 
ordering  a  new  trial,  held  that  the 
floor  of  the  locomotive  cab  was  an  ap- 
purtenance to  the  boiler  within  the 
Boiler  Inspection  Act,  Feb.  17,  1911, 
S   2    (U.   S.   Comp.   Stat.   $   8631)    re- 


quiring boilers  and  their  appurtenances 
to  be  kept  in  a  safe  condition,  and 
since  the  defendant  had  violated  this 
statute  enacted  for  the  safety  of  its 
employees,  it  could  not  assert  the  de- 
fense of  asumption  of  risk  under  the 
Federal  Employers'  Liability  Aet. 
Brown  v.  Lehigh  Valley  B.  Oo.,  108 
N.  Y.  Misc.  384,  177  N.  Y.  Supp.  618 
(1919). 

B.    Power  brake  lacking. 

Hodgmanv.  Sandy  Biver  ft  B.  L. 
B.,  —  Me.  — ,  107  Atl.  30  (1919),  was 
an  action  under  the  Federal  Employ- 
ers' Liability  Act  to  recover  damages 
for  the  fatal  injuries  sustained  by  the 
plaintiff's  intestate  when  the  engine 
which  he  was  operating  as  an  em- 
ployee of  the  defendant  was  derailed 
on  a  curve.  The  circumstances  under 
which  the  accident  occurred  were  as 
follows:  The  derailment  took  place 
on  a  deep  curve  at  the  base  of  a 
sharp  upgrade,  immediately  following 
a    long    downgrade    stretch    of   track. 
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pose  of  showing  that  low  water  was  the  cause  of  the  explosion,  in 
whieb.  he  spoke  of  the  use  of  the  button-heads  of  the  larger  and 
also  of  the  smaller  or  taperhead  kind,  and  was  asked  whether  the 
United  States  Government  made  certain  requirements  as  to  how 
boileiT^fit  and  engines  should  be  constructed,  to  which  he  answered: 
**No-  Not  as  long  we  have  the  proper  factor  of  safety/'     ♦     ♦     ♦ 

"They"  have  a  factor  of  safety,  and  the  factor  of  safety  is  five  on 
the  81^.^11  of  the  boilers;  that  is,  if  we  have  a  200  pound  pressure 
boilex*  it  should  stand  up  to  a  test  of  1,000  pounds;  five  to  one." 
Asked  whether  the  government  inspects  engines  and  locomotives  in 
genex»€i.l,  he  answered:  **Tes,  by  the  United  States  inspectors, ' '  and 
that  -tbere  was  a  standard  to  which  locomotives  must  be  built  in 
ordex"  -fco  pass  inspection.  Asked  as  to  the  type  of  the  crown-bolt 
penrLii:t:ed,  he  answered  that  either  type  is  acceptable  when  properly 
applie<3[.  It  is  evident  that  this  testimony,  whatever  might  be  its 
effect: ,  is  far  from  showing  an  approval  by  government  inspectors 
of  tlx^  use  of  the  large  type  of  button-head  upon  an  oil-burning 
engixi.o. 

Noxr     can  we  agree  with  the  contention   of  the  plaintiff  in  error 
that     8^3  long  i^g  the  large  button-head  had  not  been  disapproved  by 


soon 
curv 


^®       ^^cedent    had    come    down    this 

S^^^9     -forking  his  steam  all  the  way, 

*^«      ^c^d    entered    the    curve    on    the 

'^P^^.d^  with  steam  still  working  and 

^     applying     the    brakes.      No 

had    the    engine    entered    the 

,  t:han  it  ''rolled  up"  and  over, 

<^ti.ixx^  itself  and  fatally  injuring  de- 

.^^^'*^-       Plaintiff  relied  upon  the  ad- 

.,     ^^       failure   of   defendant   to   have 

^"■^  ^^ne  in   question  equipped  with 

■'^r    brake    as    required    by    the 

•X  Safety  Appliance  Act,  as  pro- 

both    an    act    of    negligence, 

tely  causing  the  accident,  and 

g  "^0  any  attempted  defense  of  as- 

XV         ^*-        risk.     Defendant  admitted  that 

**"      le  was  governed  by  the  Federal 

ers'  Liability  Act,  and  that  it 

the     1^*  '-•ilty  of  a  technical  violation  of 

.  ^^^^^^:fety  Appliance  Act,  but  it  con- 

^  ^  ^    that  the  reckless  driving  of  the 

^  ^^^    by  decedent,  while  approaching 

..       ^^.king  a  curve,  and  not  the  vio- 


«   Po 

proxrX 


"Emp^^ 
was 


of   the    Safety    Appliance    Act 
'^^e  proximate  cause  of  the  acci- 


dent. It  contended  that  the  absence 
of  a  power  brake  did  not  in  fact  con- 
tribute to  cause  the  accident.  The  lo- 
comotive in  question,  like  others  de- 
signed for  narrow  gauge  service,  had 
the  engine  and  tender  built  on  one 
frame,  instead  of  being  built  as  sepa- 
rate unils  and  coupled  together.  There 
were  no  power  brakes  on  the  drive 
wheels,  but  there  were  power  brakes 
on  each  of  the  four  tender  wheels,  as 
well  as  throughout  the  train.  These 
were  operated  from  the  engine  in  the 
usual  way.  Prior  to  the  accident  the 
engine  had  been  equipped  with  cer- 
tain new  mechanical  devices  for 
equalizing  the  distribution  of  weight 
on  its  springs;  nevertheless,  it  was 
shown,  the  engine  rolled  and  was 
ditched  in  taking  curves.  There 
was  evidence  tending  to-  show  that 
had  the  engine  had  power  brakes, 
this  would  have  tended  to  reduce 
the  rocking  of  the  engine  on  the 
curves  and  bad  track.  The  court 
held,   affirming   the    judgment    or   ver- 
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the  government  inspector  such  fact  is  conclusive  of  the  sufficiency 
of  the  type  in  use.  We  find  nothing  in  the  Boiler  Inspection  Act 
to  warrant  the  conclusion  that  there  is  no  liability  for  an  unsafe 
locomotive,  in  view  of  the  provisions  of  §  2  of  the  act,  because  some 
particular  feature  of  construction,  which  has  been  found  unsafe, 
has  not  been  disapproved  by  the  federal  boiler  inspector. 

.Other  errors  are  assigned;  so  far  as  they  are  open  here  we  have 
examined  these  assignments  and  find  in  none  of  them  reason  for 
the  Yeversal  of  the  judgment  of  the  supreme  court  of  Washington, 
and  that  judgment  is 

Affirmed. 


diet  for  plaintiff  for  $6,660,  that  the 
use  of  the  weight  equalizing  device, 
**an  improvement  in  no  way  affecting 
the  speed  of  an  engine,"  was  not  a 
substantial  compliance  with  the  re- 
quirement of  the  Safety  Appliance 
Act  above  mentioned;  that  the  ques- 
tion   whether    the    lack    of    a    power 


brake  contributed  to  cause  the  acci- 
dent was  rightly  submitted  to  the 
jury,  as  was  also  the  question  whether, 
had  such  a  brake  been  provided,  de- 
cedent would  have  used  it;  and  that 
the  evidence  supported  the  conclusion 
reached  upon  such  issues. 

O.  L.  0. 
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THTTBSTON  v.  NOBTHEBN  NAVIGATION  00. 

[Supreme  Court  of  Michigan,  April  3,  1919.] 
205  Mich.  278,  171  N.  W.  423. 

1.  Gairiers  —  Injuries    to    passenger  —  Extratermlnal     liability  —  Presumption 

against — Special  contract. 
The  presumption  against  extraterminal  liability  of  a  carrier  of  passengers 
where  the  initial  carrier  sells  a  passenger  a  ticket  entitling  him  to  ride  over 
the  lines  of  the  initial  and  connecting  carrier,  but  without  any  stipulations  as 
to  liability  for  accidents,  is  not  applicable  where  a  claim  is  made  upon  a  spe- 
cial contract  for  the  entire  trip. 

2.  Garriers— Injuries  to  passengez^Extratermlnal  Uability— Special  contract— 

Sui&ciency  of  evidence. 
In  an  action  against  a  navigation  company  operating  lake  passenger  steam- 
ships to  recover  for  personal  injuries  sustained  while  riding  in  an  automobile 
owned  by  a  livery  company  on  a  side-trip  furnished  as  part  of  the  cruise, 
evidence  held  to  establish  a  special  contract  by  which  the  navigation  company 
assumed  responsibility  for  the  entire  trip,  so  as  to  render  it  liable  for  negligence 
of  the  livery  company. 

3.  Carriers — ^Passengers — ^Limitation  of  liability  to  carrier's  own  line — VaUdity. 

A  carrier  in  selling  a  ticket  beyond  its  own  line  may  appropriately  limit 
its  liability  to  its  own  line,  there  being  no  obligation  on  its  part  to  assume 
extraterminal  liability. 

4.  Carriers — Passengers — Contract  for  transportation — ^Evidence. 

Where  a  special  contract  for  a  lake  steamship  trip  is  made  by  a  navigation 
company  pursuant  to  which  the  latter  agrees  to  furnish  transportation  for  the 
round  trip,  including  side  trips,  but  a  final  coupon  ticket  is  given  in  exchange, 
one  of  the  coupons  of  which  provides  for  a  land  trip  by  automobile  furnished 
by  a  livery  company,  and  contains  a  stipulation  that  the  navigation  company 
assumes  no  responsibility  beyond  its  own  line,  but  acts  merely  as  agent,  the 
coupon  ticket  is  not  the  sole  evidence  of  the  contract,  and  it  may  be  shown 
.that  the  real  contract  was  for  transportation  by  the  navigation  company  for 
the  entire  trip. 

5.  Carriers — ^Passengers — ^Limitation  of  liability— Binding  effect  on  passenger 

of  conditions  on  ticket. 
In  case  of  a  full  fare  ticket  a  passenger  is  not  bound  by  conditions  there- 
on, limiting  the  common-law  or  contractual  liability  of  the  carrier,  unless  such 
conditions  are  called  to  the  attention  of  the  passenger,  and  are  assented  to  by 
him. 


CASE  NOTE. 

Liability  of  carrier  for  personal  In- 
jury to  or  deatb  of  passenger  on 
line  of  connecting  carrier. 


Ticket  sold  by  railroad,  408-424. 
A,  Providing  for  carriage  over  an- 
other raibroad,  408-413. 

1,  No  interline  relation  shown, 

408-409. 

2.  Roads  operated  as  one  sys- 

tem, 410-413. 


B.  Involving  services  of  terminal 

company,  413-417. 

C.  Including  coupon  for  ferry  pas- 

sage, 417-421. 

D.  Containing  bus  transfer  coupon, 

421-424. 
II.   Steamer  ticket  including  trolley  car 
coupon,  425-427. 

Cross-references.  Liability  of  car- 
rier for  damage  to  live  stock  due  to 
defective  or  inadequate  car  accepted 
from  connecting  carrier,  see  11  N.  C. 
C.  A.  483-492. 
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Action  against  carrier  for  personal  injuries  to  passongor.     Judg- 
ment for  plaintiflE.     Affirmed. 

For  appellant — Miller,  Canfield,  Paddock  &  Perry. 

For  appellee — R.  E.  Hofelich. 

The  following  are  the  pleadings  in  the  action: 


First  Count  in  Assumpsit. 

The  plaintiff  says: 

1.  That  at  and  prior  to  the  time  of  making  the  promises  and  agreements 
hereinafter  mentioned,  the  defendant  was  and  now  is  a  .corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  province  of  Ontario,  Can- 
ada, and  was  and  is  a  carrier  of  passengers  for  hire,  and  that  it  maintained 
a  line  of  steamships  plying  on  the  Great  Lakes  between  Detroit,  Michigan,  and 
Duluth,  Minnesota,  and  intermediate  ports,  and  for  the  pleasure  and  convenience 
of  its  passengers  and  in  order  to  enhance  the  popularity  of  its  line  of  steam- 
ships with  the  traveling  public,  provided  for  and  advertised  to  the  public  that 
it  furnished  to  its  passengers  a  personally  conducted  drive  about  the  boule- 
vards of  Duluth. 

2.  That  at  the  time  of  said  promises  and  agreements,  and  prior  thereto, 
the  plaintiff  was  the  manager  of  a  publication  known  as  '* Modern  Methods," 
published  by  the  Bichmond  &  Backus  Company,  a  Michigan  corporation,  of  De- 
troit, Michigan,  under  the  name  and  style  of  Modern  Methods  Publishing  Com- 
pany. That  on,  to  wit,  the  11th  day  of  June,  1917,  and  on  divers  days  there- 
after, at  the  city  of  Detroit,  the  defendant,  in  consideration  of  the  publication* 
by  said  Bichmond  &  Backus  Company  in  said  ** Modern  Methods"  of  certain  ad- 
vertisements for  the  defendant  and  the  sum  of  $26.75  to  be  paid  by  the  plain- 
tiff to  the  defendant,  then  and  there  promised  and  agreed  to  and  with  the  plain- 
tiff to  carry  the  plaintiff  on  the  defendant's  "Huron-Superior  Cruise,"  so- 
called,  and  as  a  part  of  said  cruise,  among  other  things,  to  carry  the  plaintiff 
on  one  of  the  defendant's  steamships  from  Detroit,  Michigan,  to  Duluth,  Minne- 
sota, and  return  to  Sarnia,  Ontario,  to  give  the  plaintiff  a  12-mile  drive  about 
the  boulevards  of  Duluth  in  a  vehicle  to  be  furnished  by  the  defendant,  and  to 
furnish  the  plaintiff  with  meals  and  a  berth  on  the  defendant's  said  steamship 
during  said  cruise,  the  same  to  commence  on  a  day  to  be  thereafter  selected 
by  the  plaintiff  and  to  be  completed  on  the  sixth  day  after  the  commencement 
thereof,  and  said  defendant,  in  consideration  of  the  premises  then  and  there 
further  promised  and  agreed  to  and  with  the  plaintiff  to  provide  safe  means 
of  conveyance  and  careful  and  competent  servants  for  the  transportation  of 
the  plaintiff  on  said  cruise  and  at  all  times  while  she  should  be  on  the  de- 
fendant's said  steamship  or  in  the  vehicle  to  be  provided  by  the  defendant  at 
Duluth  to  carry  her  safely  and  without  injury  to  herself. 

3.  That  the  advertisements  to  be  published  by  said  Bichmond  &  Backus 
Company  for  the  defendant  in  said  ''Modern  Methods"  and  said  sum  of  $26.75 
to  be  paid  by  the  plaintiff  to  the  defendant  in  consideration  of  said  promises 
and  agreements  of  the  defendant  as  aforesaid,  were  duly  published  and  paid  by 
said   Bichmond    &  Backus   Company   and   the   plaintiff    respectively,    and    that 


L    Ticket  sold  by  railroad. 

A.     Providing  for  carriage  over  an- 
other railroad. 
1.    Ko  Interline  relation  shown. 
In  an  action  by  a  husband  and  wife 
against  two  railroad  companies^  based, 


apparently,  upon  a  breach  of  a  con- 
tract theretofore  entered  into  between 
the  T  railroad  and  the  wife,  for  her 
transportation  over  its  lines  and  those 
of  the  connecting  H  railroad,  by  neg- 
ligence on  the  part  of  the  H  railroad, 
a    judgment     was    recovered     against 
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thereafter,  on  to  wit,  the  11th  day  of  August,  1917,  at  the  city  of  Detroit,  the 
plaintiff,  in  pursuance  of  said  promises  and  agreements  of  the  defendant,  pre- 
sented herself  as  a  passenger  on  one  of  the  defendant's  steamships  then  and 
there  about  to  set  out  on  said  '* Huron-Superior  Cruise"  and  was  received  and 
accepted  by  the  defendant  as  such,  and  was  carried  by  fhe  defendant  from 
said  city  of  Detroit  to  the  city  of  Duluth,  arriving  at  said  last  mentioned  city 
on  to  wit,  the  14th  day  of  August,  1917. 

4.  That  the  defendant,  in  violation  of  its  said  promises  and  agreements, 
failed  to  provide  safe  means  of  conveyance  and  careful  and  competent  serv- 
ants for  the  transportation  of  the  plaintiff,  and  failed  to  carry  her  safely  and 
without  injury  to  herself.  That  on  to  wit,  the  14th  day  of  August>  1917,  at 
the  city  of  Duluth,  while  the  plaintiff  was,  at  the  invitation  and  direction  of 
the  defendant,  in  the  vehicle  furnished  by  the  defendant,  in  pursuance  of  its 
said  agreement,  for  the  purpose  of  carrying  the  plaintiff  about  the  boulevards 
of  Duluth  and  while  the  plaintiff  was  in  the  exercise  of  due  care  on  her  part, 
said  vehicle  was  then  and  there,  by  reason  of  the  defective  nature  thereof  and 
the  carelessness,  negligence  and  incompetence  of  the  defendant's  servant  in 
charge  thereof,  so  negligently  managed  and  driven  that  it  came  in  collision 
with  another  vehicle  and  was  violently  overturned  and  wrecked,  and  the  plain- 
tiff was  then  and  there  thrown  under  the  wreckage  thereof.  By  means  whereof 
her  left  hand  was  then  and  there  greatly  hurt,  cut,  bruised,  wounded  and 
lacerated  and  the  bones  thereof  crushed  and  broken,  and  she  was  otherwise 
greatly  hurt,  cut,  bruised  and  wounded  in  and  about  the  head,  body  and  limbs, 
and  became  and  was  sick,  sore,  lame  and  disordered  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to  wit,  until  the  date  hereof,  during  which 
time  she  suffered  great  bodily  pain  and  mental  distress  and  was  obliged  to  un- 
dergo medical  and  surgical  treatment  and  became  and  was  permanently  de- 
prived of  the  normal  use  of  her  said  hand.  And  by  means  whereof  also  the 
plaintiff's  clothing  and  other  articles  of  personal  use  and  adornment  were  torn, 
lost  and  ruined. 

5.  And  by  reason  of  the  premises  also,  the  plaintiff,  instead  of  deriving 
great  pleasure  and  enjoyment  from  her  tripj  as  she  had  anticipated,  lost  all 
pleasure  and  enjoyment  therein,  and  on  the  contrary,  instead  of  returning  by 
the  same  steamer  on  which  she  had  come  and  completing  her  trip  in  six  days, 
was  obliged  by  reason  of  her  said  injuries  to  remain  in  a  hospital  at  Duluth, 
undergoing  medical  and  surgical  treatment  for  the  space  of  to  wit,  one  week, 
and  on  her  return  trip  was  unable  to  derive  any  pleasure  or  enjoyment  there- 
from, but  was  obliged  to  remain  in  her  stateroom  instead  of  passing  her  time 
on  deck  in  the  open  air  and  in  the  company  of  her  fellow  passengers.  And 
said  defendant,  instead  of  providing  the  plaintiff  with  a  comfortable  and  con- 
venient room  on  said  return  trip  suitable  for  a  person  in  her  injured  and  dis- 
abled condition,  provided  her  with  a  small,  uncomfortable  and  inconvenient 
stateroom,  and,  by  reason  of  her  said  injuries  and  the  inconvenient  and  un- 
comfortable room  given  her  by  the  defendant  and  her  inability  to  mingle  with 
her  fellow  passengers  and  enjoy  the  outdoor  air  and  other  pleasures  usually  in- 
cident to  a  voyage  on  the  lakes,  she  suffered  great  physical  and  mental  dis- 
tress, inconvenience  and  disappointment.  And  because  of  her  injured  and  help- 
less condition,  the  plaintiff  was  obliged  to  have  special  assistance  in  dressing, 
etc.,  from  the  attendants  on  said  steamer  on  said  return  trip,  and  was  put  to 
expense  in « the  sum  of  to  wit,  $5  therefor,  and  was  further  obliged  to  obtain 
the  services  of  a  special  attendant  to  meet  her  upon  her  arrival  at  Samia, 
Ontario,  and  to  accompany  her  to  her  home  at  Ford  City,  Ontario,  at  an  ex- 
pense to  the  plaintiff  of  to  wit,  $10. 

6.  And  by  reason  of  the  premises  also,  the  plaintiff  was  for  a  space  of 


both  defendants.  Affirming  this  Judg- 
ment the  court  held  that  since  the 
undertaking  of  the  T  railroad  was 
for  the  transportation  of  the  plaintiff 
wife,  not  only  over  its  own  lines,  but 
also  over  those  of  its  codefendant, 
the   demurrer   of   the   T  railroad   was 


properly  overruled,  the  initial  carrier 
as  well  as  the  carrier  actually  guilty 
of  negligence  being  liable  for  the 
consequences  of  the  breach  of  its  un- 
dertaking. Texas  Cent.  R.  Co.  v. 
Marrs,  —  Tex.  Civ.  App.  — ,  101  8. 
W.  1177   (1907). 
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to  wit,  one  month  next  after  the  date  of  said  injury,  thereby  hindered  and 
prevented  from  performing  her  regular  and  customary  duties  as  manager  of 
said  ''Modem  Methods"  and  was  also  thereby  hindered  and  prevented  from 
performing  certain  additional  duties  as  an  accountant,  which  she  had  been  regu- 
larly performing  prior  to  said  injury  and  from  which  she  had  derived  a  regular 
income  of  to  wit,  $50  per  month;  that  her  inability  to  perform  said  additional 
duties  has  continued  up  to  the  present  time,  and,  by  reason  of  the  permanent 
character  of  her  said  injuries,  will  continue  as  long  as  she  lives,  and  has  re- 
sulted and  will  result  in  a  permanent  diminution  of  her  income  and  earning 
power  of  to  wit,  $50  per  month  from  the  date  of  said  injury. 

7.  And  by  reason  of  the  premises  also,  the  plaintiff  was  put  to  expense, 
costs  and  charges,  in  the  whole  amounting  to  a  large  sum,  to  wit,  $275  in  pro- 
curing medical  and  surgical  attendance,  nursing  and  hospital  treatment  and 
care,  and  was  put  to  further  expense,  costs  and  charges  in  the  sum  of  to  wit, 
$25  in  replacing,  repairing  and  cleaning  her  clothing  and  other  articles  of  per- 
sonal use  and  adornment,  torn,  lost  and  ruined,  as  aforesaid,  and  in  sending 
telegrams  necessitated  by  her  said  injury. 

8.  And  by  reason  of  the  premises  also,  the  plaintiff  was  because  of  her 
injured  and  disabled  condition  obliged  to  leave  her  home  at  Ford  City,  Ontario, 
and  take  up  a  temporary  residence  in  the  city  of  Detroit  in  order  to  be  able 
to  attend  to  her  usual  and  customary  duties,  and  was  put  to  expense,  costs 
fvnd  charges  in  a  large  sum,  to  wit,  $104,  for  board  and  lodging  m  said  city 
of  Detroit,  and  will  in  the  future  be  put  to  further  expense  therefor  in  the 
sum  of  to  wit,  $500.  And  by  reason  of  the  premises  also,  the  plaintiff  was  for 
a  space  of  to  wit,  four  weeks  after  resuming  her  usual  and  customary  duties  as 
aforesaid,  unable  by  reason  of  her  said  injuries  to  ride  in  public  street  cars, 
and  was  put  to  expense,  costs  and  charges  in  a  large  sum,  to  wit,  $36  for  taxi- 
cab  hire  in  going  to  and  from  her  place  of  business. 

9.  And  by  reason  of  the  premises  also,  the  plaintiff's  said  hand  has  be- 
come permanently  crippled,  deformed,  and  unsightly,  and  the  plaintiff  has  per- 
manently lost  the  normal  use  thereof,  and  has  thereby  been  rendered  perma- 
nently unable  properly  to  attend  to  her  personal  wants  and  necessities,  and  by 
reason  thereof  has  suffered  and,  as  long  as  she  lives,  will  continue  to  suffer 
great  inconvenience,  worry,  embarrassment  and  humiliation.  And  by  reason  of 
the  premises  also  the  plaintiff  has  been  in  various  other  ways  greatly  injured. 

10.  Wherefore  the  plaintiff  claims  a  judgment  for  the  sum  of  $10,000. 

Second  Count  in  Assumpsit. 

1.  That  at  and  prior  to  the  time  of  making  the  promises  and  agreements 
hereinafter  mentioned,  the  defendant  was  and  now  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  province  of  Ontario,  Can- 
ada, and  was  and  is  a  carrier  of  passengers  for  hire,  and  that  it  maintained  a 
line  of  steamships  plying  on  the  Great  Lakes  between  Detroit,  Michigan,  and 
Duluth,  Minnesota,  and  intermediate  ports,  and  for  the  pleasure  and  convenience 
of  its  passengers  and  m  order  to  enhance  the  popularitv  of  its  line  of  steam- 
ships with  the  traveling  public,  provided  for  and  advertised  to  the  public  that 
it  furnished  to  its  passengers  a  personally  conducted  drive  about  the  boulevards 
of  Duluth. 

2.  That  at  the  time  of  said  promises  and  agreements  and  prior  thereto, 
the  plaintiff  was  manager  of  a  publication  known  as  "Modem  Methods,*'  pub- 
lished by  the  Richmond  &  Backus  Company,  a  Michigan  corporation,  of  De- 
troit, Michigan,  under  the  name  and  style  of  Modem  Methods  Publishing  Com- 
pany. That  en  to  wit,  the  1st  day  of  June,  1917,  the  plaintiff,  as  manager  of 
said  publication,  received  a  communication   from  the  defendant   setting  forth 


2.    Roads  operated  as  one  ssrstem. 

This  was  an  action  by  a  husband 
and  wife  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been 
sustained  by  the  wife  in  consequence 
of  the  derailment  of  a  train  operated 


by  one  of  the  defendants,  upon  whieh 
she  was  riding  as  a  passenger.  It  ap- 
peared that  the  plaintiff  wife  had  pur- 
chased, at  the  Union  Station  in  E,  a 
ticket  from  E  to  K,  reading  over  the 
lines  of  the  El  Paso  &  8.  W.  R.  Co., 
the  El  Paso  &  N.  E.  Ry.  Co.,  the  El 
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in  great  detail  the  merits  and  advantages  of  its  ''Huron-Superior  Cruise,"  so- 
called,  and  stating  that  said  cruise  included,  among  other  things,  a  trip  on  one 
of  the  defendant's  steamships  from  Detroit,  Michigan,  to  Duluth,  Minnesota, 
and  return  to  Sarnia,  Ontario,  with  meals  and  berth  on  said  steamship,  and  a 
personally  conducted  12-mile  drive  according  to  said  communication,  had  been 
arranged  for  and  would  be  provided  by  the  defendant  for  the  pleasure  and  con- 
venience of  its  passengers  on  said  cruise,  and  stating  further  that  the  duration 
of  said  cruise  was  six  da^s  from  the  commencement  thereof.  That  said  com- 
munication contained  an  invitation  to  the  plaintiff  and  her  associates  to  take 
said  cruise  and  a  proposal  that  if  certain  advertising  matter  of  the  defendant 
therein  mentioned  were  published  in  said  ''Modem  Methods,"  the  defendant 
would  accept  such  advertising  in  half  payment  of  the  cost  of  said  cruise,  and 
would  accept  the  other  half,  to  wit,  $26.75  for  each  person  taking  said  cruise  in  pur- 
suance of  said  offer,  in  cash,  and  stated  further  that  said  proposal  could  be  ac- 
cepted on  behalf  of  the  plaintiff  or  any  member  of  her  family,  or  of  the  busi- 
ness organization  of  which  she  was  a  member.  That  on  to  wit,  the  11th  day  of 
June,  1917,  the  plaintiff,  as  manager  of  said  "Modern  Methods"  duly  accepted 
said  offer  in  behalf  of  herself  and  others,  and  thereupon  the  defendant,  in  con- 
sideration of  the  premises,  promised  and  agreed  to  and  with  the  plaintiff  that 
it  would  provide  safe  means  of  conveyance  and  careful  and  competent  serv- 
ants for  the  transportation  of  the  plaintiff  on  said  cruise,  and  that  at  all  times 
while  the  plaintiff  should  be  on  the  defendant's  steamship  or  in  the  vehicle  to 
be  provided  by  the  defendant  for  said  boulevard  drive  at  Duluth,  the  defendant 
would  carry  her  safely  and  without  injury  to  herself. 

3.  That  said  advertising  matter  of  the  defendant  was  duly  published  in 
said  "Modem  Methods"  and  said  sum  of  $26.75  was  duly  paid  by  the  plaintiff 
to  the  defendiuit  in  accordance  with  said  agreement,  and  that  thereafter  on  to 
wit,  the  11th  day  of  August,  1917,  at  the  city  of  Detroit,  the  plaintiff,  in  pur- 
suance of  said  promises  and  agreements  of  the  defendant,  presented  herself  as 
a  passenger  on  one  of  the  defendant's  steamships  then  and  there  about  to  set 
out  on  said  "Huron-Superior  Cruise"  and  was  received  and  accepted  by  the 
defendant  as  such,  and  was  carried  by  the  defendant  from  said  city  of  Detroit 
to  the  city  of  Duluth,  arriving  at  said  last  mentioned  city  on  to  wit,  the  14tb 
day  of  August,  1917. 

4.  That  the  defendant,  in  violation  of  its  said  promises  and  agreements, 
failed  to  provide  safe  means  of  conveyance  and  careful  and  competent  serv- 
ants for  the  transportation  of  the  plaintiff  and  failed  to  carry  her  safely  and 
without  injury  to  herself.  That  on  to  wit,  the  14th  day  of  August,  1917,  at 
the  city  of  Duluth,  while  the  olaintiff  was,  at  the  invitation  and  direction  of 
the  defendant;  in  the  vehicle  furnished  by  the  defendant,  in  pursuance  of  its 
said  agreement,  for  the  purpose  of  carrying  the  plaintiff  about  the  boulevards 
of  Duluth,  and  while  the  plaintiff  was  in  the  exercise  of  due  care  on  her  part, 
said  vehicle  was  then  and.  there,  by  reason  of  the  defective  nature  thereof 
and  the  carelessness,  negligence  and  incompetence  of  the  defendant's  servant 
in  charge  thereof,  so  negligently  managed  and  driven  that  it  came  in  collision 
with  another  vehicle  and  was  violently  overturned  and  wrecked  and  the  plaintiff 
was  then  and  there  thrown  under  the  wreckage  thereof.  By  means  whereof 
her  left  hand  was  then  and  there  greatly  hurt,  cut,  bmised,  wounded  and 
lacerated  and  the  bones  thereof  crushed  and  broken,  and  she  was  otherwise 
greatly  hurt,  cut,  bruised  and  wounded  in  and  about  the  head,  body  and  limbs, 
and  became  and  was  sick,  sore,  lame  and  disordered  and  so  remained  and  con- 
tinued for  a  long  space  of  time,  to  wit,  until  the-  date  hereof,  during  which 
time  she  suffered  great  bodily  pain  and  mental  distress  and  was  obliged  to  un- 
dergo  medical   and   surgical  treatment   and  became   and  was   permanently   de- 


Paso  &  B.  I.  B.  Co.  and  the  Chicago, 
B.  I.  &  P.  By.  Co.;  that  this  ticket 
was  sold  by  a  representative  of  the 
first-named  carrier,  acting  for  itself 
and  as  agent  of  the  other  carriers; 
that  the  form  of  the  ticket  was  a  con- 
tract in  the  name  of  the  El  Paso  &  S. 


W.  system  (a  name  under  which  the 
three  first-named  carriers  were  at  the 
time  operating),  to  which  coupons, 
representing  the  right  to  transporta- 
tion over  the  lines  of  the  several  con- 
stituent carriers,  were  attached.  The 
present    suit    was    against    the    three 
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prived  of  the  normal  use  of  her  said  hand.  And  by  means  whereof  also  the 
plaintiff's  clothing  and  other  articles  of  personal  use  and  adornment  were  torn, 
lost  and  ruined. 

5.  And  by  reason  of  the  premises  also,  the  plaintiff,  instead  of  deriving 
great  pleasure  and  enjoyment  from  her  trip,  as  she  had  anticipated,  lost  aU 
pleasure  and  enjoyment  therein,  and  on  the  contrary,  instead  of  returning  by 
the  same  steamer  on  which  she  had  come  and  completing  her  trip  in  six  days, 
was  obliged  by  reason  of  her  said  injuries  to  remain  in  a  hospital  at  Duiuth, 
undergoing  medical  and  surgical  treatment  for  the  space  of  to  wit,  one  week, 
and  on  her  return  trip  was  unable  to  derive  any  pleasure  or  enjoyment  there- 
from, but  was  obliged  to  remain  in  her  stateroom  instead  of  passing  her  time 
on  deck  in  the  open  air  and  in  the  company  of  her  fellow  passengers.  And  said 
defendant,  instead  of  providing  the  plaintiff  with  a  comfortable  and  convenient 
room  on  said  return  trip  suitable  for  a  person  in  her  injured  and  disabled 
condition,  provided  her  with  a  small,  uncomfortable  and  inconvenient  stateroom, 
and,  by  reason  of  her  said  injuries  and  the  inconvenient  and  uncomfortable 
room  given  her  by  the  defendant  and  her  inability  to  mingle  with  her  fellow 
passengers  and  enjoy  the  outdoor  air  and  other  pleasures  usually  incident  to  a 
voyage  on  the  lakes,  she  suffered  great  physical  and  mental  distress,  inconven- 
ience and  disappointment.  And  because  of  her  injured  and  helpless  condition, 
the  plaintiff  was  obliged  to  have  special  assistance  in  dressing,  etc.,  from  the 
attendants  on  said  steamer  on  said  return  trip  and  was  put  to  expense  in  the 
sum  of  to  wit,  $5  therefor,  and  was  further  obliged  to  obtain  the  services 
of  a  special  attendant  to  meet  her  upon  her  arrival  at  8amia,  Ontario,  and  to 
accompany  her  to  her  home  at  Ford  City,  Ontario,  at  an  expense  to  the  plain- 
tiff of  to  wit,  $10. 

6.  And  by  reason  of  the  premises,  also,  the  plaintiff  was  for  a  space  of  to 
wit,  one  month  next  after  the  date  of  said  injury,  thereby  hindered  and  pre- 
vented from  performing  her  regular  and  customary  duties  as  manager  of  said 
** Modem  Methods,"  and  was  also  thereby  hindered  and  prevented  from  per- 
forming certain  additional  duties  as  an  accountant,  which  she  had  been  regu- 
larly performing  prior  to  said  injury  and  from  which  she  had  derived  a  re^lar 
income  of  to  wit,  $50  per  month;  that  her  inability  to  perform  said  additional 
duties  has  continued  up  to  the  present  time,  and,  by  reason  of  the  permanent 
character  of  her  said  injuries,  will  continue  as  long  as  she  lives,  and  has  re- 
sulted and  will  result  in  a  permanent  diminution  of  her  income  and  earning 
power  of  to  wit,  $;$0  per  month  from  the  date  of  said  injury. 

7.  And  by  reason  of  the  premises  also,  the  plaintiff  was  put  to  expense, 
costs  and  charges,  in  the  whole  amounting  to  a  large  sum,  to  wit,  $275  in  pro- 
curing medical  and  surgical  attendance,  nursing  and  hospital  treatment  and 
care,  and  was  put  to  further  expense,  costs  and  charges  in  the  sum  of  to  wit, 
$25  in  replacing,  repairing  and  cleaning  her  clothing  and  other  articles  of  per- 
sonal use  and  adornment,  torn,  lost  and  ruined,  as  aforesaid,  and  in  sending 
telegrams  necessitated  by  her  said  injury. 

8.  And  by  reason  of  the  premises  also,  the  plaintiff  was  because  of  her 
injured  and  disabled  condition  obliged  to  leave  her  home  at  Ford  City,  Ontario, 
and  take  up  a  temporary  residence  in  the  city  of  Detroit  in  order  to  be  able  to 
attend  to  her  usual  and  customary  duties,  and  was  put  to  expense,  costs  and 
charges  in  a  large  sum,  to  wit,  $104  for  board  and  lodging  in  said  city  of  De- 
troit, and  will  in  the  future  be  put  to  further  expense  therefor  in  the  sum  of 
to  wit,  $500.  And  by  reason  of  the  premises  also,  the  plaintiff  was  for  a  space 
of  to  wit,  four  weeks  after  resuming  her  usual  and  customary  duties  as  afore- 
said, unable  by  reason  of  her  said  injuries  to  ride  in  public  street  cars,  and  was 


railroad  companies  included  within  the 
El  Paso  &  S.  W.  system  only,  and  the 
accident  in  which  it  was  charged  that 
the  plaintiff  wife  was  injured  oc- 
curred on  the  lines  t)f  the  second  con- 
necting carrier,  the  El  Paso  &  B.  I. 
R.  Co.    Judgment  was  entered  upon  a 


general  verdict  for  the  plaintiffs  for 
$3,585,  and  from  such  judgment  all  of 
the  defendants  appealed,  assigning 
numerous  errors.  Finding  none  of 
these  meritorious,  the  court  affirmed 
the  Judgment.  In  the  coarse  of  the 
opinion  the  court  said,  with  regard  to 
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put  to  expense,  costs  and  charges  in  a  large  sum;  to  wit,  $36  for  taxicab  hire 
in  going  to  and  from  her  place  of  business. 

9.  And  by  reason  of  the  premises  also,  the  plaintiff's  said  hand  has  be- 
come permanently  crippled,  deformed  and  unsightly,  and  the  plaintiff  has  per- 
manently lost  the  normal  use  thereof,  and  has  thereby  been  rendered  perma* 
nently  unable  properly  to  attend  to  her  personal  wants  and  necessities  and  by 
reason  thereof  has  suffered,  and,  as  long  as  she  lives,  will  continue  to  suffer 
great  inconvenience,  worry,  embarrassment  and  humiliation.  And  by  reason 
of  the  premises  also  the  plaintiff  has  been  in  various  other  ways  greatly  injured. 

10.  Wherefore  the  plaintiff  claims  a  judgment  for  the  sum  of  $10,000. 

Count  in  Trespass  on  the  Case. 

The  plaintiff  says: 

1.  That  at  and  prior  to  the  time  of  the  promises  and  agreements  herein- 
after mentioned  and  the  acts  hereinafter  complained  of,  the  defendant  was  and 
now  is  a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  province  of  Ontario,  Canada,  and  was  and  is  a  carrier  of  passengers  for 
hire,  and  maintained  a  line  of  steamships  plying  on  the  Great  Lakes  between 
Detroit,  Michigan,  and  Duluth,  Minnesota,  and  intermediate  ports,  and  for  the 
pleasure  and  convenience  of  its  passengers  and  in  order  to  enhance  the  popu- 
larity of  its  line  of  steamships  with  the  traveling  public,  provided  for  and  ad- 
vertised to  the  public  that  it  furnished  to  its  passengers  a  personally  conducted 
drive  about  the  boulevards  of  Duluth. 

2.  That  on  to  wit,  the  11th  day  of  June,  1917,  and  on  divers  days  there- 
after, at  the  city  of  Detroit,  the  defendant,  in  consideration  of  the  publication 
of  certain  advertisements  for  it  by  the  Richmond  &  Backus  Company,  a  Mich- 
igan corporation,  of  Detroit,  Michigan,  and  the  sum  of  $26.75  to  be  paid  to  it 
by  the  plaintiff,  then  and  there  promised  and  agreed  to  and  with  the  plaintiff 
to  carry  the  plaintiff  on  the  defendant's  "Huron-Superior  Cruise.*'  so-called, 
and  as  a  part  of  said  cruise,  among  other  things,  to  carry  the  plaintiff  on  one 
of  the  defendant  steamships  from  Detroit,  Michigan,  to  Duluth,  Minnesota,  and 
return  to  Samia,  Ontario,  to  give  the  plaintiff  a  12-mile  drive  about  the  boule- 
vards of  Duluth  in  a  vehicle  to  be  furnished  by  the  defendant,  and  to  furnish 
the  plaintiff  with  meals  and  a  berth  on  the  defendant's  said  steamship  during 
said  cruise,  the  same  to  commence  on  a  day  to  be  thereafter  selected  by  the 
plaintiff  and  to  be  completed  on  the  sixth  day  after  the  commencement  thereof. 

3.  That  said  advertisements  were  duly  pifblished  by  said  Richmond  & 
Backus  Company  for  the  defendant  and  said  sum  of  $26.75  was  duly  paid  by 
the  plaintiff  to  the  defendant,  and  thereafter  on  to  wit,  the  11th  day  of  August, 
1917,  at  the  city  of  Detroit,  the  plaintiff,  in  pursuance  of  said  promises  and 
agreements  of  the  defendant,  presented  herself  as  a  passenger  on  one  of  the 
defendant's  steamships  then  and  there  about  to  set  out  on  said  ''Huron-Su- 
periot  Ouise,"  and  was  received  and  accepted  by  the  defendant  as  such  and 
was  carried  by  the  defendant  from  said  citjr  of  Detroit  to  the  city  of  Duluth, 
arriving  at  said  last  mentioned  city  on  to  wit,  the  14th  day  of  August,  1917. 

4.  That  it  then  and  there  became  the  duty  of  the  defendant  to  provide 
safe  means  and  conveyance  and  careful  and  competent  servants  for  the  trans- 
portation of  the  plaintiff  on  said  cruise  and  at  all  times  while  she  should  be 
on  the  defendant's  said  steamship  or  in  the  vehicle  to  be  provided  by  the  de- 
fendant at  Duluth  to  carry  her  safely  and  without  injury  to  herself,  but  that 
the  defendant,  in  violation  of  its  said  duty,  failed  to  provide  safe  means  of 
conveyance  and  careful  and  competent  servants  for  the  transportation  of  the 
plaintiff  and  failed  to  carry  her  safely  and  without  injury  to  herself,  but  on 


the  point  covered  by  this  note,  that 
tke  charge  of  the  court,  which  ''as- 
sumed the  liability  of  all  the  de- 
fendants for  the  negligence  of  any 
one  of  them  resulting  in  the  injury 
of  the  passenger  while  traveling  on 
any  of  said  lines  on  said  ticket,"  was 


correct.  El  Paso  &  N.  B.  By.  Co.  v. 
Landon,  —  Tex.  Civ.  App.  — ,  124  S. 
W.  744  (1910). 

B.     Involving    services   of    terminal 
company. 

Plaintiff    and     a     large     excursion 
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the  contrary,  provided  unsafe  means  of  conveyance  and  careless  and  incompe- 
tent servants  for  the  transportation  of  the  plaintiff  and  caused  her  to  be  earned 
in  a  careless  and  negligent  manner  with  resulting  injury  to  herself,  as  herein- 
after more  particularly  set  forth.  That  on  to  wit,  the  14th  day  of  Aagust, 
1917,  at  the  city  of  Duluth,  while  the  plaintiff  was,  at  the  invitation  and  direc- 
tion of  the  defendant,  in  the  vehicle  furnished  by  the  defendant,  in  pursuance 
of  its  said  agreement,  for  the  purpose  of  carrying  the  plaintiff  about  the  boule- 
vards of  Duluth,  and  while  the  plaintiff  was  in  the  exercise  of  due  care  on  her 
part,  said  vehicle  was  then  and  there,  by  reason  of  the  defective  nature  thereof 
and  the  carelessness,  negligence  and  incompetence  of  the  defendant's  servant 
in  charge  thereof,  so  negligently  managed  and  driven  that  it  came  in  collision 
with  another  vehicle  and  was  violently  overturned  and  wrecked,  and  the  plain- 
tiff was  then  and  there  thrown  under  the  wreckage  thereof.  By  means  whereof 
her  left  hand  was  then  and  there  greatly  hurt,  cut,  bruised,  wounded  and 
lacerated  and  the  bones  thereof  crushed  and  broken,  and  she  was  otherwise 
greatly  hurt,  cut,  bruised  and  wounded  in  and  about  the  head,  body  and  limbs, 
and  became  and  was  sick,  sore,  lame  and  disordered  and  so  remained  and  eon- 
tinned  for  a  long  space  of  time,  to  wit,  until  the  date  hereof,  during  which  time 
she  suffered  great  bodily  pain  and  mental  distress  and  was  obliged  to  undergo 
medical  and  surgical  treatment.  And  by  means  whereof  also  the  plaintiff's 
clothing  and  other  articles  of  personal  use  and  adornment  were  torn,  lost  and 
ruined. 

5.  And  by  reason  of  the  premises  also,  the  plaintiff,  instead  of  deriving 
great  pleasure  and  enjoyment  from  her  trip,  as  she  had  anticipated,  lost  all 
pleasure  and  enjoyment  therein,  and  on  the  contrary,  instead  of  returning  by 
the  same  steamer  on  which  she  had  come  and  completing  her  trip  in  six  days, 
was  obliged  by  reason  of  her  said  injuries  to  remain  in  a  hospital  at  Duluth, 
undergoing  medical  and  surgical  treatment  for  the  space  of  to  wit,  one  week, 
and  on  her  return  trip  was  unable  to  derive  any  pleasure  or  enjoyment  there- 
from, but  was  obliged  to  remain  in  her  stateroom  instead  of  passing  her  time 
on  deck  in  the  open  air  and  in  the  company  of  her  fellow  passengers.  And 
said  defendant,  instead  of  providing  the  plaintiff  with  a  comfortable  and  con- 
venient room  on  said  return  trip  suitable  for  a  person  in  her  injured  and  dis- 
abled condition,  provided  her  with  a  small,  uncomfortable  and  inconvenient 
stateroom,  and,  by  reason  of  her  said  injuries  and  the  inconvenient  and  uncom- 
fortable room  given  by  the  defendant  and  her  inability  to  mingle  with  her 
fellow  passengers  and  enjoy  the  outdoor  air  and  other  pleasures  usually  inci- 
dent to  a  voyage  on  the  lakes,  she  suffered  great  physical  and  mental  distress, 
inconvenience  and  disappointment.  And  because  of  her  injured  and  helpless 
condition,  the  plaintiff  was  obliged  to  have  special  assistance  in  dressing,  etc., 
from  the  attendants  on  said  steamer  on  said  return  trip  and  was  put  to  expense 
in  the  sum  of  to  wit,  $5  therefor,  and  was  further  obliged  to  obtain  the  serv- 
ices of  a  special  attendant  to  meet  her  upon  her  arrival  at  Samia,  Ontario,  and 
to  accompany  her  to  her  home  at  Ford  City,  Ontario,  at  an  expense  to  the 
plaintiff  of  to  wit,  $10. 

6.  And  by  reason  of  the  premises  also,  the  plaintiff  was  for  a  space  of  to 
wit,  one  month  next  after  the  date  of  said  injury,  thereby  wholly  hindered  and 
prevented  from  attending  to  her  regular  and  customary  business,  and  was  also 
thereby  rendered  permanently  incapable  of  performing  certain  duties,  which 
she  had  been  regularly  performing  prior  to  said  injury,  and  from  which  she 
had  derived  a  regular  income  of  to  wit,  $50  per  month;  that  her  inabilitv  to 
perform  said  duties  has  continued  up  to  the  present  time,  and,  by  reason  of  the 
permanent  character  of  her  said  injuries,  will  continue  as  long  as  she  Uves,  and 


party  left  on  a  special  train  of  de- 
fendant company  for  W,  and  arrived 
at  the  terminal  station  of  that  city. 
This  terminal  was  under  the  exclusive 
control  of  a  terminal  company.  The 
defendant  company's  lines  ended  at 
the   receiving   tracks   of  the   terminal 


company,  and  after  passing  that  point 
the  cars,  engines  and  employees  werd 
under  the  exclusive  control  of  the 
terminal  company.  The  return  train 
was  advertised  to  leave  the  terminal 
at  7:10  p.  m.,  and  signs  of  "Express 
to  Beading  only"  were  exhibited  at  a 
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haa  resulted  and  will  result  in  a  permanent  diminution  of  her  income  and  earn- 
ing power  of  to  wit,  $50  per  month  from  the  date  of  said  injury. 

7.  And  by  reason  of  the  premises  also,  the  plaintiff  was  put  to  expense, 
costs  and  charges,  in  the  whole  amounting  to  a  large  sum,  to  wit,  $275  in  pro- 
curing medical  and  surgical  attendance,  nursing  and  hospital  treatment  and 
care,  and  was  put  to  further  expense,  costs  and  charges  in  the  sum  of  to  wit, 
$25  in  replacing,  repairing  and  cleaning  her  clothing  and  other  articles  of  per- 
sonal use  and  adornment,  torn,  lost  and  ruined,  as  aforesaid,  and  in  sen^ng 
telegrams  necessitated  by  her  said  injury. 

8.  And  by  reason  of  the  premises  also,  the  plaintiff  was  because  of  her 
injured  and  disabled  condition  ooliged  to  leave  her  home  at  Ford  City,  Ontario, 
and  take  up  a  temporary  residence  in  the  city  of  Detroit  in  order  to  be  able 
to  attend  to  her  usual  and  customary  business,  and  was  put  to  expense,  costs 
and  charges  in  a  lar^e  sum,  to  wit,  $104  for  board  and  lodging  in  said  city 
of  Detroit,  and  will  in  the  future  be  put  to  further  expense  therefor  in  the 
Slim  of  to  wit,  $500.  And  by  reason  of  the  premises  also,  the  plaintiff  was  for 
a  space  of  to  wit,  four  weeks  after  resuming  her  usual  and  customary  business 
as  aforesaid,  unable  by  reason  of  her  said  injuries  to  ride  in  public  street  cars 
and  was  put  to  expense,  costs  and  charges  in  a  large  sum,  to  wit,  $36  for  taxi- 
cab  hire  in  going  to  and  from  her  place  of  business. 

9.  And  by  reason  of  the  premises  also,  the  plaintiff's  said  hand  has  be- 
come permanently  crippled,  deformed  and  unsightly  and  the  plaintiff  has  perma- 
nently lost  the  normal  use  thereof,  and  has  thereby  been  rendered  permanently 
unable  properly  to  attend  to  her  personal  wants  and  necessities,  and  by  reason 
thereof  has  suffered,  and  as  long  as  she  lives,  will  continue  to  suffer  great  in- 
convenience, worry,  embarrassment  and  humiliation.  And  by  reason  of  the 
premises  also  the  plaintiff  has  been  in  various  other  ways  greatly  injured. 

10.  Wherefore  the  plaintiff  claims  a  judgment  for  the  sum  of  $10,000. 

Notice  Under  the  General  Issue. 

Dear  Sir: 

Take  notice  that  at  the  trial  of  the  above  entitled  cause, 
under  the  general  issue  pleaded,  defendant  will  show  that  at  the 
time  the  plaintiff  sustained  the  injuries  (if  any  were  sustained) 
alleged  and  set  out  in  the  declaration,  she  was  not  a  passenger 
of  the  defendant,  but  on  the  contrary,  was  the  passenger  of  the 
"Board  of  Trade  Livery,''  of  Duluth,  Minnesota,  riding  in  a  con- 
veyance belonging  to,  and  under  the  control  of  the  said  **  Board 
of  Trade  Livery,''  and  the  defendant  company  had  no  interest  in 
or  control  over  the  operations  of  the  said  conveyance,  all  of  which 
was  well  known  to  plaintiff. 

Dated  at  Port  Huron,  Michigan,  this  4th  day  of  March,  A.  D.  1918. 

STONE,  J.     This  is  an  action  for  damages  for  personal  injuries 


gateway  entrance.  A  large  number  of 
persons  had  aggregated,  and  after 
some  delay  the  sign  was  shifted 
from  one  gate  to  another,  whereupon 
the  crowd  surged  in  a  body  to  the 
sign  at  the  new  location.  In  the  crush 
plaintiff  was  pushed  against  a  metal 


guard  and  severely  injured.  The 
court,  reversing  the  judgment  for  the 
plaintiff  for  $936,  said:  **In  every 
case  called  to  our  attention  in  which 
the  carrier  has  been  held  liable,  it  has 
either  direct  or  implied  control  over 
the  agencies  which  produced  the  plain- 
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to  plaintiff.  The  plaintiff  was  injured  at  Duluth,  Minnesota,  on 
August  14,  1917,  while  on  a  cruise,  so-called,  given  by  the  defendant. 
At  the  time  of  the  injury  she  was  riding  in  an  automobile  owned 
by  the  Board  of  Trade  Ldvery  Company,  of  Duluth,  the  automobile 
ride  being  given  as  a  part  of  the  cruise. 

The  plaintiff  was  the  editor  and  sole  manager  of  a  monthly  pub- 
lication known  as  ** Modern  Methods,"  published  by  the  Richmond 
&  Backus  Company  of  Detroit,  a  corporation,  under  the  name  of 
Modem  Methods  Publishing  Company. 

The  defendant  operates  a  line  of  steamers  between  Windsor,  On- 
tario; Detroit;  Sarnia,  Ontario,  and  Duluth,  and  intermediate 
ports.  About  June  1,  1917,  there  came  into  the  hands  of  the  plain- 
tiff, as  such  manager,  a  letter  from  the  advertising  manager  of 
the  defendant,  which,  omitting  immaterial  portions,  was  as  follows: 

''MODERN  METHODS, 
"Detroit,  Mich. 

"Gentlemen:  We  want  to  extend  to  you  the  opportunity  of  taking  a  flix- 
day,  round  trip  Great  Lakes  Voyage  this  summer,  paying  for  one-half  of  the 
entire  cost  of  the  trip  with  advertising  in  your  pubUcation. 

"The  trip  is  the  1,600-mile  Huron-Superior  (Suise,  starting  at  either  De- 
troit, Sarnia  or  Duluth.  »  »  ♦  The  entire  cost  is  $53.50  from  Detroit  or 
$50.00  from  Sarnia,  including  transportation,  meals,  berth,  side  trips — every- 
thing. 

*'The  enclosed  'proof*  shows  you  our  double  column,  seven-inch  advertise- 
ment. If  you  will  run  this  advertisement  in  your  publication  enough  times  to 
equal  the  cost  of  transportation  on  the  trip— or,  in  other  words,  one-half  of  the 
entire  cost — ^we  will  accept  the  other  half,  $26.75  or  $25.00  in  cash  as  pay- 
ment for  meals,  berth,  etc.  You  may  accept  this  offer  for  yourself,  or  some 
member  of  your  family  or  organization.  In  case  you  wish  more  than  one  ticket, 
you  should  figure  on  allowing  us  enough  advertising  to  equal  the  amount  of  the 
transportation.  For  instance,  if  you  desire  two  tickets  from  Detroit  to  Du- 
luth,  you  should  allow  us  $53.50  in  advertising,  and  the  cruise  for  two  will  cost 
you  $53.50  in  cash. 

"This  Huron-Superior  Cruise  is  truthfully  called  the  Greatest  Fresh  Water 
Voyage  in  the  world.  »  »  •  We  could  never  begin  to  explain  its  wonders 
in  this  limited  space,  so  we  are  sending  under  separate  cover  a  folder,  includ- 
ing time  table,  which  will  tell  you  all  about  it.  Please  read  the  enclosed  card 
carefully.  Then  sign  and  mail  it,  being  sure  to  fill  out  all  blank  spaces.  •  ♦  • 
When  we  receive  the  card  we  will  consider  the  agreement  made  between  us. 
♦  ♦  ♦  Come  along  this  year  and  ♦  •  »  bring  someone  in  your  family  or 
organization  with  you." 

The   **  proof     referred   to  in   the   foregoing   letter   and   enclosed 


tiff's  injuries.  It  is  bound  to  use 
such  means  as  are  reasonably  neces- 
sary to  prevent  injury  to  individuals 
from  the  conduct  and  presence  of  un- 
usual crowds  in  passing  to  and  from 
its  trains,  but  the  impossible  is  not 
required  of  such  companies.  And  when 


it  is  apparent,  as  it  Is  by  this  record, 
that  the  defendant  company  had  no 
control  or  right  of  control  over  an 
unruly  crowd  that  was  not  on  its 
property,  or  any  property  over  which 
it  had  a  contract  right  of  control,  the 
plaintiff  cannot  recover,  for  the  rea- 
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therewith,   was   an   advertisement    headed    ''Northern    Navigation 
Cruises,"  and  contained,  among  other  things,  the  following: 

< '  Iy600-Mile,  8ix-Da7  Detroit-Duluth  Cruise — ^Between  Detroit,  Samia,  S.  S. 
Marie,  Port  Arthur,  Ft.  William  and  Duluth.  Excellent  meals,  comfortable 
staterooms,  side  trips— aU  included  in  your  ticket.    No  extras." 

The  folder  referred  to  in  the  letter  was  received  by  the  plaintiff 
and  read  by  her.  She  also  secured  an  additional  folder  and  took 
it  home  with  her.  This  folder  contained  a  detailed  description  of 
the  Detroit-Duluth  trip  with  the  following  references  to  the  Boule- 
vard drive  in  Duluth: 

"To  enhance  your  pleasure,  we  have  added  personally  conducted  side  trips, 
such  as  visits  to  Falls,  Boulevard  Drive,  fishing  excursions  and  basket  picnics 
to  quaint  spots. 

''So  that  none  of  the  most  wo'nderful  things  may  be  missed,  arrangements 
have  been  made  by  the  Northern  Navigation  Company  for  a  personally  con- 
ducted trip  about  the  Boulevards,  and  interesting  places  of  Duluth — a  most 
pleasing  and  delightful  diversion.'' 

After  the  descriptive  portion  of  the  folder  and  in  the  portion 
giving  rates  of  fare,  time  tables,  etc.,  appears  the  following: 

"NOBTHEBN    NAVIGATION    CONTINUOUS    CBUISES." 

Personally  Conducted  Tours  of  the  Great  Lakes,  with  Side  Trips,  Meals, 
Berths,  Afternoon  Teas,  etc,  all  included  in  the  Tickets. 

"Cruise  No.  1.  Detroit,  Mich.,  or  Samia,  Ont.,  to  Duluth,  Minn.,  and  re- 
turn. •  •  •  This  six-day  cruise  includes  meals,  berth,  trip  to  Kakabeka 
Falls  at  Port  Arthur,  drive  around  the  boulevards  at  Duluth,  returning  to  De- 
troit six  days  after  embarking.  Price  of  entire  cruise  (continuous  passage) 
♦53.50." 

The  minimum  round  trip  fare,  including  meals  and  berth,  is 
shown  by  the  table  of  fares  to  be  $53.50.  Near  the  end  of  the 
folder  is  a  list  of  the  connecting  carriers  at  the  various  ports.  The 
Board  of  Trade  Livery  Company  is  not  included  in  this  list  of  con- 
necting carriers,  nor  is  it  specifically  mentioned  anywhere  in  the 
folder. 

After  discussing  the  trip  with  members  of  her  family,  the  plain- 
tiff filled  out  and  returned  the  card  enclosed  with,  and  referred  to 
in,  the  letter.     The  material  portions  of  this  card  read  as  follows: 


son  that  it  could  not  reasonably  have 
anticipated  or  guarded  against  an  un- 
expected movement  of  an  unruly  as- 
semblage of  excursionists  on  the  prop- 
erty of  another  company."  Bright  v. 
Pennsylvania  B.  Co.,  69  Pa.  Super. 
Ot  18S  (IWS). 

19  N.  C.  C.  A.— 27 


O.  Including  coupon  for  ferry  passage. 

The  plaintiff  purchased  at  the  sta- 
tion of  the  defendant  company  in  G 
a  ticket  on  which  was  printed:  "West 
Jersey  ft  Seashore  Railroad  Company. 
Good  for  one  passage  from  Gloucester 
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''I  accept  your  proposition  as  outlined  in  your  letter  of  June  Ist.  ♦  ♦  ♦ 
Please  issiie  ticket  (tickets)  to  Mr.  and  Mrs.  John  Ferguson,  Miss  L.  E.  Thur- 
ston (Editor)  and  Mrs.  J.  O.  Thurston  (Mother).  I  will  arrange  the  date  of 
sailing  and  inform  you  whether  I  wish  to  start  from  Detroit  or  Duluth  when 
you  ask  me  for  this  information." 

The  defendant's  advertisements  were  run  in  the  July  and  August 
issues  of  ** Modern  Methods/'  and  about  July  11th  the  plaintiff  re- 
ceived a  letter,  enclosing  transportation  tickets,  so-called,  the  ma- 
terial portions  of  which  are  as  follows: 

'*  MODERN  METHODS, 

**  Detroit,  Michigan. 

"Attention:     Mr.  L.  E.  Thurston. 

"Gentlemen:  You  will  find  enclosed  transportation  tickets  for  Miss  L.  E. 
Thurston  *  *  *  all  of  which  will  apply  on  the  Northern  Navigation  ex- 
change contract  which  you  have  with  us.  If  you  will  take  these  tickets  to  the 
ofQce  of  Mr.  Leidich,  69  Fort  street,  west,,  he  will  show  you  a  chart  of  the 
boat,  so  that  you  may  reserve  just  the  accommodation  you  desire,  and  these 
transportation  tickets  enclosed  will  apply  on  your  tickets  to  the  values  indi- 
eated  on  each  ticket."    •     »     • 

Enclosed  with  this  letter  were  transportation  tickets  for  the 
several  persons  named  in  the  letter.  The  material  portion  of  the 
ticket  issued  to  the  plaintiff  was  as  follows: 

'*  Northern  Navigation  Company,  Ltd.  Duplicate  Advertising  Order.  Good 
for  One  First  Class  Passage,  Meals  and  Berth  Extra.  From  Detroit  to  Duluth. 
For  L.  E.  Thurston  account  of  'Modern  Methods.'  •  ♦  »  Under  no  circum- 
stances must  this  ticket  be  sold  or  transferred.  *  •  •  It  will  not  be  ac- 
cepted for  passage  unless  presented  by  the  person  named  hereon,  whose  signa- 
ture is  reproduced  on  back  hereof  before  presentation  for  passage.  Meals  and 
berth  to  be  paid  for  in  cash  at  one-half  of  regular  fare  for  any  trip.  To  be 
signed  in  ink  before  presenting  for  passage.  Side  trips  which  are  a  part  of 
regular  cruise  are  included  in  this  ticket.  If  •  presented  by  any  other  person 
than  the  one  whose  name  is  shown  hereon,  ticket  will  be  forfeited  and  purser 
will  collect  regular  fare." 

After  the  foregoing  was  a  blank  for  the  holder's  signature. 
This  ticket  was  signed  by  Miss  Thurston,  and  was  taken  by  her 
to  the  office  of  Mr.  Leidich,  the  defendant's  agent,  where  she  made 
her  reservation  and  paid  the  balance  of  the  cost  of  the  trip  in 
cash.  At  the  time  of  surrendering  the  ticket  and  paying  the  bal- 
ance of  the  money,  she  received  another  ticket  in  booklet  form 
containing  seven  coupons  for  the  several  portions  of  the  trip.  The 
first  three  coupons  were  for  use  on  the  defendant's  boats  and  did 


to  Philadelphia,  Market  Street 
Wharf.''  The  method  of  transporta- 
tion was  by  rail  from  G  to  defend- 
ant's station  in  Camden,  thence  by 
ferry  across  the  Delaware  river  to 
Market  Street  Wharf,  P.  The  ^ticket 
was  taken  up  by  the  conductor  on  the 


train.  When  the  ferry  boat  reached 
the  P  side  of  the  river  a  tugboat 
passed  in  front  of  its  bow,  and  in  or- 
der to  avert  a  collision  the  ferry  was 
obliged  to  turn  its  bow  slightly,  this 
resulting  in  a  jar  with  the  piling  and 
consequent     injury    of     the    plaintiff. 
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not  purport  to  be  anything  more  than  tokens  evidencing  the  pas- 
senger's right  to  transportation  and  accommodations.  The  fifth 
coupon  was  for  the  Boule\^rd  drive  at  Duluth  and  was  in  the  fol- 
lowing form: 

** Issued    by    Northern    Navigation    Company    (Limited).      Board    of  Trade 

Livery.     Boulevard  Drive  at  Duluth.     On  Conditions  named  in  contract.  First 

Class — ^Not  good  if  detached  from  contract  bearing  signature.  Duluth,  Minn. 
&  Return.** 

On  the  inside  of  the  back  cover  of  the  ticket  were  certain  con- 
ditions in  fine  print,  among  which  was  the  following: 

''2nd.  In  selling  this  ticket  for  passage  over  other  transportation  compa- 
nies' lines,  this  company  acts  only  as  agent,  and  assumes  no  responsibility  be- 
yond its  own  line.*' 

Below  the  conditions  were  the  words,  **I  agree  to  the  above," 
with  a  blank  space  marked  **  Signature, ' '  and  another  marked 
''Witness.''  The  plaintiff  testified  that  these  conditions  were  not 
called  to  her  attention  at  the  time  the  ticket  was  issued  to  her; 
that  she  did  not  sign  the  same;  that  she  was  not  asked  to  do  so, 
and  that  she  had  no  knowledge  of  their  existence.  This  testimony 
was  not  contradicted,  and  the  defendant  did  not  produce  the  un- 
used portion  of  the  ticket,  which  had  been  surrendered  by  the 
plaintiff.  She  had  the  ticket  in  her  possession  for  about  two  weeks 
before  sailing,  but  according  to  her  testimony  she  made  little  or 
no  examination  of  it,  but  put  it  away  in  a  safe  place  and  did  not 
get  it  out  until  the  morning  she  started  away.  When  the  ticket 
was  called  for,  she  handed  it  to  the  purser,  or  other  ofScer,  who 
took  out  the  necessary  coupons  and  returned  it  to  her,  and  she 
put  it  in  her  bag. 

The  plaintiff  commenced  her  trip  on  August  11th,  and  was  in- 
jured on  August  14,  1917,  while  taking  the  Boulevard  drive,  called 
for  by  her  ticket,  in  a  vehicle  furnished  by  the  Board  of  Trade' 
Livery  Company,  a  Minnesota  corporation,  under  an  arrangement 
between  the  latter  and  the  defendant.  This  arrangement  between 
the  two  companies,  which  are  separate  corporations  having  no 
identity  of  ownership  or  management,  appears  to  have  been  oral. 


Defendant's  contention  was  that  the 
ticket  purchased  by  plaintiff  did  not 
render  defendant  liable  for  the  negli- 
gence of  a  connecting  carrier,  and  as 
the  evidence  failed  to  prove  that  de- 
fendant operated  the  ferry  the  verdict 
should  be  for  defendant.     Affirming  a 


judgment  for  the  plaintiff  for  $8,000, 
the  court  held:  **The  ticket  pur- 
chased by  the  plaintiff  was  a  single 
ticket  for  the  whole  journey,  and 
there  was  nothing  on  its  face  to  indi- 
cate that  any  part  of  the  transpor- 
tation was  to  be  by  means  of  another 
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and  was  made  at  the  direction  of  the  defendant's  general  passenger 
agent,  who  testified  that  the  cruise  was  gotten  up  in  as  attractive 
a  manner  as  possible,  in  order  to  procure  as  many  tourists  as 
possible,  and  that  the  side  trips,  including  the  Boulevard  drive, 
were  for  the  purpose  of  adding  to  the  attractiveness  of  the  cruise. 
The  defendant  paid  the  livery  company  seventy-five  cents  for  each 
of  the  former's  passengers  carried  by  the  latter.  The  full  name  of 
the  Board  of  Trade  Livery  Company  does  not  appear  anywhere  in 
any  of  the  correspondence,  or  folder,  or  the  tickets  issued  to  the 
plaintiff ;  and  the  only  place  where  the  words  ''Board  of  Trade 
Livery"  appear  is  on  the  coupon  in  the  ticket,  exhibit  7.  It  fur- 
ther appeared  that  the  plaintiff  had  twice  before  taken  this  same 
trip,  using  the  same  kind-  of  ticket. 

At  the  time  of  the  injury  said  automobile  was  being  driven  by 
an  employee  of  said  Board  of  Trade  Livery  Company,  nor  was 
there  an  employee  of  defendant  in  the  machine.  This  livery  com- 
pany conducted  a  general  taxi-cab,  transfer  and  baggage  business 
in  Duluth. 

At  the  close  of  the  plaintiff's  evidence,  defendant  moved  for  a 
directed  verdict,  on  the  ground  that  the  plaintiff's  proofs  show 
that  at  the  time  of  the  injury  alleged  in  the  declaration  the  plain- 
tiff was  not  a  passenger  of  the  Northern  Navigation  Company,  but 
was  a  passenger  of  the  Board  of  Trade  Livery  Company;  and  that 
she  was  such  a  passenger  of  the  Board  of  Trade  Livery  appears  on 
the  face  of  the  coupon  in  the  ticket  entitling  her  to  the  Boulevard 
drive  at  Duluth,-  and,  further,  defendant  is  not  responsible  for  the 
injuries  received  by  the  plaintiff  while  taking  this  Boulevard  drive 
over  the  line  of  the  Board  of  Trade  Livery  by  virtue  of  the  provi- 
sion in  the  contract  of  carriage,  the  second  condition  being: 

"In  selling  this  ticket  for  passage  over  other  transportation   companies' 
lines,  this  company  is  acting  only  as  agent,  and  assumes  no  responsibility  be- 
'  yond  its  own  line," 

— ^which  ticket  and  contract  were  accepted  by  the  plaintiff  and 
kept  in  her  possession  for  approximately  two  weeks  before  start- 
ing the  voyage,  and  after  the  commencement  of  the  voyage  for  three 
days  before  taking  the  Boulevard  drive. 


carrier.  It  imported  prima  facie  that 
the  defendant  owned  or  operated  all 
the  means  of  transportation  between 
the  points  named  on  the  ticket,  and 
no  question  of  the  liability  of  a  con- 
necting carrier  arose  in  the  case.  The 
plaintiff     was     a    passenger     injured 


through  the  means  of  transportation, 
and  she  might  have  rested  her  case 
on  the  proof  of  these  facts/'  It  was 
not  error,  the  court  thus  held,  to  re- 
fuse to  direct  a  verdict  for  the  de- 
fendant on  the  ground  that  there  was 
no  proof  that  the  defendant  was  op- 
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This  motion  was  denied  by  the  court,  and  was  renewed  at  the 
close  of  all  the  testimony,  with  the  additional  reason  that  all  the 
counts  of  the  plaintiff 's  declaration  rely  solely  upon  the  contract 
for  transportation  made  with  ** Modern  Methods," — a  trade  name 
under  which  the  Richmond  &  Backus  Company  trade;  and  that  the 
plaintiff  cannot  rely  upon  this  contract  of  transportation  because 
she  was  not  a  party  to  it.  The  court  reserved  its  decision  upon  this 
last  motion.  Upon  the  trial  the  plaintiff  recovered  a  verdict  of 
$1,700. 

There  was  made  subsequent  a  motion  for  judgment  for  the  de- 
fendant non  obstante  veredicto.  This  motion  was  denied,  defendant 
duly  excepting,  and  a  judgment  upon  the  verdict  was  entered  for 
the  plaintiff.  The  defendant  has  brought  error,  and  the  only 
assignments  of  error  are  on  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant,  and  to  the  refusal  to  enter  judgment 
non  obstante  veredicto. 

The  only  question  upon  this  record  is  whether  there  was  any 
evidence  from  which  the  jury  might  find  that  the  defendant  com- 
pany contracted  as  principal,  to  furnish  the  plaintiff  with  the 
Boulevard  drive.  The  legal  questions  raised  and  discussed  by  the 
appellant  are:  That  it  appearing  that  the  accident  occurred  off 
defendant's  own  line,  it  is  not  liable. 

First.    That  the  defendant,  presrunptiyely,  is  not  liable. 

Second.  That  this  presumption  is  not  rebutted,  and  therefore  there  is  no 
extraterminal  liability. 

Third.  That  the  ticket  (exhibit  7)  is  the  contract,  and  that  the  plaintiflP 
is  bound  by  the  limitation  against  extraterminal  liability,  in  the  ticket. 

Fourth.  That  the  statements  in  the  defendant's  folder  and  in  the  cor- 
respondence between  it  and  ''Modem  Methods,"  are  no  part  of  the  plaintiff's 
contract,  plaintiff  not  being  a  party  thereto. 

1.  Upon  the  first  proposition  appellant  quoted  from  10  Corp. 
Juris,  p.  818,  the  following  language: 

"Rule  of  No  Extra  Terminal  LiabUity.  By  the  weight  of  authority,  in  the 
absence  of  a  special  contract  for  through  transportation,  the  sale  by  a  carrier 
of  an  ordinary  coupon  ticket  for  transportation  over  its  own,  and  an  independ- 
ent connecting  line,  does  not  give  rise  to  a  contract  for  through  transportation, 
but  the  initi^  earrier  acts  as  principal  merely  with  reference  to  its  own  line, 
and  as  agent  of  the  connecting  carrier  in  contracting  for  transportation  over 


erating  the  ferry.  Prethrow  v.  West 
Jersey  &  8.  R.  Co.,  214  Pa.  112,  112 
Am.  St.  Rep.  736,  63  Atl.  415  (1906). 

D.    Oontalning   bus   transfer   coupon. 

Plaintiff's  wife  purchased   a  ticket 
from  the  A  railway  for  one  continuous 


trip  from  B  to  P  over  the  A,  B  and  C 
railways.  There  was  attached  to  the 
ticket  a  coupon  entitling  her  to  a 
transfer  from  the  station  of  the  B 
railroad  to  that  of  the  C  line.  Alight- 
ing from  the  train  at  this  station,  she 
inquired    of   the   B    railroad's    agents 
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the  connecting  line;  and  the  right  of  the  purchaser  and  the  responsibility  of 
the  different  companies  are  the  same  as  though  separate  tickets  had  been  pur- 
chased by  him  from  each,  and  each  is  responsible  only  for  the  acts  of  its  own 
agents  and  for  injury  suffered  on  its  own  line,  or  for  the  fault  or  negligence 
of  its  employees  while  running  its  cars  on  the  connecting  line.  In  such  a  case 
the  initial  carrier  discharges  its  duty  when  it  delivers  the  passengers  at  the 
end  of  its  own  line  ready  to  continue  the  transportation  on  the  connecting 
line,  and  it  will  not  be  liable  for  any  failure  of  the  connecting  carrier  to 
perform  its  independent  contract. '* 

Also,  counsel  cite  Dresser  v.  Railway  Co.,  53  C.  C.  A.  559,  116 
Fed.  281;  Chicago,  etc.,  R.  Co.  v.  Mulford,  162  111.  522,  44  N.  E. 
861,  35  L.  R.  A.  599;  and  Pennsylvania  R.  Co.  v.  Jones,  155  U.  S. 
333,  39  L.  Ed.  176,  15  Sup.  Ct.  136.  We  h^ve  examined  these  au- 
thorities, and  we  think  they  are  to  the  effect  that  in  the  absence  of  ^ 
any  special  contract,  the  mere  act  of  selling  tickets  of  other  trans- 
portation companies  does  not  make  the  selling  company  liable  as 
principal.  But  this,  in  our  opinion,  does  not  fully  meet  the  question 
before  us.  At  the  close  of  the  section  in  Corpus  Juris,  from  which 
appellant's  counsel  quoted,  is  the  following: 

"It  has  been  held,  however,  that  where  the  initial  carrier  sells  a  passenger 
a  ticket  entitling  him  to  ride  over  the  lines  of  the  initial  and  connecting  car- 
rier, but  without  any  stipulations  as  to  liabilities  for  accidents,  the  initial  car- 
rier does  not  thereby  relieve  itself  from  liability  for  injuries  received  on  the 
line  of  the  connecting  carrier." 

It  is  said  by  plaintiff,  in  reply  to  appellant's  contention  upon 
this  point,  that  the  presumption  against  extra  terminal  liability 
has  no  application,  because  the  claim  of  the  plaintiff  is  founded 
upon  a  special  contract  for  the  entire  trip.  In  other  words,  that 
the  presumption  contended  for  by  appellant  only  exists  in  the 
absence  of  a  special  contract,  and  that  the  principle  of  the  cases 
cited  is  not  applicable  to  the  instant  case,  in  which  plaintiff's  claim 
is  founded  upon  a  contract  by  which  the  defendant  assumed  the 
responsibility  for  the  entire  trip.  We  think  there  is  much  force 
in  this  position  of  plaintiff's  counsel. 

2.  It  is  urged  by  appellant  that  this  presumption  is  not  rebutted 
by  any  evidence  in  the  case;  that  there  is  nothing  in  the  letter  of 
the  defendant,  pr  in  what  is  termed  the  **  proof  or  the  regular 
folder  of  the  defendant,  that  even  approximately  shows  a  contract 
for   extra   terminal   liability,    and    defendant's    counsel,    upon    this 


for  the  vehicle  to  transfer  her,  and 
was  directed  to  take  an  autobus, 
owned  and  operated  by  S,  which  was 
then  in  the  yards  of  B  railroad,  con- 
necting carrier.  She  presented  her 
ticket  to  the  driver,  who  tore  oflP  the 
coupon,  retained  it,  and  directed  her 


to  enter  the  bus.  While  being  thus 
transferred  plaintiff  was  injured  by 
falling  from  such  bus  by  reason  of  its 
defective  construction  and  the  negli- 
gence of  the  driver.  Plaintiff  origi- 
nally brought  suit  against  A  and  B 
railways   and   8,   but   afterwards  dis- 
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point,  cite  Myrick  v.  Railroad  Co.,  107  U.  S.  102,  27  L.  Ed.  327, 
1  Sup.  Ct.  425,  to  the  effect  that  such  agreement  will  not  be  inferred 
from  doubtful  expressions  or  loose  language,  but  only  from  clear 
and  satisfactory  evidence.  And  counsel  insist  that  without  relying 
on  the  limitation  against  extra  terminal  liability  apparent  in  the 
ticket,  the  defendant  is  entitled  to  a  reversal  of  the  judgment  below. 

In  reply  to  this  position,  it  is  urged  by  plaintiff's  counsel  that 
the  evidence  clearly  established  a  contract  by  which  the  defendant, 
as  principal,  assumed  the  responsibility  for  the  Boulevard  drive; 
that  the  final  ticket  issued  to  the  plaintiff  is  not  the  sole  evidence 
of  the  contract,  the  existence  and  terms  of  which  are  to  be  deter- 
mined from  the  facts  and  circumstances  in  the  case. 

That  the  jury,  under  the  charge,  considered  the  facts,  and  found 
the  existence  of  a  contract  for  through'  transportation,  no  doubt 
from  the  letter  of  the  defendant,  the  ** proof"  enclosed  with  the 
letter,  the  folder,  and  the  first  ticket  issued  to  the  plaintiff  (being 
the  ticket  which  she  exchanged  for  the  coupon  ticket),  the  original 
ticket  having  stated  that  **the  side  trips  which  are  a  part  of  reg- 
ular cruise,  are  included  in  this  ticket.''  This  ticket  was  issued 
to  the  plaintiff  with  her  name  written  thereon,  in  the  space  provided 
therefor,  and  she  was  required  to,  and  did  sign  it  at  the  time  of 
presentation  for  the  coupon  ticket.  The  fare  was  the  regularly 
advertised  fare.  The  ''side  trips"  therein  referred  to  as  a  **part 
of  the  regular  trip"  could  mean  nothing  else  than  the  trips  including 
the  Boulevard  drive,  referred  to  in  the  folder. 

It  is  further  urged  by  plaintiff  that  even  if  the  language  used 
were  less  plain  and  unambiguous,  any  doubt  regarding  the  meaning 
of  the  same  would,  under  a  well-established  rule,  be  resolved  against 
the  defendant — citing  Norman  v.  Railway  Co.,  161  N.  C.  330,  Ann. 
Cas.  1914D  917,  77  S.  E.  345,  where  the  following  language  is  used: 

"In  construing  contracts  of  this  kind,  language  of  uncertain  or  doubtful 
meaning  should  generally  be  taken  in  its  strongest  sense  against  the  company 
by  which  the  ticket  was  issued  and  sold,  and  in  favor  of  the  purchaser.*' 

See  Georgia  Railroad  &  Banking  Co.  v.  Clarke,  97  Ga.  706,  25 
S.  E.  368;  Baltimore  &  Ohio  R.  Co.  v.  Doyle,  74  C.  C.  A.  246,  142 


missed  the  suit  as  to  the  A  railroad 
and  S,  and  filed  an  amended  petition 
setting  forth  that  the  B  railway  had 
made  a  private  arrangement  with  the 
owner  of  the  bus  to  transfer  its 
through  passengers  from  depot  to  de- 
pot.     Reversing   a    judgment    sustain- 


ing a  demurrer  to  the  amended  peti- 
tion, the  court  held  that  the  averment 
of  the  amended  petition  stated  a  good 
cause  of  action  against  the  B  rail- 
way. While  the  A  railway,  the  ini- 
tial carrier,  was  not  before  the  court 
in  this  suit,  the  court  observed,  after 


Digitized  by 


Google 


424     19  Neoligencb  and  Compensation  Cases  Annotated.     [Mich. 

Fed.  669;  Stanard  Milling  Co.  v.  Transit  Co.,  122  Mo.  259,  26  S.  W. 
704. 

It  is  answered  by  plaintiff  that  the  fact  that  she  had  made  the 
Duluth  trip  on  former  occasions  and  had  used  a  ticket  similar  to 
the  ticket  in  this  case,  is  unimportant;  that  it  was  merely  a  cir- 
cumstance to  be  considered  by  the  jury  in  determining  whether  the 
plaintiff  had  actual  knowledge  of  the  conditions  of  the  ticket — 
citing  The  Majestic,  166  U.  S.  375,  41  L.  Ed.  1039,  17  Sup.  Ct.  597. 

We  cannot  say  that  the  correspondence  in  connection  with  the 
''proof,''  especially  the  folder  which  came  into  the  possession  of 
the  plaintiff,  outside  of  the  correspondence,  and  was  evidently  in- 
tended for  the  use  of  the  public  generally,  furnished  no  evidence 
for  the  jury  to  reach  the  conclusion  which  it  did. 

3.  It  is  the  proposition  of  the  appellant  here,  that  the  ticket 
(exhibit  7)  constituted  the  entire  contract.  Counsel  there  cite  10 
Corp.  Juris,  p.  702,  §1137-b;  McWethy  v.  Railroad  Co.,  127  Mich. 
333,  55  L.  R.  A.  306,  and  many  authorities  from  other  jurisdictions. 

It  is  claimed  by  appellant  that  all  authorities,  both  English  and 
American,  agree  that  the  carrier  in  selling  a  ticket  beyond  its  own 
line,  may  appropriately  limit  its  liability  to  its  own  line,  there  being 
no  obligation  on  its  pari  to  assume  extra  terminal  liability.  We 
agree  with  this  proposition,  but  think  the  question  involved  here 
is,  whether  in  selling  this  ticket  it  appropriately  limited  its  lia- 
bility to  its  own  line,  in  explicit  terms  that  were  called  to  the  atten- 
tion of  the  plaintiff. 

In  McWethy  v.  Railroad  Co.,  supra,  the  question  of  whether  the 
plaintiff's  attention  there  had  been  actually  called  to  the  terms  of 
the  ticket  was  not  involved,  and  there  was  no  evidence  of  a  special 
contract.  It  is  the  contention  of  the  plaintiff  upon  this  branch  of 
the  case,  that  the  ticket  is  not  the  sole  evidence  of  the  contract; 
that  the  real  contract  may  always  be  shown  notwithstanding  the 
issuance  and  acceptance  of  the  ticket;  that  the  coupon  contained 
no  reference  to  the  back  cover;  that  while  it  is  true  that  the  cou- 
pon in  question  did  contain  the  words  **on  conditions  named  in 
contract'*  and  *'not  good  if  detached  from  contract  bearing  signa- 
ture," there  was  nothing  which   in   any  way  tended  to   call   the 


quoting  provisions  of  the  Oarmaek 
amendment:  '* While  it  is  nnqnestion- 
ably  true  that  the  Colorado  Southern 
Hailway  Company  fthe  A  railroad], 
the  initial  carrier,  is  liable  for  sneh 
injuries  as  were  suffered  by  the  plain- 


tiff's wife,  none  of  the  intermediate 
carriers  are  liable  for  any  injuries  not 
caused  by  its  own  negligent  or  wrong- 
ful act."  Gray  v.  Colorado  Southern 
By.  Co.,  —  Tex.  Civ.  App.  — ,  204  S. 
W.  347  (1918). 
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attention  to  the  inside  of  the  back  cover;  and  it  is  urged  that  the 
ticket  was  not  sold,  as  claimed  by  defendant,  at  a  reduced  rate. 
It  was  sold  for  the  price  stated  in  the  letter  of  June  1st  and  in  the 
company's  folder  as  a  regular  fare;  and  an  inspection  shows  that 
the  ticket  itself  does  not  purport  to  be  a  reduced  rate  ticket. 

The  rule  that  the  ticket  is  not  the  sole  evidence  of  a  contract  is 
stated  in  2  Hutchinson  on  Carriers  (3d  Ed.)/ at  section  1050,  as 
follows : 

'*  There  is,"  however,  nothing  in  the  emploTment  of  such  tickets  (coupon 
tickets)  inconsistent  with  the  idea  of  a  contract  for  through  transportation  by 
the  first  carrier,  which  will  make  him  the  responsible  party  to  the  passenger 
for  all  injuries  or  losses  throughout  the  entire  journey.  It  may,  therefore,  be 
shown  that  there  was  such  a  contract  notwithstanding  the  acceptance  of  such 
tickets,  and  that  the  tickets  were  detivered  in  pursuance  of  the  contracft;  and 
whether  or  not  there  was  such  a  contract  must,  in  every  case  of  the  kind,  de- 
pend upon  the  facts." 

Plaintiff's  counsel  also  cites  Hayes  v.  Railroad  Co.,  163  Mich.  174, 
31  L.  R.  A.  (N.  S.)  229.  We  invite  attention  to  that  case,  and 
especially  to  the  following  language  of  this  court: 

''Argument  is  made  that  the  contract  between  these  parties  is  determined 
by  the  ticket  issued  at  the  time.  •  ♦  •  The  contract  of  carriage  may  be 
shown  by  parol,  and  the  plaintifT's  proof  tended  to  show  that  it  was  made  sev- 
eral days  before  the  tickets  were  purchased." 

See,  also,  a  leading  case  upon  this  point,  Quimby  v.  Vanderbilt, 
17  N.  T.  306,  72  Am.  St.  Rep.  461;  Hutchins  v.  Railroad  Co.,  181 
N.  Y.  186,  18  Am.  Neg.  Rep.  189,  106  Am.  St.  Rep.  537,  73  N.  E. 
972;  New  York,  etc.,  R.  Co.  v.  Winter's  Adm'r,  143  U.  S.  60,  36 
L.  Ed.  71,  8  Am.  Neg.  Cas.  690,  12  Sup.  Ct.  356;  Chicago  &  Alton 
R.  Co.  V.  Dumser,  161  111.  190  (43  N.  E.  698),  and  many  additional 
cases  might  be  cited  from  other  jurisdictions. 

In  the  Quimby  case  it  was  held  that  a  part  owner  of  one  of 
several  lines  for  the  transportation  of  passengers,  running  in  con- 
nection over  different  portions  of  a  route  of  travel,  may  contract 
as  principal  for  the  conveyance  of  a  passenger  over  the  whole  route, 
and  that  such  contract  may  be  established  by  the  circumstances, 
notwithstanding  the  passenger  receives  tickets  for  the  different  lines 
signed  by  their  separate  agents;  and  that  passage  tickets  are  gen- 
erally to  be  regarded  as  tokens,  rather  than  contracts,  and  are  not 


IL     Steamer  ticket  indading  troUey 
car  coupon. 

Plaintiff  purchased  a  tieket  from 
defendant  steamboat  company  en- 
titling her  to  ride  by  steamboat  from 
Philadelphia  to  the  pier  at  Washing- 


ton Park  and  also  to  a  ride  by  trol- 
ley from  the  pier  to  the  center  of  the 
park.  There  was  no  separate  coupon 
upon  which  her  right  to  be  trans- 
ported by  the  car  depended,  and  there 
was  nothing  else  upon  the  face  of  the 
ticket   to    suggest   that   any   part    of 
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within  the  rule  excluding  parol  evidence  to  vary  a  written  agree- 
ment. 

It  is  further  urged  by  plaintiff  that  in  the  instant  case  the 
attempted  limitation  on  the  inside  of  the  back  cover  in  fine  print 
did  not  bind  the  plaintiff,  as  she  might  have  been  bound  had  it 
appeared  upon  the  face  of  the  ticket,  or  had  it  been  called  to  her 
attention.  The  following  cases  apply  the  universally  recognized 
rule,  that  in  the  case  of  a  full  fare  ticket  a  passenger  is  not  bound 
by  conditions  thereon,  limiting  the  common  law  or  contractual 
liability  of  the  carrier,  unless  such  conditions  are  called  to  the 
attention  of  the  passenger,  and  assented  to  by  him.  A  very  strong 
case  upon  this  subject,  and  one  which  reviews  many  English  and 
American  cases,  is  The  Majestic,  supra;  and  the  following  cases 
seem  to  be  to  the  same  effect:  Norman  v.  Railway,  65  S.  C.  517,  14 
Am.  Neg.  Rep.  468,  95  Am.  St.  Rep.  809,  44  S.  E.  83;  Boyd  v.  Spen- 
cer, 103  Ga.  828,  30  S.  E.  841 ;  Louisville,  etc.,  R.  Co.  v.  Turner,  100 
Tenn.  213,  47  S.  W.  223,  43  L.  R.  A.  140;  The  Minnetonka,  77  C.  C. 
A.  217,  146  Fed.  509;  Hutchins  v.  Railroad  Co.,  supra.  Without 
quoting  therefrom  we  especially  refer  to  The  Majestic  case. 

The  learned  circuit  judge,  in  submitting  the  case  to  the  jury,  laid 
much  stress  upon  the  question  whether  the  plaintiff  had,  or  had 
not,  notice  of  the  condition  printed  upon  the  inside  of  the  back 
cover  of  the  coupon  ticket,  above  referred  to,  and  upon  that  subject 
charged  the  jury  as  follows: 

*^If  you  believe  from  the  testimony  in  this  case  and  from  the  circumstances 
surrounding  the  purchase  of  the  ticket  that  the  plaintiff  actually  knew,  prior 
to  the  time  that  she  boarded  the-  automobile  in  Duluth,  that  the  ticket  con- 
tained printing  in  the  form  of  a  contract,  then,  in  that  event,  plaintiif  was  not, 
at  the  time  of  the  accident  sued  upon,  the  passenger  of  defendant,  and  defend- 
ant is  not  responsible  to  her  in  this  action.  That  raises  the  question  as  to 
whose  passenger  the  plaintiff  was  when  she  was  injured.  Was  she  the  passen- 
ger of  the  defendant,  or  was  she  the  passenger  of  the  independent  corporation! 
If  you  believe  that  the  plaintiff  was  famUiar  with  the  contents  of  the  ticket 
because  of  having  traveled  on  like  tickets  on  previous  occasions,  the  same  rule 
applies  as  to  liability." 

Manifestly,  the  jury,  by  its  verdict,  must  have  found  that  the 
plaintiff  had  no  knowledge  or  notice  of  the  printed  matter  in  the 
so-called  condition  upon  the  inside  of  the  back  cover  of  the  coupon 


the  contract  was  to  be  performed  by 
another  carrier  than  the  defendant. 
While  riding  in  the  trolley  car,  plain- 
tiff was  injured  through  the  negli- 
gence of  the  motorman.  Some  unsat- 
isfactory evidence  was  introduced  to 
prove   that   the   trolley   car  was   con- 


trolled and  managed  not  by  defend- 
ant, but  by  the  Washington  Park 
Amusement  Company.  The  jury  found 
for  the  plaintiff,  and  on  overruling  a 
motion  for  a  new  trial  the  court  held 
that  from  defendant's  contract  with 
the    plaintiff    the    presumption     arose 
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ticket.  There  the  defendant  undertook  to  limit  the  contractual 
liability  which  it  had,  we  think,  before  that  time  expressly  as- 
sumed. We  are  of  the  opinion  that  the  position  of  the  plaintiff 
upon  this  point  is  the  correct  one.  Hause  v.  Insurance  Co.,  172 
Mich.  59. 

4.  It  is  lastly  urged  by  the  appellant  that  the  preliminary  cor- 
respondence cannot  avail  the  plaintiff  in  any  event,  because  the 
letter  was  not  addressed  to  her.  It  is  true  that  the  first  letter  was 
not  addressed  to  her,  but  to  her  employer.  However,  the  card 
which  was  sent  to  the  defendant  contained  the  plaintiff's  name, 
and  the  last  letter  was  directed  to  the  attention  of  '*Mr.  L.  B. 
Thurston,'*  undoubtedly  meaning  Miss  L.  E.  Thurston,  whose  name 
is  mentioned  in  the  letter. 

There  is  no  assignment  of  error  raising  objection  to  the  introduc- 
tion of  evidence  upon  the  trial.  Whether  or  not  the  plaintiff  was 
a  party  to  the  first  correspondence,  she  certainly  became  a  party 
before  the  contract  was  closed,  and  was  recognized  by  the  defend- 
ant as  possessing  rights  under  the  contract.  It  appears  also  that 
the  plaintiff  had  access  to  other  copies  of  the  folder,  and  it  must 
be  said  that  they  were  addressed  to  the  public  generally;  and 
wliere  a  contract  was  made,  as  appears  in  the  first  ticket  (exhibit 
5)  signed  by  the  parties,  we  think  it  became  controlling  as  against 
any  language  contained  on  the  back  cover  of  the  coupon  ticket 
which  was  not  called  to,  and  did  not  come  to,  the  attention  of  the 
plaintiff. 

Upon  the  whole  record  we  are  of  the  opinion  that  no  reversible 
error  appears,  and  the  judgment  of  the  court  below  is  aflSrmed. 


that  the  plaintiff  was  to  be  in  legal 
contemplation  under  the  defendant's 
care  and  oversight  during  the  whole 
trip,  and  the  burden  was  on  defendant 
to  show  that  such  was  not  the  fact. 
It  was  further  held  that  the  presump- 
tion of  defendant's  liability  arising 
upon    the    face    of    the    ticket    was 


equivalent  to  testimony  in  the  plain- 
tiff's favor,  and  thus  presented  a  con- 
troversy concerning  the  vital  fact  of 
the  steamboat  company's  relation  to 
the  motorman,  which  was  a  question 
entirely  for  the  jury.  Clemmens  v. 
Washington  Park  Steamboat  Co.,  ]62 
Fed.   816   (1908). 

P.  A.  D. 
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TODD  et  aL  ▼.  TBADEBS'  ft  ISEOHANIOS'  INSURANOE  00. 

6t  aL 

[Supreme  Judicial  Court  of  MassachuBetts,  June  26,  1918.] 
230  Mass.  595,  120  N.  E.  142. 

L    Torts—Actioii^-Defensa— -Violation  of  statute  or  ordinanoe. 

In  actions  of  tort,  whilo  a  plaintiiT  cannot  obtain  the  aid  of  a  court  to  re- 
lieve him  from  the  direct  consequence  of  his  own  illegal  act,  the  mere  fact  that 
he  was  violating  a  statute  or  ordinance  when  injured  does  not  necessarily  pre- 
vent his  recovery. 

2.    Torts— Action— Evidence  of  negligence— Violation  of  statute. 

The  violation  of  a  statute,  by  the  plaintiff  in  a  tort  action,  is  considered 
''evidence  of  negligence"  on  his  part  as  to  all  consequences  that  the  statute 
was  intended  to  prevent,  but  if  his  violation  thereof  was  merely  a  condition  or 
an  attendant  circumstance  of  his  injury,  and  not  a  proximate  contributing 
cause,  he  may  recover  from  the  wrongdoer. 


0A8E  NOTE. 

Negligence  of  assured  as  defense  on 
action  on  Insurance  policy. 

I.  Accident,  428-484. 

A.  Death,  428-484. 

1.  Discharge  of  revolver,  428- 

429. 

2.  Upsetting   of    automobile, 

429-480. 
8.   Drowning,  480-481. 

4.  Struck  while  crossing  rail- 

way track,  431-432. 

5.  Falling  under  train,  432. 

6.  FaUing  from  top  of  train, 

482-488. 

7.  Fall  while  removing  auto- 

mobile tire,  488-484. 

B.  Injury  by  jumping  to  escape 

peril  of  collision,  434. 

n.  Fire,  435-487. 

A.  Failure   to  safeguard   burned 

automobile,  436. 

B.  Negligent  use  of  gasoline  in 

barn,  436. 

C.  Failure  to  remove  periled  prop- 

erty, 435-486. 

D.  Carelessly  building  fire  in  silo, 

436-437. 

ni.  Fidelity,  487-438. 

A.  Failure  to  investigate  books  of 
bank  cashier,  487-438. 


B.  Failure  to  check  records  of 
treasurer,  488. 
IV.  Marine,  438-440. 

A.  Loes  or  damage  to  vessd,  48S- 

440. 

1.  Negligent  filling  of  water 

tank,  438-439. 

2.  Negligently  caused  strand- 

ing, 489. 
8.  Going  to  sea  with  damaged 
propeller,  489-440. 

B.  Negligent  mooring  causing  loss 

of  cargo,  440. 

L    Accident. 

A.    Death. 

1.    Discharge  of  revolver. 

Deceased  came  to  his  death  through 
the  accidental  discharge  of  a  pistol 
which  he  had  been  in  the  habit  of 
carrying.  There  was  some  evidence  to 
show  that  he  had  been  drinking,  and 
that  a  short  time  before  the  accident 
he  had  been  staggering  around  the 
dining  room  with  the  pistol  against 
his  left  breast,  this  performance  being 
intended  for  the  amusement  of  a 
neighbor's  children  who  were  present. 
The  children  had  left  the  house  and 
the  wife  had  just  stepped  into  the 
dining  room  when  she  saw  a  flash, 
and  her  husband  fell  dead.  She  saw 
nothing  more.     The  jury  found  that 
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3.  Insuraiice— LiabUlty  of  insorer— Defense— HagUgence  of  Insured. 

Mere  negligence  on  the  part  of  an  insured  does  not  prevent  recovery  on  the 
insurance  policy;  one  of  the  objects  of  insurance  is  to  protect  the  insured  from 
loss  due  to  carelessness. 

4.  Insurance— Liability  of  insurer— Fraudulent  loss. 

An  insurer  is  not  liable  for  a  fraudulent  loss,  due  to  the  intentional  de- 
struction of  property  by  the  insured  or  to  such  reckless  and  inexcusable  negli- 
gence as  tends  to  show  a  fraudulent  purpose  or  design. 

6.    Insurance— Action  on  fire  policy — ^Evidence  of  negligence. 

In  a«i  action  on  a  fire  policy,  held  that  the  fact  that  the  insured  had  failed 
to  secure  the  statutory  permit  to  set  out  the  fire  which  had  spread  to  the  burned 
buildings  might  be  considered  as  "evidence  of  negligence." 

6.  Insurance— Action  on  fire  policy — Question  for  Jury. 

In  an  action  on  a  fire  policy,  held  that  it  was  a  question  of  fact  for  the 
jury  whether  the  failure  of  the  insured  to  secure  the  statutory  permit  to  set  out 
the  fire  which  had  spread  to  the  burned  buildings  was  a  contributing  cause  or 
merely  a  condition  of  the  loss. 

7.  Insurance— Action  on  fire  policy — ^Burden  of  proof. 

In  an  action  on  a  fire  policy,  held  that  the  burden  was  on  the  defendants 


it  was  not  suicide.  Defendant  con- 
tended that  there  was  no  liability  be- 
cause the  deceased's  death  was  the  re- 
sult of  voluntary  exposure  to  danger. 
Ai&rming  judgment  for  plaintiff,  de- 
ceased's wife,  for  $5,000,  the  court 
held,  as  to  the  contention  of  volun- 
tary exposure,  that  as  the  acts 
of  voluntary  exposure  had  ended 
when  the  shot  was  fired,  the  jury 
would  not  be  authorized  to  assume 
that  they  continued  after  the  chil- 
dren left,  and  then  said:  ''Even 
though  the  evidence  required  the  court 
to  submit  the  issue,  as  presented,  it 
was  improper.  The  fact  that  Wilkes 
[deceased]  voluntarily  exposed  himself 
to  unnecessary  danger  would  not  de- 
feat appellee's  [wife]  recovery  unless 
his  act  in  so  doing  was  the  proximate 
cause  of  the  accident."  Bankers' 
Health  and  Accident  Ass'n  v.  Wilkes, 
—  Tex.  Civ.  App.  — ,  209  8.  W.  230 
(1919). 

2.     XJt»8etting  of  automobile. 

Deceased  was  driving  about  the  city 
and  while  straightening  his  course 
after  making  a  turn  was  killed  by 
reason  of  the  car  capsizing.  The 
three  other  occupants  of  the  car  were 
injured.     There  was  evidence  that  he 


had  been  driving  at  an  excessive  rate 
of  speed,  35  to  40  miles  an  hour;  but 
also  some  evidence  tending  to  show 
that  the  speed  had  been  reduced  when 
the  disaster  occurred.  There  was  a 
penal  statute  providing  for  a  speed 
limit  of  25  miles  an  hour.  Upon  ac- 
tion by  the  wife  of  the  deceased  on 
the  accident  policy  the  company  de- 
fended on  the  ground  (1)  that  the 
death  of  the  insured  was  the  result 
of  a  violation  of  law;  (2)  that  it  was 
not  accidental  and  the  result  of  vol- 
untary exposure  to  danger.  Both  of 
these  defenses  by  the  terms  of  the 
policy  absolved  the  company  from 
liability.  Beversing  the  judgment  for 
the  plaintiff  because  of  the  trial 
court's  refusal  to  submit  to  the  jury 
the  question  of  the  plaintiff's  viola- 
tion of  law,  the  court  held  that  the 
second  defense  could  not  be  main- 
tained, saying:  ''Driving  the  car  at 
a  high  or  unsafe  rate  of  speed,  or  in 
a  manner  to  justly  convict  the  insured 
of  negligence,  does  not  necessarily  de- 
prive the  disaster  which  he  suffered 
of  its  character  as  an  accident." 
Farther  on  the  court  continues:  "The 
defense  is  an  affirmative  one,  and  the 
burden  was  upon  the  defendant  to 
establish  it  by  a  preponderance  of  the 
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to  show  that  they  were  relieved  from  liability  by  the  failure  of  the  insured  to 
secure  the  statutory  permit  to  set  out  the  fire  which  had  spread  to  the  burned 
buildings. 

8.    Insurance-— Action  on  fire  policy — Question  for  Jury. 

In  an  action  on  a  fire  policy,  wherein  it  appeared  that  the  fire  which  had 
spread  to  the  burned  buildings  had  been  set  out  by  the  insured  without  his 
having  secured  the  statutory  permit,  held  that  the  plaintiffs  were  properly  per- 
mitted to  go  to  the  jury. 

Actions  on  fire  insurance  policies  to  recover  for  loss  or  damage 
by  fire.     Verdicts  for  plaintiffs.     Exceptions  overruled. 

For  plaintiffs — ^Warner,  Stackpole  &  Bradlee   (J.  Q.  Palfrey  and 
R.  J.  Cotter,  of  counsel). 

For    defendants — Harold    Williams,    Jr.,    and    Edward    C.    Mason 
(Barker  &  Wood,  of  counsel). 


evidence.  The  burden  is  not  satisfied 
by  showing  that  the  deceased  was 
uegligent  merely,  or  that  but  for  his 
negligence  he  would  sot  have  been  in- 
jured. He  must  have  known  and  ap- 
preciated the  danger,  or  the  risk  must 
have  been  so  apparent  that,  as  an  or- 
dinarily reasonable  man,  he  must  be 
held  to  have  known  and  appreciated 
it,  and  with  that  knowledge  have  in- 
tentionally taken  the  risk.  The  act 
which  brings  him  into  danger  may 
be  voluntary,  yet  the  exposure  be  in- 
voluntary." Bowe  V.  United  Commer- 
cial Travelers'  Ass'n,  —  Iowa  — ,  172 
N.  W.  454  (1919). 

3.    Drowning. 

This  action  was  brought  on  a  poliey 
insuring  against  accidental  injury  or 
death,  providing  that  there  should  be 
no  liability  for  injury  or  death  re- 
sulting while  the  assured  was  not  in 
the  exercise  of  due  diligence  for  his 
self-protection.  Assured  was  camping 
at  an  amusement  resort  on  T  river. 
This  river  was  about  200  feet  wide 
and  was  normally  6  or  7  feet  deep. 
There  was  no  bridge  across  it  nearer 
than  a  mile  and  a  half,  but  at  low 
stages  of  water  there  was  a  wagon 
ford   about   600   feet   from   the   camp- 


ing grounds.  When  the  river  was  too 
high  to  be  forded,  a  trolley  cable 
ferry  which  had  been  in  existence  12 
years  was  used.  When  the  river  was 
at  its  normal  height  the  ear  was 
about  4  feet  above  the  water  at  the 
middle  of  the  river.  The  assured  and 
three  others  got  into  the  car  at- 
tempting to  cross  the  river.  It  ran 
down  to  the  middle,  when  the  cables 
upon  which  the  car  was  running 
sagged  and  it  was  struck  by  the  rap- 
idly flowing  current,  was  broken,  and 
its  occupants,  including  the  assured, 
swept  into  the  river  and  drowned. 
The  river  had  been  rising  and  was 
very  high,  but  a  few  hours  before  five 
others  had  crossed  it  in  safety.  De- 
fendant insisted  that  assured  was  not 
at  the  time  of  his  death  in  the  exer- 
cise of  due  diligence  for  his  self -pro* 
tection.  Afiftrming  judgment  for  the . 
plaintiff,  assured 's  wife,  the  court 
held  that  this  question  was  for  the 
jury.  "Whatever  a  person  in  the 
exercise  of  reasonable  care  might  do 
is  within  the  limits  of  due  diligence," 
said  the  court.  It  was  further  hel^ 
that  the  requirement  of  due  diligence 
for  assured 's  self -pro  tection  covered 
the  whole  period  of  events  leading  up 
to   and   attending   the    drowning   and 
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DB  COURCY,  J.  These  are  six  actions  upon  fire  insurance  poli- 
cies, in  the  Massachusetts  standard  form,  to  recover  for  loss  or 
damage  by  fire.  The  plaintiffs  owned  the  premises  as  trustees 
under  the  will  of  George  Q.  Tarbell,  deceased;  and  the  plaintiff 
Tarbell  was  the  sole  beneficiary.  The  buildings  insured  consisted 
of  a  dwelling-house,  barn  and  shed,  situated  in  the  town  of  Lincoln. 
It  appears  that  about  one  hundred  feet  back  from  the  bam  and 
extending  parallel  with  it  was  a  raspberry  bed  a  few  feet  wide. 
Along  the  side  of  the  bed  away  from  the  bam  was  a  two-foot  grass 
path;  and  beyond  this  was  a  garden  patch,  about  seventy  by  one 
hundred  feet  in  size. 

On  March  13,  1915,  Mr.  Tarbell  and  his  wife  drove  over  to  the 
premises,  from  Winchester,  and  he  spent  most  of  the  afternoon 
working  on  the  raspberry  bed,  **  raking  it  over  and  cleaning  out 
loose  ends,''  etc.    A  question  arose  with  reference  to  the  grass  path, 


not  only  the  time  the  assured  was 
in  the  river.  Tinsman  v.  Illinois 
Commercial  Men's  Ass'n,  235  IlL  635, 
85  N.  E.  913   (1908). 

Deceased  was  insured  by  defendant 
against  bodily  injury  sustained 
through  accidental  means  and  result- 
ing directly,  independently,  and  ex- 
clusively of  all  other  causes,  in  death. 
Deceased  while  bathing  in  the  surf 
was  accidentally  drowned.  The  wife 
brought  this  action,  and  the  court  in- 
structed the  jury  that  if  they  found 
that  the  deceased  was  drowned  as  the 
result  of  an  accident,  it  was  imma- 
terial for  the  purpose  of  the  case 
how  he  came  to  drown,  provided  it 
found  that  such  drowning  was  the 
proximate  result  of  the  accident. 
Upon  appeal  it  was  held  that  this  in- 
struction was  correct.  Kinsey  ▼.  Pa- 
eifie  Mut.  Life  Ins.  Oo.  of  California, 
—  CaL  — ,  172  Pac.  1098  (1918). 

4.  Strack  whUa  crossing  raUway  track. 

The  insured,  while  crossing  a  raU- 
road  track  at  a  place  where  there 
was  no  crossing,  was  hit  by  a  passen- 
ger train.  He  was  on  his  way  to  visit 
a  friend  who  resided  on  the  opposite 
side  of  the  railroad.  There  was  a  regular 
crossing  within  800  feet  of  the  point 


of  the  accident.  In  an  action  upon 
a  policy  of  insurance  it  was  contended 
by  the  company  that  the  insured  met 
his  death  while  walking  or  being  on 
the  roadbed  of  a  railway,  and  that 
deaUi  was  caused  by  unnecessary  ex- 
posure to  danger,  both  of  which  re- 
lieved the  company  from  liability  by 
the  terms  of  the  policy.  Reversing 
judgment  for  the  plaintiff,  the  court 
held  that  not  being  at  a  crossing,  the 
insured  at  the  time  of  his  death  was 
on  the  roadbed  of  a  raUway  within 
the  meaning  of  the  policy,  and  that 
his  death  was  caused  by  an  unneces- 
sary exposure  to  danger.  The  court 
recognized  a  distinotion  between  the 
words  "voluntary"  and  "unneces- 
sary" exposure,  saying  that  by  the 
word  "voluntary"  the  negligence 
contemplated  was  a  conscious  expo- 
sure to  danger,  gross  negUgence,  but 
that  the  words  "unnecessary  expo- 
sure" include  all  cases  where  the  ex- 
posure is  attributable  to  negligence  of 
the  assured.  "The  claim  in  the  policy 
must  be  held  to  apply,"  says  the 
court,  "whenever  the  insured  is  in- 
jured in  a  manner  that  should  have 
been  anticipated,  while  voluntarily 
doing  something  that  ordinary  pru- 
dence would  forbid."     Wilcox  v.  Cen- 
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and  some  discussion  as  to  whether  it  would  be  better  to  bum  it 
over  rather  than  rake  it.  To  Mrs.  Tarbell's  question,  ''wouldn't 
you  scorch  the  raspberries?"  he  said,  **I  don't  believe  so;  let  us 
go  and  see."  He  further  testified,  ''I  took  a  match  and  when  I 
lit  the  match  the  grass  was  hanging  over  into  the  bed,  and  I  lit  the 
grass  hanging  over  into  the  bed  to  see  if  it  would  scorch  the  rasp- 
berries." Flames  flared  up  and  Mr.  Tarbell,  being  satisfied  with 
his  experiment,  stamped  them  out.  Then,  looking  up,  he  saw  a 
little  fiame  starting  fifteen  or  twenty  feet  the  other  side  of  the 
raspberry  bed.  He  summoned  help  to  his  assistance,  and  they  used 
every  effort  to  extinguish  the  fire;  but  when  the  fire  department 
arrived  ten  minutes  later  the  bam  was  on  fire. 

The  contention  of  the  defendants  is  that  the  plaintiffs  cannot 
recover  on  the  policies  because  the  fire  was  started  by  Mr.  Tarbell 
in  violation  of  St.  1911,  c.  244,  §1,  which  reads  as  follows: 


tral  Accident  Ins.  Co.,  234  Pa.  68,  82 
AtL  1093   (1912). 

5.    FaUlng  imder  train. 

Plaintiff's  husband'  was  eoming 
from  a  restaurant  to  a  railroad  plat- 
form when  he  found  that  the  train 
he  intended  to  take  was  beginning 
to  move  out.  Trying  to  attract  the 
attention  of  a  porter,  who  was  stand- 
ing in  the  vestibule  of  a  car,  in  order 
to  get  him  to  open  the  door  so  that 
he  might  board,  he  slipped  and  fell 
under  the  train,  his  foot  being  cut 
off,  from  which  injury  he  died  a  short 
time  thereafter.  Action  was  brought 
on  deceased's  accident  i>olic7  provid- 
ing that  no  liability  should  attach 
for  injury  caused  from  voluntary  ex- 
posure to  danger.  Defendant  com- 
pany contended  that  the  accident  re- 
sulted from  conduct  on  the  part  of 
the  deceased  and  under  conditions 
exempting  the  company  from  liabil- 
ity, and  objected  to  an  instruction 
charging  the  jury  "that  it  is  not  suffi- 
cient for  the  defendant  to  show  that 
the  deceased  was  guilty  of  a  want  of 
ordinary  care  or  a  lack  of  prudence, 
but  that  it  is  necessary  to  show  that 
the  deceased  went  into  the  danger, 
and   received    his   injury   as   a   result 


thereof,  and  that  while  going  into 
the  danger,  if  any,  the  deceased  had 
knowledge  of  the  particular  danger 
and  cause  to  apprehend  it,  and  that 
he  went  into  the  danger,  if  any,  with 
the  intention  to  expose  himself  to  it, 
and  that  he  received  his  injury  as  a 
result  thereof,  and  a  failure  to  so 
show  by  a  preponderance  of  the  evi- 
dence would  not  entitle  the  defend- 
ant to  a  verdict  on  this  issue."  Af- 
firming judgment  for  plaintiff  for 
the  sum  of  $7,720,  the  court  held  that 
the  instruction  as  given  was  a  correct 
statement  of  the  law.  Travelers'  Ins. 
Co.  V.  Harris,  —  Tex.  Oiv.  App.  — , 
178  8.  W.  816  (1915). 

6.    FaUlng  ftom  top  of  train. 

Deceased,  42  years  old  and  a  ear 
repairer,  was  insured  under  an  acci- 
dent policy  containing  a  provision 
that  the  defendant  company  should 
not  be  liable  for  death  or  injury  re- 
sulting from  unnecessary  exposure  to 
danger.  Deceased  had  ridden,  by 
implied  permission,  on  one  of  O  rail- 
way's freight  trains  into  M.  On  ar- 
riving there  this  train  was  coupled 
on  to  some  cars  on  a  siding.  Immedi- 
ately thereafter  deceased  climbed  on 
top  of  the   cars,  25  in  number,  and 
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''It  shall  be  unlawful  within  any  city,  or  within  any  town  which  accepts 
the  provisions  of  this  act,  for  any  person  to  set  a  fire  in  the  open  air  between 
the  first  day  of  March  and  the  first  day  of  December  except  by  the  written 
permission  of  the  forest  warden,  or  the  chief  of  the  fire  department,  or,  in  cities 
that  have  such  an  ofiicial,  the  fire  commissioner:  Provided,  that  debris  from 
fields,  gardens  and  orchards,  or  leaves  and  rubbish  from*  yards  may  be  burned 
on  ploughed  fields  by  the  owners  thereof,  their  agents  or  lessees:  And  provided, 
further,  that  persons  above  eighteen  years  of  age  may  maintain  a  fire  for  a 
reasonable  purpose  upon  sandy  or  barren  land,  if  the  fire  is  enclosed  within 
rocks,  metal  or  other  noninfiammable  material.  In  every  case  such  fire  shall 
be  at  least  two  hundred  feet  distant  from  any  forest  or  sprout  lands,  and  at 
least  fifty  feet  distant  from  any  building,  and  shall  be  properly  attended  until 
it  is  extinguished.  The  forest  warden  shall  cause  public  notice  to  be  given 
of  the  provisions  of  this  section,  and  shall  enforce  the  same.  Whoever  violates 
the  provisions  of  this  section  shall  be  punished  by  a  fine  of  not  more  than 
one  hundred  dollars,  or  by  imprisonment  for  not  more  than  one  month,  or  by 
both  such  fine  and  imprisonment." 

It  is  undisputed  that  the  town  of  Lincoln  had  duly  accepted  this 
statute,  and  that  Mr.  Tarbell  had  no  ** written  permission."  Al- 
though the  meager  bill  of  exceptions  does  not  disclose  the  special 


was  last  seen  alive  walking  towards 
the  end  of  the  train  which  was  at  the 
time  going  downgrade  around  a  sharp 
curve,  pushed  by  a  switch  engine.  His 
motive  in  so  doing  did  not  appear. 
About  five  minutes  thereafter  his 
body  was  found  cut  to  pieces  lying 
across  a  frog,  having  been  run  over 
by  said  train.  Action  was  brought 
by  the  administrator  of  deceased's 
beneficiary.  While  the  court  reversed 
judgment  for  the  plaintiff  for  $2,000 
on  account  of  irregularities  as  to  the 
jury,  it  held  that  there  was  no  error 
in  the  trial  court's  refusal  to  per- 
emptorily instruct  the  jury  that  de- 
ceased had  died  from  ''unnecessary 
exposure  to  danger,''  declaring  that 
such  a  clause  was  satisfied  by  the 
same  acts  that  would  constitute  con- 
tributory negligence.  Quoting,  the 
eourt  said:  ''It  plainly  includes  all 
cases  of  exposure  to  unnecessary  dan- 
ger where  such  exposure  is  attribu- 
table to  negligence  on  the  part  of  the 
assured;  that  is,  the  exception  was 
intended  to  hold  the  insured  respon- 
sible for  the  exercise  of  ordinary  care 
and  to  except  from  the  provisions  of 
the  i>olicy  all  cases  of  injury  occur- 
ring in  whole  or  in  part  through  a 
failure  to  exercise  such  care."  Pa- 
19  N.  C.  C.  A.— 28 


cific  Mut.  Life  Ins.  Co.  v.  Adams,  27 
Okla.  496,  112  Pac.  1026  (1910). 

7.    Fall    while    removing    automobUe 
tire. 

Insured  was  removing  a  tire  for 
the  purpose  of  mending  a  puncture. 
It  resisted  his  efforts,  and  kneeling 
upon  one  knee  he  took  hold  of  the 
casing  with  both  hands,  pulling  and 
jerking  it  for  some  time,  when  it 
came  off  with  a  snap  and  with  such 
suddenness  as  to  cause  him  to  slip 
or  stagger  back,  with  the  tire  in  his 
hands.  He  immediately  turned  pale, 
complained  of  being  very  iU,  lay  down 
on  the  ground,  and,  having  been  re- 
moved to  a  hospital,  died  an  hour 
later.  Post-mortem        examination 

showed  that  death  was  due  to  a  blood 
clot  in  an  artery  near  the  heart.  In 
an  action  on  the  policy  the  company 
contended  that  the  insured's  death 
resulted  from  natural  causes,  disease 
or  bodily  infirmity  or  voluntary  over- 
exertion, and  that  for  death  so  re- 
sulting there  was  no  liability  under 
the  terms  of  the  policy.  Upon  rehear- 
ing the  court  reversed  judgment  for 
the  defendant  on  a  directed  verdict, 
and  held  that  the  jury  might  have 
found   that   the   insured's   death   was 
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questions  which  were  submitted  to  the  jury,  and  does  not  purport 
to  contain  all  the  material  evidence,  we  assume  that  the  fire  was 
not  set  on  *' ploughed  fields/'  within  the  meaning  of  the  statute, 
and  that  the  question  whether  said  violation  of  the  statute  pre- 
vents a  recovery  on  the  policies  as  matter  of  law  is  open  to  the 
defendants  on  their  motions  for  directed  verdicts. 

In  actions  of  tort  (where  the  question  generally  arises),  while  a 
plaintiflE  cannot  obtain  the  aid  of  a  court  to  relieve  him  from  the 
direct  consequence  of  his  own  illegal  act  (see  Banks  v.  Highland 
St.  Ry.,  136  Mass.  485;  Brunelle  v.  Lowell  Electric  Light  Corp., 
188  Mass.  493,  74  N.  E.  676),  the  mere  fact  that  he  was  violating 
a  statute  or  ordinance  when  injured  does  not  necessarily  prevent 
his  recovery.  Such  violation  is  considered  ''evidence  of  negli- 
gence" on  the  part  of  the  violator,  as  to  all  consequences  that  the 


the  result  of  an  accident.  The  court 
said:  **When  injury  or  death  follows 
or  results  from  a  voluntary  act  of 
the  insured,  and  the  act  is  one  which 
is  not  manifestly  dangerous,  but  which 
is  ordinarily  done  or  performed, 
without  serious  consequences  to  the 
doer,  such  result  is  (Caused  by  acci- 
dental means."  Farther  on  the  court 
continues:  "The  mere  fact  that  the 
insured  may  have  been  negligent,  and 
that  such  negligence  may  have  con- 
tributed to  his  injury,  is  no  defense 
to  the  action  on  the  policy.'*  Lick- 
leider  v.  Iowa  State  Traveling  Men's 
Ass'n,  —  Iowa  •—,  168  N.  W.  884 
(1918),  modifying  —  Iowa  — ,  166  N. 
W.  363  (1918),  which  reversed  — 
Iowa  — ,  161  N.  W.  479  (1915). 

B.    Injury  by  jumping  t(r  escape  peril 
of  coUlslon. 

Plaintiff  was  insured  under  an  acci- 
dent policy  providing  for  double  in- 
demnity where  an  injury  was  sus- 
tained while  insured  was  on  any  car 
as  a  passenger,  and  stipulating  that 
double  liability  should  not  be  pay- 
able for  injuries  sustained  while  get- 
ting on  or  off  any  car.  Plaintiff  was 
a  passenger  on  a  trolley  car  on  a 
cross-country  line.  A  collision  ap- 
peared   to    be    imminent    between    the 


car  and  a  threshing  machine,  and  in 
his  alarm  plaintiff  went  to  the  plat- 
form and  jumped  off,  fracturing  his 
leg  by  the  force  with  which  he  struck 
the  ground.  A  collision  of  slight  vio- 
lence occurred.  The  passengers  who 
remained  in  the  car  as  well  as  some 
others  who  jumped  were  unhurt.  De- 
fendant insurer  offered  single  indem- 
nity but  plaintiff  demanded  double, 
and  the  lower  court  granted  his  de- 
mand upon  the  theory  that  with  these 
provisos  the  parties  did  not  intend  to 
excuse  the  company  from  liability 
for  a  hurt  inflicted  in  leaving  a  car 
to  escape  violent  injury  or  death,  but 
only  to  excuse  it  if  the  insured  was 
hurt  when  he  was  not  riding  as  a 
passenger  and  securely  in  or  ui>on  a 
car.  Upon  appeal,  the  court  reversed 
judgment  for  double  and  granted 
single  indemnity,  saying:  "An 
attempt  is  made  to  bring  this 
case  within  the  rule  of  law  whieb  will 
not  permit  a  plaintiff  to  be  charged 
with  contributory  negligence  when  he 
hurts  himself  in  an  effort  to  escape 
sudden  peril;  but  that  principle  has 
no  application,  because  contract  law 
must  control  the  decision,  not  the  law 
of  torts."  Banta  v.  Obntinental  Cas- 
ualty Co.,  134  Mo.  App.  222,  113  8. 
W.  1140   (1908). 


Digitized  by 


Google 


1918] 


Todd  v.  Traders'  &  Mechanics'  Insurance  Co. 


435 


statute  was  intended  to  prevent.  Bourne  v.  Whitman,  209  Mass. 
155,  2  N.  C.  C.  A.  318,  95  N.  E.  404,  35  L.  R.  A.  (N.  S.)  701; 
Berdos  v.  Tremont  &  Suffolk  Mills,  209  Mass.  489,  95  N.  E.  876, 
Ann.  Cas.  1912B,  797.  If,  however,  his  violation  of  law  was  merely 
a  condition  or  an  attendant  circumstance  of  his  injury,  and  not  a 
proximate  contributing  cause,  he  may  recover  from  the  wrongdoer. 
Newcomb  v.  Boston  Protective  Department,  146  Mass.  596,  16  N. 
E.  555,  4  Am.  St.  Rep.  354.  For  instance,  in  Moran  v.  Dickinson, 
204  Mass.  559,  90  N.  E.  1150,  48  L.  R.  A.  (N.  S.)  675,  it  was  held 
that  a  boy  less  than  sixteen  years  of  age,  who  was  injured  by 
reason  of  a  defect  in  an  elevator  which  he  was  operating  in  viola- 
tion of  a  statute,  was  entitled  to  go  to  the  jury.  The  plaintiff  in 
Damon  v.  Scituate,  119  Mass.  66,  20  Am.  Rep.  315,  was  traveling  on 
the  wrong  side  of  the  road,  in  violation  of  the  statute,  when  in- 
stitution which  provided  that  it  would 
not  insure  bams,  etc.,  with  stoves  in 
them,  defendant 's  answer  to  plain- 
tiff's complaint,  in  its  first  paragraph, 
charrged  that  the  plaintiff  with  knowl- 
edge of  this  rule  placed  stoves  in  the 
bam,  filled  them  with  gasoline  and 
oil,  lighted  them,  and  negligently  and 
carelessly  left  them  burning  and  un- 
protected. The  second  paragraph 
added  that  these  acts  were  done  "wil- 
fully and  carelessly."  Affirming 
Judgment  sustaining  a  demurrer  to 
this  answer  and  awarding  $1,432  to 
plaintiff,  on  the  ground  of  failure  to 
aver  rescission  of  the  contract,  the 
court  said:  ''These  averments  amount 
only  to  an  allegation  of  negligence, 
and  are  not  sufficient  to  avoid  the  ob- 
ligation of  the  insurer  upon  the  pol- 
icy because  not  coupled  with  the  in- 
tention of  the  insured  to  destroy  such 
property.'*  Farmers'  Mut.  Fire  Ins. 
Co.  V.  Hill,  45  Ind.  App.  605,  91  N. 
B.  361   (1910). 


It.    lire. 

A.  Failure  to  safeguard  burned  auto- 

mobile. 

A  policy  of  insurance  covered  an 
automobile  and  its  equipment  against 
loss  or  damage  by  fire  to  the  amount 
of  $1,000.  While  the  policy  was  in 
force,  the  automobile  was  damaged 
and  practically  destroyed  by  fire,  be- 
ing burned  twice  about  two  or  three 
days  apart.  The  defendant  company 
pleaded,  as  a  defense,  failure  and  neg- 
lect of  the  insured  to  protect  and 
safeguard  the  automobile  from  fur- 
ther damage  after  the  first  fire  oc- 
curred. Affirming  judgment  of  $850 
for  the  plaintiff,  the  feourt  held  that 
this  defense  could  not  be  maintained, 
the  company  not  being  entitled,  by 
the  terms  of  the  policy,  to  claim  a 
forfeiture  for  negligent  failure  of  the 
insured  to  properly  safeguard  the  ma- 
chine from  further  damage;  that  the 
fire,  and  not  the  negligence,  must  be 
considered  the  proximate  cause  of  the 
loss.  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Huff,  —  Tex.  Civ.  App.  — ,  172 
8.  W.  755  (1915). 

B.  Kegllgmt  use  of  gasoline  in  bam. 

Plaintiff's  barn  was  destroyed  by 
fiYe.  The  defendant  company,  insuring 
this  property,  had  a  role  in  its  con- 


O.     Failure   to  remove  periled   prop- 
erty. 

This  action  was  brought  to  recover 
upon  a  policy  insuring  a  bank  build- 
ing and  the  furniture  and  fixtures, 
which  were  all  destroyed  by  fire  under 
the  following  circumstances:  A  fire 
was  first  discovered  in  a  store  about 
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jured  by  a  defect  in  the  way.  It  was  held  in  Biggio  v.  Boston,  179 
Mass.  356,  60  N.  E.  938,  that  the  plaintiflE  was  not  precluded  from 
recovering  for  the  flooding  of  his  cellar  by  the  fact  that  he  had 
constructed  it  below  the  grade  required  by  law.  In  McCarthy  v. 
Morse,  197  Mass.  332,  337,  83  N.  B.  1109,  where  the  plaintiflE  was 
knocked  oS  a  temporary  bridge  which  he  had  erected,  it  was 
said: 

"The  illegal  act  of  the  plaintiff  in  being  en^raged  upon  this  work  without 
a  permit  was  not  necessarily  the  direct  and  proximate  cause  of  his  injury,  nor 
was  he  obliged  to  found  his  action  upon  his  own  violation  of  law." 

And  see  Farrell  v.  Sturtevant  Co.,  194  Mass.  431,  80  N.  E.  469; 

DriscoU  V.  Boston  Elevated  Railway,  223  Mass.  533,  112  N.  E.  219. 

Mere  negligence  on  the  part  of  the  insured  does  not  prevent  re- 


six  lots  east  of  the  bank  building  and 
on  the  same  side  of  the  block.  On 
these  lots  were  several  buildings,  all 
of  which  were  destroyed  by  the 
spreading  fire.  The  bank  was  on  the 
corner  of  the  block  and  -  across  .the 
street  was  H  store,  a  large  establish- 
ment, heavily  insured.  The  town,  be- 
ing a  small  village,  had  no  modem 
fire  apparatus.  Shortly  after  the  fire 
started,  a  consultation  was  held  be- 
tween T,  cashier  of  the  bank,  and 
the  president  of  village  board  of 
trustees  and  some  other  citizens.  It 
was  agreed  that  in  order  to  prevent 
the  fire  from  reaching  H  store  it  was 
necessary  to  destroy  the  bank  building 
by  burning  the  same,  which  they  did, 
saturating  it  with  kerosene  and  light- 
ing it.  Although  35  minutes  inter- 
vened from  the  time  of  the  first 
alarm  to  the  burning,  no  effort  was 
made  to  remove  the  furniture  and  fix- 
tures. The  policy  contained  a  clause 
against  additional  insurance,  and  stip- 
ulated nonliability  for  loss  caused  by 
neglect  of  the  insured  to  use  all  rea- 
sonable means  to  save  and  preserve 
the  property  at  and  after  a  fire,  or 
when  the  property  should  be  endan- 
gered by  fire  in  neighboring  premises. 
Reversing  judgment  for  the  plaintiff, 
the  court  held  there  could  be  no  re- 
covery on  the  building  as  it  was  found 
that  there  had  been  additional  insur- 


ance of  $500  effected  on  the  building 
by  the  cashier.  As  to  the  furniture 
and  fixtures,  it  was  held  no  recovery 
could  be  had  because  no  proper  dili- 
gence on  the  plaintiff's  part  was  ex- 
ercised to  save  the  same.  *'If  it  be 
conceded  (which  we  do  not  decide) 
that  the  company  may  be  held  liable 
for  the  loss  of  a  building  where  it  is 
intentionally  burned  for  the  protec- 
tion of  other  property,  still  it  would 
seem  plain  that  at  least  reasonable 
care  should  be  exacted  in  order  to 
minimize  the  loss  as  much  as  condi- 
tions will  fairly  permit  of."  First 
Nat.  Bank  of  Nome  v.  German  Amer- 
ican Ins.  Co.,  23  N.  D.  139,  38  L.  R. 
A.  (N.  S.)  213,  134  N.  W.  873  (1911). 

D.     Oarelassly  building  fire  in  silo. 

The  policy  on  which  this  action  was 
brought  covered  a  silo.  It  had  been 
filled  with  ensilage  the  fall  before 
but  it  had  been  fed  out  down  to  10 
feet  from  the  bottom  when  it  began 
to  freeze.  Plaintiff  then  cut  the  en- 
silage from  the  center  to  the  bottom, 
leaving  that  which  had  been  frozen, 
about  2  feet  in  thickness,  on  the  out- 
side, and  thus  leaving  a  space  in  the 
center.  He  then  cut  through  this  to 
a  door  and  started  a  fire  in  the  open 
space  in  the  center  on  the  concrete 
silo  floor.     After  the  fire  had  burned 
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covery  on  a  policy  of  insurance.  One  of  the  objects  of  insurance 
is  to  protect  the  insured  from  loss  due  to  carelessness.  In  Johnson 
V.  Berkshire  Mutual  Fire  Ins.  Co.,  4  Allen  388,  it  was  held  that 
the  insured  could  recover  for  the  loss  by  fire  of  his  bam  and  con- 
tents, where  he  had  lighted  some  straw  under  the  barn  in  order 
to  smoke  out  bees,  and  the  fire  rapidly  spread  and  destroyed  the 
property.  On  the  other  hand,  the  insurer  is  not  liable  for  a  fraud- 
ulent loss,  due  to  the  intentional  destruction  of  property  by  the 
insured,  or  to  such  reckless  and  inexcusable  negligence  as  tends 
to  show  a  fraudulent  purpose  or  design.  See  cases  collected  in  6 
Ann.  Gas.  587,  note,  and  17  L.  R.  A.  (N.  S.)  189,  note;  Chandler 
V.  Worcester  Mutual  Fire  Insurance  Co.,  3  Cush.  328;  Davis  v. 
Royal  Arcanum,  195  Mass.  402,  81  N.  B.  294,  10  L.  R.  A.   (N.  S.) 


a  few  minutes  he  went  for  more  fuel, 
and,  upon  his  return,  noticed  that  the 
fire  had  blazed  up  more  than  he  had 
anticipated.  Fuel  was  not  added,  he 
having  apprehended  the  danger.  His 
son  was  about  to  enter  the  silo  to 
push  the  fire  back  and  settle  it,  when 
it  caught  the  shucks  and  silks  hang- 
ing around  the  ensilage  and  got  into 
dry  material  above.  The  timbers  were 
partly  burned,  the  hoops  fell  off,  and 
subsequently  the  silo  fell.  The  de- 
fendant contended  that  the  damages 
were  consequent  on  the  reckless  con- 
duct of  the  plaintiff  and  therefore 
there  was  no  liability.  Reversing  judg- 
ment on  a  directed  verdict  for  the  de- 
fendant, the  court  held  that  mere 
faults  or  negligence  of  the  insured, 
unaffected  by  any  fraud  or  design, 
did  not  constitute  a  defense  to  an  ac- 
tion on  an  insurance  policy,  and  that 
it  could  not  be  said  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of 
such  gross  negligence  or  recklessness 
as  that  the  jury  could  only  have  found 
that  he  acted  by  design  in  burning 
the  silo.  Nash  v.  American  Ins.  Co., 
—  Iowa  — ,  174  N.  W.  378  (1919). 

HL    Fidelity. 

A    Failure    to   Investigate   books    of 
bank  cashier. 

Plaintiff,    a    bank,    brought    action 


against  the  defendant  guaranty  com- 
pany on  a  bond  given  by  it  to  indem- 
nify the  bank  for  any  loss  it  might 
sustain  by  reason  of  the  dishonesty 
of  any  of  its  employees.  The  bank 
had  lost  $26,220  because  of  its  cashier 
allowing  a  customer  to  * '  kite  checks.  *  * 
After  the  issue  of  the  bond  the  cash- 
ier had  been  promoted  from  the  posi- 
tion of  assistant  cashier.  Critical  ex- 
amination of  the  books  of  the  bank 
would  have  revealed  the  practices  of 
the  cashier,  which  were  not  revealed 
by  the  cursory  though  ordinarily  care- 
ful examinations  made  monthly  by 
the  ofQcers  and  directors.  Affirming 
a  judgment  for  plaintiff  of  $10,000, 
the  court  pointed  out  that  while  the 
issue  of  negligence  had  not  been 
raised  by  the  pleadings,  the  defendant 
having  pleaded  the  failure  of  critical 
examination  of  the  books  and  the  pro- 
motion of  the  employee  as  breaches 
of  the  conditions  of  the  bond,  the 
question  of  negligence  was  neverthe- 
less properly  before  it,  and  held  that 
a  bond  given  to  indemnify  an  em- 
ployer against  the  dishonesty  of  its 
employees  was  to  be  construed  as  an 
insurance  contract;  and  that  negli- 
gence was  not  a  defense  in  an  action 
on  the  bond  of  a  surety  corporation, 
unless  it  was  such  that  it  amounts  to 
fraud  or  bad  faith.  First  Nat.  Bank 
of  Crandon  v.  United  States  Fidelity 
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722,  11  Ann.  Cas.  777;  Hatch  v.  Mutual  Life  Ins.  Co.,  120  Mass. 
550,  21  Am.  Rep.  541  (where  there  was  a  special  provision  in  the 
policy  applicable). 

In  the  present  case,  it  is  not  contended  that  Mr.  Tarbell  had  any 
fraudulent  purpose  or  design  in  setting  fire  to  the  grass.  Although 
he  was  guilty  of  a  violation  of  the  statute  in  not  obtaining  a 
permit,  it  was  not  necessary  for  him  and  his  cotrustees  to  rely 
on  that  violation  in  making  out  their  prima  facie  case.  His  trans- 
gression of  the  statute  made  him  liable  to  a  criminal  prosecution. 
But  the  legislature  expressed  no  intention  to  make  him  also  civilly 
liable  to  persons  suffering  special  damage  from  his  act,  a  familiar 
provision  in  penal  statutes  dealing,  for  instance,  with  intoxicating 
liquors.     See  R.  L.  c.  100,  §62.     O'Connell  v.  O'Leary,  145  Mass. 


&  Guaranty  Co.,  150  Wis.  601,  137  N. 
W.  742   (1912). 

B.    Failure  to  check  records  of  treas- 
urer. 

Plaintiff,  a  fraternal  order,  brought 
action  against  the  defendant  insur- 
ance company  on  a  bond  given  by  the 
defendant  to  indemnify  the  order 
from  any  loss  it  might  sustain  by  rea- 
son of  the  dishonesty  of  its  treasurer, 
who  subsequently  embezzled  $943.52. 
The  bond  provided  that  (1)  the  audit- 
ing committee  of  the  order  should  at 
least  once  a  month  make  a  full  and 
complete  examination  of  the  books 
and  accounts  of  the  officials;  (2)  the 
order  should  make  this  full  and  com- 
plete examination  by  verifying  the 
bank  balance,  by  comparison  of  the 
cash  on  hand  with  the  check  book 
and  the  bank  book.  The  evidence 
showed  that  the  auditing  committee 
complied  with  the  first  essential  re- 
quirement but  disregarded  the  second. 
Reversing  judgment  for  the  plaintiff, 
the  court  held  that  because  of  the 
failure  of  the  order  to  strictly  comply 
with  this  provision  of  the  bond  by 
verifying  the  cash  on  hand  with  the 
check  book  and  bank  book,  the  insur- 
ance company  was  not  liable.  Atlan- 
tic Oity  Aerie  No.  64,  Fraternal  Order 
of    Eagles    v.    International    Fidelity 


Ins.  Co.,  83  N.  J.  L.  583,  85  Atl.  325 
(1912). 

IV.    Marine. 

A.    Loss  of  or  damage  to  vesseL 

1.     Negligent  filling  of  water  tank. 

The  tug  Seminole,  insured  under  a 
marine  policy  against  losses  occa- 
sioned by  perils  of  the  sea,  had  tied 
up  for  the  night  in  the  harbor  of  M. 
This  tug  was  an  oil-burner,  and  had 
two  tanks,  known  as  the  port  tank 
and  starboard  tank,  which  supplied 
the  boiler  of  the  engine  with  water. 
They  were  filled  by  means  of  a  sea 
cock,  with  cutoff  so  arranged  that 
either  or  both  of  the  tanks  could  be 
filled  by  a  gravity  flow  from  the 
outside.  At  the  time  in  question  the 
starboard  tank  already  had  some 
water  in  it.  Orders  were  given  to  fill 
the  port  tank  to  the  same  capacity  as 
that  of  the  starboard,  and  then  cut 
off  the  water  entirely.  All  the  crew 
retired  except  the  watchman,  who  was 
instructed  to  close  the  sea  cock  when 
enough  water  had  been  admitted  to 
the  port  tank.  He  fell  asleep,  and 
after  about  two  hours  the  crew  were 
awakened  by  a  sudden  list  of  the 
tug  to  port.  The  crew  had  barely 
sufficient  time  to  get  onto  a  boat  ly- 
ing alongside  when  the  tug  sank  stern 
first.      This    action   is   brought    to   re- 
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311,  14  N.  B.  143.  The  defendants  ask  us,  in  effect,  to  read  into 
this  statute  what  the  legislature  has  seen  fit  to  omit,  namely,  a 
provision  that  a  statutory  violation  shall  create  a  civil  liability  on 
the  part  of  the  violator,  or  deprive  him  of  his  civil  rights.  As 
was  said  by  Knowlton,  C.  J.,  in  Bourne  v.  Whitman,  209  Mass. 
155,  169,  2  N.  C.  C.  A.  318,  95  N.  E.  404,  35  L.  R.  A.  (N,  S.)  701: 

**The  fact  that  the  number  of  punishable  misdemeanors  has  multiplied  many 
times  in  recent  years,  as  the  relations  of  men  in  business  and  society  have 
grown  complex  "With  the  increase  of  population  is  a  reason  why  the  vio4ation 
of  a  criminal  statute  of  slight  importance  should  not  affect  one's  civil  rights, 
exaept  when  this  violation,  viewed  in  reference  to  the  element  of  criminality 
intended  to  be  punished,  has  had  a  direct  effect  upon  his  cause  of  action/* 

In  accordance  with  our  law  Mr.  Tarbell's  violation  of  the  statute 
may  be  considered  as  "evidence  of  negligence.^'    The  illegal  element 


cover  the  cost  of  raising  and  repair. 
Defendant  contended  that  the  injury 
was  not  caused  by  a  peril  of  the  sea, 
but  by  the  negligence  of  the  watch- 
man, admitting  too  much  water  into 
the  port  tank.  Affirming  judgment  of 
the  trial  court  for  the  plaintiff,  the 
court  held  that  the  loss  was  occa- 
sioned by  a  peril  of  the  sea,  and  that 
marine  insuraree  embraced,  in  the  ab- 
sence of  a  contrary  stipulation,  losses 
arising  from  negligence  of  the  owner 
or  his  agent,  if  contributed  to  by  a 
peril  of  the  sea;  that  where  a  peril  of 
the  sea  is  a  contributing  cause  such 
negligence  is  not  a  proper  subject  of 
inquiry.  Charles  Clarke  &  Co.  v. 
Mannheim  Ins.  Co.,  —  Tex.  — ,  210  S. 
W.  528  (1919). 

2.     NegUgently  caused  stranding. 

Libelant  had  chartered  his  vessel 
to  respondent  under  a  contract  stipu- 
lating that  respondent  should  be  li- 
able for  all  damages  to  the  vessel  ex- 
cept those  covered  by  certain  insur- 
ance policies  held  by  the  libelant.  The 
chartered  vessel  while  proceeding  up 
a  river,  towed  by  another  vessel  was 
struck  and  stranded.  Libelant  con- 
tended that  the  loss  was  not  covered 
by  the  policies,  it  not  having  been 
caused  by  a  peril  of  the  sea  against 
which  the  policy  insured,  but  by  the 
negligence    of   an    employee    operating 


the  vessel  which  was  towing  the  in- 
jured vessel,  and  hence  respondent 
was  liable  under  the  contract.  The 
evidence  as  to  the  negligence  was 
meager.  AfSrming  a  decree  for  the 
respondent,  the  court  held  that  the 
loss  was  caused  by  a  peril  of  the  sea, 
and  assuming  that  there  was  negli- 
gence on  the  part  of  the  employee, 
that  **a  policy  of  insurance  against 
perils  of  the  seas  covers  a  loss  by 
stranding  or  collision,  although  arising 
from  the  •negligence  of  the  master  or 
the  crew,  because  the  assurer  assumes 
to  indemnify  the  assured  against 
losses  by  particular  perils,  and  the  as- 
sured does  not  warrant  that  his  serv- 
ants will  use  due  care  to  avoid  them." 
American-Hawaiian  S.  8.  Co.  v.  Ben- 
nett &  Goodall,  125  O.  C.  A.  172,  207 
Fed.  510   (1913). 

3.     Going  to   sea  wltli  damaged  pro- 
peUer. 

On  her  voyage  from  one  port  to  an- 
other the  propeller  of  plaintiff's  ship 
was  damaged,  breaking  two  blades. 
Arriving  in  port,  the  ship  received  or- 
ders to  have  repairs  made,  but  these 
were  disregarded,  and  on  a  subsequent 
voyage  15  days  thereafter,  the  two 
remaining  blades  of  the  propeller 
struck,  a  submerged  object  and  the 
ship  was  rendered  helpless.  Having 
been    rescued,   salvage   was    recovered 
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of  his  conduct  was  the  lack  of  a  permit;  and  it  was  a  question  of 
fact  for  the  jury  whether  this  was  a  contributing  cause  or  merely 
a  condition  of  the  loss.  The  jury  might  well  say  that  the  loss 
would  have  happened  if  in  fact  he  had  a  permit,  or  that  the  loss 
really  was  due  to  his  misjudgment  or  carelessness  in  caring  for 
the  fire  after  it  was  set.  The  damage  by  fire  to  the  buildings  of 
the  plaintiffs  was  a  lawful  risk  which  was  covered  by  the  policies 
issued  by  the  defendants.  The  burden  was  on  them  to  show  that 
they  were  relieved  from  liability  by  the  acts  of  Mr.  Tarbell.  For 
the  reasons  already  stated,  and  in  the  absence  of  any  authority  to 
the  contrary,  we  are  of  opinion  that  on  the  facts  disclosed  the 
plaintiffs  were  permitted  to  go  to  the  jury  rightly. 
ESxceptions  overruled. 


by  tke  rescuing  ship,  and  for  the 
amount  so  paid  this  action  was 
brought  on  a  policy  of  the  defendant 
insurance  company.  The  company 
contended  that  it  was  negligence  for 
the  ship  to  proceed  after  its  propeller 
had  been  damaged,  and  that  this 
would  avoid  liability,  as  the  policy 
exempted  the  company  from  losses 
arising  from  the  negligence  of  the 
master.  AfQrming  judgment  for  the 
plaintiff,  the  court  held  that  the  ship, 
having  proceeded  in  safety  for  15 
days  with  the  broken  propeller,  then 
striking  a  submerged  object  making 
the  ship  helpless,  the  loss  must  be  re- 
garded as  having  been  caused  by  a 
peril  of  the  sea;  and  that  conceding 
it  to  have  been  negligence  for  the 
ship  to  proceed  in  her  damaged  con- 
dition, it  was  not  a  defense,  not  hav- 
ing been  the  negligence  of  the  owners 
or  manager.  New  York  &  P.  B.  S.  S. 
Co.  V.  Aetna  Ins.  Co.,  122  C.  C.  A.  523, 
204  Fed.  255  (1913),  affirming  192 
Fed.  212  (1911). 

B.    HegUgent  mooring  causilig  loss  of 
cargo. 

This  was  an  action  to  recover  on  a 
policy  of  marine  insurance  on  a  cargo 
of  com.  Plaintiff  was  engaged  in 
carrying  merchandise  on  scows. in  the 
port  of  B,  operating  27  scows,  all  of 
which    were    insured    under    one    pol- 


icy. Plaintiff  received  on  board  one 
of  these  scows  6,144  bushels  of  com, 
which  was  to  be  carried  from  elevator 
No.  1  to  the  steamship  M.  Being 
loaded,  the  scow  pulled  out  to  make 
room  for  another.  When  at  the  end 
of  the  wharf,  a  line  slipped  from  the 
bitt  and  the  scow  drifted  out  into  the 
stream,  where  the  wind  and  the  sweU 
made  by  a  passing  ship  caused  it  to 
roU,  shifting  the  com,  in  consequence 
of  which  the  scow  was  upset  and  the 
com  lost.  There  was  conflicting  evi- 
dence as  to  the  seaworthiness  of  the 
scow.  Affirming  judgment  for  the 
plaintiff  for  $2,000  with  interest,  the 
court  held  that  the  seaworthiness  of 
the  scow  was  a  question  for  the  jury; 
and  that,  if  by  reason  Qf  the  negli- 
gence of  the  crew  the  scow  was  per- 
mitted to  drift,  the  defendant  was 
nevertheless  liable,  as  the  loss  was 
caused  by  a  peril  insured  against.  The 
court  quoted  the  following:  "It  is 
now,  however,  settled  both  in  England 
and  in  this  country,  that  if  the  loss  is 
caused  by  a  peril  insured  against, 
the  underwriters  are  liable,  although 
the  remote  cause  be  the  negligence  of 
the  master  and  crew,  and  that 
whether  barratry  be  insured  against 
or  not.'*  Westem  Assur.  Co.  v.  Chesa- 
peake Lighterage  and  Towing  Co.,  ^ 
Md.  — ,  65  Atl.  637   (1907). 

F.  A.  D. 


Digitized  by 


Google 


1919] 


Pbobia  Ry.  Co.  v.  Industrial  CoiiMissioN  et  al. 


441 


PEOBIA  BY.  00.  v.  INDnSTRIAL  OOMMISSION  et  aL 

[Supreme  Court  of  Illinois,  October  27,  1919.] 

290  IlL  177,  125  N.  E.  1. 

Behearing  denied  December  5,  1919. 

Workmen's  coxnpeiuation— nilnois  Act— Award— End  of  disability— Wben  peti- 
tion for  reirlaw  may  be  maintained. 
A  petition  for  review  of  an  original  award  for  compensation  payable  in  in- 


CASE  HOTB. 

laim^    nun   awards  nnder   compensa- 
tion acts. 

I.  Death  claims,  442-447. 

A.  Widow  alone,  442-448. 

1.  Fund  to  conserve  income 

producing     property, 
442. 

2.  Necessity  for  joining  chil- 

dren, 442-448. 

B.  Widow  and  children,  448-446. 

1.  Lacking  means  of  support, 

448. 

2.  Necessity  of  agreement  of 

parties,  443-444. 
8.   Necessity   for   notice    to 
insurer,  444-446. 

C.  Parent,  446-447. 

1.  Conclusiveness  of  award 

upon  court,  446-446. 

2.  Necessity    of    notice    to 

employer,  446. 
8.   Basis  of  computation  of 
present  worth,  446-447. 

II.  Total  incapacity,  447-461. 

A.  Conditions  justifying  commu- 

tation, 447  449. 

1.  Failure  to  pay  award  as 

made,  447. 

2.  Need     of     extraordinary 

care,  448-449. 

B.  Conditions  justifying  partial 

commutation,  449-450. 

C.  Propriety     of     disregarding 

probability    of    death, 
460-461. 


III.  Permanent  partial  disability,  461- 

454. 

A.  Necessity    of    agreement    of 

parties,  461. 

B.  Discretion  to  grant  or  deny 

commutation,  461-463. 

C.  Survival  of  assigned  judgment 

for  lump  sum,  463-464. 

D.  Consideration     of     probable 

wage  increase,  454. 

IV.  Temporary  disability,  464-467. 

A.  Jurisdiction  to  consider  recur- 

rence after  lump  sum 
award,  464-466. 

B.  Jurisdiction  of  court  on  trial 

de  novo,  466. 

C.  Discretion'    of     commission, 

466-467. 

D.  "Ascertainable   by   objective 

examination,"  467. 

V.  Commutation  as  penalty  for  de- 
fault in  instalments,  467. 

VI.  Amendment  of  act  as  affecting 
prior  agreement  of  self- 
insurer,  468. 

VII.  Legislative  discretion  as  to  con- 
ditions of  commutation, 
468-469. 

VIII.  Award  for  total  of  sums  past  due 
as  lump  sum  award,  469- 
460. 

Gross-references.  Apportionment  of 
awards  under  compensation  acts,  see 
19  N.  0.  0.  A.  546-558;  lump  sum 
awards  under  compensation  acts,  see 
14   N.   C.   0.   A.   346-354. 
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sialments  may  be  maintained  by  the  employer  under  paragraph  (h)  of  section 
19  of  the  Illinois  Workmen's  Compensation  Act  (Call.  1916  Stat.,  par.  6475 
(19)  j,  on  the  ground  that  the  disability  of  the  employee  has  ended,  where  such 
petition  is  filed  within  18  months  of  the  original  award,  although  an  order  for 
commutation  to  a  lump  sum  has  been  entered  by  the  industrial  commission  and 
not  rejected  by  either  party  within  the  10  days  provided  by  the  act. 

Writ  of  error  to  review  a  judgment  quashing  a  writ  of  certiorari  to 


I.    Deatb  claims. 
A.    Widow  alone. 

1.    Fund  to  conserve  income  produc- 
ing property. 

The  widow  of  a  deceased  employee 
petitioned  the  industrial  board  for 
commutation  to  a  lump  sum  of  an 
award  for  compensation,  and,  after 
proper  notice  and  hearing,  the  board 
commuted  the  compensation  to  a  lump 
sum  of  $2,728.60.  She  then  filed  her 
petition  in  the  circuit  court  to  have 
judgment  entered  upon  the  award. 
Before  the  hearing  the  employer  filed 
a  bill  in  chancery  to  review  the 
award,  the  two  cases  were  consoli- 
dated, the  court  confirmed  the  award, 
entered  judgment  and  certified  the 
case  for  review  by  the  supreme  court. 
The  sole  question  was  as  to  the  power 
of  the  board  to  commute  the  compen- 
sation to  a  lump  sum,  the  employer 
contending  there  was  no  proof  in  the 
record  that -the  commutation  was  for 
the  best  interests  of  the  parti^.  In 
support  of  her  petition  the  widow 
showed  that  deceased  left  her  a  house 
and  lot  which  had  been  divided  into 
5  apartments,  in  one  of  which  the 
family  lived,  the  others  being  rented 
and  netting  a  small  income;  that  the 
condition  of  the  property  was  such 
that  about  $800  must  be  spent  upon  it 
to  make  it  tenantable,  and  that,  by 
the  expenditure  of  $800  more,  it  could 
be  converted  into  a  rooming  house 
which  she  was  competent  to  run,  and 
which  would  bring  a  much  larger  in- 
come than  it  would  as  an  apartment 
house.  The  court  held  that  the  dis- 
cretion   to    commute    an    award    to    a 


lump  sum  is  lodged  entirely  in  the 
board,  and  that  when  any  facts  are 
shown  which  in  its  judgment  warrant 
commutation,  its  action  is  final,  and 
can  be  reviewed  only  as  in  other 
cases  for  errors  of  law;  that  it  was 
only  when  it  is  alleged  that  there 
was  no  competent  evidence  to  support 
the  decision  of  the  board  that  the  evi- 
dence was  reviewed  by  the  court  on 
the  question  of  law  thus  raised;  and 
that  it  was  not  incumbent  upon  the 
widow  to  show  it  to  be  for  the  best 
interests  of  both  parties  to  have  the 
compensation  commuted.  Judgment 
was  afiftrmed.  Schwarm  v.  George 
Thompson  &  Sons  Co.,  281  Ul.  486,  118 
N.  B.  95    (1917). 

2.     Hecessity  for  joining   children. 

In  Lovasz  v.  Carnegie  Steel  Co.,  — 
Pa.  — ,  109  Atl.  601  (1920),  an  award 
was  made  by  the  compensation  board 
commuting  compensation  payments 
which  on  appeal  to  the  court  of  com- 
mon pleas  was  reversed,  and  from  that 
judgment  this  appeal  was  taken.  The 
commutation  order  was  made  on  peti- 
tion of  the  widow  of  deceased  without 
joinder  of  a  representative  of  three 
minor  children,  and  this  appeal  involved 
the  authority  of  the  board  to  commute 
compensation  in  which  minors  have 
an  interest  and  direct  payment  to  the 
widow  without  protecting  those  inter- 
ests. The  court  pointed  out  that 
commutation  is  an  exception  to  the 
rule  of  periodic  payments  for  the  rea- 
son that  lump  sum  payments  are  often 
quickly  dissipated  and  do  not  afford 
the  regular  relief  so  necessary  to  the 
widow  and  orphans,  and  is  permitted 
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review  the  dismissal  of  a  petition  for  review  of  an  award  under  the 
Illinois  Workmen's  Compensation  Act.  Reversed  and  remanded  with 
directions. 

For  plaintiff  in  error — J.  T.  Hunter,  G.  H.  Page  and  R.  J.  Kava- 
nagh. 


only  when  it  appears  that  the  best 
interests  of  the  employee  and  his  de- 
pendents are  to  be  served  and  when 
it  will  avoid  undue  hardships,  and,  in 
affirming  the  decree  of  the  court  of 
common  pleas,  said  that  the  standing 
of  the  children  is  just  as  high  as  that* 
of  the  widow  when  commutation  is 
asked,  and,  while  the  fund  as  such 
may  not  be  divisible,  the  children's 
interest  is  nevertheless  such  as  will 
entitle  them  to  be  party  to  any  pro- 
ceeding looking  to  commutation,  and, 
as  the  compensation  act  is  silent  as 
to  what  should  be  done  under  the  cir- 
cumstances, and  has  not  declared  that 
the  mother,  as  the  natural  guardian, 
should  act  for  the  children,  binding 
them  and  the  employer,  the  only 
course  that  can  be  followed  is  that 
outlined  by  the  law  when  the  estate 
of  minor  children  is  under  considera- 
tion and  the  widow  is  not  entitled  to 
have  the  payments  commuted  without 
the  joinder  of  a  guardian  acting  un- 
der the  authority  of  the  court. 

B.    Widow  and  children. 

1.    Lacking  means  of  support. 

An  award  was  made  under  the  com- 
pensation act  to  the  widow  and  two 
minor  children,  and  a  daughter  by  a 
former  marriage,  of  a  deceased  em- 
ployee, amounting  to  $11.15  per  week 
for  360  weeks,  from  which  attorney's 
fees  were  to  be  deducted.  The  insurer 
filed  suit  in  the  district  court  to  have 
the  award  set  aside.  The  court  set 
aside  the  award  of  the  industrial  ac- 
cident board,  but  rendered  judgment 
in  favor  of  the  widow  and  her  two 


children  for  a  lump  sum  of  $3,446.76, 
less  one-third  for  attorney  fees.  Ap- 
peal was  taken  by  the  insurer,  one  of 
the  grounds  being  that  the  court 
erred  in  adjudging  the  case  to  be  a 
special  case  under  the  statutory  pro- 
vision that  where  **in  the  judgment 
of  the  board,  manifest  hardship  and 
injustice  would  otherwise  result,  the 
board  may  compel  the  association"  to 
redeem  their  liability  by  payment  of 
a  lump  sum.  The  evidence  showed 
that  the  widow  had  no  means  of  sup- 
porting herself  and  children  except  by 
running  a  rooming  house,  the  returns 
from  which  were  not  shown,  but  were 
assumed  by  the  court  to  be  meager, 
and  that  the  children  were  of  school 
age  and  earned  nothing.  The  court 
pointed  out  that  the  weekly  award  as 
it  would  be  divided  according  to  law 
would  amount  to  $3.72  for  the  widow 
and  $1.86  for  each  child,  and  held 
that,  taking  into  consideration  the 
high  cost  of  living,  and  the  ever 
changing  conditions  and  vicissitudes 
incident  to  the  liffe  of  a  widow  with  a 
family  to  support,  the  lower  court  was 
correct  in  concluding  that  a  lump 
sum  ought  to  be  awarded,  it  being  a 
case  in  which  hardship  would  result 
from  continuing  the  award  in  weekly 
payments.  Texas  Employers'  Ins. 
Ass'n  V.  Boudreaux,  —  Tex.  Civ.  App. 
— ,  213  S.  W.  674  (1919). 

2.    Necessity  of  agreement  of  parties. 

Deceased  was  injured  by  a  boiler 
explosion  and  died  a  day  later,  leav- 
ing a  widow  and  a  child  2  years  old. 
The  widow  was  appointed  adminis- 
tratrix and  instituted  this  proceeding 
before  the  compensation  commissioner, 
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For  defendant  in  error — Mansfield  &  Cowan. 


MR.  JUSTICE  DUNCAN  delivered  the  opinion  of  the  court. 

The  Industrial  Commission  on  December  16,  1917,  confirmed  the 
award  of  the  arbitrator  in  favor  of  William  Wade,  who  was  injured 
in  the  course  of  his  employment  by  plaintiff  in  error,  the  Peoria 


and  applied  for  an  order  commuting 
the  statutory  compensation  and  requir- 
ing payment  in  a  lump  sum.  The  ap- 
plication was  overruled,  and  she  ap- 
pealed to  the  district  court,  where 
judgment  was  rendered  in  her  favor 
for  $12  a  week  for  350  weeks  and 
$100  for  funeral  expenses,  but,  the  ap- 
plication for  commutation  being  re- 
sisted by  the  employer,  was  overruled 
on  the  ground  that  such  relief  could 
not  be  granted  without  the  consent 
of  both  parties.  The  administratrix 
appealed,  the  only  question  involved 
being  the  right  to  a  lump  sum,  as  the 
employer  admitted  she  was  entitled  to 
the  weekly  payments  and  funeral  ex- 
penses awarded.  The  statute  relat- 
ing to  commutation  of  payments  pro- 
vided that  "the  amounts  of  compen- 
sation payable  periodically  under  the 
law,  by  agreement  of  the  parties  with 
the  approval  of  the  compensation  com- 
missioner, may  be  commuted  to  one  or 
more  lump  sum  payments,  except 
compensation  due  for  death  and  per- 
manent disability,  which  may  be  com- 
muted only  upon  the  order  or  decision 
of  the  district  court,  provided,  that 
where  commutation  is  agreed  upon,  or 
ordered  by  the  court,  the  lump  sum  to 
be  paid  shall  be  fixed  at  an  amount," 
etc  In  holding  that  the  district  court 
could  commute  periodical  payments 
only  when  the  parties  had  agreed  upon 
such  commutation,  the  court  said: 
"This  legislation  was  enacted  to  pro- 
tect the  dependents  of  employees.  The 
regular  method  of  exacting  compensa- 
tion is  the  requiring  of  periodical 
payments  for  a  definite  period.  The 
system  does  not  contemplate  payments 
in  l^rge  tfnms  to  dependents  who  may 


be  improvident.  The  law  was  not 
framed  to  defeat  the  leg^lative  aims. 
To  prevent  dependents  from  dissipat- 
ing or  losing  their  means  of  support, 
payments  at  stated  times  are  required 
for  definite  periods.  An  unnecessary 
construction  which  would  defeat  the 
intention  of  the  lawmakers  should  be 
avoided.  Payment  in  a  lump  sum  is 
a  departure  from  the  general  rule. 
When  this  method  is  followed,  the  au- 
thority for  such  a  course  should  be 
found  in  the  language  relating  to  the 
exception.  In  the  light  of  ^  all  the 
legislation  on  this  subject,  the  discre- 
tion of  the  district  court  in  passing 
on  applications  for  commutation  seems 
to  be  invokable  only  where  both  par- 
ties have  agreed  to  such  a  course.'' 
Judgment  was  affirmed.  Myers  v. 
Armour  &  Co.,  —  Neb.  — ,  172  N.  W. 
45  (1919). 

3.    Necessity  for  notice  to  insurer. 

Deceased  was  killed  by  a  train  while 
driving  a  wagon  belonging  to  his  em- 
ployer. An  award  of  $11  per  week 
for  300  weeks  was  made  in  favor  of 
his  widow  and  dependent  son.  After 
payment  for  49  weeks  an  agree- 
ment for  a  lump  sum  settlement 
was  made,  the  agreement  presented  to 
and  approved  by  the  industrial  board, 
for  $2,572.34  as  the  amount  by  which 
the  remaining  payments  should  be  re- 
deemed in  cash.  The  insurance  car- 
rier petitioned  that  the  lump  sum  set- 
tlement be  set  aside;  1st,  because  the 
case  was  not  extraordinary  or  un- 
usual within  the  meaning  of  the  com- 
pensation act;  2d,  because  petitioner 
had  no  knowledge  of  nor  was  it  a 
party  to  such  agreement.     The  board 
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Railway  Company,  on  January  2,  1915.  Following  that  confirmation 
the  plaintiff  in  error  paid  the  compensation  awarded,  in  installments, 
until  the  total  sum  of  $830.83  had  been  paid.  On  March  25,  1918, 
the  commission,  acting  upon  the  petition  filed  by  Wade  on  March  1, 
1918,  entered  an  order  commuting  the  balance  of  the  compensation 
to  a  lump  sum,  amounting  to  $1227.99.     Plaintiff  in  error  did  not 


heard  the  evidence  on  the  petition  and 
denied  the  same,  and  this  appeal  was 
granted.  The  court  said  that,  while 
it  was  not  required  to  review  the 
questions  of  fact  as  to  the  case  being 
extraordinary  and  unusual,  it  had 
done  80,  and  in  its  opinion  the  evi- 
dence fully  sustained  the  finding  of 
the  board.  It  was  also  held  that  the 
compensation  act  did  not  contemplate 
notice  to,  or  knowledge  on  the  part 
of,  the  insurance  company,  and  that 
such  an  order  of  settlement  would  not 
be  set  aside  and  vacated  in  the  ab- 
sence of  a  showing  of  fraud,  mistake 
or  gross  irregularities.  The  order  of 
the  board  was  affirmed.  Hartsoek  v. 
Long,  —  Ind.  App.  — ,  124  N.  E.  609 
(1919). 

O.    Parent. 

1.  OondnsiTeness  of  award  upon  court. 

A  minor  son  of  appellant,  while  in 
the  course  of  his  employment  for  a 
pipe  line  company,  received  injuries 
which  appellant  claims  ultimately 
caused  his  death.  Appellant  filed  a 
claim  for  compensation  for  the  death 
of  the  son  with  the  industrial  acci- 
dent board  against  the  Texas  Employ- 
ers' Insurance  Association  and  the  em- 
ployer. The  board  decided  in  favor  of 
appellant,  and  he  brought  this  suit 
based  on  that  decision  to  have  the 
court  enter  a  decree  and  to  enforce 
payment,  on  the  ground  that  the  in- 
surance association  had  failed  and  re- 
fused to  pay  any  part  of  such  com- 
pensation. Appellant  alleged  that,  in 
the  proceedings  before  the  board,  the 
insurance  association  had  consented 
to  submit  all  matters  in  dispute  to  the 


board  for  final  decision;  that  both 
parties  had  presented  fuU  evidence  on 
the  merits,  and  that  the  board  had 
made  its  final  ruling  and  decision  in 
adjustment  of  the  claim.  The  peti- 
tion pleaded  in  the  alternative  that 
the  plaintiff  have  judgment  as  on  an 
original  cause  of  action  against  the 
insurance  company  for  the  compensa- 
tion provided  for  by  the  act.  De- 
murrers were  sustained  to  the  petition 
as  it  related  to  the  decision  of  the  in- 
dustrial board,  the  case  was  tried  be- 
fore a  jury  on  the  alternative  count, 
and  the  jury  found,  on  special  issues, 
that  deceased  was  injured  whUe  in 
the  employ  of  the  pipe  line  company, 
but  that  his  death  did  not  result 
from  such  injury,  uid  on  the  verdict 
the  court  entered  judgment  for  de- 
fendant. On  appeal,  it  was  held  that 
the  facts  alleged,  if  proven,  would 
show  that  the  parties  had  exercised 
their  option  and  agreed  to  proceed  be- 
fore the  board,  and  the  claim  had 
ripened  into  an  award,  and  that  the 
court  erred  in  sustaining  demurrers  to 
appellant's  first  count.  It  was  fur- 
ther held  that  appellant  would  have 
to  recover  on  the  award  according  to 
its  terms  and  not  in  a  lump  sum.  As 
he  could  recover  under  the  award 
only  such  sum  as  was  due  at  the  time 
of  the  suit,  it  was  suggested  that  the 
jurisdiction  of  the  district  court  was 
involved  as  to  amount.  The  court 
said,  however,  that  the  question  would 
not  arise  on  a  new  trial  if  the  pay- 
ments then  due  were  sufficient  to  give 
the  court  jurisdiction  and  the  petition 
was  amended  to  include  such  amounts 
as  were  then  due.  Judgment  was  re- 
versed and  remanded  for  a  new  trial. 
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pay  the  lump  sum  awarded  and  neither  party  filed  a  rejection  there- 
of within  the  ten  days  provided  by  section  9  of  the  Workmen's  Com- 
pensation act.  The  unpaid  lump  sum  award  was  not  reduced  to 
judgment.  Within  eighteen  months  from  the  date  of  the  last  pay- 
ment plaintiff  in  error  filed  its  petition  in  accordance  with  the  pro- 
visions of  paragraph  (h)  of  section  19  of  the  Workmen's  Compensa- 


Roach  V.  Texas  Employers'  Ins.  Ass'n, 
—  Tex.  Civ.  App.  — ,  195  S.  W.  328 
(1917). 

2.    Necessity  of  notice  to  employer. 

In  Tazewell  Coal  Co.  v.  Industrial 
Commission,  ^87  111.  465,  123  N.  E. 
28  (1919),  plaintiff  in  error  objected 
to  the  commutation  to  a  lump  sum  of 
an  award  for  the  death  of  an  em- 
ployee, alleging  that  it  had  no  notice 
of  the  pending  of  the  petition  and 
no  opportunity  to  appear  and  oppose, 
by  evidence  or  otherwise,  the  commu- 
tation of  the  award.  Plaintiff  in  error 
prayed  for  a  writ  of  certiorari  com- 
manding the  industrial  board  to  cer- 
tify a  full  and  complete  record  of  the 
proceedings.  The  writ  was  issued 
and  a  return  was  made,  certified  as  a 
full  and  complete  record  which  showed 
a  petition  for  the  commutlEition,  alleged 
facts  upon  which  the  petition  was 
based  and  recited  that  the  board,  hav- 
ing given  proper  notice  to  the  parties, 
and  upon  proper  showing  of  the  par- 
ties and  careful  investigation  of  the 
matter,  found  that  it  was  for  the  best 
interest  of  the  parties  that  the  com- 
pensation was  paid  in  a  lump  sum. 
The  circuit  court  quashed  the  writ, 
rendered  judgment  against  plaintiff  in 
error  for  costs,  and  certified  the  cause 
as  one  proper  to  have  been  reviewed 
by  the  supreme  court.  Section  9  of 
the  compensation  act  provided  that  if, 
upon  proper  notice  to  the  interested 
parties  and  a  proper  showing,  it  ap- 
peared for  the  best  interest  of  the 
parties,  the  board  might  order  com- 
mutation of  an  award  to  an  equiva- 
lent   lump   sum,   but    the    statute    did 


not  prescribe  the  character  of  the  no- 
tice to  be  given  and  the  record  showed 
no  rule  or  regulation  of  the  board  as 
to  what  notice  was  to  have  been 
given.  The  court  held  that  the  con- 
stitution afforded  protection  against 
the  imposition  of  any  liability  without 
notice,  and  also  an  opportunity  to  be 
heard;  that  there  was  no  presumption 
of  jurisdiction  in  favor  of  a  body  such 
as  the  industrial  board,  but  that  the 
facts  upon  which  jurisdiction  was 
founded  must  appear  in  the  record; 
that  the  record  in  question  did  not 
show  what  notice  was  given  to  plain- 
tiff in  error  and  failed  to  show  juris- 
diction over  it  or  any  authority  to 
hear  and  decide  the  question  presented 
by  the  petition;  that  plaintiff  in  error 
had  a  right  to  a  judicial  review,  and 
the  record  must  have  shown  that  the 
board  acted  upon  evidence  and  con- 
tained the  testimony  upon  which  the 
decision  was  based,  so  that  the  court 
might  determine  if  there  was  any  evi- 
dence fairly  tending  to  sustain  the 
order;  and  that,  as  the  record  con- 
tained only  the  conclusion  of  the 
board,  it  practically  denied  plaintiff 
in  error  any  review  of  the  proceeding. 
The  judgment  of  the  circuit  court  was 
reversed  and  the  cause  remanded. 

8.    Basis   of   computation  of  present 
worth. 

Bailey  v.  Columbian  Bope  Co.,  184 
N.  Y.  App.  Div.  718,  172  N.  Y.  Supp. 
566  (1918),  was  an  appeal  from  a  de- 
cision of  the  state  industrial  commis- 
sion directing  payment  to  the  state  in- 
surance fund  of  the  present  value  of 
future    instalments    of     eompensation 
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tion  act,  claiming  that  the  disability  of  Wade  had  diminished  and 
ended  since  the  award  was  made  and  prayed  that  the  award  might 
be  reviewed  and  payments  of  compensation  ended.  On  January  9, 
1919,  the  commission  sustained  the  motion  filed  by  Wade  on  October 
8,  1918,  to  dismiss  the  petition  for  review,  on  the  ground  that  neither 
party  had  rejected  the  order  for  commutation  to  a  lump  sum  within 


awarded  to  the  dependent  mother  of  a 
deceased  employee.  Under  the  statute 
an  award  to  a  dependent  mother  is 
payable  only  during  dependency.  The 
commission  apparently  treated  the 
award  as  one  payable  during  life.  It 
was  held  that  neither  the  survivorship 
annuitants'  table  of  mortality  nor  the 
remarriage  tables  of  the  Dutch  Boyal 
Insurance  Institution  (used  as  the 
basis  for  the  commutation  of  awards 
to  widows),  nor  the  life  tables,  would 
furnish  any  basis  for  commutation  in 
the  present  case,  and  that  the  commis- 
sion could  not  determine  that  the 
award  was  of  a  value  equal  to  a  life 
award  and  compute  it  on  that  basis. 
The  decision  of  the  commission  was 
reversed. 

n.    Total  Incapacity. 

A.   Conditions  Justifsring  commutation. 

1.    Failure  to  pay  award  as  made. 

Plaintiff  was  awarded  compensation 
of  $15  per  week  for  a  period  not  to 
exceed  401  weeks  for  an  injury  which 
the  board  found  had  totally  incapaci- 
tated him  from  work,  such  award  be- 
ing the  maximum  for  total  incapacity. 
Plaintiff  attempted  to  procure  an  or- 
der allowing  compensation  in  a  lump 
sum,  and  within  20  days  after  refusal 
gave  notice  to  the  board  and  the  in- 
surer that  he  would  not  abide  by  that 
ruling  and  immediately  instituted  this 
suif  to  recover  compensation  in  a 
lump  sum,  or,  in  the  alternative,  for 
$15  a  week  for  389  weeks.  One  of  the 
grounds  alleged  as  entitling  plaintiff 
to  a  lump  sum  was  that  the  insurer 
had,   without   justifiable   cause,   failed 


to  pay  the  weekly  allowances  made  by 
the  accident  board  as  they  matured, 
a  ground  provided  by  the  statute,  on 
which  ground  the  trial  court  refused 
to  submit  to  the  jury.  On  this  point 
the  court  of  civil  appeals  held  that 
plaintiff  could  not  repudiate  the  rul- 
ing of  the  board  and  at  the  same  time 
treat  it  as  effective  and  binding  upon 
defendant,  and  seek  to  hold  it  liable 
for  a  lump  sum  settlement  by  reason 
of  its  failure  to  comply  with  the  man- 
dates of  the  board,  so  th|it  the  only 
basis  for  a  verdict  for  a  lump  sum 
was  that  submitted  by  the  trial  court 
that  a  manifest  hardship  and  injury 
would  result  if  plaintiff  were  not  al- 
lowed such  relief.  Judgment  was  ren- 
dered in  the  trial  court  for  $22  per 
week  for  265  weeks;  this  decision  was 
arrived  at  by  increasing  the  weekly 
compensation  and  decreasing  the  num- 
ber of  weeks  in  accordance  with  a 
provision  of  the  statute.  Defendant 
appealed.  This  judgment  was  modified 
by  the  court  of  civil  appeals  to  pro- 
vide that  the  trial  court  should  have 
the  power  to  review  the  judgment  and 
diminish,  increase  or  terminate  the 
liability  of  the  defendant,  and  to  give 
the  defendant  the  right  at  any  time 
to  redeem  its  entire  liability  by  pay- 
ment of  a  limip  sum,  such  lump  sum 
settlement  to  be  approved  by  the  trial 
court,  it  being  held  that  the  trial 
court  had,  by  implication,  this  power 
of  review  and  approval  of  an  award 
which  had  been  brought  under  its 
jurisdiction.  As  modified,  the  judg- 
ment was  affirmed.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Davis,  — 
Tex.  Civ.  App.  — ,  212  S.  W.  239 
(1919). 
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ten  days  after  such  order  was  entered.  Plaintiff  in  error  sued  out 
a  writ  of  certiorari  from  the  circuit  court  of  Peoria  county,  and 
upon  a  hearing  that  court  quashed  the  writ  for  the  same  reason 
assigned  by  the  Industrial  Commission  and  certified  that  the  cause 
is  one  proper  to  be  reviewed  by  this  court. 


2.    Need  of  Extraordinary  care. 

Appellee  accidentally  swallowed  pins 
while  trimming  windows.  Compensa- 
tion was  allowed  for  $1,410,  payable 
in  instalments  of  $5  a  week,  which 
was  commuted  to  the  lump  sum  of 
$1,247.25  in  addition  to  $590  already 
accrued  and  $50  allowed  for  medical 
and  hospital  services.  On  appeal,  it 
was  argued  that  the  commutation  was 
erroneous  because  it  was  contrary  to 
the  provisions  of  the  statute  and  be- 
cause there  was  no  evidence  to  sup- 
port the  finding  upon  which  commu- 
tation was  based.  The  commutation 
was  based  upon  the  testimony  of  a 
physician  that  petitioner  was  in  bed 
in  a  helpless  condition,  and  had  re- 
quired the  constant  attention  of 
nurses;  that  there  was  a  pin  near 
the  base  of  her  brain,  and  that,  in  his 
opinion,  an  operation  was  necessary 
to  save  her  life;  that  she  was  in  need 
of  constant  care  and  attention,  and, 
unless  she  received  same,  her  life 
could  not  be  saved.  The  court  held 
that  it  was  too  plain  for  argument 
that  this  testimony  was  at  least  some 
evidence  to  support  the  finding  under 
the  statutory  provision  that  commuta- 
tion was  a  departure  from  the  normal 
method  of  payment,  and  was  to  be  al- 
lowed only  when  it  clearly  appeared 
that  some  unusual  circumstances  war- 
ranted such  departure,  the  court  say- 
ing that  if  the  situation  of  claimant 
shown  by  such  testimony  was  not  an 
unusual  circumstance  within  the  stat- 
ute it  would  have  been  hard  to  con- 
ceive circumstances  that  would  call 
for  commutation.  As  the  finding  of 
fact  of  the  lower  court  was  conclu- 
sive,   if    there    was    any    evidence   to 


support  it,  the  finding  upon  this  ques- 
tion could  not  be  disturbed.  The  con- 
tention that  the  commutation  was  in 
violation  of  the  terms  of  the  statute 
was  based  upon  a  provision  that 
''commutation  shall  not  be  allowed 
for  the  purpose  of  enabling  the  in- 
jured employee  •  •  ♦  to  satisfy  a 
debt,  or  to  make  payment  to  physi- 
cians, lawyers,  or  any  other  persons." 
The  court  pointed  out  that  the  act 
provided  for  commutation  if  it  was 
for  the  best  interest  of  the  employee 
or  would  avoid  undue  expense  or  un- 
due hardship;  and  it  appeared  that 
some  unusual  circumstance  warranted 
such  departure  from  the  usual  course 
and  that  such  circumstances  were  pres- 
ent in  this  case  where  the  life  of  ap- 
plicant was  at  stake,  and,  at  least  in 
all  probability,  it  could  be  saved  only 
by  a  surgical  operation,  by  the  attend- 
ance of  a  physician,  by  nursing,  and 
by  medicines,  all  of  which  would  re- 
quire the  expenditure  of  money,  which 
the  patient  did  not  possess  and  could 
not  raise.  The  court  held  that,  under 
these  circumstances,  commutation 
should  not  have  been  defeated  by  the 
provision  against  allowing  commuta- 
tion to  enable  the  employee  to  satisfy 
a  debt  or  make  payment  to  physicians 
or  any  other  persons,  as  such  provision 
if  literally  enforced  would  prevent 
commutation  In  any  case,  and  that  the 
intent  of  that  provision  evidently  was 
not  to  prevent  commutation  to  enable 
such  payments  to  be  made  if  unusual 
circumstances  called  for  them.  If, 
however,  the  court  said,  the  provision 
in  question  was  so  plain  as  not  to  ad- 
mit of  a  construction  which  would 
harmonize  it  with  the  other  provi- 
sions of  the  section,  then  it  was  void. 
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The  only  question  involved  in  this  case  is  whether  or  not  a  petition 
for  review  of  an  original  award  for  compensation  payable  in  install- 
ments can  be  maintained  under  paragraph  (h)  of  section  19  of  the 
Compensation  act  where  such  petition  for  review  is  filed  within 
eighteen  months  of  the  original  award  and  after  an  order  for  com- 


as, when  a  saving  clause,  if  good, 
would  Tender  a  statute  of  no  effect, 
the  saving  clause  was  void.  The  court 
therefore  held  that,  either  upon  a 
liberal  construction  of  the  provision 
in  question  or  by  treating  it  as  in- 
operative, the  petitioner  was  entitled 
to  prevail,  and  the  judgment  allowing 
commutation  was  affirmed.  Jensen  v. 
F.  W.  Woolworth  Co.,  —  N.  J.  L,  — , 
106  Atl.  808  (1919). 

B.    Conditions  Justifying  partial  com- 
mutation. 

Plaintiff,  a  carpenter,  fell  from  a 
scaffold  and  sustained  an  injury 
termed  by  counsel  as  a  broken  back. 
The  parties  made  a  compensation 
agreement  for  $10  per  week,  which 
was  paid  for  nearly  2  years,  when 
plaintiff  petitioned  the  industrial  acci- 
dent board  for  a  lump  sum  settle- 
ment. The  statute  relating  to  lump 
sum  payments,  section  22,  part  2, 
provided:  * 'Whenever  any  weekly 
payment  has  been  continued  for  not 
less  than  six  months,  the  liability 
therefor  may  be  redeemed  by  the  pay- 
ment of  a  lump  sum  by  agreement  of 
the  parties,  subject  to  the  approval 
of  the  industrial  accident  board,  and 
said  board  may  at  any  time  direct  in 
any  case,  if  special  circumstances  be 
found  which,  in  its  judgment,  require 
the  same,  that  the  deferred  payments 
be  commuted  on  the  present  worth 
thereof  at  5  per  cent  per  annum  to 
one  or  more  lump  sum  payments." 
The  board  found  that  plaintiff  was 
permanently  incapacitated  for  work 
as  a  carpenter;  that  as  a  result  of 
respondents'  failure  to  furnish  neces- 
sary and  reasonable  hospital  and 
medical  services  during  the  first  3 
19  N.  C.  C.  A.— 29 


weeks  following  his  injury,  plaintiff 
had  been  obliged  himself  to  furnish 
such  services,  and  had  incurred  about 
$1,000  indebtedness  thereby,  one-half 
of  which  should  have  been  furnished 
by  respondents;  and  that  the  circum- 
stances were  such  that  plaintiff  should 
receive  sufficient  compensation  in  a 
lump  sum  to  pay  debts  contracted  be- 
cause of  the  accident  and  to  make  it 
possible  for  applicant  to  educate  him- 
self to  follow  some  new  vocation.  The 
board  therefore  ordered  that  the  peti- 
tion for  a  lump  sum  settlement  be  de- 
nied, but  that  respondents  be  author- 
ized and  directed  to  make  an  advance 
payment  of  $1,750,  which,  commuted 
to  its  present  worth,  would  amount  to 
$1,617.06,  the  latter  amount  to  be  paid 
forthwith.  Upon  certiorari,  respond- 
ents contended  that  the  order  was 
wrong;  first,  because  the  power  of  the 
board  to  order  lump  sum  advance 
payments  was  confined  to  cases  in 
which  consent  of  the  employer  was 
given;  second,  because  if  its  power 
was  not  so  confined  it  did  not  extend 
beyond  cases  giving  specific  indemni- 
ties; third,  because,  even  if  the  board 
was  given  power  to  grant  lump  sum 
advancements  in  any  case  if  special 
circumstances  required  same,  the  pres- 
ent award  should  be  reversed.  As  to 
the  first  two  contentions  the  court  said 
there  was  little  necessity  for  constru- 
ing the  section  of  the  statute  as  above 
quoted,  because,  in  unmistakable 
terms,  it  provides  for  a  lump  sum 
agreement  by  the  parties  with  the 
consent  of  the  board,  and  also  pro- 
vides that  the  board  may,  at  any  time, 
in  any  case,  if  its  discretion  is  moved 
by  special  circumstances,  provide  for 
a   commutation   of   deferred  payments 


Digitized  by 


Google 


450        19  Negligence  and  Compensation  Cases  Annotated. 


[IlL 


mutation  to  a  lump  sum  has  been  entered  by  the  Industrial  Commis- 
sion and  not  rejected  by  either  party  within  ten  days. 

Because  of  the  recognized  inability  of  the  medical  profession  to 
forecast  with  certainty  the  results  of  an  injury  causing  partial  dis- 
ability, as  well  as  their  inability  many  times  to  determine  whether 


without  the  consent  of  the  employer. 
Under  the  third  objection  it  was  ar- 
gued that  if  the  section  in  question 
were  given  full  effect,  it  would  sus- 
pend other  sections  which  provide  for 
termination  of  liability  for  weekly 
payments  upon  death  of  the  injured 
employee;  or  in  case  of  death  of  one 
dependent  that  his  proportion  should' 
be  paid  to  the  other  dependents,  and, 
if  all  dependents  died,  that  compen- 
sation should  cease;  and  that  any 
weekly  payment  might  be  reviewed  by 
the  board  and  ended,  diminished  or 
increased.  The  court  sustained  the 
validity  of  the  section  in  question, 
saying  that  the  legislature  evidently 
considered  that  in  most  cases  the  in- 
terests of  the  injured  employee  or  his 
dependents  would  best  be  conserved 
by  weekly  payments,  but  that  to  that 
rule  it  created  the  exception  that  lump 
sum  advancements  might  be  made 
where  special  circumstances  exist 
which  make  it  probable  that  the  in- 
terests of  the  employee  would  be  best 
served  by  such  form  of  payment  and 
that  there  was  no  inconsistency  be- 
tween the  provisions.  The  court  fur- 
ther held  that  the  showing  was  ample 
to  authorize  the  board  to  order  the 
lump  sum  payment  and  the  order  was 
sustained  with  costs  to  plaintifiT.  Mc- 
Mullen  V.  Gavette  Const.  Co.,  207 
Mich.  586,  175  N.  W.  120  (1919). 

0.     Propilety  of  disregarding  proba- 
biUty  of  death. 

While  plaintiff  in  error  was  under- 
mining a  loose  rock,  it  fell  upon  him, 
causing  fracture  of  the  right  radius, 
laceration  of  the  right  forearm  and 
hand,  fracture  of  the  second  and  third 
lumbar   vertebrae,    causing   a   marked 


deformity  by  protrusion  of  the  lower 
back  at  the  site  of  the  fracture,  also 
causing  permanent  cystitis  resulting 
in  total  permanent  disability.  The  in- 
dustrial commission  ordered  the  em- 
ployer, a  self-insurer,  to  pay  him  at 
the  rate  of  $8  per  week  for  life,  or 
until  such  time  as  compensation 
should  cease  or  the  order  be  modified. 
Thereafter  the  employee  filed  a  peti- 
tion for  payment  in  gross,  which  was 
denied  on  the  groun4  that  the  extent 
of  the  disability  could  not  be  de- 
termined because  of  the  impossibility 
of  determining  how  long  claimant 
would  live,  and  on  the  further  ground 
that  a  lump  sum  settlement  was  not 
for  the  best  interests  of  the  parties. 
Plaintiff  in  error  then  filed  in  the  dis- 
trict court  his  complaint  to  have  the 
commission's  order  vacated,  and 
prayed  for  judgment  granting  payment 
in  gross  of  a  sum  of  not  less  than 
$8,500,  or  payment  of  not  less 
than  $40  per  week.  The  court  confirmed 
the  commission's  order,  basing  its  de- 
cision solely  on  the  theory  that  the 
provision  of  the  statute,  section  57, 
chapter  179,  Session  Laws  1915,  which' 
provided  for  lump  sum  payments,  did 
not  apply  to  cases  of  total  disability, 
this  also  being  the  view  of  the  com- 
mission. The  court  found  that,  under 
the  rule  of  liberal  interpretation  ap- 
plicable to  the  statute  as  a  remedial 
act,  the  section  in  question  authorized 
the  ordering  of  payment  in  gross  for 
permanent  total  disability,  and  that 
the  commission  might  make  a  reason- 
able estimate  of  the  number  of  future 
payments  when  an  award  was  for 
payments  for  life,  and  held  that,  as 
this  ground  for  refusing  the  lump  sum 
settlement  was  an.  erroneous  theory  of 
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or  not  the  disability  is  temporary  or  permanent  or  to  determine  the 
exact  extent  of  the  injury,  the  law-making  power  of  the  State  has 
fixed  a  period  of  eighteen  months  within  which  such  results  may  be 
determined  with  reasonable  certainty.  A  review  of  the  award  or 
agreement  within  that  period  enables  the  Industrial  Commission  to 


the  law,  plaintiif  was  prejudiced  by 
the  error,  although  the  commission 
also  denied  his  application  on  the 
further  ground  that  a  lump  sum  set- 
tlement would  not  be  for  the  best 
interest  of  the  parties.  As  plaintiff" 
in  error  was  entitled  to  have  his  case 
heard  in  the  district  court  in  the  light 
of  the  correct  interpretation  of  the 
law,  the  judgment  was  reversed  and 
remanded  for  further  proceedings. 
Earoly  v.  Industrial  Commission  of 
Colorado,  —  Oolo.  — ,  176  Pac.  284 
(1918). 

JUL    Permanent  partial  disability. 

A.    Necessity  of  agreement  of  parties. 

Appellee,  while  engiaged  in  his  du- 
ties of  walking  and  inspecting  the 
gas  pipe  line  of  his  employer,  fell 
down  a  steep  embankment  and  sus- 
tained injuries  of  a  serious  and  per- 
manent nature  to  his  liver,  abdo- 
men, bowels  and  stomach,  causing  and 
resulting  in  hernia,  and  brought  suit 
therefor  under  the  compensation  act 
against  the  employer  and  its  insurer. 
A  verdict  was  rendered  by  the  jury 
for  damages  up  to  the  time  of  the 
trial  for  $355.50,  and  further  dam- 
ages of  $10.50  a  week  for  87  weeks. 
The  court  entered  judgment  in  the 
sum  of  $1,260  and  the  insurer  ap- 
pealed. It  was  held  that,  under  the 
provisions  of  the  compensation  act,  fu- 
ture payments  could  be  redeemed  by 
payment  of  a  lump  sum  only  by  agree- 
ment of  the  parties  thereto,  and  that 
the  judgment  should  have  been  for  the 
aggregate  weekly  payments  to  date  of 
trial,  and,  for  the  remaining  amount 
which  the  jury  found  due,  judgment 
should   have   been   for   such   amount, 


payable  weekly.  The  court  said  that 
this  error  would  not  call  for  reversal, 
but  merely  for  reformation  of  the 
judgment,  but  other  errors  made  re- 
versal necessary.  American  Indemnity 
Co.  V.  Hubbard,  —  Tex,  Civ.  App.  — , 
196  a  W.  1011  (1917). 

B.    Discretion  to  grant  or  deny  com- 
mutation. 

Appellant  received  an  injury  in  the 
course  of  his  employment  resulting  in 
a  hernia,  for  which  he  filed  a  claim 
for  compensation  with  the  industrial 
insurance  commission;  the  claim  was 
disallowed.  He  appealed  to  the  su- 
perior court,  and,  after  a  trial  upon 
the  merits,  the  court  found  that  appel- 
lant, while  engaged  in  extrahazardous 
employment,  suffered  a  rupture 
''known  and  classified  in  surgery  as  a 
permanent  partial  disability,  which 
caused  a  permanent  partial  disabil- 
ity," and  judgment  was  entered  or- 
dering the  commission  to  ^  the  com- 
pensation according  to  law,  which 
judgment  was  not  appealed  from.  The 
commission  having  failed  to  comply 
with  the  judgment,  an  application  was 
made  to  the  superior  court  for  an  or- 
der to  compel  it  to  ^  appellant's 
compensation  in  a  lump  sum,  and  ap- 
pellant's affidavit  in  support  thereof 
set  forth  that  appellant  offered  to 
furnish  the  commission  with  proof  of 
the  extent  of  his  injury,  which  it  re- 
fused to  receive,  informing  him  that, 
under  its  rules,  no  payment  will  be 
made  for  permanent  disability  in  case 
of  hernia,  but  that  an  operation  was 
required  in  such  cases.  The  compen- 
sation act  provides  that  "for  any  per- 
manent partial  disability  resulting 
from  an  injury,  the  workman  shall  re- 
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determine  from  the  evidence,  with  some  degree  of  certainty,  the  true 
extent  of  the  injury.  Defendant  in  error  contends  that  section  9  of 
the  Compensation  act  is  to  be  interpreted  so  that  if  the  parties  under 
the  act  have  the  award  commuted  to  a  lump  sum  where  such  award 
is  payable  in  installments,  and  neither  party  rejects  the  lump  sum 


ceive  compensation  in  a  lump  sum  in 
an  amount  equal  to  the  extent  of  the 
ininry,*'  and  after  specifying  certain 
disabilities  by  name  as  constituting 
permanent  partial  disability,  con- 
cluded with  the  definition,  *'or  any 
other  injury  known  in  surgery  to  be 
permanent  partial  disability."  From 
an  order  by  the  superior  court  deny- 
ing appellant's  application  for  an  or- 
der to  compel  the  commission  to  pro- 
ceed to  fix  the  amount  of  compensa- 
tion in  a  lump  sum,  as  required  by 
the  statute,  this  appeal  was  prose- 
cuted. The  court  held  that  the  com- 
mission erred  in  assuming  that  the 
judgment  of  the  superior  court  merely 
determined  that  appellant's  injury 
constituted  hernia;  that  what  that  de- 
cision determined  was  that  the  hernia 
was  a  permanent  partial  disability  for 
which,  under  the  statute,  he  was  en- 
titled to  a  lump  sum;  and  that  the 
only  course  open  to  the  commission 
was  to  proceed  to  fix  the  amount  of 
the  award  in  a  lump  sum  against  the 
accident  fund.  The  judgment  denying 
appellant's  application  was  reversed 
and  the  cause  remanded  with  instruc- 
tions to  the  superior  court  to  enter 
an  order  directing  the  commission 
forthwith  to  proceed  to  fix  compen- 
sation in  a  lump  sum  as  for  a  perma- 
nent partial  disability  in  accordance 
with  the  statute.  Kline  v.  Industrial 
Ins.  Commission,  —  Wash.  — ,  172 
Pac.  343   (1918). 

Plaintiff,  an  employee  in  a  coal 
mine,  sustained  a  femoral  rupture 
while  exerting  all  his  strength  to  lift 
a  rock  which  had  fallen  on  a  fellow 
employee.  The  ease  was  brought  un- 
der the  compensation  act  and  the 
trial    court   awarded   plaintiff   a  lump 


sum  judgment  computed  on  the  basis 
of  $5  and  some  cents  per  week  for 
8  years.  Defendant  contended  that 
the  court  abused  its  discretion  in 
awarding  a  lump  sum  judgment,  and 
that,  if  plaintiff  was  entitled  to  com- 
pensation, it  should  have  been  award- 
ed in  periodical  payments.  The  stat- 
ute under  which  the  judgment  was 
rendered  provided  that  **The  judg- 
ment in  the  action,  if  in  favor  of  the 
plaintiff,  shall  be  for  a  lump  sum 
equal  to  the  amount  of  the  payments 
then  due  and  prospectively  due  under 
the  act,  *  *  *  or,  in  the  discre- 
tion of  the  trial  judge,  for  periodical 
payments  as  in  an  award."  Section 
5930,  Gen.  Stat.  1915.  The  court  held 
that,  while  it  might  be  true  that  ordi- 
narily a  rupture  like  a  femoral  hernia 
could  be  successfully  treated  by  a  sur- 
gical operation  which  was  not  con- 
sidered dangerous  to  life  nor  attended 
by  much  suffering,  and  that,  if  plain- 
tiff would  resort  thereto,  he  might  be 
completely  restored  to  his  former 
vigor  in  a  few  weeks  or  months,  prob- 
ably in  much  less  time  than  8  years, 
the  court  could  not  say  that,  because 
of  that,  the  court  abused  its  discre- 
tion in  granting  a  lump  sum  judg- 
ment, and,  as  no  abuse  of  discretion 
in  failure  to  exercise  a  mere  discre- 
tionary power  was  manifest,  the  sn- 
preme  court  could  not  substitute  its 
judgment  for  that  of  the  trial  conrt 
on  the  very  matter  which  the  statute 
left  to  the  trial  court's  determination. 
The  judgment  was  affirmed.  Baffa- 
ghelle  V.  Russell,  103  Kan.  849,  176 
Pac.  640  (1918). 

In  Underbill  v.  Central  Hospital 
for  Insane,  —  Ind.  App.  — ,  117  N.  B. 
870  (1917),  it  appeared  that  appellant 
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award  so  made  within  the  time  provided  by  that  section,  (ten  days,) 
such  award  of  a  lump  sum  is  a  final  disposition  of  the  claim,  and  that 
in  such  case  it  must  be  paid  without  regard  to  the  question  whether 
or  not  the  injury  has  recurred,  increased,  diminished  or  ended. 
Paragraph  (h)  of  section  19  provides:    '*An  agreement  or  award 


was  injured  in  the  course  of  his  em- 
ployment at  a  hospital  for  the  insane; 
that  he  received  $28  a  month  and 
room,  board  and  laundry,  worth  $2.50 
a  week;  that  his  injury  resulted  in  75 
per  cent  permanent  impairment  of 
one  foot;  that  he  was  paid  full  sal- 
ary and  furnished  with  room,  board 
and  medical  services  for  about  11 
months;  and  that  he  was  awarded 
$5.50  per  week  for  93%  weeks  and  a 
credit  for  the  sums  already  paid  him 
was  made,  leaving  a  balance  of 
$121.62,  which  was  directed  to  be  paid 
in  a  lump  sum.  He  appealed  from  the 
award,  claiming  he  should  have  been 
allowed  compensation  for  500  weeks 
as  for  a  total  disability.  It  was  held 
that  the  board  properly  made  the 
award  under  the  partial  disability 
clauses  of  the  compensation  act;  that 
it  was  discretionary  with  it  as  to  the 
amount  of  the  award  up  to  200  weeks, 
and  that  this  discretion  was  not 
abused  in  awarding  for  93%  weeks; 
that  the  finding  of  facts  made  by  the 
board  on  conflicting  evidence  is  con- 
elusive  on  the  appellate  court;  that 
the  board  was  justified  in  deducting 
the  payments  made  to  appellant  prior 
to  the  award;  and  that  the  board  had 
power  under  the  statute  to  require  the 
award  to  be  paid  in  a  lump  sum.  The 
award  was  affirmed. 

0.    Survival  of  assigned  Judgment  for 
lump  sum. 

An  employee  recovered  a  lump  sum 
judgment  under  the  compensation  act 
for  an  infection  of  an  unhealed  wound 
in  his  foot  from  flood  water  he  had 
to  wade  through  on  the  employer's 
premises,  the  infection  requiring  am- 
putation   of    the    foot.      An    appeal 


was  taken  pending  which  a  re- 
vivor was  ordered  by  the  su- 
preme court  in  the  name  of  the 
administratrix  of  his  estate,  to  whom 
he  had  made  an  assignment  of  the 
judgment  in  trust  for  his  four  chil- 
dren. It  was  objected  that  the  assign- 
ment was  a  nullity  because  forbidden 
by  the  statute.  The  court  implied 
that  it  considered  that  an  assignment 
of  that  nature  was  not  necessarily  in 
conflict  with  the  spirit  of  the  law,  but 
found  it  unnecessary  to  decide  the 
question  and  assumed  the  assignment 
to  be  invalid.  It  was  argued  against 
the  revivor  that  the  right  to  compen- 
sation and  any  judgment  for  compen- 
sation abate  upon  the  death  of  the 
employee  and  do  not  survive  to  his 
heirs  or  representatives.  The  court 
pointed  out  that  the  case  was  not  an- 
alogous to  an  award  for  the  death  of 
an  employee  where  the  compensation 
was  allowed  only  to  his  dependents, 
and  therefore  his  heirs,  as  such,  or 
his  executor  or  administrator,  have 
nothing  to  do  with  it,  as  here  the 
judgment  was  in  favor  of  the  work- 
man; nor  was  it  analogous  to  an 
award  to  an  injured  workman  which 
provided  for  periodical  payments,  al- 
though subject  to  commutation,  for  in 
the  present  case  plaintiff  had  obtained 
an  absolute  personal  judgment  requir- 
ing immediate  payment  of  a  fixed 
amount,  which  it  was  the  duty  of  de- 
fendant to  pay  at  once  unless  a  stay 
should  be  procured  pending  an  ap- 
peal, and  defendant  could  gain  no  im- 
munity by  taking  an  appeal  which  is 
finally  determined  against  him.  To 
the  further  argument  that,  because 
the  judgment  was  not  assignable  it 
did  not  survive  the  death  of  the  plain- 
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under  this  act,  providing  for  compensation  in  installments,  may  at 
any  time  within  eighteen  months  after  such  agreement  or  award  be 
reviewed  by  the  Industrial  Board  at  the  request  of  either  the  em- 
ployer or  the  employee,  on  the  ground  that  the  disability  of  the 
employee  has  subsequently  recurred,  increased,  diminished  or  ended ; 


tiff,  the  court  answered  that  while,  as 
a  rule,  nonassignable  causes  of  action 
did  not  survive,  a  judgment  based 
upon  such  a  cause  of  action  did  sur- 
vive, and  did  so  in  this  state  not- 
withstanding pendency  of  an  appeal, 
and  that  where  a  statute,  for  some 
special  purpose  such  as  the  protection 
of  a  claimant  against  improvidence, 
forbade  assignment,  nonsurvivability 
did  not  necessarily  result  therefrom. 
The  court  held  that  even  if  the  as- 
signment was  invalid  the  revivor  was 
properly  made  in  the  name  of  the  ad- 
ministratrix, and  judgment  for  plain- 
tiff was  affirmed.  Monson  v.  Battelle, 
302  Kan.  208,  170  Pac.  801   (1918). 

D.    Oonsideratioii   of    probable   wage 
increase. 

Appellant,  an  employee,  when  about 
18  years  of  age,  was  permanently  dis- 
abled by  injuries  arising  out  of  and 
in  the  course  of  his  employment. 
After  receiving  weekly  compensation 
for  a  time  he  applied  to  the  indus- 
trial accident  board  for  compensation 
by  payment  of  a  lump  sum.  The 
board  considered  the  application,  giv- 
ing him  the  benefit  of  statute  1915,  c. 
236,  because  he  was  of  such  age  and 
experience  that,  under  natural  condi- 
tions, his  wages  would  be  expected  to 
have  increased.  Findings  were  made 
somewhat  in  detail  as  to  his  probable 
increase  in  earnings  had  he  not  been 
injured,  and  on  that  basis  a  lump  sum 
was  awarded.  It  did  not  appear  that 
,  a  specific  award  was  made  for  a  pe- 
riod of  about  10  weeks,  and  the  em- 
ployee, being  dissatisfied  with  the 
award,  appealed.  It  was  held  that 
while  the  evidence  might  have  sup- 
ported a  somewhat  larger  award,  the 


whole  question  involved  a  considera- 
tion of  the  weight  of  the  evidence, 
and  the  estimafe  of  future  earnings 
involved  an  examination  of  the  em- 
ployee and  insight  into  his  probable 
quickness  of  perception  and  general 
reliability,  which  were  matters  of 
fact  for  the  board  to  determine.  The 
circumstance  that  no  specific  item  for 
the  10  weeks  was  included  was  held 
to  show  no  error,  as  that  period  was 
doubtless  taken  into  account  in  mak- 
ing the  order  as  to  payment  of  the 
lump  sum.  The  decree  was  affirmed. 
In  re  Moran,  230  Mass.  500,  119  N.  E. 
956   (1918). 

IV.    Temporary  disability. 

A.    Jurisdictioii  to  consider  recurrence 
after  lump  sum  award. 

An  employee  of  plaintiff  in  error 
sustained  an  injury  to  his  knee  as  a 
result  of  slipping  on  some  paste  in  the 
basement  of  the  building  where  he 
was  employed,  for  which  he  was  paid 
$6  per  week  for  9  weeks.  About  16 
months  thereafter  the  employee,  not 
having  recovered,  entered  into  nego- 
tiations, and  a  settlement  was  made 
under  which  he  was  paid  $150  in  cash, 
which  settlement  was  confirmed  by  the 
industrial  commission  as  an  award  un> 
der  the  compensation  act.  Less  than 
18  months  thereafter  he  filed  a  peti- 
tion for  review  on  the  ground  that  the 
injury  had  recurred  and  increased, 
producing  derangement  of  the  hip'  and 
other  injuries.  After  due  notice  to 
plaintiff  in  error,  the  commission 
found  that  the  injury  had  recurred 
and  increased,  and  entered  an  award 
in  his  favor.  A  writ  of  certiorari 
was  sued  out  of  the  circuit  court,  and 
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and  on  such  review,  compensation  payments  may  be  re-established, 
increased,  diminished  or  ended."  We  think  the  clear  meaning  of  said 
paragraph  is  that  wherever  the  statute  provides  for  the  payment  of 
an  award  by  installments,  any  agreement  or  award  subject  to  review 
under  such  statute  may  be  reviewed  within  eighteen  months  from  the 


on  hearing,  that  court  confirmed  the 
decision  of  the  commission  and  certi- 
fied the  cause  as  one  proper  to  be  re- 
viewed by  the  supreme  court.  Plain- 
tiff in  error  contended  that,  as  more 
than  the  statutory  period  had  elapsed 
after  its  last  payment  before  the  set- 
tlement for  $150  was  made,  the  com- 
mission had  no  jurisdiction  to  approve 
that  settlement  as  a  lump  sum  award. 
It  was  held,  however,  that  by  making 
the  settlement  agreement  both  parties 
submitted  to  the  jurisdiction  of  the 
eommission  on  the  merits  and  waived 
the  effect  of  the  time  limitation,  al- 
though the  contract  of  settlement  spe- 
cifically stated  that  it  was  made  after 
jurisdiction  had  been  lost  by  the  com- 
mission and  was  purely  voluntary  on 
the  part  of  plaintiff  in  error,  as  the 
employer  could  not  relieve  himself 
from  liability  by  contract  with  an  em- 
ployee. It  was  further  held  that  the 
commission,  had  jurisdiction  to  review 
the  lump  sum  settlement  within  18 
months  and  modify  its  award  on  the 
ground  of  recurrence,  the  contention 
of  plaintiff  in  error,  that  a  review  on 
the  groirnd  of  recurrence  was  author- 
ized only  when  payments  were  made 
in  instalments,  and  not  when  made  in 
a  lump  sum,  being  held  to  have  been 
decided  to  the  contrary  in  Peoria  Ry. 
Co.  V.  Industrial  Commission,  290  HI. 
177,  125  N.  E.  1  [the  case  annotated]. 
As  the  circuit  court  exceeded  its 
jurisdiction  by  rendering  a  judgment 
directing  payment  of  the  amount  of 
the  awai^  and  ordering  execution  to 
issue,  the  judgment  was  reversed  and 
the  cause  remanded  to  the  circuit 
court  with  directions  to  the  court  to 
merely  enter  an  order  confirming  the 
decision   of  the   commission.     Tribune 


Co.  V.  Industrial  Commission,  290  HI. 
402,  125  N.  E.  351   (1919). 

Plaintiffs  in  error  were  engaged  in 
buying  and  selling  horses,  and  an  em- 
ployee, while  riding  a  horse  for  ex- 
hibition purposes,  was  crushed  against 
a  fence,  both  bones  of  his  lower  leg 
being  broken  and  his  shoulder  injured. 
He  made  a  lump  sum  settlement  for 
$925,  including  medical  and  hospital 
services.  Later  he  filed  a  petition 
with  the  industrial  board,  claiming 
that  the  settlement  was  made  under  a 
misapprehension  of  certain  facts,  and 
that  his  disability  had  recurred  and 
increased.  The  commission  found  that 
the  parties  were  operating  under  the 
compensation  act;  that  following  the 
period  of  temporary  total  disability 
the  employee  had  suffered  a  perma- 
nent partial  disability,  and  awarded 
him  $3,500  in  weekly  payments  of 
$12  and  $200  additional  for  hospital 
and  medical  expenses,  all  former  pay- 
ments to  be  deducted  from  that 
amount.  Plaintiffs  in  error  contended 
that  they  had  not  elected  to  come 
within  the  compensation  act,  but  the 
court  found  that  the  evidence  justi- 
fied the  finding  that  they  had  so 
elected.  It  was  held  that  notwith- 
standing the  lump  sum  settlement, 
the  board  had  authority  to  review  its 
former  proceeding  in  which  it  ap- 
proved the  settlement,  and  that  as  the 
proceeding  was  conducted  entirely  by 
the  insurance  company,  the  employee 
not  then  being  before  the  board,  no 
effort  was  made  to  determine  the  ex- 
tent of  his  injuries,  and  the  sum 
awarded  was  not  computed  in  accord- 
ance with  the  act,  and,  from  a  con- 
sideration of  the  whole  evidence,  it 
clearly    appearing   that   the   employee 
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date  of  the  agreement  or  award  on  the  ground  aforesaid  and  on  the 
filing  of  the  petition  as  aforesaid,  either  before  or  after  such  award 
has  been  commuted  to  a  lump  sum  agreement.  Section  9  of  the  Com- 
pensation act,  allowing  lump  sum  settlements,  contains  no  language 
that  forecloses  any  right  of  the  parties  to  have  the  award  of  the 


accepted  the  settlement  for  what  he 
considered  a  temporary  total  disa- 
bility while  the  evidence  showed  a 
permanent  partial  disability,  the  find- 
ing of  the  board  was  fully  justified. 
The  judgment  of  the  circuit .  court, 
setting  aside  the  award  of  the  board 
on  the  ground  that  the  parties  were 
not  under  the  compensation  act,  was 
reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to 
confirm  the  decision  of  the  board. 
Ellsworth  V.  Industrial  Commission, 
290  111.  514,  125  N.  E.  246  (1919). 

B.     Jurisdiction  of  court  on  trial  de 
novo. 

An  employee  of  a  gas  company  sus- 
tained certain  injuries  and  claimed  a 
right  to  participate  in  the  insurance 
fund.  The  company  was  operating 
under  the  provisions  of  the  compensa- 
tion act  whereby  it  had  elected  to 
pay  compensation  direct  to  its  em- 
ployees. It  denied  liability,  and  the 
employee  filed  his  claim  for  compen- 
sation with  the  state  board,  which 
decided  he  was  not  entitled  to  par- 
ticipate in  the  fund  for  the  reason 
that  the  injuries  were  not  received  in 
the  course  of  his  employment.  Ap- 
peal was  taken  to  the  common  pleas 
court,  in  which  a  verdict  was  had  in 
the  gross  sum  of  $2,000  under  a  direc- 
tion of  the  court  that  the  jury  might 
award  a  verdict  in  a  lump  sum,  and 
this  charge  was  one  of  the  grounds 
relied  upon  for  a  reversal  of  the 
common  pleas  judgment  and  affirm- 
ance of  the  judgment  of  the  court  of 
appeals  which  reversed  the  common 
pleas.  The  state  contended  that  the 
jury,   hearing   cases   of  this   character 


on  appeal,  sits  as  an  appellate  board 
of  awards,  and  can  render  no  judg- 
ment or  award  different  from  that 
which  would  have  been  made  by  the 
industrial  commission  had  it  found 
the  employee  entitled  to  an  award. 
The  court  held  that  this  contention 
was  sound  under  the  provision  of  the 
statute  that,  if  the  jury  determine 
the  right  in  claimant's  favor,  it 
''shall  ^  his  compensation  within  the 
limits  under  the  rules  prescribed  in 
this  act;  and  any  final  judgment  so 
obtained  shall  be  paid  by  the  state 
liability  board  of  awards  out  of  the 
state  insurance  fund  in  the  same 
manner  as  such  awards  are  paid  by 
such  boards,"  and  that  therefore  the 
direction  permitting  the  jury  to  award 
a  lump  sum  was  erroneous.  It  was 
held,  however,  that  as  the  award  of 
$2,000  amounted  to  $8  per  week  for 
250  weeks,  which  the  jury  was  justi- 
fied in  awarding,  the  error  was  not 
prejudicial.  The  judgment  of  the 
common  pleas  court  was  accordingly ' 
modified  to  an  award  of  $8  per  week 
for  250  weeks,  and  as  so  modified  was 
affirmed.  Boma  v.  Industrial  Commis- 
sion of  Ohio,  97  Ohio  247,  119  N.  E. 
461    (1918). 

0.    Discretion  of  commission. 

In  Gilmore  v.  Monarch  Cement  Co., 
—  Kan.  — ,  173  Pac.  913  (1918), 
plaintiff  was  awarded  a  lump  sum  of 
$2,070  on  the  basis  of  $5  per  week 
for  8  years,  the  time  during  which,  it 
was  estimated,  he  would  be  partially 
incapacitated,  and  it  was  claimed 
that  making  the  award  in  a  lump  sum 
was  an  abuse  of  discretion.  The 
court  said,  however,  that,  while  cases 
might  be  imagined  in  which  an  award 
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commission  reviewed  upon  the  grounds  set  forth  in  paragraph  (h)  of 
section  19  of  the  same  act.  Section  9  merely  intended  to  give  the 
parties  the  benefit  of  cash  payments  in  lump  sums  instead  of  carry- 
ing the  award  as  an  obligation  to  be  paid  in  continuous  installments. 
The  payment  of  such  a  lump  sum  settlement  by  the  employer  would 


of  a  lump  sum  might  eonstitute  an 
abuse  of  discretion,  nothing  approach- 
ing such  abuse  appeared  in  this  case. 
The  judgment  was  affirmed. 

B.     '  *  Ascertaiiiable   by  objective   ex- 
amination.'' 

In  Goodwin  v.  Cudahy  Packing  Co., 
104  Kan.  747,  180  Pac.  809  (1919), 
the  district  court,  to  which  a  claim 
for  compensation  had  been  taken  upon 
failure  of  the  parties  to  settle  the 
matter'  by  agreement  or  arbitration, 
rendered  judgment  for  a  lump  sum  un- 
der a  statute.  Laws  1917,  c.  228,  §  20, 
which  provided  that  in  no  case  should 
a  lump  sum  judgment  be  rendered  for 
an  injury  not  ascertainable  by  objec- 
tive examination.  The  evidence 
showed  that  the  injury  resulted  from 
a  knife  cut  just  above  the  wrist;  that 
it  took  eight  stitches  to  close  the 
wound;  that  plaintiff  was  unable  to 
work  for  seven  months,  and  that  his 
arm  still  bothered  him  in  lifting  and 
grabbing.  The  court  said  that  while 
this  evidence  was  properly  received 
for  other  purposes,  it  could  not  be 
considered  to  determine  whether  the 
judgment  should  be  for  a  lump  sum 
or  for  periodical  payments,  as  that 
question  could  be  determined  by  objec- 
tive examination  only.  However,  a 
physician  testified  that  he  examined 
the  injured  arm,  and  his  testimony, 
after  eliminating  the  history  of  the 
ease  and  the  physician's  inferences 
and  conclusions,  showed  that  the  ex- 
amination disclosed  a  sear,  and  a 
tendon,  the  free  movement  of  which 
w^B  inhibited  by  the  scar,  so  that  the 
tendon  did  not  draw  the  thumb  down 
into  the  hand|  and  disclosed  loss  of 


motion  and  grab.  It  was  held  that 
these  facts  were  ascertainable  and 
were  ascertained  by  inspection  and 
manipulation  alone,  purely  objective 
means,  and  were  sufficient  to  sustain 
the  lump  sum  judgment. 

V.    Cknnmntation  as  penalty  for  da- 
fault  in  Instalments. 

In  Lombard  v.  Uhrich,  102  Kan. 
780,  172  Pac.  32  (1918),  judgment  was 
rendered  under  the  Workmen's  Com- 
pensation Act  for  the  payment  of  $4 
per  week  during  plaintiff's  partial  in- 
capacity, and  provided  that  if  defend- 
ants continued  to  employ  plaintiff  at 
full  wages  they  should  be  relieved 
from  making  the  weekly  payment,  but 
that  whenever  plaintiff  should  quit 
defendant's  employ  the  payments 
should  begin.  Plaintiff  quit  their  em- 
ploy and  took  employment  elsewhere 
at  equal  or  greater  pay,  and,  upon  the 
striking  from  the  files  of  a  petition 
by  defendants  for  a  new  trial  on  the 
ground  that  plaintiff  fraudulently  en- 
tered into  the  agreement  with  the  in- 
tention of  quitting  and  seeking  em- 
ployment elsewhere  as  soon  as  the 
judgment  became  effective,  plaintiff 
made  application  for  an  order  to  en- 
force the  judgment.  The  court  or- 
dered that  defendants  pay  the  $4  per 
week  for  the  period  named  in  the 
original  judgment,  and  that  in  default 
thereof  that  the  whole  amount  of  such 
payments  in  lump  sum  should  become 
due  and  payable,  and  that  plaintiff  be 
entitled  to  an  execution  for  the  whole 
of  such  amount  in  a  lump  sum.  On 
appeal  by  defendants  it  was  held  that 
the  court  did  not  err  in  making  such 
order,  and  the  judgment  was  affirmed. 
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not  estop  the  employee  to  file  his  petition,  under  paragraph  (h)  of 
section  19,  for  a  recurring  and  increased  injury  as  therein  provided. 
(Wabash  Railway  Co.  v.  Industrial  Com.,  286  111.  194.)  In  the  case 
just  cited  there  was  a  lump  sum  agreement  between  the  parties  and 
this  agreement  was  approved  by  the  Industrial  Commission,  and  it 


VL     Amendment  of  act  as  affecting 
prior  agreement  of  eelf-lnsorer. 

In  1914  appellant  was  granted  per- 
mission  by  the  state  industrial  com- 
mission to  earry  its  own  risk  npon 
its  agreeing,  among  other  things,  to 
pay  into  the  state  insurance  fund  an 
amount  equal  to  the  present  value  of 
the  future  payments  of  compensation 
under  any  award  made  by  the  commis- 
sion against  them.  At  that  time  the 
statute  authorized  the  commutation 
of  awards,  provided  the  nature  of  the 
injury  made  it  possible  to  compute  the 
present  value  of  all  future  payments. 
No  statutory  method  was  provided  for 
estimating  the  present  value  of  awards 
of  future  payments  to  widows,  and  it 
had  been  held  impossible  under  the 
statute  to  compute  such  an  award  be- 
cause no  method  was  provided  by  law 
for  estimating  the  contingency  of  re- 
marriage, and  that,  therefore,  the 
commission  had  no  power  to  commute 
such  an  award.  In  1917  the  statute 
was  amended  by  providing  a  method 
of  estimating  future  payments  to 
widows  and  the  commission  was  em- 
powered to  require  the  commutation 
of  such  awards.  In  1918  the  commis- 
sion passed  a  resolution  requiring  all 
self-insurers  to  commute  all  death 
benefits  under  awards  occurring  during 
the  latter  half  of  1917,  the  amounts 
to  be  determined  by  the  method  pro- 
vided for  by  the  amended  statute. 
Such  an  award  had  been  made  against 
appellant,  and  it  was  ordered  to  pay 
the  sum  of  $7,534.04.  Upon  its  re- 
fusing to  do  so  and  taking  an  appeal, 
the  commission  canceled  its  privilege 
of  self-insurance  on  the  sole  ground 
of  its  resistance  to  the  commission's 


order,  as  shown  by  the  appeal,  and  its 
alleged  repudiation  of  the  agreement 
of  1914.  The  court  held  that  the 
terms  of  the  agreement  of  1914  and 
the  extent  of  the  obligations  there- 
under were  fixed  when  it  was  made, 
and  could  not  be  enlarged  without  a 
new  voluntary  promise,  however  retro- 
active the  amendment  may  have  been 
upon  the  law  of  eases  previously 
arising,  and  that,  therefore,  there  was 
no  contract  by  appellant  to  pay  as 
ordered  in  this  particular  instance 
and  no  breach  of  contract  on  it's  part. 
Furthermore,  appellant  would  have 
the  right  to  an  appeal  to  determine 
its  liability  under  its  contract,  and  the 
commission  could  not  penalize  it  for 
appealing.  As  no  other  ground  was 
shown  for  cancellation  of  appellant's 
right  to  self-insurance,  the  order  of 
the  commission  was  reversed.  State 
Industrial  Ck>mmis8ion  v.  Tohkers  B. 
Co.,  —  N.  Y.  App.  Div.  — ,  173  N.  Y. 
Supp.  858  (1919). 

Vn.    LegislatlTe  discretion  as  to  con- 
ditions of  commutation. 

In  New  York  Cent.  R.  Co.  v.  Bianc, 
250  U.  S.  596,  63  L.  Ed.  1161,  40  Sup. 
Ct.  44  (1919),  affirming  Sweeting  v. 
American  Knife  Co.,  226  N.  Y.  199, 
123  N.  E.  82,  and  consolidated  cases 
which  involved  the  validity  of  a  stat- 
utory provision  for  compensation  for 
facial  or  head  disfigurement,  an  ob- 
jection was  raised  to  the  award  being 
made  in  a  lump  sum.  The  supreme 
court  said  that  whether  the  compen* 
sation  should  be  paid  in  a  single  sum 
or  in  instalments  is  a  matter  of  detail 
for  the  state  to  determine. 

An  employee  of  resDondent*  a  self- 
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was  held  in  that  case  that  that  was  such  an  agreement  as  could  be 
reviewed  under  paragraph  (h)  of  section  19  although  the  lump  sum 
agreed  on  had  already  been  paid.  Paragraph  (h)  is  for  the  mutual 
advantage  of  both  employer  and  employee,  and  the  same  rule  applied 
in  favor  of  the  employee  must  be  applied  in  favor  of  the  employer. 


insurer  under  the  eompensation  act, 
received  an  injury  resulting  in  his 
death,  and  an  award  of  eompensation 
was  made  directing  that  certain  pay- 
ments be  made  per  week  to  the  widow 
during  widowhood  and  to  the  depend- 
ents during  dependency.  Thereafter 
the  commission  passed  a  resolution 
that  every  mutual  insurance  company 
and  every  self-insurer  should,  on  or 
before  a  certain  date,  pay  into  the 
state  fund  as  a  special  fund  under 
the  terms  of  section  27  of  the  compen- 
sation law,  as  amended  in  1917,  the 
present  value  of  the  future  instal- 
ments of  death  benefits  under  every 
award  for  death  between  certain  dates. 
Later  the  commission,  by  its  cashier, 
sent  to  respondent  a  notice  referring 
to  the  claim  by  number,  that  the  sum 
of  $5,674.35  was  due  and.  must  be 
paid  before  a  certain  date.  After  re- 
ceipt of  this  notice  the  respondent 
served  notice  of  appeaL  The  appel- 
late division  considered  the  notice  as 
a  determination  or  decision,  and  re- 
versed it.  The  attorney  general  ap- 
pealed. The  court  held  that  the  no- 
tice in  question  was  neither  an  award 
nor  a  decision  of  the  commission,  and 
no  appeal  would  lie  therefrom,  and 
the  appeal  was  dismissed  without 
costs.  The  court  added  for  the  future 
guidance  of  the  commission  that  the 
award  was  in  the  nature  of  a  judg- 
ment, finally  and  conclusively  deter- 
mining the  rights  of  the  parties  under 
the  act,  and  it  could  not  be  substan- 
tially changed,  as  proposed,  without 
notice  and  opportunity  for  a  hearing, 
and  that,  after  such  hearing,  before  a 
different  method  of  payment  could  be 
fixec^  the  award  previously  made  must 
be   modified,   and   that    could   not   be 


done  by  an  omnibus  resolution  like 
the  one  adopted.  The  court  expressly 
disclaimed  any  intimation  as  to  the 
validity  of  the  statute  under  which 
the  action  was  taken.  Sperduto  v. 
New  York  Interborough  By.  Co.,  226 
N.  Y.  73,  123  N.  E.  207  (1919). 

Vm.    Award  for  total  of  sums  past 
due  as  lump  sum  award. 

In  Shaffer  v.  D'Arcy  Spring  Co., 
206  Mich.  483,  173  N.  W.  201  (1919), 
plaintiff,  while  at  work  for  defendant, 
received  fin  injury  to  his  left  leg  for 
which  he  claimed  compensation.  Com- 
pensation was  awarded  at  $6  per  week 
from  the  date  of  the  injury  to  the 
date  of  the  award,  Dec.  9,  1914.  Nei- 
ther party  appealed,  and  the  award 
was  paid.  In  April,  1915,  plaintiff 
petitioned  the  board  to  review  its 
former  order  and  to  increase  and  ex- 
tend the  payments  because  of  his  fail- 
ure to  recover  from  his  injuries,  which 
application  was  denied.  In  April, 
1916,  another  petition,  substantially 
the  same,  was  filed,  and  an  order  was 
made  for  compensation  at  $6  per  week 
from  the  last  payment  to  Nov.  22, 
1916,  this  to  close  the  case.  Both 
parties  applied  for  and  received  writs 
of  certiorari  and  the  proceeding  was 
remanded  for  further  action.  [See 
Shaffer  v.  D'Arcy  Spring  Co.,  199 
Mich.  537,  165  N.  W.  825  (1917).] 
Subsequently  a  motion  for  rehearing 
was  filed  and  denied,  a  new  petition 
filed,  and  evidence  taken  before  the 
board,  and  on  Sept.  12,  1918,  an  or- 
der was  entered  for  payment  of  $6 
per  week  from  the  date  of  the  last 
payment  up  to  the  date  of  the  order, 
and  for  the  same  amount  for  the  fu- 


Digitized  by 


Google 


460 


19  Negligence  and  CJompensation  Cases  Annotated.       [111. 


The  Industrial  Commission  erred  in  sustaining  the  motion  to  dis- 
miss the  petition  for  review  and  the  circuit  court  erred  in  quashing 
the  writ  of  certiorari.  The  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  to  remand  the  cause  to  the 
Industrial  Commission  for  a  hearing  on  plaintiff  in  error's  petition. 

Reversed  and  remanded,  with  directions. 


ture  80  long  as  plaintiff  seemed  to  be 
totally  disabled,  and  this  order  was 
brought  up  for  review  in  the  pres- 
ent appeal.  It  was  contended  by  coun- 
sel for  defendant  that  the  award  of 
Dec.  9,  1914,  was  an  award  for  a  lump 
sum  payment  instead  of  for  weekly 
compensation.  That  award  recited 
that  plaintiff  'Ms  entitled  to  receive 
and  recover  from  said  respondents 
the  sum  of  $6  per  week  for  a  period 
of  23  weeks  from  the  2d  day  of  July, 
1914,  and  that  said  applicant  is  en- 
titled to  receive  and  recover  from  said 
respondents  on  this  date  $138,  being 
the  amount  of  such  compensation  that 


has  already  become  due  under  the  pro- 
visions of  law,  being  all  of  said  com- 
pensation, the  same  being  now  due; 
also  for  medical  bill  the  sum  of  $4.50. ' ' 
The  court  held  that  as,  upon  the  for- 
mer appeal,  it  had  considered  the  sim- 
ilar order  of  Nov.  22,  1916,  as  an  or- 
der for  weekly  payments,  the  order 
of  Dec.  9,  1914,  must  also  be  so  con- 
sidered, and  that  it  was  within  section 
14,  part  3,  of  the  compensation  act 
which  provides  that  **any  weekly  pay- 
ment under  this  act  may  be  reviewed 
by  the  industrial  accident  board." 
The  award  was  therefore  affirmed. 

B.    L.    8. 
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BOLDT  y.  PENNSYLVANIA  B.  CO. 

[Supreme  Court  of  the  United  States,  January  7,  1918.] 

245  U.  S.  441,  62  L.  Ed.  385,  38  Sup.  Ct.  139,  aff'g  134  C.  C.  A.  175,  218  Fed. 

367. 

1.    Federal  EmployexB'   laUtbllity  Act— KegUgence  of  fellow-senrant^Iilabllity 
of  carrier. 

In  cases  within  the  purview  of  the  Federal  Employers'  Liability  Act,  the 
carrier  is  not  shielded  by  the  fellow-servant  rule,  but  must  answer  for  the  neg- 
ligence of  an  employee  as  well  as  for  that  of  an  officer  or  agent. 


2. 


3. 
4. 
5. 


CASE  NOTE. 

Aasnmption  of  risk  of  negligence  of 
otber  employees,  under  Federal 
Employers'  Liability  Act. 

I.  Operation  of  trains,  468-476. 

A.  Failure  to  signal  approach,  468- 

466. 
1.   Trackman  struck  by  snow 
plow,  463. 

Section  band  struck  by 
train  on  unusual  track, 
463-464. 

Unlighted  engine,  464-465. 

Signal  too  late,  465-466. 

Porter  struck  while  trans- 
ferring mai],  466. 

B.  Starting,  stopping,  jerks,  etc., 
466-470. 

1 .  Application  of  air  brakes  by 
brakeman,  466-467. 

Jolt  caused  by  angry  en- 
gineer, 467-468. 

Acceleration  while  em- 
ployee boarding  car,  468. 

Sudden  stop  by  engineer, 
468-469. 

Starting  before  fireman 
could  board  engine,  469- 
470. 

C.  Excessive  speed,  470-472. 

1.  While  brakeman  boarding 
car,  470-471. 

2.  Engine  speeding  in  heavy 
smoke,  471-472. 

D.  Collision,  472-474. 

1.  With  runaway  cars,  472. 

2.  Broken  coupling  leaving 
caboose  on  main  track, 
472^73. 


2. 


3. 


5. 


3.   Open  switch,  473. 

a.  High  speed,  473. 

b.  Failure  to  observe  sig- 

nal, 473-474. 

E.  Backing  engine  without  look- 

out, 474. 

F.  Negligent  order  of  dbpatcher, 

474-475. 

G.  Emission  of  steam  at  station, 

475-476. 
II.  Switching  operations,  476-494. 

A.  Running  cars  against  standing 

cars,  476-481. 

1.  Crossing  under  cars,  476. 

2.  Checker  crossing  near  cars 

to  depot,  476-477. 

3.  Brakeman  thrown  from  car, 

477-478. 

4.  Air  inspector  run  over,  478. 

5.  Car  inspector  struck,  478- 

479. 

6.  Repairman    injured,    479- 

480. 

a.  Failure   of   plaintiff   to 

post  warning,  479. 

b.  Failure  of  coemployee  to 

post    warning,     479- 
480. 

c.  Runaway  cars,  480. 

7.  Car  cleaner  hurt,  480-481. 

B.  Sudden  stop,  481-483. 

1.  Failure   to   uncouple   cars 

being  switched,  481-482. 

2.  Use  of  direct  air  in  making 

flying  switch,  482. 

3.  Negligent  signal   by    con- 

ductor, 482-483. 

C.  Sudden  starting,  483-487. 

1.  Premature  signal,  483. 

2.  Starting     without     signal, 

483-486. 
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2.  Master  and  servant—ABstunption  of  risk — ^Extraordinary  risks  or  risks  ob- 

▼Ions  or  fnlly  known  and  ai^redated. 

At  common  law,  a  servant  assumes  extraordinary  risks  incident  to  his 
employment  or  risks  caused  by  his  master's  negligence  which  are  obvious  or 
fully  known  and  appreciated  by  him. 

3.  Pederal  Employers'   Liability  Act— -Action  for  death  of  yard  conductor— 

Instmctlon  on  assumption  of  risk. 
In  an  action  under  the  Federal  Employers*  Liability  Act  for  the  death  of 


III. 


a.  Injuring  workman  near 

car,  483-484. 

b.  Engine  striking  ash  pit 

cleaner,  484. 
c    Starting  before  cars  un- 
coupled, 484-485. 

d.  Starting  against  order, 

485. 

e.  Starting  tug,  485-486. 
3.   Negligent  signal,  486-487. 

D.  Open  switch,  487-488. 

1.  Car  being  repaired  struck, 

487. 

2.  Inspector's  motor  car  tak- 

ing switch,  487-488. 

3.  Failure  to  turn  switch,  488. 

E.  Failure  to  keep  lookout,  488- 

489. 

F.  Collision,  489. 

G.  Changing     method     without 

warning,  489-490. 
H.  Failure  to  stop  on  signal,  490. 
I.  Moving     turntable     without 
warning,  491-492. 

1.  Engine  derailed,  491. 

2.  Fireman  injured  while  ad- 

justing lock,  491-492. 
J.  Failure  to  leave  passage  be- 
tween cars,  492. 
K.  Fellow  employee  taking  wrong 

place  on  engine,  492-493. 
L.  Shoving    unattended    car    on 

track,  493. 
M.  Switching  bad  order  car,  493- 

494. 
Section  work,  etc.,  494-509. 
A.  Negligent   order   of   superior, 

494-497. 
1.   On  approach  of  train,  494- 

497. 

a.  To  take  other  side  of 

track,  494. 

b.  To  remove  jacks  from 

rails,  494-495. 


c.  To  move  hand  car  from 

track,  495-496. 

d.  To  board  moving  train, 

496-497. 
2.   To  move  live  wire,  497. 

B.  Negligent  information   as   to 

time  of  train,  497-498. 

C.  Objects  falling  from  train,  498- 

_  499. 

1.  Coal,  498. 

2.  Ties,  498-499. 

D.  Throwing  or  dropping  rail  too 

soon,  499-500. 

E.  Operation  of  hand  or  motor 

car,  500-503. 

1.  Speeding  motor  car,   500- 

501. 

2.  Sudden  stop  of  hand  car, 

501-502. 

3.  Sudden  push,  502. 

4.  Removd  from  track,  502- 

503. 

F.  Management  of  weed  burner, 

503. 

G.  Exposure  to  weather,  503-504. 
H.  Particles  flying  from  pick,  ham- 
mer, etc.,  504-505. 

1.  Ice  or  cinder  from  pick, 

504-505. 

2.  Head  of  spike  from  glanc- 

ing blow,  505. 
8.   Sliver  of  steel  from  chisel, 
505. 
I.  Failure  to  give  warning,  505- 
507. 

1.  Of  likely  approach  of  train, 

505-506. 

2.  On  starting  work  after  rest 

period,  506-507. 
8.   Of  danger  from  gasoline, 

607. 
J.  Removing  snowsheds,  507-508. 
K.  Wrecking  operations,  508. 
L.  Fall  from  bridge,  508-509. 
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an  experienced  yard  conductor  who  was  killed  while  assisting  in  an  effort 
to  adjust  a  faulty  coupler  at  the  end  of  a  string  of  cars  and  while  violating 
instructions,  when  a  second  string  of  cars  was  permitted  to  move  by  gravity 
against  the  first  one,  held  that  the  plaintiff's  requested  charge  to  the  jury 
that  the  risk  which,  since  the  passage  of  such  act,  the  employee  assumes,  "is 
the  ordinary  dangers  incident  to  his  employment,  which  does  not  now  include 
the  assumption  of  risk  incident  to  the  negligence  of  defendant's  officers, 
agents,  or  employees,  *'  did  not  accurately  state  any  applicable  rule  of  law, 
and  was  properly  refused. 


rV.  Inspection  and  repair,  609-518. 

A.  Rolling  stock,  509-511. 

1.  Loss  of  bearing  from  rivet- 

ing, 509. 

2.  Fall   over   surplus    clinker 

hook,  509-510. 

3.  Boring  hole  in  car  without 

warning,  510. 

4.  Inspection  of  load  of  piles, 

510-511. 

B.  Electrical  appliances,  511-512. 

1.  Failure  to  turn  off  current, 

511. 

2.  Turning  on  current  with- 

out warning,  511-512. 

C.  Releasing  hoists  during  repairs, 

512-513. 

D.  Fall  of  bridge  during  repairs, 

513. 
V.  Loading,  513-514. 

A.  Order  to  jump  after  coaling 

engine,  513-514. 

B.  Removal  of  truck  from  express 

car  door,  514. 

Oross-references.  Bisks  assumed  un- 
der Federal  Employers'  Liability  Act, 
see  8  N.  C.  C.  A.  834-871;  instruc- 
tions as  to  assumption  of  risk  in 
actions  under  Federal  Employers'  Lia- 
bility Act,  see  7  N.  C.  C.  A.  685-700; 
assumption  of  risk  of  injury  through 
defective  or  inadequate  tools,  appli- 
ances or  equipment,  under  Federal 
Employers'  Liability  Act,  see  19  N. 
C.    C.    A.    559-585. 

I.     Operation  of  trains. 

A.    Failure  to  signal  approacli. 

1.    Trackman  struck  by  snow  plow. 

The  plaintiff,  who  had  been  in  the 
employ    of    the    track    department    of 


the  defendant  for  about  15  months 
was  directed  on  the  day  of  the  acci- 
dent to  clean  away  the  snow  from  a 
certain  switch.  About  three-quarters 
of  an  hour  after  he  began  work,  he 
was  struck  and  injured  by  a  train 
consisting  of  a  rotary  snow  plow, 
tender  and  caboose,  backing  down  hill. 
No  whistle  was  blown  and  at  least 
one  of  the  train  operatives  saw  the 
plaintiff  when  the  train  was  a  third 
of  a  mile  away.  The  plaintiff's  cap 
partially  covered  his  ears  and  may 
have  impaired  his  hearing.  A  train 
had  passed  the  scene  of  the  accident 
about  half  an  hour  before,  and  the 
plaintiff  testified  that  he  looked  for 
the  approach  of  other  trains,  though 
he  did  not  expect  any,  from  3  to  5 
minutes  before  he  was  hurt.  The  de- 
fendant was  charged  with  negligence 
in  failing  to  keep  a  lookout  on  the 
train  and  give  warning  of  its  ap- 
proach. From  a  judgment  for  the 
plaintiff,  the  defendant  appealed,  eon- 
tending  that  the  plaintiff  assumed  the 
risk.  The  court  affirmed  the  judg- 
ment holding  that  while  the  plain- 
tiff assumed  the  risk  of  being  run 
down  by  trains  of  the  defendant  op- 
erated in  the  usual  way,  he  did  not 
as  a  matter  of  law  assume  the  risks 
incident  to  the  operation  of  the  de- 
fendant's trains  without  the  use  of 
whistle  or  bell.  Morata.  v.  Oregon- 
Washington  R.  &  N;av.  Co.,  87  Ore. 
219,  170  Pac.  291  (1918). 

2.     Section  hand  struck  by  train  <m 
unusual  track. 

The  deceased,  a  section  hand,  ar- 
rived at  the  tool  house  where  the  men 
of  his  crew  assembled  before  going  to 
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4.  Federal  Employers'  Inability  Act^-Action  for  death  of  yard  conductor — 
InstractiQn  on  assumption  of  risks. 
In  an  action  under  the  Federal  Employers'  Laibility  Act  for  the  death  of 
an  experienced  yard  conductor  who  was  killed  while  assisting  in  an  effort  to 
adjust  a  faulty  coupler  at  the  end  of  a  string  of  cars  and  while  violating  in- 
structions, when  a  second  string  of  cars  was  permitted  to  move  by  gravity 
against  the  first  one,  held  that  a  charge  t6  the  jury  that  the  deceased  assumed 
the  ordinary  risks  of  his  employment  was  more  favorable  than  plaintiff  could 
properly  demand. 


work,  a  few  minutes  before  7  o'clock 
on  the  morning  of  the  accident.  He 
then  started  to  walk  slowly  along  a 
passing  track  to  a  point  near  by  where 
work  had  been  stopped  the  day  pre- 
vious and  was  to  be  resumed  that 
morning.  Before  reaching  the  point 
where  the  passing  track  joined  the 
main  track,  deceased  crossed  over 
diagonally  to  the  main  track.  While 
walking  thereon,  he  was  struck  and 
killed  by  a  work  train.  It  appeared 
to  be  the  usual  custom  for  trains  ar- 
riving at  this  time  to  run  in  upon  the 
passing  track  and  wait  for  the  passing 
of  a  passenger  train  due  a  few  min- 
utes after  7  o'clock  every  morning. 
Instead  of  doing  as  usual,  the  work 
train  approached  on  the  main  track 
from  the  rear  of  the  deceased  at  from 
20  to  35  miles  an  hour,  and  without 
a  whistle  other  than  the  usual  cross- 
ing whistle,  until  it  was  within  100 
to  150  feet  of  him,  and  too  late  to 
avert  the  disaster.  It  appeared  that 
the  deceased  was  negligent  in  not 
keeping  a  better  lookout  for  trains, 
but  that  the  engineer  was  also  neg- 
ligent in  not  warning  the  deceased  of 
his  danger  after  he  had  been  per- 
ceived. From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court  affirmed  the  judg- 
ment, saying:  "The  general  rule  is 
that  an  employee  of  a  railroad  com- 
pany assumes  all  the  risks  ordinarily 
incident  to  his  employment,  including 
those  arising  from  the  ordinary  opera- 
tion of  trains  upon  the  road.  »  »  • 
The  unusual  speed  of  the  train,  con- 
sidered by  itself,  would  probably  be 
among  the  risks  assumed  by  deceased. 
The  change  from  the  customary  track 


to  the  main  track,  standing  alone, 
might  also  be  among  the  contingencies 
concerning  which  he  should  be  held  to 
have  assumed  the  risk,  but  add  to 
these  the  negligent  failure  to  give 
timely  warning  when  his  presence  and 
apparent  unconsciousness  of  danger 
were  perceived,  and  we  have  a  case 
which  we  think  the  court  was  justified 
in  submitting  to  a  jury."  Stool  v. 
Southern  Pac.  Co.,  —  Ore.  — ,  172 
Pac.  101   (1918). 

3.    TXnlighted  engine. 

The  deceased,  a  signal  maintainer, 
was  struck  and  killed  by  a  fast  pas- 
senger train  while  in  the  act  of  enter- 
ing a  tunnel  of  the  defendant  rail- 
road upon  a  tricycle  in  the  course  of 
his  duties  in  inspecting,  repairing,  and 
maintaining  electric  signals.  The  en- 
gine did  not  have  a  headlight  show- 
ing at  the  time  of  tbe  accident,  though 
it  was  early  in  the  evening  and  the 
day  had  been  dark  and  rainy.  The 
negligence  alleged  on  the  part  of  the 
defendant  was  the  failure  to  show  a 
headlight  on  the  engine  so  as  to  warn 
the  deceased  of  its  approach.  From  a 
verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"Of  course  the  doctrine  of  assumed 
risk  does  not  apply  if  the  defendant 
was  guilty  of  negligence  in  not  main- 
taining a  headlight,  for  the  servant 
never  assumes  the  risk  of  the  mas- 
ter's negligence  unless  he  kjiows  of 
the  negligent  act  and  appreciates  the 
danger,  or  the  negligent  act  and  con- 
sequent danger  ar^  so  obvious  that  a 
person  of  ordinary  prudence  in  his 
situation  would  have  observed  the  oni^ 


Digitized  by 


Google 


1918] 


BoLDT  V.  Pennsylvania  R.  Co. 


465 


6.    Federal   Employers'    Lialillity   Act-^ABsumption   of   rlek— Applicability   of 
doctrine. 

The  doctrine  of  assumption  of  risk  applies  in  actions  under  the  Federal 
Employers'  Liability  Act  except  where,  as  provided  in  section  4  of  the  act, 
there  has  been  a  violation  by  the  carrier  of  a  statute  enacted  for  the  safety 
of  employees. 

Action  under  the  Federal  Employers'  Liability  Act  for  the  death 


and  appreciated  the  other.  •  •  ♦ 
Here  there  was  not  the  slightest  op- 
portunity to  observe  the  absence  of  a 
headlight  and  appreciate  the  danger. 
On  the  contrary,  the  danger  itself  was 
created  and  concealed  by  the  negli- 
gent act  of  the  defendant."  Louis- 
ville &  N.  B.  E.  Co.  V.  Mullins'  Adm'x, 
181  Ky.  148,  203  8.  W.  1058  (1918). 

The  deceased  and  his  foreman  were 
returning  from  work  on  a  gas  motor 
tricycle.  The  deceased  was  directed 
to  sit  on  the  front  end  of  the  machine 
in  order  to  hold  the  wheels  more 
firmly  upon  the  track.  He  faced 
slightly  southeast,  while  the  machine 
was  proceeding  in  a  westerly  direc-^ 
tion.  A  passenger  train,  approaching 
from  the  east  without  signals,  head- 
light, or  a  lookout,  struck  the  tricycle 
and  killed  the  deceased.*  It  appeared 
that  the  foreman  and  the  deceased 
were  not  seen  by  the  train  operatives 
until  within  a  car's  length  of  them. 
From  a  judgment  upon  a  directed  ver- 
dict, the  plaintiff  appealed.  The  court 
reversed  the  judgment  and  remanded 
the  case  for  a  new  trial.  The  retrial 
resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  ap- 
pealed, contending  that  it  was  error 
on  the  part  of  the  trial  court  to  re- 
fuse its  request  to  go  to  the  jury  upon 
the  question  whether  the  deceased  had 
assumed  the  risk.  The  court,  in  affirm- 
ing the  judgment  upon  condition  that 
the  plaintiff  accept  a  remittitur  from 
$8,999.75  to  $6,617.50,  pointed  out  that 
the  deceased  assumed  the  risk  of  dan- 
ger arising  from  the  negligence  of  his 
fellow-servants;  but  servants  operat- 
ing a  train  were  not  fellow-servants 
of  the  deceased,  since  he  was  an  em- 
19  N.  C.  C  A.— 30 


ployee  working  upon  the  tracks,  and 
as  a  matter  of  law  he  did  not  assume 
the  risk  of  their  negligence.  Grow  v. 
Oregon  Short  Line  R.  Co.,  47  Utah  26, 
150  Pae.  970  (1915). 

4.    Signal  too  late. 

Plaintiff's  decedent,  employed  by  de- 
fendant as  a  track  walker,  was  killed 
while  at  work,  and  his  administratrix 
sued  under  the  Federal  Employers' 
Liability  Act  to  recover  damages.  It 
appeared  that  while  decedent  was 
walking  along  an  eastbound  passenger 
track,  inspecting  rails,  a  passenger 
train  approaching  from  the  roar  blew 
a  warning  whistle,  and  that  immedi- 
ately decedent  stepped  over  into  the 
eastbound  freight  track,  just  in  time 
to  be  struck  by  the  engine  of  a  freight 
train.  Plaintiff  alleged  and  offered 
evidence  tending  to  show  that  it  was 
the  custom  of  defendant's  engineers, 
when  they  saw  persons  walking  on 
the  track  in  apparent  unconsciousness 
of  the  approach  of  a  train  to  give  a 
warning  signal,  consisting  of  several 
short  blasts  of  the  whistle;  that  de- 
cedent was  unaware  of  the  approach 
of  the  passenger  train  until  the  warn- 
ing signal  was  blown,  and  that  t'he 
passenger  train  was  so  close  to  de- 
cedent, when  the  signal  was  blown, 
that  decedent  was  "compelled  to  act 
almost  automatically"  in  leaving  the 
passenger  track,  and  without  time  to 
observe  whether  he  was  stepping  into 
a  place  of  safety  or  one  of  equal  peril. 
The  court,  while  making  absolute  de- 
fendant's rule  to  show  cause  for  rea- 
sons not  here  relevant,  held  that  the 
evidence  warranted  the  jury  in  find- 
ing    against     the     defendant    on    the 
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of  a  yard  conductor.  Judgment  of  the  Circuit  Court  of  Appeals 
(134  C.  C.  A.  175,  218  Fed.  367),  aflSrming  a  judgment  on  verdict 
for  the  defendant,  afi&rmed. 

For  plaintiff  in  error — ^Henry  W.  Brush,  Rufus  S.  Day,  Frank  Gib- 
bons, and  Charles  W.  Dills. 


above  contention,  and  held  farther, 
that  the  "doctrine  of  assumption  of 
risk  had  no  application"  in  the  case, 
since  decedent  did  not  assume  any 
risk  arising  out  of  the  negligence  of 
a  fellow-servant  (the  failure  to  give 
timely  warning  of  the  passenger 
train's  approach),  the  circumstances 
of  the  negligent  act  themselves  pre- 
cluding any  knowledge  of  the  peril 
thereby  caused,  in  time  to  act  in 
avoidance  thereof.  Santomassimo  v. 
New  York,  S.  &  W.  R.  Co.,  —  N.  J.  L. 
— ,  105  Atl.  14  (1918). 

6.    Porter   struck   whUe   transferring 
mail. 

The  plaintiff's  decedent,  a  station 
porter,  was  engaged  at  the  time  of  the 
accident  in  transferring  the  mail  from 
one  passenger  train  to  another.  A 
third  engine  backed  into  the  crowded 
yard  between  the  two  trains,  and 
through  a  dense  cloud  of  steam,  with- 
out the  ringing  of  any  bell  or  the  giv- 
ing of  any  other  signal,  and  without 
having  a  trainman  on  the  rear  of  the 
tender  as  required  by  the  rules.  As 
a  result,  the  plaintiff's  decedent,  not 
knowing  of  the  presence  of  the  en- 
gine in  that  vicinity,  was  struck  and 
killed.  From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  affirming  the 
judgment,  held  that  the  deceased  did 
not  assume  the  risk  of  the  defendant's 
negligence,  as  he  had  no  opportunity 
to  know  of  it.  As  the  court- pointed 
out,  an  employee  under  the  federal 
decisions  assumes  only  those  risks  and 
dangers  which  are  so  obvious  that  a 
person  of  ordinary  prudence  would 
have   observed  and  appreciated  them. 


Hudson  V.  Seaboard  Air  Line  B.  €k>., 

176  N.  C.  488,  97  S.  E.  388   (1918). 

B.     Starting,  stopping,  Jerks,  etc. 

1.     Application     of     air    brakes     by 
brakeman. 

Plaintiff's  decedent  was  an  engineer 
upon  a  northbound  freight  tr&in  of 
the  defendant  company.  His  train 
being  scheduled  to  meet  a  certain 
southbound  freight  train  upon  a  single 
track,  he  was  given  orders  to  take 
the  siding  at  a  certain  point  to  make 
way  for  the  southbound  train.  When 
the  siding  was  reached,  it  was  found 
that  there  were  cars  already  on  the 
siding,  but  the  decedent's  train  pushed 
these  ahead,  and  the  cars  already  on 
the  siding  and  the  train  hauled  by 
decedent's  engine  more  than  filled  the 
siding.  The  passage  of  the  southbound 
train  was  accomplished  by  stopping 
the  train  after  he  had  cleared  the 
north  end  of  the  switch,  and  then 
pushing  the  cars  on  the  north  end  of 
the  siding  over  onto  the  main  track. 
It  appeared,  however,  that  still  an- 
other southbound  train  was  expected, 
and  to  clear  the  main  track  for  this 
train  it  became  necessary  to  pull  de- 
cedent 's  train  and  the  cars  which  had 
preceded  it  upon  the  siding  back 
upon  the  siding  far  enough  to  clear 
the  switch;  while  decedent  was  back- 
ing his  train  for  the  accomplishment 
of  this  purpose,  the  rear  brakeman  of 
his  train  suddenly  applied  the  brakes, 
and  the  sudden  shock  caused  the  de- 
cedent to  strike  his  head  against  the 
cab,  thereby  causing  his  death.  The 
conductor  in  charge  of  the  decedent's 
train   testified   that   he   had   intended 
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For  defendant  in  error — ^Frederic  D.  McKenney  and  J.  S.  Flan- 
nery. 

The  following  are  the  pleadings  in  the  action: 

Complaint. 
The   plaintiff   complains   of   the    defendant,   and   for   her   cause    of   action 
states  and  alleges,  upon  information  and  belief: 


not  to  cross  the  southern  point  of  the 
switch,  but  it  appeared  that  the  act 
of  the  brakeman  in  stopping  the 
train  so  suddenly  was  contrary  to  or- 
ders, and  caused  the  situation  wholly 
unexpected  to  the  decedent.  At  the 
trial  of  plaintiff's  action  to  recover 
damages  for  the  death  of  the  dece- 
dent, the  jury  was  instructed  that  the 
decedent  assumed  the  risk  incident  to 
his  employment,  and  that,  if  the  ap- 
plication of  the  air  brakes  was  made 
upon  a  reasonable  belief  that  it  was 
necessary  to  apply  them  in  order  to 
avoid  injury  to  property,  they  should 
find  for  the  defendant  unless  they 
found  that  the  emergency  was  brought 
about  by  the  defendant's  servants  in 
the  negligent  operation  of  the  train 
before  the  brakes  were  applied.  The 
application  of  the  Federal  Employers' 
Liability  Act  to  the  case  was  ad- 
mitted. Li  affirming  the  judgment  for 
the  plaintiff  the  supreme  court  said: 
"As  an  abstract  proposition  the  quali- 
fication [contained  in  the  instruction 
above  set  out]  was  correct,  and  the 
jury  might  have  found  that  the  con- 
ductor did  not  manage  the  train  with 
due  care,  and  so  made  the  application 
[of  the  brakes]  necessary.  Whatever 
might  have  been  our  opinion  had  we 
been  in  the  jury's  place,  we  do  not 
feel  warranted  in  saying  that  they  had 
no  evidence  to  go  upon,  or  that  the 
instructions  were  wrong."  Louisville 
k  N.  B.  Co.  V.  Stewart,  241  U.  S.  261, 
60  L.  Ed.  989,  36  Sup.  Ct.  586  (1916). 

2.    Jolt  caused  by  angry  engineer. 

The     plaintiff's    decedent,    a     rear 
brakeman    on    a   night   freight    train, 


had  been  directed  previous  to  the  ac- 
cident to  take  a  seal  press  and  go 
to  the  forward  end  of  the  train  over 
the  moving  cars  in  order  to  seal  a  car 
that  was  to  be  left  at  the  next  sta- 
tion. In  doing  so,  he  either  slipped 
on  a  banana  peeling,  falling  between 
the  cars  and  being  killed,  or  was 
thrown  from  the  top  of  the  car  by  a 
sudden  and  violent  jolt,  caused  by  a 
violent  application  of  the  brakes  by 
the  engineer,  which  was  shown  to 
have  occurred  at  about  the  place 
where  the  body  of  the  deceased  was 
later  found.  After  a  verdict  for  the 
plaintiff,  the  case  was  transferred  on 
the  defendant's  exceptions.  The 
eourt,  in  overruling  the  exceptions, 
said:  ''Under  the  federal  statute, 
the  negligence  of  a  fellow-servant  is 
not  a  defense,  but  assumption  of  risk 
is.  The  result  is  held  to  be  that  the 
doctrine  of  assumption  of  risk  applies 
to  acts  of  fellow-servants  in  the  same 
way  as  it  does  to  acts  of  the  master. 
*  •  *  From  this  it  is  argued  that 
because  •  »  •  [the  deceased] 
knew  that  the  engineer  was  likely  to 
handle  the  train  roughly  that  night 
[because  of  trouble  with  the  engineer 
when  the  train  was  being  made  up], 
therefore  the  risk  of  injury  from  such 
cause  was  assumed.  But  this  knowl- 
edge came  to  *  •  •  [the  deceased] 
just  as  the  train  was  starting  on  its 
trip,  when  there  was  no  reasonable 
opportunity  to  quit  the  service.  It 
related  to  the  probability  of  want  of 
care  occurring  in  the  future,  and  not 
to  the  result  of  acts  already  done. 
Under  these  circumstances  it  cannot 
be  held  as  matter  of  law  that  •  *  * 
[the  deceased]  voluntarily  encountered 
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First:  That  your  plaintiff  is  a  citizen  of  the  United  States,  and  a  resi- 
dent of  the  city  of  Buffalo,  county  of  Erie  and  state  of  New  York,  of  which 
said  city,  county  and  state,  Edward  J.  Boldt,  your  plaintiff's  intestate,  had 
been  for  many  years  a  citizen  and  resident  at  the  time  of  his  death  as  here- 
inafter alleged,  and  that  upon  the  26th  day  of  September,  1912,  your  plaintiff 
was  duly  appointed  by  the  Surrogate's  Court  of  said  county  of  Erie,  state  of 
New  York,  administratrix  of  the  estate  of  said  Edward  J.  Boldt,  deceased, 
and  that  she  has  duly  qualified  and  is  now  acting  as  such  administratrix. 

Second:     That  at  all  the  times  hereinafter  mentioned  this  defendant  was 


a  known  danger  which  had  been  cre- 
ated by  his  fellow-servant.'*  Cas- 
tonia  V.  Maine  Cent.  R.  R.,  78  N.  H. 
348,  100  AtL  601   (1917). 

3.    Acceleration  while  employee  board- 
ing car. 

The  plaintiff,  an  electrical  engineer, 
was  employed  to  instruct  the  motor- 
men  of  the  defendant  railroad  how 
to  operate  its  electric  motors.  On  the 
evening  of  the  accident,  he  was  or- 
dered to  leave  the  motor  that  he  had 
been  riding  that  day  at  a  certain 
point  and  take  a  train  back  to  his 
headquarters.  A  superior  instructed 
him  that  a  certain  train  would  slow 
down  for  him  at  that  point.  The 
train  in  question  on  arriving  at  that 
point  did  not  stop,  but  did  slow  down 
to  about  12  miles  an  hour.  The  plain- 
tiff grabbed  the  round  of  a  ladder, 
and  landed  safely  with  his  knees  in 
the  stirrup.  At  that  moment,  however, 
the  engine  gave  a  sudden  jerk  for- 
ward, throwing  him  out  of  the  stir- 
rup and  under  the  train,  with  the 
result  that  his  right  arm  and  left 
leg  were  cut  off.  A  verdict  for  $30,- 
000  in  favor  of  the  plaintiff  was  set 
aside  and  the  defendant  was  awarded 
a  new  trial.  On  appeal  from  such 
judgment,  the  court  reinstated  the 
verdict  and  entered  judgment  for  the 
plaintiff,  holding  that,  while  the  plain- 
tiff assumed  all  the  ordinary  risks  of 
his  employment,  including  the  risk  of 
mounting  and  riding  moving  trains, 
he  did  not  assume  extraordinary  risks 
and  hazards,  such  as  the  sudden  and 
violent  starting  of  the  train,  so  as  to 
break  his  hold  and  throw  him  under 


the  train.  As  the  court  pointed  out, 
unless  such  extraordinary  risks  are  so 
apparent  as  to  be  appreciated  by  the 
employee,  the  negligence  of  the  de- 
fendant in  creating  such  additional 
risk  would  render  it  liable  under  the 
Federal  Employers'  Liability  Act  for 
any  resulting  injury.  Dumphy  v.  Nor- 
folk Sd  W.  Ry.  Co.,  —  W.  Va.  — ,  95 
S.  E.  863   (1918). 

4.     Sudden  stop  by  engineer. 

The  plaintiff's  decedent  was  thrown 
against  a  railing  of  the  caboose  on 
the  platform  of  which,  in  the  dis- 
charge of  his  duties,  he  was  riding 
when  the  train  was  brought  to  a  sud- 
den and  violent  stop  by  the  engineer. 
There  was  evidence  showing  that  the 
deceased  was  afflicted  with  a  kidney 
disease  when  he  entered  the  defend- 
ant's employment,  and  though  the 
same  injury  would  not  have  been 
fatal  to  a  healthy  man,  there  was 
evidence  to  the  effect  that  it  was  the 
real  cause  of  the  death  of  the  de- 
ceased. From  a  judgment  for  the 
plaintiff,  the  defendant  appealed,  con- 
tending that  the  evidence  established 
assumption  of  risk  by  the  deceased. 
The  court,  in  affirming  the  judgment, 
held  that  the  evidence  was  not  suf- 
ficient to  hold  that  the  deceased,  as  a 
matter  of  law,  assumed  the  risk.  As 
the  court  pointed  out,  the  deceased 
assumed  all  the  "ordinary"  risks  of 
the  employment  which  would  be  de- 
fined as  risks,  the  hazard  of  which 
was  appreciated  by  the  employee  and 
which  remained  after  the  employer 
exercised  reasonable  care  for  the 
safety  of  his  employees.     "The  ques- 
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and  is  a  foreign  corporation  duly  organized  and  doing  business  under  the  laws 
of  the  state  of  Pennsylvania,  and  had  and  has  managing  officials  and  main- 
tains a  managing  office  in  said  Western  District  of  New  York,  to  wit:  in  the 
city  of  Buffalo,  N.  Y.,  and  operated  and  now  operates  lines  of  railroad  runnins 
from  the  city  of  Buffalo,  New  York,  south,  to  various  points  in  the  state  of 
Pennsylvania  and  beyond,  and  in  particular  operated  and  does  operate  a  cer- 
tain line  of  railroad  running  from  the  city  of  Buffalo,  New  York,  to  and 
through  the  cities  of  Olean,  New  York,  Emporium,  Benovo,  Williamsport  and 
Harrisburg,  in  the  state  of  Pennsylvania,  which  particular  cities,  among  others. 


tion  whether  a  risk  is  ordinary,"  said 
the  court,  ''depending  upon  that  of 
reasonable  eare,  and  being,  therefore, 
one  of  fact,  is  generally  for  the  jury, 
though  the  court  will  declare  the  risk 
to  be  an  ordinary  one  whenever  it  is 
of  opinion  that  there  is  no  sufficient 
evidence  to  warrant  the  opposite  con- 
elusion."  Louisville  &  N.  B.  C!o.  v. 
Wright,  —  Ala.  — ,  80  So.  93  (1918). 
The  plaintiff,  a  switchman,  while 
in  the  act  of  climbing  onto  a  caboose 
in  the  discharge  of  his  duties,  was 
thrown  from  his  position  by  a  sudden 
application  of  the  air  to  the  brakes 
by  the  engineer  in  charge  of  the 
train.  His  leg  caught  under  the 
wheel  of  the  caboose  and  was  so 
badly  mangled  as  to  necessitate  am- 
putation above  the  knee.  The  plain- 
tiff testified  that  men  were  jerked 
loose  from  their  positions  on  cars 
every  day  in  the  yards,  and  that  he 
knew  many  similar  occurrences  took 
place.  From  a  verdict  for  $22,750, 
upon  which  judgment  was  entered  for 
$15,000,  the  defendant  appealed.  The 
court,  in  reversing  the  judgment,  held 
that  the  plaintiff  assumed  the  risk 
of  the  condition  which  caused  his  in- 
jury, and  as  to  his  contention  that  the 
defense  of  assumption  of  risk  was  no 
longer  open  to  the  employer,  the  court 
pointed  out  that  while  the  defense 
was  eliminated  by  the  Federal  Em- 
ployers' Liability  Act  in  cases  of  in- 
terstate commerce,  where  the  viola- 
tion by  the  carrier  of  the  statute  en- 
acted for  the  safety  of  employees 
contributed  to  the  injury,  in  all  other 
cases  it  was  a  complete  bar.  Southern 
Pac.  Co.  V.  Miller,  —  Tex.  Civ.  App. 
—    207  S.  W.  554  (1919^. 


5.  Starting  before  ilreman  could  board, 
engine. 

The  engineer  of  the  freight  train 
upon  which  the  plaintiff  worked  as 
fireman  started  the  train  while  the 
plaintiff  was  in  a  restaurant  eating 
lunch.  The  engineer  had  left  the  room 
a  few  moments  before  and  had  started 
his  engine,  thinking  that  the  plaintiff 
would  catch  the  side  of  the  car  and 
then  come  into  the  cab  from  the 
ground  or  over  the  cars,  in  accord- 
ance with  a  custom  which  had  pre- 
vailed for  14  years,  when  the  engine 
was  stopped  a  short  distance  from  the 
station  at  a  railroad  crossing.  The 
plaintiff,  however,  while  going  over 
the  tops  of  the  cars  towards  the  en- 
gine after  it  had  started,  stumbled 
and  fell  between  the  cars  and  sus- 
tained the  injuries  in  suit.  There  was 
a  general  verdict  for  the  plaintiff,  but 
from  a  judgment  for  the  defendant 
upon  the  findings  of  fact,  the  plaintiff 
appealed.  The  court  af&rmed  the 
judgment,  holding  that  under  the  Fed- 
eral Employers'  Liability  Act,  the 
plaintiff  assumed  the  risk.  As  the 
court  said:  "The  plaintiff  sa3rs  the 
time  was  nighttime.  It  was  a  night 
train,  and  no  one  was  better  aware  of 
the  darkness  than  the  fireman.  The 
plaintiff  says  there  was  smoke.  The 
record  does  not  so  show,  but,  if  there 
were  smoke,  it  was  a  normal  incident 
to  the  operation  of  a  freight  engine. 
The  whole  situation  created  by  the 
engineer's  negligence  lay  before  the 
open  eyes  of  this  experienced  train- 
man the  moment  he  stepped  out  of 
the  lunchroom.  He  voluntarily  chose 
his    course,    and    voluntarily    assumed 
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were  served  by  the  train  known  as  No.  94  hereinafter  mentioned.  That  said 
railroad  consisted  and  consists  of  the  necessary  switches,  railroad  tracks,  side- 
tracks, yards,  cars,  locomotives,  ways,  works,  machinery  and  appliances,  and 
employed  and  employs  in  the  operation  of  its  trains,  conductors,  engineers, 
trainmen,  brakemen,  yard  conductors,  train  dispatchers,  superintendents,  sta- 
tion masters,  yard  masters  and  assistants,  switch  tenders,  switchmen,  signal 
men,  telegraph  operators,  and  others,  and  is  and  at  all  times  hereinafter  men- 
tioned was  engaged  in  carrying  for  hire  passengers  and  freight  between  the 
city  of  Buffalo,  in  the  state  of  New  York,  and  Emporium,  Benovo,  Williams- 


the  risk  attending  his  choice."  Briggs 
V.  Union  Pac.  R.  Co.,  —  Kan.  — ,  175 
Pac.  105   (1918). 

0.     Excessive  speed. 

1.    While  brakeman  boarding  car. 

Plaintiff  was  employed  as  a  brake- 
man  on  an  interstate  freight  train 
operated  by  the  defendant.  While 
plaintiff  was  in  the  course  of  this  em- 
ployment, the  train  was  stopped  with 
the  engine  standing  about  460  yards 
from  a  telegraph  station  and  about  1 
mile  from  the  next  stop.  The  engineer 
of  the  train  directed  plaintiff  to  walk 
up  ahead  of  the  train  to  the  telegraph 
station  to  secure  information  whether 
the  train  could  safely  proceed  to  the 
,  next  stop  in  view  of  the  possible  ap- 
proach of  another  train  having  su- 
perior track  right.  Plaintiff  went  for- 
ward as  directed,  and  upon  being  ad- 
vised by  the  operator  that  his  train 
could  safely  proceed,  signaled  the  en- 
gineer accordingly.  Plaintiff  immedi- 
ately descended  to  the  platform  in 
front  of  the  telegraph  station  and 
awaited  the  approach  of  his  train 
with  the  intention  of  climbing  aboard 
the  engine  as  it  passed.  He  could  not 
accurately  judge  the  speed  of  the 
train,  but  assuming  that  it  was  going 
slowly  enough  for  him  to  attempt  to 
mount,  he  caught  hold  of  the  grab 
iron  and  put  one  foot  on  the  step  of 
the  locomotive  as  it  came  opposite 
him.  The  train,  however,  was  going 
at  a  speed  estimated  at  12  miles  an 
hour,  and  the  speed  of  the  train  com- 
bined with  the  weight  of  the  plaintiff 
caused  his  foot  to  slip  so  that  he 
loosened    his    hold,    fell    beneath    the 


wheels  of  the  tender  and  lost  his  arm. 
At  the  trial  of  plaintiff's  action  to 
recover  damages  for  this  injury, 
brought  under  the  Federal  Employers' 
Liability  Act,  it  appeared  that  plain- 
tiff had  been  employed  as  brakeman 
on  this  line  for  about  6  weeks,  and  be- 
fore such  employment  had  made  two 
round  trips  over  the  road  for  the  pur- 
pose of  becoming  acquainted  with  his 
duties.  During  this  time  he  had  fre- 
quently been  called  upon,  under  orders 
of  the  engineer,  to  leave  the  train  and 
go  forward  to  signal  towers  for  or- 
ders or  information,  and  then  mount 
the  train  as  it  came  by.  The  negli- 
gence charged  in  this  action  was  that 
of  the  engineer  in  operating  the  train 
past  this  telegraph  station  at  a  speed 
so  great  as  to  make  it  dangerous  for 
plaintiff  to  attempt  to  mount  it.  The 
defendant  not  only  denied  this  negli- 
gence, but  alleged  that  if  the  speed 
of  the  train  was  as  great  as  it  was 
charged,  plaintiff  must  have  assumed 
the  risk  of  attempting  to  board  the 
engine  as  it  passed.  The  trial  court 
submitted  the  case  to  the  jury  under 
proper  instructions  as  to  contributory 
negligence,  but  refused  a  certain  in- 
struction requested  by  defendant  rela- 
tive to  the  issue  of  assumption  of 
risk,  and  gave  no  instruction  whatever 
on  this  issue.  On  appeal  to  the  state 
appellate  court,  that  tribunal,  while 
recognizing  the  state  rule  of  practice, 
requiring  a  trial  judge  in  case  an  in- 
struction requested  to  be  given  was 
defective  in  form  to  give  in  lieu  there- 
of an  instruction  appropriately  stat- 
ing the  law  of  the  case,  on  such  issue, 
reached  the  conclusion  that  there  was 
no  question  of  assumption  of  risk  for 
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port  and  Harrisburg,  in  the  state  of  Pennsylvaniai  and  other  cities  and  places, 
and  is  and  was  engaged  in  commerce  between  the  different  states,  and  that 
the  particular  acts  of  negligence  hereinafter  charged  were  committed,  permitted 
or  suffered  to  be  committed  while  said  defendant  was  so  engaging  in  the  act 
of  commerce,  and  as  a  part  of  the  act  of  such  commerce,  between  the  different 
states,  as  aforesaid.  • 

Third:  That  at  all  of  the  times  hereinafter  mentioned,  this  defendant, 
for  the  purpose  of  assisting  in  the  making  up  of  its  freight  trains,  maintained 
and  now  maintains  at  its  yards  in  the  city  of  Buffalo,  in  the  neighborhood  of 


the  jury,  and  therefore  affirmed  the 
judgment,  regardless  of  such  issue. 
The  ease  then  came  on  before  the  Su- 
preme Court  of  United  States  by  writ 
of  error.  Defendant  there  contended 
that,  conceding  the  train  was  oper- 
ated at  a  negligent  rate  of  speed  in 
view  of  plaintiff's  purpose  to  board  it, 
yet  he  assumed  the  risk  of  injury  in- 
volved in  the  attempt,  and  that  in  any 
event  it  was  error  on  the  part  of 
the  trial  court  to  fail  to  instruct  the 
jury  on  such  issue.  In  disposing  of 
this  appeal,  the  court  held:  (1)  Un- 
der the  facts  of  the  case,  it  could 
not  be  said  as  a  matter  of  law  that 
a  speed  of  12  miles  per  hour  was  so 
great  as  to  be  necessarily  an  obvi- 
ously extraordinary  hazard  to  an  ex- 
perienced brakeman  attempting  to 
mount  a  passing  engine;  (2)  that  it 
was  not  the  duty  of  the  plaintiff  to 
exercise  care  to  discover  the  extraordi- 
nary danger  due  to  the  negligence  of 
the  engineer,  and  that  plaintiff  had 
the  right  to  assume  that  defendant 
and  its  employees  had  exercised  due 
care  with  respect  to  his  safety  until 
he  noticed  to  the  contrary,  unless  the 
want  of  care  arising  from  such  negli- 
gence was  80  obvious  that  an  ordi- 
narily careful  person  under  the  cir- 
cumstances would  have  observed  and 
appreciated  it;  (3)  and  therefore  it 
was  not  error  on  the  part  of  the  court 
to  refuse  to  instruct  the  jury  to  return 
a  verdict  in  favor  of  defendant;  (4) 
that  the  facts  of  the  case  nevertheless 
made  it  an  issue  for  the  jury  whether 
plaintiff  should  be  deemed  to  have  as- 
sumed the  risk  of  injury  in  attempt- 
ing to  board  the  train  passing  at  the 
given  speed;    (5)  that  in  view  of  the 


admitted  rule  of  practice,  to  give  a 
correct  instruction  where  one  incor- 
rectly stated  was  requested  on  a 
given  issue,  it  followed  that  the  judg- 
ment could  be  reversed  within  instruc- 
tions on  a  retrial  to  give  a  proper 
instruction  relative  to  the  issue  of  as- 
sumption of  risk*  Chesapeake  &  O.  B. 
Co.  V,  DeAtley,  241  U.  S.  310,  60  L. 
Ed.  1016,  36  Sup.  Ct.  564  (1916). 

2.     Engine  speeding  In  heavy  smoke. 

The  plaintiff's  decedent,  a  car  re- 
pairer, was  proceeding  in  accordance 
with  orders  to  a  point  in  a  certain 
railroad  yard  of  the  defendant  to  re- 
pair a  car.  He  was  at  the  time  carry- 
ing a  sack  of  bolts  on  his  shoulder, 
and,  in  avoiding  an  approaching  en- 
gine, was  struck  and  killed  by  an  en- 
gine going  in  the  opposite  direction. 
The  engine  in  question  was  proceeding 
under  a  heavy  smoke  screen  and  at  a 
rapid  rate  of  speed.  The  trial  court 
instructed  the  jury  that  the  deceased 
assumed  the  usual  and  ordinary  risks 
of  his  employment,  but  did  not  as- 
sume the  risk  of  negligence  upon  the 
part  of  a  fellow-servant.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  question  of 
assumption  of  risk  was  properly  left 
to  the  jury,  but  that  the  trial  court 
erred  in  giving  its  instruction  as  to 
assumption  of  risk,  since  the  deceased 
did  assume  the  risk  of  negligence  upon 
the  part  of  his  fellow  employees,  if 
the  danger  was  so  obvious  that  an 
ordinarily  prudent  person  would  have 
observed  and  appreciated  it.  No  ex- 
ception having  been  taken  to  the 
charge,    however,    the     judgment    was 
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Babcock  street  in  said  city,  and  running  easterly  or  southeasterly  therefrom, 
what  is  known  as  a  ** gravity  yard,'*  the  same  being  an  artificial  hill  with 
two  sides  of  about  equal  length  and  the  apex  in  the  middle  thereof.  That  the 
length  over  all  of  said  gravity  yard  from  grade  to  grade  was  about  1,000  feet, 
and  the  height  of  said  apex  was  about  15  feet  above  the  surrounding  levels. 
That  the  plan  of  openetion  of  said  gravity  yard  called  for  the  pushing  of  the 
cars  up  the  grade  at  the  westerly  end  thereof  by  a  locomotive  until  the  same 
reached  the  top  thereof,  whereupon  they  were  cut  off  by  a  switchman,  who 
switched  them  onto  whichever  one  of  the  several  tracks  centered  upon  the  top 


not  reversed.  Central  R.  Co.  of  New 
Jersey  v.  Sharkey,  —  C.  C.  A.  — ,  259 
Fed.  144  (1919). 

D.    OolUsioiL 

1.    With  runaway  can. 

Plaintiff's  decedent,  a  conductor  on 
an  interstate  freight  train  of  the  de- 
fendant, was  killed  in  a  wreck.  He 
had  placed  a  caboose  and  tank  car  in 
front  of  the  engine  of  the  train,  and 
was  pushing  them  and  pulling  36 
freight  cars,  when  21  heavily  loaded 
freight  cars,  which  had  in  some  way 
become  detached  at  a  high  point  on 
the  track,  rolled  down  the  grade, 
striking  his  train,  and  so  killing  the 
decedent.  Under  the  instructions  of 
the  court,  the  jury  found  that  the 
death  was  due  to  the  negligence  of 
the  defendant,  that*  decedent  had  con- 
tributed to  his  death  by  his  own  neg- 
ligence, but  that  the  decedent  did  not 
assume  the  risk  of  being  killed  by  the 
collision  between  his  train  and  the 
runaway  cars.  Damages  were  there- 
fore awarded  in  the  sum  of  $20,000 
for  the  widow  and  the  dependent  chil- 
dren of  decedent.  On  appeal  from 
this  judgment  defendant  complained 
of  the  following  charge:  '*If  the  jury 
find  from  the  evidence  that  the  wreck 
which  caused  the  death  of  the  plain- 
tiff's intestate  was  solely  and  proxi- 
mately caused  by  the  negligence  of 
defendant's  servants  in  not  properly 
applying  brakes  on  cars  standing  on 
its  main  line  on  a  grade,  the  jury  are 
instructed  that  the  risk  of  this  neg- 
ligence was  not  assumed  by  the  de- 
ceased in  allowing  the  caboose  in 
which  he  was  riding  to  be  pushed  by 


the  engine,  even  if  the  deceased  would 
have  escaped  injury  if  the  caboose 
had  been  behind  the  engine  instead 
of  in  front  of  it."  In  affirming  the 
judgment  for  plaintiff  the  court  said, 
respecting  the  above  charge:  "In  this 
we  find  no  error.  The  doctrine  of  as- 
sumption of  risk  is  that  an  employee 
assumes  the  risk  of  accidents  and  in- 
juries incident  to  the  business  prop- 
erly operated.  He  does  not  assume 
the  risk  caused  by  the  negligence  of 
the  company  in  not  furnishing  proper 
appliances  or  in  any  other  respect.  In 
this  case  the  jury  have  found  that  the 
death  of  the  intestate  was  due  to  the 
negligence  of  the  defendant  in  the 
particulars  above  set  forth.  If  the 
plaintiff  in  any  respect  contributed 
thereto,  by  putting  the  caboose  and 
tank  car  in  front  of  the  engine,  this 
was  not  assumption  of  risk,  but  was 
contributory  negligence;  and  though  it 
is  not  clearly  apparent  that  this  ac- 
tion contributed  to  the  collision  with 
the  runaway  cars,  the  jury  have  so 
found,  and  neither  party  has  appealed 
on  that  ground,  and  the  jury  have 
apportioned  the  damages  under  the 
federal  statute.  Such  contributory 
negligence  was  the  act  of  the  intes- 
tate, and  not  a  risk  of  the  business 
which  he  assumed."  Horton  v.  Sea- 
board Air  Line  R.  Co.,  175  N.  C.  472, 
16  N.  O.  C.  A.  724,  95  8.  E.  883 
(1918). 

2.     Broken   coapUng   leaving   caboose 
on  main  track. 

The  plaintiff's  decedent,  a  rear  end 
brakeman,  was  killed  in  a  rear  end 
collision  while  sitting  in  the  caboose 
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of  said  hill  contained  the  train  for  which  they  were  destined,  down  which  track 
they  proceeded  by  gravity  to  couple  upon  the  rest  of  the  train  at  the  base  of 
the  hill. 

Fourth:  That  upon  the  11th  day  of  October,  1911,  your  plaintiff's  intes- 
tate was,  and  for  some  years  then  past  had  been  in  the  employ  of  this  defend- 
ant as  a  yard  conductor,  and  that  his  duties  consisted,  among  other  things, 
in  assisting,  under  the  direction  of  the  yardmaster  and  his  assistant,  in  the 
making  up  of  freight  trains  in  and  about  the  gravity  yard  aforesaid.  That  on 
said  day  at  about  8  p.  m.  he  had  been  engaged  upon  a  certain  track  of  said 


of  his  train.  The  train  was  in  the  act 
of  pulling  in  upon  a  sidetrack  to  al- 
low a  passenger  train  going  in  the 
opposite  direction  to  pass.  The  coup- 
lings of  the  train,  however,  had 
broken,  and  the  rear  part  had  been 
left  standing  upon  the  main  track.  An 
engine  and  tender  which  were  follow- 
ing a  short  distance  behind  entered 
the  block  upon  which  the  train  was 
standing,  and  though  by  the  rules  of 
the  company  the  engineer  should  have 
run  the  engine  "under  full  control,*' 
and  have  been  able  to  stop  within  the 
distance  which  the  track  was  seen  to 
be  clear,  such  was  not  done,  and  the 
collision  resulted.  The  accident  oc- 
curred in  the  early  morning,  and 
though  the  engine  following  had  just 
rounded  the  curve,  which  hid  the  train 
ahead  from  the  full  view  9t  the  engi- 
neer, there  was  nevertheless  sufficient 
light,  and  sufficient  signal  lights  on 
the  rear  of  the  train  to  have  enabled 
the  engineer  to  have  stopped  before 
colliding  with  the  train  ahead  had  he, 
in  accordance  with  railroad  rules,  had 
his  engine  under  full  controL  From  a 
verdict  and  judgment  for  $15,000  in 
favor  of  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  accident  was 
caused,  at  least  in  part,  by  the  neg- 
ligence of  the  engineer  of  the  train 
following,  and  that  while  the  defense 
of  assumption  of  risk  was  permissible 
under  the  Federal  Employers'  Liabil- 
ity Act,  nevertheless  such  a  defense 
did  not  apply  to  extraordinary  risks 
created  by  the  negligence  of  a  fellow- 
servant.  Fuller  V.  Oregon- Washington 
B.  &  Nav.  Co.,  —  Ore.  — ,  181  Pac. 
338  (1919). 


S.    Open  switch, 
a.    Higli  speed. 

The  plaintiff's  decedent,  a  locomo- 
tive engineer,  was  killed  in  a  collision 
with  a  train  standing  on  a  sidetrack. 
The  accident  was  the  result  of  negli- 
gence on  the  part  of  the  tower  man 
in  leaving  a  switch  open  at  that  point, 
and  concurrent  negligence  on  the  part 
of  the  deceased  in  operating  his  train 
at  such  a  high  rate  of  speed  that  he 
was  unable  to  stop  in  time  to  avert 
the  collision.  The  trial  court  refused 
to  submit  the  question  of  assumption 
of  risk  to  the  jury,  and  entered  judg- 
ment for  $6,000  upon  a  verdict  of 
$10,000.  The  court  reversed  the  judg- 
ment, but  upon  the  question  of  as- 
sumption of  risk  said:  '*We  find  that 
*  *  *  [the  deceased]  had  no  knowl- 
edge of  the  negligence  of  the  com- 
pany in  operating  the  switch,  and  for 
that  reason  the  company  cannot  avail 
itself  of  the  defense  of  assumption  of 
risk.  When  he  violated  the  rules  of 
his  employer  in  the  operation  of  his 
train  he  assumed  all  the  ordinary 
risks  arising  from  his  negligent  opera- 
tion of  his  train,  but  he  did  not  as- 
sume the  extraordinary  risks  caused 
by  the  active  negligence  of  his  em- 
ployer of  which  he  had  no  knowl- 
edge." Pennsylvania  Co.  v.  Wasson, 
Adm'x,  3  Ohio  Keports  458  (1914). 

b.    Failure  to  observe  signal. 

The  deceased,  a  fireman  on  one  of 
the  defendant's  passenger  trains,  was 
killed  in  a  collision  with  a  freight 
train  which  was  left  standing  on  a 
sidetrack  by  the  freight  train  crew 
with  the  switch  open.    The  negligence 
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gravity  yard  known  as  Track  No.  4,  opposite  Milton  street  in  said  eity, 
under  the  direction  of  the  assistant  yardmaster  of  said  defendant,  in  assisting 
in  making  up  a  certain  fast  freight  train  known  as  Train  No.  94,  which 
consisted  mainly  of  cars  billed  to  Emporium,  Benovo,  Williamsport  and  Harris- 
burg,  and  other  places  in  the  state  of  Pennsylvania,  and  made  up  by  the  push- 
ing of  said  cars  up  the  westerly  or  northwesterly  side  of  the  hill  by  a  loco- 
motive and  allowing  the  same  to  come  down  by  gravity  on  the  other  side  and 
couple  onto  the  locomotive  and  following  ears  of  their  train  in  the  manner 
hereinbefore  described.     That  said  train,  consisting  of  30  to  40  cars,  had  been 


alleged  was  that  the  crew  of  the 
freight  train  left  the  switch  open  and 
that  the  engineer  of  the  passenger 
train  failed  to  observe  the  danger  sig- 
nals  shown  at  the  open  switch.  The 
jury  returned  a  verdict  for  the  plain- 
tS&,  but  made  a  special  finding  that, 
according  to  the  railroad  regulations 
in  force  at  the  time  of  the  accident, 
the  fireman  as  well  as  the  engineer 
was  under  a  duty  to  watch  signals 
and  switches.  The  defendant  appealed 
from  judgment  entered  on  the  verdict, 
contending  that  the  deceased,  by  rea- 
son of  his  failure  to  observe  the  red 
light  and  inform  the  engineer  thereof, 
assumed  the  risk  of  any  injury  that 
was  caused  by  the  train  running  into 
the  open  switch.  The  court  affirmed 
the  judgment,  holding  that  while  the 
deceased  was  negligent  in  not  observ- 
ing the  light  and  informing  the  engi- 
neer, the  proximate  cause  of  the  in- 
jury was  the  negligence  of  the  freight 
train  crew  in  leaving  open  the  switch, 
and  since  under  the  Federal  Employ- 
ers' Liability  Act  contributory  negli- 
gence can  only  reduce  the  amount  of 
the  recovery,  any  assumption  of  risk 
because  of  contributory  negligence 
eould  not  entirely  defeat  a  recovery. 
Hackney  v.  Missouri,  K.  &  T.  B.  Co., 
96  Kan.  30,  149  Pac.  421  (1915). 

E.     Backing  engine  without  lookout. 

The  plaintiff's  decedent,  a  section 
hand,  was  at  the  time  of  the  accident 
riding  on  a  ''speeder"  inspecting  the 
track.  As  the  day  was  cold  and 
stormy,  he  wore  a  cap  with  flaps 
fastened  over  his  ears  and  tied  under 
his  chin.  On  rounding  a  curve,  he 
was   struck   and   killed   by   an   engine 


running  backward  without  any  lookout 
stationed  on  the  rear  of  the  tender 
to  ascertain  if  the  track  was  clear  or 
to  give  signals  to  the  engineer.  The 
fireman  did  not  see  the  deceased  until 
he  was  within  two  car  lengths  of  him, 
and  though  the  emergency  brakes  were 
applied  immediately^  the  engine  could 
not  be  brought  to  a  stop  except  within 
about  300  feet.  On  appeal  from  a 
verdict  and  judgment  of  $3,700  for 
the  plaintiff,  the  defendant  contended 
that  the  deceased  assumed  the  risk, 
since  under  the  rules  of  the  company, 
section  men  had  no  notice  of  trains 
either  regular  or  irregular,  and  the 
deceased,  having  worked  on  the  sec- 
tion for  5  years,  knew  that  trains 
passed  the  point  of  the  accident  at 
all  hours  of  the  day  and  at  irregular 
intervals.  The  court,  in  affirming  the 
judgment  to  the  extent  of  $1,800,  held 
that,  while  the  deceased  assumed  the 
risk  of  injury  from  all  trains  prop- 
erly operated,  he  did  not  assume  the 
risk  of  engines  being  run  over  the 
road  reversed,  without  any  proper 
lookout  or  warning  being  given,  to 
avoid  running  him  down.  Anest  v. 
Columbia  &  P.  8.  B.  Co.,  89  Wash.  609, 
154  Pac.  1100  (1916). 

F.    Negligent  order  of  dispatcher. 

The  plaintiff's  decedent,  a  freight 
conductor,  was  killed  in  a  rear  end 
collision  with  another  train.  The  de- 
ceased was,  at  the  time  of  the  acci- 
dent, sitting  in  the  caboose  of  his 
train,  while  the  engineer  and  crew 
were  clearing  out  a  switch  to  make  a 
coupling  with  a  stalled  engine,  which 
the  train  dispatcher  had  ordered  them 
to   pick   up.     A   blizzard   was   raging 


Digitized  by 


Google 


1918] 


BoLTT  V.  Pennsylvania  R.  Co. 


475 


fully  completed,  was  lying  at  the  base  of  the  hill,  the  rear  half  of  the  train 
with  the  caboose  attached  thereto  being  upon  Track  No.  2,  near  to  Track  No.  4 
aforesaid,  the  front  of  said  train  with  the  locomotive  attached  thereto  lying 
on  said  Track  No.  4,  and  various  of  defendant's  employees,  preparatory  to 
taking  said  train  out  upon  its  run,  being  engaged  in  looking  over  its  coup- 
lings, air  brakes  and  other  equipment  to  be  assured  that  the  same  were  in 
proper  condition  therefor.  That  the  last  six  cars  of  said  train  lying  upon 
Track  No.  4  were  detached  from  said  train  about  160  feet,  having  most  re- 
cently been  switched  thereon«    That  said  assistant  yardmaster  and  your  plain- 


at  the  time,  and  the  crew  of  the 
freight  train  following  was  unable  to 
see  the  block  signals  warning  them 
that  the  train  running  ahead  had 
been  stopped.  The  collision  occurred 
as  a  result.  The  order  of  the  train 
dispatcher  requiring  the  train  of  the 
deceased  to  pick  up  the  stalled  engine 
when  he  knew  a  blizzard  was  raging 
and  that  another  train  was  following 
close  behind  was  alleged  as  negligence. 
From  a  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court,  in  af- 
firming the  judgment,  pointed  out  that 
risks  arising  from  the  employer's  neg- 
ligence were  extraordinary,  not  ordi- 
nary risks,  and  that  any  defense  on 
the  part  of  the  master  as  to  assump- 
tion of  such  risks  arising  from  negli- 
gence had  to  be  specially  pleaded. 
PhnUps  V.  Union  Pac.  R.  Co.,  100  Neb. 
167,  168  N.  W.  966   (1916). 

The  deceased,  a  brakeman,  was 
killed  in  a  rear  end  collision  while  his 
train  was  standing  on  the  main  track 
under  orders  of  the  train  dispatcher, 
and  an  attempt  was  being  made  to 
open  a  nearby  switch  and  attach  a 
stalled  engine  to  the  train.  An  ex- 
tremely severe  blizzard  was  raging, 
and  the  engineer  operating  the  train 
causing  the  collision  did  not  see  the 
block  signals  warning  him  of  a  train 
ahead.  The  crew,  of  which  the  de- 
ceased was  a  member,  knew  of  the 
approach  of  the  second  train,  but  the 
deceased  neglected  to  put  down  tor- 
pedoes, throw  out  fuses,  and  protect 
his  train  from  a  rear  end  collision, 
though  directed  to  do  so  by  his  engi- 
neer. From  a  verdict  for  the  plaintiff 
In  the  sum  of  $25,000,  upon  which  a 
judgment  of  $15,000  was  entered,  the 


defendant  appealed.  The  court,  in  af- 
firming the  judgment  on  condition  that 
the  plaintiff  remit  an  additional  $1,- 
500,  held  that,  in  view  of  the  fact 
that  the  dispatcher  negligently  held 
the  deceased's  train  to  give  assistance 
to  the  stalled  engine  under  the  cir- 
cumstances then  existing,  the  jury  were 
justified  in  holding  that  the  deceased 
was  guilty  of  only  contributory  negli- 
gence in  failing  to  properly  flag  the 
train,  and  that  he  did  not,  by  assump- 
tion of  risk,  bar  his  right  to  recover. 
Hadley  v.  Union  Pac.  R.  Co.,  99  Neb. 
349,  156  N.  W.  765  (1916). 

G.    Emisaion  of  steam  at  station. 

The  plaintiff,  a  switchman,  was 
struck  by  a  passing  engine  as  he 
stepped  away  from  another  engine  to 
avoid  being  scalded  by  the  steam 
which  the  engineer  turned  on  just  as 
he  was  passing.  The  plaintiff  ap- 
proached the  locomotive  from  the 
north,  the  direction  in  which  the  train 
was  going,  and  the  engineer  could 
have  seen  him  before  turning  on  the 
steam.  A  rule  of  the  railroad  pro- 
hibited such  acts  of  the  engineer  as 
caused  the  injury  at  stations,  though 
the  rule  was  occasionally  violated — ^a 
fact  known  to  the  plaintiff.  The  ac- 
cident happened  while  the  train  was 
standing  at  a  station  taking  on  ex- 
press matter  and  passengers.  From 
a  judgment  refusing  to  take  off  a 
compulsory  nonsuit,  the  plaintiff  ap- 
pealed. The  court,  in  reversing  the 
judgment  and  granting  a  new  trial, 
held  that  the  mere  fact  that  there  was 
an  occasional  violation  of  the  rule  for- 
bidding the  opening  of  cylinder 
cocks    at    station    platforms    did    not 
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tiff's  intestate  were  standing  on  the  ground  at  the  rear  of  said  train  at  the 
right  thereof;  said  assistant  yardmaster  signaled  to  said  engineer  to  back  up 
and  couple  onto  said  last  six  cars,  which,  being  done,  it  was  discovered  that 
said  coupling  did  not  [''make"].  That  upon  the  said  coupling  failing  the 
second  time,  said  assistant  yardmaster  signaled  said  engineer  to  draw  off  said 
train  a  space  of  about  20  to  30  feet,  which,  being  done,  said  assistant  yard- 
master  thereupon  went  into  the  space  between  said  detached  cars  and  the  train 
for  the  purpose  of  examining  the  drawhead  upon  the  first  detached  car  and 
pulling  out  the  coupler  thereof.     That  said  drawhead  being  a  very  heavy  one. 


charge  the  plaintiff  with  assumption 
of  risk.  The  court  further  said:  '*The 
evidence  does  not  show  that  the  plain- 
tiff had  reason  to  believe  the  train 
would  start  before  he  could  pass  the 
locomotive  or  that  the  cylinder  cocks 
would  be  opened  and  emit  steam  when 
it  did  start.  Express  matter  was  be- 
ing put  on  the  train  as  he  ap- 
proached the  engine,  and  he  testi- 
fied that  he  did  not  anticipate  any 
danger  in  passing  the  engine."  Haas 
V.  Erie  B.  Co.,  254  Pa.  235,  98  AtL 
867    (1916). 

n.    Switching  operations. 

A.      Running    cars    against    standing 
cars. 

1.     Crossing  under  cars. 

Plaintiff,  a  hostler,  in  going  home 
from  work  on  the  evening  of  the  ac- 
cident, started  across  the  yards  and 
switching  tracks  of  the  defendant.  On 
his  way  he  encountered  a  train  of 
coal  cars  connected  together.  After 
looking  up  and  down  the  track,  he 
started  across  underneath  the  draw- 
head  connecting  two  of  the  cars. 
While  under  the  drawhead  and  put- 
ting his  leg  out  to  cross  the  rail  to 
get  out,  an  engine  struck  the  train 
with  sufficient  force  to  move  the  train 
and  drive  a  wheel  over  his  leg.  The 
plaintiff  testified  that  before  he  went 
under  the  train  he  heard  the  switch 
engine  175  feet  away.  From  a  judg- 
ment for  the  defendant  upon  a  non- 
suit, the  plaintiff  appealed.  The  court, 
in  affirming  the  judgment,  said:  '^  Be- 
fore the  plaintiff  went  under  the  cars 
he  examined  the  situation,  weighed 
the  chances,  and  deliberately  decided 


to  take  the  risk.  He  admits  there 
wore  other  and  safe  ways  to  his  home, 
and  that  he  could  have  easily  gone 
around  either  end  of  the  train,  and 
candidly  said  that  if  he  had  done  so 
he  would  not  have  lost  his  leg.  ♦  *  * 
This  case  comes  under  the  federal 
law,  which  recognizes  assumption  of 
risk,  and  if  there  was  ever  a  case  in 
which  plaintiff  assumed  the  risk  of 
his  reckless  conduct,  it  is  this." 
Hinson  v.  Atlanta  &  C.  A.  L.  B.  Co., 
172  N.  C.  646,  90  S.  E.  772   (1916). 

2.  Oliecker  crossing  near  cars  to  depot. 

The  plaintiff's  decedent,  a  car 
checker,  while  on  his  way  to  the  depot 
to  turn  in  his  report  of  cars  checked, 
necessarily  had  to  cross  over  the  de- 
fendant's tracks.  Upon  one  track  was 
a  string  of  freight  cars  with  the 
brakes  set  on  at  least  three  of  them. 
As  he  crossed  the  tracks  about  three 
or  four  feet  from  the  end  of  the  stand- 
ing cars,  they  were  struck  with  great 
violence  by  another  group  of  eight  or 
ten  cars  that  had  been  kicked  down 
upon  the  same  track.  As  a  result,  he 
was  struck  and  so  severely  injured 
that  death  resulted.  There  was  noth- 
ing to  warn  the  deceased  that  such  a 
movement  was  to  take  place,  and  his 
companion  testified  that  the  smoke  of 
the  switch  engine  could  be  seen  more 
than  1,000  feet  away,  and  that  the 
smoke  indicated  that  the  engine  was 
standing  still.  The  companion  of  the 
deceased  also  testified  that  he  heard 
no  sound  of  the  taking  up  of  slack 
between  the  standing  freight  ears, 
such  as  would  ordinarily  be  heard 
when  they  were   struck  with  another 
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said  assistant  yardmaster  was  unable  to  handle  the  same,  or  to  pull  out  the 
said  coupling  alone,  and  your  plaintiff's  intestate  in  the  performance  of  his 
duty  followed  him  and  assisted  him.  That  while  they  were  in  that  position 
no  other  person  was  sufficiently  near  to  apprise  them  of  possible  danger,  nor 
was  any  person  or  employee  posted  to  look  out  therefor.  That  while  your 
plaintiff's  intestate  and  such  assistant  yardmaster  were  so  occupied  with  the 
drawhead  of  said  car,  the  said  engine  which  had  theretofore  been  pushing 
cars  over  the  hill  in  the  making  up  of  said  train,  and  which  was  then  at  the 
westerly  or  northwesterly  end  or  said  gravity  yard,  ^ame  over  the  hill  pushing 


ear  for  the  purpose  of  coupling  onto 
them.  From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  affirming  the 
judgment,  held  that  the  question  of 
assumption  of  risk  was  properly  sub- 
mitted to  the  jury.  Great  Northern 
B.  Co.  V.  Mustell,  138  C.  C.  A.  306, 
222  Fed.  879   (1915). 

3.     Brakeman   thrown   from   car. 

Plaintiff,  employed  as  a  brakeman 
by  the  defendant,  brought  an  action 
to  recover  damages  for  personal  inju- 
ries, alleging  that  he  had  been  hurt 
while  on  one  freight  car  by  the  im- 
pact of  other  cars  upon  the  one  on 
which  he  was  standing;  such  other 
ears  having  been  negligently  caused 
and  permitted  to  run  down  grade  at  a 
fast  rate  of  speed,  upon  the  same 
track  upon  which  plaintiff's  car  was 
standing,  and  without  any  person 
thereon  to  hold  or  cantrol  them.  It 
was  not  denied  that  the  case  was  gov- 
erned by  the  provisions  of  the  Fed- 
eral Employers'  Liability  Act.  Plain- 
tiff was  working  at  the  bottom  of  the 
grade,  and  it  was  his  duty  to  mount 
these  several  cars  as  they  were  sent 
down  the  incline  and  set  the  brakes  at 
the  proper  time  and  stop  them  at  the 
required  place.  He  knew  that  other 
cars  would  be  sent  down  upon  the  sev- 
eral tracks  from  time  to  time,  and 
that  there  was  a  possibility  of  such 
cars  striking  a  car  upon  which  he  was 
to  work.  At  the  time  of  the  accident 
he  stood  at  about  the  middle  on  the 
top  of  one  of  these  cars  and  had  no 
means  of  support.  The  work  was  be- 
ing carried  on  at  night,  and  the  dark- 


ness was  such  that  he  eould  not  see 
an  approaching  car  until  it  was  with- 
in a  few  feet  of  the  car  on  which  he 
was  standing.  He  testified  that  while 
he  was  so  standing  upon  a  car,  cer- 
tain other  cars  were  sent  down  the  in- 
cline and  struck  it  with  such  force 
that  he  was  thrown  between  the  cars 
and  under  the  wheels,  with  the  result 
that  he  received  permanent  and  dis- 
abling injuries.  It  was  likewise  shown 
that  cars  which  struck  that  ear  on 
which  plaintiff  was  standing  had  been 
sent  down  the  incline  without  a  man 
being  placed  in  charge  thereof.  In  ap- 
pealing from  a  judgment  for  the 
plaintiff,  it  was  contended,  among 
other  things,  that  plaintiff  had  as- 
sumed the  risk  of  injuries  from  an  ac- 
cident of  this  sort  as  a  part  of  his 
employment.  Affirming  the  judgment, 
the  court  said,  with  respect  to  this 
contention,  *'It  is  true  that  one  suing 
under  the  Federal  Employers'  Liabil- 
ity Act  is  held  to  assume  the  ilsk  of 
his  employment,  but  that  does  not  in- 
clude risks  incident  to  the  negligence 
of  defendant's  agents,  employees,  or 
officers  [citing  cases].  As  applied  to 
this  case,  the  risk  of  falling  off  a  car 
properly  managed  or  handled  was  a 
risk  of  plaintiff's  employment;  but  the 
risk  of  being  thrown  off  his  car  by 
the  negligent  act  of  his  employer  or 
any  one  for  whom  that  employer  was 
responsible  was  not  such  risk."  Erie 
B.  Co.  V.  Linnekogel,  160  C.  C.  A.  399, 
248  Fed.  389    (1917). 

The  plaintiff's  decedent,  a  brake- 
man,  was  thrown  from  the  car  upon 
which  he  was  riding,  under  the  train, 
and  killed,  when  the  string  of  cars 
which  he  was  attempting  to   bring  to 
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several  cars  ahead  of  it,  and  the  employees  of  said  defendant,  although  well 
knowing  that  said  train  No.  94  was  already  made  up,  and  that  certain  other 
employees  were  of  necessity  engaged  in  examining  and  testing  its  couplings, 
air  brakes  and  other  equipment,  preparatory  to  starting,  and  that  therefore 
the  switching  of  further  cars  upon  said  Track  No.  4  was  dangerous,  never- 
theless negligently  caused  said  cars  to  be  switched  to  said  Track  No.  4  where 
your  plaintiff's  iiitestate  then  was.  That  so  carelessly  and  negligently  were 
said  cars  handled  by  the  employees  of  defendant  as  they  were  run  in  upon 
said  Track  No.  4,  and  so  slightly  was  the  speed  of  same  reduced  by  said  em- 


a  stop  collided  with  another  car  which 
had  the  brakes  set.  The  deceased  did 
not  know  that  the  car  was  at  the 
position  where  the  collision  occurred, 
and  had  been  told  by  a  fellow-servant, 
whose  duty  it  was  to  look  out  for 
obstructions,  that  it  was  100  feet  dis- 
tant from  where  it  actually  stood. 
The  deceased  was  on  the  rear  end  of 
a  car  stationed  over  200  feet  from  the 
front  end  of  the  moving  cars  and  had  no 
opportunity  to  see  that  a  collision 
was  about  to  occur.  From  a  judg- 
ment for  the  defendant,  the  plaintiff 
appealed.  The  court,  in  reversing  the 
judgment  and  remanding  the  case, 
said:  **  Charge  61  *  *  *  instructed 
the  jury  that  plaintiff's  intestate  as- 
sumed all  the  ordinary  risk  incident 
to  the  manner  in  which  his  fellow- 
servants  discharged  their  duties  in 
the  switching  operation,  which  would 
comprehend  a  risk  of  a  negligent  dis- 
charge of  duty  by  a  fellow-servant. 
We  ate  of  the  opinion  this  charge 
should  not  have  been  given."  Porter 
V.  Louisville  &  N.  B.  Co.  —  Ala.  — , 
78  So.  375   (1918). 

4.    Air  Inspector  run  over. 

The  plaintiff,  an  air  inspector, 
whose  duties  were  to  couple  up  the 
air  appliances  as  ears  were  being  put 
in  a  train,  and  to  test  the  air  on  the 
completed  train,  was  trying  to  turn 
the  angle  cock  of  the  air  brake  equip- 
ment when  another  string  of  cars  were 
without  warning  "kicked  in"  against 
the  car  upon  which  he  was  working. 
He  was  thrown  down  as  a  result,  and 
his  arm  so  severely  injured  by  being 
run  over  by  the  cars  that  amputation 


was  necessary.  From  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of  $12,000,  the  defendant  appealed, 
The  court,  in  affirming  the  judgment 
to  the  extent  of  $8,000,  held  that  the 
facts  did  not  place  the  case  of  the 
plaintiff  within  that  exception  to  the 
Federal  Employers'  Liability  Act 
which  abolished  the  defense  of  as- 
sumption of  risk  where  a  statute  en- 
acted for  the  benefit  of  employees 
was  violated  by  the  employer.  The 
court,  however,  further  said:  **But 
the  facts  of  this  case  do  not  sustain 
the  doctrine  of  assumption  of  risk.  A 
servant  never  assumes  the  risk  of  the 
master's  negligence.  He  assumes  the 
usual  and  ordinary  risk  of  the  em- 
ployment, but  to  these  cannot  be 
added  the  negligence  of  the  master.  A 
failure  to  warn  was  the  neglect  of  the 
master."  Young  v.  Lusk,  268  Mo. 
625,   187   8.  W.   849    (1916). 

5.    Oar  Inspector  struck. 

The  plaintiff,  an  assistant  ear  re- 
pairer, was  at  the  time  of  the  acci- 
dent inspecting  the  buffer  of  a  mail 
car  which  had  been  detached  from  the 
rest  of  the  passenger  train  and  moved 
from  4  to  6  feet  from  the  rest  of 
the  cars  standing  on  the  track.  WhUe 
so  engaged,  he  was  struck  and  severely 
injured  by  the  foremost  car  of  the 
rest  of  the  train,  which,  with  other 
cars,  was  set  in  motion  as  the  result 
of  a  switch  engine,  working  at  the 
other  end  of  the  train,  bumping 
against  the  standing  cars  with  un- 
usual violence.  From  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of    $7,200,    the    defendant     appealed. 
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ployees,  that  they  were  caused  to  crash  violently  into  said  detached  cars  of 
the  train  upon  which  your  plaintiff's  intestate  was  working,  causing  them  to 
move  forward  so  rapidly  that  they  closed  up  the  gap  of  20  to  30  feet  between 
said  detached  cars  ^nd  the  rest  of  the  train,  running  over  your  plaintiff's  intes- 
tate and  instantly  killing  him.  That  your  plaintiff's  intestate  had  no  knowl- 
edge of  the  proximity  of  said  cars,  nor  were  any  lights  used  thereon  or  any 
alarm  or  warning  given. 

And  your  pkiintiff  further  says  that,  although   the  necessity  therefor  has 
at  all  times  been  clearly  apparent,  said  defendant  has  at  all  times  neglected  to 


The  court,  in  affirming  the  judgment, 
held  that  the  injury  arose  from  an 
extraordinary  risk  which  was  not  as- 
sumed by  the  plaintiff,  since  an  em- 
ployee assumed  only  the  ordinary 
risks  and  dangers  of  his  employment, 
and  not  the  extraordinary  and  unusual 
risks  thereof.  Koepke  v.  Chicago,  B. 
I.  &  P.  B.  B.  Co.,  200  IlL  App.  247 
(1916). 

6.    Bepalrman  Injured. 

a.  Failure  of  plaintiff  to  post  warning. 

The  plaintiff 's  decedent,  an  inspector 
and  repairer  of  cars  and  engines,  was 
at  the  time  of  the  accident  engaged 
in  removing  an  old  air  hose  from  an 
engine  and  substituting  a  new  one. 
He  had  about  completed  the  work, 
when  the  cut  of  cars  next  to  the  ten- 
der on  which  he  was  placing  the  new 
hose  was  struck  by  cars  pushed  in  by 
an  engine  on  the  same  track.  The  de- 
ceased had  violated  the  rules  of  the 
company  requiring  him  to  do  no  re- 
pair work  without  placing  a  blue  flag 
in  the  proper  position  to  warn  other 
trainmen  from  backing  cars  in  upon 
him.  The  deceased  had  informed  no 
one  around  the  yards  of  his  intention 
to  do  the  repair  work  in  question.  As 
a  result  of  the  cars  coming  together, 
the  deceased  was  pinned  between  the 
drawheads  of  one  of  the  cars  and  the 
tender,  causing  the  injury  which  re- 
sulted in  his  death.  From  a  judgment 
for  the  defendant  on  a  demurrer  to 
the  evidence,  the  plaintiff  brought  er- 
ror. The  court,  in  affirming  the  judg- 
ment, held  that  the  proximate  cause 
of  the  plaintiff's  death  was  his  fail- 
ure to  post  the  blue  flag  signal,  and 


having  failed  to  notify  any  one  of  his 
intention  to  do  the  repair  work  or 
adopt  the  rule  of  the  company  de- 
signed for  his  protection,  he  must  be 
held  to  have  assumed  the  risk.  Shu- 
maker's  Adm'x  V.  Atlantic  Coast  Line 
B.  Co.,  —  Va.  — ,  99  S.  E.  739  (1919). 

b.  Failure  of  coemployee  to  post  warn- 
ing. 

The  plaintiff,  a  car  inspector,  had 
gone  under  a  certain  car  to  adjust  the 
brake.  While  so  engaged  the  car 
started  forward.  The  plaintiff  made  a 
'Hunge,"  seized  a  grabiron  under  the 
rear  of  the  car,  and  managed  to  get 
out  by  the  time  the  train  came  to  a 
stop,  but  was  injured.  The  plaintiff 
worked  with  another  car  inspector, 
and  it  appeared  that  he  relied  upon 
the  latter  to  place  the  blue  flag  on 
the  engine  which  was  required  by  the 
rules  of  the  company  to  keep  cars 
stationary  while  being  inspected. 
From  a  judgment  for  the  plaintiff, 
the  defendant  brought  error,  contend- 
ing that  the  plaintiff  assumed  the  risk 
of  injury,  as  the  result  of  his  reliance 
on  his  coemployee  to  place  the  flag 
that  would  protect  him  and  the  fail- 
ure of  the  latter  to  do  so.  The  court, 
in  affirming  the  judgment,  held  that 
the  plaintiff  did  not  assume  the  risk. 
"The  accident  would  not  have  hap- 
pened at  all,"  said  the  court,  **but 
for  the  negligence  of  a  fellow-servant; 
and  as  to  employers,  while  engaged  in 
interstate  commerce,  the  servant  so 
engaged  does  not  agree,  as  between 
himself,  and  the  carrier,  to  assume  the 
risk  of  the  negligence  of  his  fellow- 
servant."     San  Pedro,  L.  A.  &  S.  L. 
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promulgate  a  rule  to  the  efifect  that  whenever  employees  have  occasion  in  the 
performance  of  their  duties,  as  aforesaid,  to  go  between  sections  of  detached 
or  standing  trains  for  any  purpose,  however  temporary,  in  any  yard,  or  at  any 
station  where  switching  or  the  making  up  of  trains  is  going  on,  a  lookout 
should  be  posted  to  warn  against  impending  danger  of  cars  being  switched 
against  them  when  such  employees  are  unable  to  see  such  cars. 

And  your  plaintiff  further  alleges  that  said  defendant  was  negligent  in 
inviting  or  commanding  your  plaintiff's  intestate  to  ^o  between  said  ears  into 
a  position  of  danger;  that  said  defendant  was  negligent  in  inviting  or  com- 


R.  Co.  V.  Brown,  —  C.  C.  A.  — ,  258 
Fed.  806  (1919). 

c.    Runaway  cars. 

The  plaintiff's  decedent  was  en- 
gaged, at  the  time  of  the  accident,  in 
repairing  a  defective  coupling  on  one 
of  the  defendant's  cars.  While  so  en- 
gaged he  was  caught  by  a  moving  car 
belonging  to  the  defendant  and  fatally 
injured.  The  car  being  repaired  was 
standing  on  a  slight  incline,  and  the 
cars  causing  the  injury  were  standing 
about  15  or  20  feet  up  the  grade.  By 
force  of  gravity,  the  cars  moved  down 
upon  him,  as  the  result  of  the  failure 
of  some  brakeman  to  set  the  hand 
brakes  upon  the  cars.  The  trial  court 
told  the  jury  that  if  they  found  that 
the  cars  which  caught  the  deceased 
were  moved  by  the  force  of  gravity, 
the  deceased  did  not  assume  the  risk 
incident  to  the  cars  being  left  with- 
out the  hand  brakes  set.  On  appeal 
by  the  defendant  from  a  judgment  for 
the  plaintiff,  the  instruction  was  al- 
leged to  be  erroneous.  The  court,  in 
affirming  the  judgment,  said:  '* There 
certainly  was  no  error  in  this  instruc- 
tion, as  the  deceased  only  assumed 
those  risks  that  were  known  by  him 
or  were  plainly  obvious,  and  there  is 
no  evidence  in  the  record  that  the 
deceased  heard  or  saw  the  car 'moving 
upon  him,  or  knew  the  hand  brakes 
had  not  been  set.  In  the  absence  of 
knowledge,  he  could  rely  upon  the 
presumption  that  the  employees  of  de- 
fendant had  performed  their  duty  in 
setting  the  hand  brakes  on  the  cars." 
Illinois  Cent.  R.  Co.  v.  Stewart,  138  C. 
0.  A.  444,  223  Fed.  30   (1915). 


7.    Oar  cleaner  hurt. 

The  plaintiff's  decedent,  a  car 
cleaner  was  at  the  time  of  his  acci- 
dent, wiping  off  the  outside  of  a  bag- 
gage car  which  was  separated  only 
3  or  4  feet  from  another  car.  The 
cars  were  on  a  slight  grade  descend- 
ing towards  the  west,  and  it  was  the 
practice  in  setting  cars  in  upon  the 
cleaning  tracks  to  release  them  at  the 
east  end  with  a  slight  push  and  allow 
them  to  go  to  the  other  end  of  the 
track  of  their  own  momentum.  There 
had  previously  been  a  rule  in  force 
requiring  a  blue  flag  by  day  and  a 
blue  light  by  night  to  be  displayed 
whenever  cars  were  being  cleaned, 
and  under  such  conditions  they  were 
not  allowed  to  be  disturbed.  It  ap- 
peared, however,  that  there  was  doubt 
as  to  the  necessity  for  this  rule,  and 
it  had  been  abrogated  some  time  be- 
fore the  accident.  A  car  was  released 
at  the  other  end  of  the  track,  and  in 
striking  the  car  upon  which  the  de- 
ceased was  working,  moved  it  suffi- 
ciently to  crush  and  kill  the  deceased, 
who  was  working  between  the  dia- 
phragm of  it  and  the  adjoining  car. 
It  was  not  explained  as  to  how  the 
deceased  came  to  be  between  the  buf- 
fers or  diaphragms,  as  it  was  not  nec- 
essary for  him  to  occupy  such  a  posi- 
tion unless  he  was  cleaning  the  vesti- 
bule doors,  and  it  was  a  disputed 
question  whether  such  was  a  part  of 
his  duty.  From  a  verdict  and  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  said:  **In  the  case  at  bar 
the  extent  of  the  risk  depended 
largely   upon   whether   or   not   it    was 
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man  ding  yonr  plaintiif' s  intestate  to  go  between  said  cars  without  posting  a 
lookout  to  warn  against  impending  dsjiger  as  aforesaid;  that  said  defendant 
was  negligent  in  failing  to  promulgate  and  enforce  a  rule  to  the  effect  that 
when  employees  have  occasion  to  go  between  cars  in  the  manner  hereinbefore 
set  forth,  a  lookout  should  be  posted  to  warn  against  the  danger  of  other  cars 
being  switched  against  the  cars  or  train  they  are  working  upon;  that  said  de- 
fendant was  negligent  in  causing  said  cars  to  be  switched  from  said  gravity 
yard  upon  said  Track  No.  4  knowing  that  said  train  No.  94  was  already  made 
up  and  that  certain  employees  of  said  defendant  were  getting  said  train  ready 


necessary  for  the  deceased  to  stand 
between  the  buffers  in  the  perform- 
toiee  of  his  duty,  and  as  to  that  the 
evidence  was  conflicting.  The  burden 
of  proof  as  to  the  assumption  of  risk 
is  upon  the  defendant,  and  where 
there  is  any  doubt  as  to  the  facts,  or 
inferences  to  be  drawn  from  them, 
the  question  is  for  the  jury.  ♦  ♦  ♦ 
The  deceased  may  have  gotten  be- 
tween the  buffers  accidentally,  or  by 
a  slip  or  fall;  and  it  is  not  clear  that 
he  knew  the  car  behind  him  belonged 
to  an  eastbound  train  or  was  liable  to 
be  disturbed.  We  are  not  convinced 
that  the  court  below  erred  in  declin- 
ing to  pass  upon  the  question  of  as- 
sumption of  risk  as  one  of  law." 
Falyk  ▼.  Pennsylvania  B.  Co.,  256  Pa. 
397,  100  AtL  961  (1917). 

B.    8add«n  stop. 

1.     Fallnn   to   nneonpla    can   being 
switched. 

Plaintiff,  employed  by  the  defendant 
as  brakeman,  while  Working  on  the 
top  of  a  moving  box  car  in  the  de- 
fendant's yards,  was  injured  by  fall- 
ing from  the  car.  He  sued  the  de- 
fendant for  negligence,  alleging  that 
the  engine  foreman,  a  coemployee, 
negligently  directed  the  engineer  to 
stop  and  suddenly  check  the  cars  in 
such  a  manner  that  he  lost  his  balance 
and  felL  He  alleged  that  it  was  the 
duty  of  the  engine  foreman  to  un- 
couple the  cars  from  the  switch  engine 
as  soon  as  they  were  shoved  upon  the 
switch  tracks,  thereby  permitting  the 
ears  to  run  down  grade  and  be  stopped 
by  plaintiff,  and  that  the  failure  of 
the  foreman  to  discharge  this  duty 
19  N.  C.  C.  A.— 31 


and  the  sudden  stopping  of  the  cars 
amounted  to  negligence,  and  was  the 
proximate  cause  of  his  injury.  The  de- 
fendant answered  by  general  denial,  and 
alleged  assumption  of  risk  and  con- 
tributory negligence  on  the  part  of 
the  plaintiff.  Appeal  was  taken  from 
a  verdict  and  judgment  for  the  plain- 
tiff. The  action  was  one  concededly 
belonging  under  the  Federal  Employ- 
ers' Liability  Act,  but  it  did  not  ap- 
pear that  during  the  trial  either  de- 
fendant or  plaintiff  had  referred  in 
terms  to  that  act,  or  that  defendant 
had  claimed  any  benefit  therefrom. 
On  the»  appeal,  however,  defendant 
contended  that  the  proof  brought  the 
case  clearly  within  the  provisions  of 
the  federal  act,  and  that  under  the 
terms  of  this  act  plaintiff  assumed  the 
risk  of  the  injury  complained  of.  Af- 
firming the  judgment  for  plaintiff,  the 
court  held  that  in  accepting  employ- 
ment as  switchman,  plaintiff  assumed 
the  risks  of  the  ordinary  and  usual 
dangers  incident  to  such  employment, 
which  were  known  or  which  could 
have  been  known  to  him  by  the  ex- 
ercise of  ordinary  care;  that  he  did 
not  assume  the  risk  of  negligence  on 
the  part  of  the  defendant  unless  and 
until  he  became  aware  of  such  negli- 
gence, except  where  the  negligence 
was  so  apparent  and  the  danger  so 
obvious  that  an  ordinarily  prudent 
person  should  observe  the  one  and  ap- 
preciate the  other.  Respecting  the 
contention  of  the  defendant  that  the 
jury  had  been  erroneously  instructed 
in  that  they  were  charged  that  plain- 
tiff did  not  assume  the  risk  created 
by  the  defendant's  negligence,  without 
a   qualification   limiting    this    to   risks 
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tQ  take  out  upon  its  run,  and  must  of  necessity  be  engaged  in  looking  said 
train  over,  in  order  to  see  that  its  couplings,  air  brakes  and  other  equipment 
were  in  proper  condition  therefor,  and  that,  therefore,  further  switching  of 
cars  upon  said  Track  No.  4  was  dangerous;  that  said  defendant  was  negligent 
in  operating  the  said  cars  switched  as  aforesaid  upon  said  Track  No.  4  without 
lights  or  warning  and  at  an  unnecessary  rate  of  speed,  causing  them  to  crash 
with  such  violence  upon  the  succeeding  cars  as  to  cause  them  to  run  over  your 
plaintiff's  intestate,  such  speed  being  in  excess  of  that  required  to  make  a 
coupling  with  said  cars. 


created  by  the  defendant's  negligence 
and  unknown  to  the  plaintiff,  the  court 
held  that,  in  the  circumstances,  the 
defendant  was  not  prejudiced  by  the 
'omission,  since  the  negligent  act  com- 
plained of  was  concededly  an  unusual 
method  of  switching,  and  occurred  in 
such  a  brief  space  of  time  that  in 
the  nature  of  things  plaintiff  could 
not  have  been  aware  of  the  negligence 
previous  to  the  injury  so  as  to  aa- 
Bume  the  risk  thereof.  Chicago,  R.  I. 
4  P.  Ry.  Co.  V.  Ward,  —  Okla.  — , 
173  Pac.  212   (1918). 

2.    Use  of  direct  air  in  making  flying 
switch. 

The  plaintiff,  a  switchman,  was 
thrown  from  his  position  on  a  box  ear 
while  assisting  in  making  a  ''flying 
switch,"  due  to  the  sudden  and  un- 
usual stopping  of  the  train  which 
arose  from  the  application  of  direct 
air  to  the  brakes  by  the  engineer  in- 
stead of  the  use  of  the  "Johnson 
bar"  provided  to  stop  the  engine 
more  slowly.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed, 
alleging  as  error  that  the  trial  court 
refused  to  hold  as  a  matter  of  law 
that'  the  plaintiff  assumed  the  risk. 
The  court,  in  affirming  the  judgment, 
held  that  the  plaintiff  did  not  as- 
sume the  risk.  As  the  court  pointed 
out,  an  employee  assumed  risk  of  in- 
jury from  the  negligence  of  a  fellow- 
servant  only  when  he  knew  of  such 
negligence  or  had  a  reasonable  oppor- 
tunity to  have  known  of  it,  and  as 
the  injury  to  the  plaintiff  occurred 
from  the  instant  act  of  negligence  on 
the  part  of  the  engineer  in  stopping 
the  train  without  any  previous  warn- 


ing, no  opportunity  existed  by  which 
he  could  have  known  of  such  negli- 
gence, and  thereby  have  assumed  the 
resulting  risk.  Jones  v.  Norfolk 
Southern  R.  Co.,  176  N.  C.  260,  97  S. 
E.  48   (1918). 

3.    Negligent  ^signal  by  conductor. 

The  plaintiff's  intestate,  a  brake- 
man,  was  directed  by  his  conductor  to 
uncouple  two  cars  for  the  purpose  of 
performing  a  certain  switching  opera- 
tion. He  was  at  the  time  on  the  top 
of  one  of  the  cars  to  which  there  was 
no  aide  ladder.  Consequently  he  went 
down  the  ladder  at  the  end  of  the 
car  between  the  two  which  were  to  be 
uncoupled.  The  custom  was,  in  opera- 
tions like  this,  to  stand  at  the  end 
of  the  car  and  pull  the  pin.  While 
the  deceased  was  in  such  a  position, 
the  conductor,  without  any  signal  from 
the  deceased,  suddenly  gave  «  signal 
to  the  engineer  to  stop.  As  a  result, 
the  deceased  was  jerked  from  his  po 
sition  and  his  death  ensued.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed,  contending  that  as 
the  deceased  should  have  swung 
around  the  side  of  the  car,  stood  in 
the  side  stirrup,  and  from  there  lifted 
the  pin  by  the  use  of  the  pin  lifter, 
he  assumed  the  risk  incident  to  un- 
coupling the  ears  from  his  position 
between  them.  The  court,  in  affirming 
the  judgment,  held  that  the  deceased 
as  a  matter  of  law  did  not  assume 
the  risk  of  the  negligent  stop  signal 
given  by  the  conductor,  nor  the  risk 
of  an  improper  switching  operation, 
nor  any  risk  resulting  from  his  fail- 
ure to  swing  around  the  end  of  the 
car   and,   while   standing   in   the   side 
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Fifth:  That  said  accident  was  caused  wholly  by  the  fault  and  negligence 
of  said  defendant  as  hereinbefore  alleged,  and  without  any  default  on  the  part 
of  your  plaintiff's  intestate. 

Sixth:  That  your  plaintiff's  intestate  was  the  son  of  your  plaintiff  and 
was  a  strong,  able-bodied  man  of  the  age  of  33  years,  unmarried,  earning 
about  the  sum  of  $125  per  month,  and  the  sole  support  of  your  plaintiff. 

Wherefore,  your  plaintiff  demands  judgment  for  the  sum  of  thirty  thousand 
dollars  ($30,000)  and  the  costs  of  this  action. 


stirrup,  uncouple  the  cars  from  that 
position  by  the  use  of  the  pin  lifter. 
Thompson  v.  Minneapolis  &  St.  L.  B. 
Co.,  133  Minn.  203,  158  N.  W.  42 
(1916). 

0.  Sudden  starting. 

1.  Premature  signaL 

The  plaintiff's  decedent,  a  brake- 
man,  was  engaged  at  the  time  of  his 
death  in  cutting  out  certain  cars  from 
his  train  and  assisting  in  switching 
them  back  upon  a  sidetrack.  The  de- 
ceased was  between  two  cars,  cutting 
the  line,  when  the  conductor  signaled 
the  engineer  to  back  up.  The  foot  of 
the  deceased  was  somehow  caught  be- 
tween the  point  of  the  sidetrack  and 
the  main  track,  with  the  result  that 
he  was  knocked  down  and  run  over. 
The  conductor  testified  that  he  did 
not  see  the  brakeman,  and  that  it 
was  not  his  duty  to  locate  him  be- 
fore giving  the  signal.  It  appeared, 
however,  from  the  testimony  of  the 
engineer,  that  shortly  before  the  sig- 
nal was  given  to  back  the  train,  the 
engineer  had  seen  light  from  two  dif- 
ferent lanterns;  and  that  since  the 
deceased  and  his  conductor  were  at 
thai  time  not  far  apart,  and  as  the 
deceased  was  not  seen  by  the  con- 
ductor at  the  time  the  signal  was 
given,  the  latter  must  have  known 
that  the  deceased  was  between  the 
cars,  and  the  giving  of  any  signal  to 
back  under  such  conditions  was  negli- 
gence. From  a  judgment  for  the  plain- 
tiff, the  defendant  brought  error.  The 
court,  in  affirming  the  judgment,  held 
that  the  evidence  warranted  the  jury 
in  finding  that  the  giving  of  the  sig- 


nal in  question  at  the  time  it  was 
given  was  negligence  on  the  part  of 
the  conductor,  and  that  the  question 
of  assumption  of  risk  was  properly 
submitted  to  the  jury.  As  the  court 
said:  ''Nor  did  the  deceased  assume 
the  risk  of  such  signal  being  care- 
lessly given.  We  may  well  accept 
the  statement  that  each  employee,  in 
switching  operations,  was  to  look  out 
for  himself,  and  yet  a  brakeman  could 
not  be  said  to  have  assumed  the  risk 
arising  from  the  negligent  conduct  of 
the  conductor.  The  brakeman  was  not 
chargeable  with  notice  that  his  fellow- 
employee  would  violate  a  rule  or  a 
custom.  He  had  reason  to  believe 
that  the  conductor  would  not  move 
the  train  while  he  was  between  the 
cars.  ♦  ♦  ♦  We  conclude  no  error 
was  committed  in  submitting  both  the 
questions  of  defendant's  negligence 
and  the  deceased's  assumption  of  risk 
to  the  jury."  Illinois  Cent.  B.  Oo.  v. 
Norris,  158  C.  C.  A.  214,  245  Fed. 
926   (1917). 

2.    Starting  without  signal. 

a.    Injuring  workman  near  car. 

The  plaintiff's  decedent,  foreman  of 
a  section  gang,  after  putting  his  men 
to  work  at  cleaning  away  the  snow  and 
ice  around  two  switches,  left  and  went 
to  another  portion  of  the  yard,  evi- 
dently to  do  similar  work  himself. 
He  placed  himself  at  work  on  a  switch 
about  200  feet  in  front  of  a  string  of 
cars  about  a  quarter  of  a  mile  long 
and  started  to  work.  While  so  en- 
gaged, an  engine  was  attached  to  the 
fronrt;  of  the  cars,  and,  being  suddenly 
moved,    struck    and    killed    him.      No 
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Answer. 

The  defendant  above  named,  answering  the  complaint  herein  by  Frank 
Bumsey,  its  attorney,  admits  that  it  is  a  foreign  corporation  organized  and 
doing  business  under  the  laws  of  the  state  of  Pennsylvania  and  maintains  an 
office  for  the  transaction  of  business  in  the  city  of  Buffalo,  N.  Y.,  and  operates 
lines  of  railroad  running  from  the  city  of  Buffalo,  N.  T.,  south  to  various 
points  in  the  state  of  Pennsylvania  and  beyond,  one  of  which  lines  extends 
from  the  city  of  Buffalo  to  and  through  the  cities  of  Glean,  New  York,  Em- 


warning  was  given  of  the  approach  of 
the  train,  and  no  brakeman  was  sta- 
tioned on  the  end  of  the  front  car,  as 
was  required  by  a  published  rule  of 
the  defendant  when  cars  were  being 
"pushed."  A  judgment  for  the  plain- 
tiff was  reversed  by  the  supreme 
court,  but  on  appeal  by  the  plaintiff 
it  was  reversed  and  that  of  the  trial 
court  affirmed.  The  court  pointed  out 
that  while  it  was  the  duty  of  the  de- 
ceased to  look  out  for  himself  as  well 
as  for  his  employees,  the  negligence  of 
the  defendant's  employees  in  failing 
to  comply  with  the  published  rule  re- 
quiring a  lookout  io  be  posted  on  cars 
being  ** pushed"  was  not  one  of  the 
dangers  he  was  required  to  look  out 
for,  and  therefore  not  one  of  the  risks  he 
assumed.  Willever  v.  Delaware,  L.  & 
W.  R.  Co.,  89  N.  J.  L.  697,  99  Atl.  321 
(1916),  rev'g  87  N.  J.  L.  348,  94  Atl. 
595  (1915). 

b.    Engine  striking  ash  pit  cleaner. 

The  plaintiff's  decedent, while  in  the 
employ  of  the  defendant  railroad  aA 
one  of  its  ash  pits,  was  run  over  and 
killed  by  a  locomotive  engine.  An  en- 
gine had  been  run  over  the  pit  and 
had  been  stopped  just  beyond  while 
the  deceased  and  others  cleaned  out 
the  pit.  In  response  to  a  signal  given 
by  another  employee,  the  deceased 
was  coming  out  of  the  pit,  when  the 
engine  suddenly  backed  without  warn- 
ing and  caused  the  injury  in  question. 
From  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"The  doctrine  of  assumption  of  risk 
has  no  application  to  such  risks  as 
arise   solely   and   directly   out   of  the 


negligent  acts  of  fellow-servants.  And 
if  it  did  so  apply,  as  a  general  rule, 
it  would  have  no  pertinence  in  the 
case  of  accidents  the  right  of  recovery 
for  injuries  arising  out  of  which  is 
regulated  by  the  federal  statute;  for 
to  so  hold  would  be  to  nullify  the 
declaration  of  congress  that  every 
common  carrier  by  railroad  engaged 
in  interstate  commerce  shall  be  liable 
in  damages  to  the  personal  representa- 
tive of  any  employee  who  shall  lose 
his  life  while  employed  in  such  com- 
merce, when  his  death  results  'from 
the  negligence  of  any  of  the  officers, 
agents  or  employees  of  such  car- 
rier.' "  Grybowski  v.  Erie  R.  Co.,  88 
N.  J.  L.  1,  95  Atl.  764  (1915),  aff'd 
89  N.  J.  L.  361,  98  Atl.  1085  (1916). 

c     Starting  before  cars  nnconpled. 

The  plaintiff's  decedent,  a  freight 
conductor,  was  at  the  time  of  the  ac- 
cident performing  the  duties  of  a 
brakeman  in  making  a  ''flying 
switch."  The  purpose  was  to  trans- 
fer five  cars  that  were  in  front  of  the 
engine  to  a  position  immediately  in 
the  rear  of  a  box  car.  The  deceased, 
to  make  the  "flying  switch,"  as- 
sumed a  position  on  the  side  of  the 
car,  where  he  stood  upon  an  iron  foot 
rest  at  the  bottom  of  the  car  and  held 
on  with  his  hands  to  an  iron  handle 
attached  to  the  side  of  the  car.  While 
in  this  position,  he  was  obliged  to 
reach  around  the  side  of  the  box  ear 
and  grasp  the  lever  which  would  pull 
the  coupling  pin.  The  engineer  slack- 
ened the  speed  of  his  engine  in  order 
that  the  deceased  might  pull  the  pin, 
and  should  not  have  advanced  there- 
after until  a  signal  to  do  so  was  given. 
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porimn,  Benovo,  Williamsport  and  Harrisburg,  in  the  state  of  PennsTlvania, 
and  that  it  maintains  yards  and  switch  tracks  for  the  conduct  of  its  business 
as  a  common  carrier  for  hire  in  the  various  places  above  mentioned. 

The  defendant  further  admits  that  the  plaintiff's  intestate  had  for  some 
years  prior  to  October  11,  1911,  been  in  the  employ  of  the  defendant  as  a 
yard  conductor,  and  that  on  the  11th  day  of  October,  1911,  while  the  said  plain- 
tiff's intestate  was  employed  by  the  defendant  he  came  to  his  death  by  being 
run  over  by  a  freight  ear  or  cars  in  the  freight  yards  of  the  defendant  in  the 
city  of  Buffalo,  N.  Y. 


It  appeared,  however,  th»t  while  the 
deceased  was  in  a  reclining  position 
and  attempting  to  pull  the  pin,  the 
engineer  suddenly  started  the  engine 
forward,  with  the  result  that  he  fell 
to  the  ground  and  received  such  inju- 
ries as  to  cause  his  death  a  few  hours 
later.  From  a  judgment  dismissing 
the  complaint,  the  plaintiff  appealed. 
The  court  reversed  the  judgment  and 
remanded  the  case  for  a  new  trial, 
holding  that  the  case  should  have  been 
submitted  to  the  jury.  As  the  court 
said:  ''If  it  shall  be  determined 
that  the  engineer's  negligence  was  the 
proximate  cause  of  *  *  *  [the  de- 
ceased's] death,  then,  under  the  facts 
and  circumstances  disclosed  by  the 
record,  he  did  not  assume  the  risk 
within  the  contemplation  of  the  fed- 
eral statute  governing  the  case." 
Eeul  V.  Wisconsin,  N'.  W.  B.  Co.,  166 
Wis.  128,  163  N.  W.  189  (1917). 

d.     Starting  against  order. 

The  plaintiff,  conductor  of  a  switch 
engine,  was  run  against  and  injured 
by  an  engine  which  he  had  ordered 
not  to  be  moved  until  a  certain  other 
train  had  come  into  the  yards.  The 
plaintiff's  crew  operated  the  engine 
about  the  yard  under  his  directions, 
breaking  up  trains  as  they  came  in 
and  making  up  trains  to  be  taken  out. 
The  plaintiff  naturally  supposed  that 
the  train  would  not  be  moved  contrary 
to  his  orders,  and  the  crew  which 
moved  the  engine  in  violation  of  or- 
ders, thereby  causing  the  injuries  in 
suit,  gave  no  warning  of  their  inten- 
tion to  do  so.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed. 
The  court,  in  affirming  the  judgment. 


held  that  the  plaintiff's  injuries  were 
caused  by  the  negligence  of  his  fellow- 
servants,  and  that  while  the  Federal 
Employers'  Liability  Act  did  not 
eliminate  the  defense  of  assumption 
of  risk  except  where  the  employer 
violated  some  statute  enacted  for  the 
safety  of  employees,  it  nevertheless 
did  not  involve  such  employees  as  the 
plaintiff  in  any  general  assumption  of 
risk  for  the  negligence  of  his  fellow- 
servants,  for  otherwise,  the  provision 
of  the  Federal  Employers'  Liability 
Act  that  the  employee  may  recover  by 
showing  that  one  of  the  co-operating 
causes  of  his  injury  was  the  negligent 
act  or  omission  of  a  coemployee  would 
be  inoperative.  Southern  By.  Co.  v. 
Fisher,  —  Ala.  — ,  74  So,  580  (1917). 

e.    Starting  tog. 

The  plaintiff,  a  deck  hand,  was  em- 
ployed on  a  tug  used  to  transport 
floats  loaded  with  freight  cars  from 
one  point  in  New  York  harbor  to  an- 
other. While  in  the  act  of  securing  a 
line  to  a  bitt  on  the  tug  which  was 
approaching  and  making  it  fast  to  a 
dock,  a  fellow-servant  negligently 
started  the  tug  without  waiting  for 
the  customary  signal  from  the  plain- 
tiff, and  without  giving  him  any  warn- 
ing, with  the  result  that  his  hand  was 
caught  between  the  line  and  the  bitt 
and  severely  injured.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
brought  error.  The  court,  in  affirming 
the  judgment,  held  that  the  question 
of  assumption  of  risk  was  properly 
left  to  the  jury,  and  that  the  trial 
court  properly  refused  to  direct  a  ver- 
dict for  the  defendant.  As  the  court 
said:    ''There  are  only  two  kinds  of 
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The  defendant  further  answering  said  complaint,  denies  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  each  and  every  allegation  in  said 
complaint  contained,  except  the  allegations  thereof  hereinbefore  specifically  ad- 
mitted. 

Second. 
This  defendant  further  answering  said  complaint,  and  as  a  separate  and 
distinct   defense   thereto,  alleys,   upon   information   and   belief,   that    the   said 
Edward  J.  Boldt,  plaintiff's  intestate,  at  the  time  of  his  death,  had  been  in 


risks  which  we  can  conceive  might 
have  been  assumed  bj  the  plaintiff  in 
entering  or  continuing  in  the  service 
of  the  defendant.  The  first  are  the 
risks  incident  to  the  ordinary  perils 
of  navigation,  assumed  by  all  who 
follow  that  occupation.  They  relate 
to  the  habits  of  tackle  and  appliances, 
the  motion  and  behavior  of  craft  un- 
der conditions  which  maintain  upon 
tidewater  and  on  streams,  and  under 
the  varying  conditions  of  atmosphere 
and  climate.  Injuries  from  such 
perils  are  not  caused  by  the  negli- 
gence of  any  one.  They  are  rather 
the  result  of  what  is  termed  pure  ac- 
cident, for  injury  from  which  the  law 
affords  no  relief.  The  other  risks  as- 
sumed by  the  plaintiff  were  those 
which  existed  at  common  law,  except 
the  risk  of  injury  resulting  from  the 
negligence  of  a  fellow-servant,  from 
the  assumption  of  which  the  plaintiff 
in  this  case  was  saved  by  the  statute 
under  which  he  brought  his  action. 
As  the  plaintiff  declared  upon  but  one 
act  of  negligence,  and  that  was  the 
negligence  of  a  fellow-servant,  the 
risk  of  which  he  did  not  assume,  the 
question  resolved  itself  into  the  sim- 
ple proposition:  "Was  the  plaintiff's 
injury  occasioned  by  the  particular 
negligence  charged,  or  was  it  the  re- 
sult of  pure  accident!  The  solution 
of  such  a  question  properly  rested 
with  the  jury."  Erie  R.  Co.  v.  Ja- 
cobus, 137  C.  0.  A.  151,  221  Fed.  336 
(1915). 

3.     Negligent  signal. 

Plaintiff's  decedent  was  a  brakeman 
upon  a  train,  engaged  in  interstate 
commerce,  operated  over  the  lines  of 


the  defendant  railroad  company.  At 
the  time  of  the  accident,  which  caused 
the  death  of  the  decedent,  the  train 
was  engaged  in  switching  cars,  the 
main  train  was  on  the  main  track 
facing  south,  and  the  rear  brakeman 
was  stationed  to  the  rear  of  the  train. 
Decedent  was  head  brakeman  and  had 
instructions  to  cut  out  a  car  and  set 
it  on  a  sidetrack.  It  was  a  part  of  his 
duty  to  cut  the  air  line  of  the  train 
for  the  separation  of  the  several  cars. 
While  decedent  was  so  engaged  he,  in 
some  manner,  was  pushed  in  front  be- 
tween the  rails  at  his  place.  While 
he  was  so  held  the  conductor  gave  a 
signal  for  the  movement  of  the  train, 
with  the  result  that  the  cars  were 
backed  over  the  decedent,  so  injuring 
him  that  he  subsequently  died.  The 
conductor  testified  at  the  trial  of 
plaintiff's  action  to  recover  damages 
that  he  did  not  know,  at  the  time  he 
gave  the  signal,  where  decedent  was; 
that  he  did  not  see  him  or  his  lan- 
tern, and  that  it  was  not  his  duty  to 
find  out  decedent's  exact  position  be- 
fore giving  the  signal.  On  cross-ex- 
amination, however,  the  conductor  ad- 
mitted that  it  was  the  duty  of  the 
conductor  and  brakeman  to  look  onlf 
for  each  other  as  much  as  x>088ible. 
While  reversing  a  judgment  for  the 
plaintiff,  upon  grounds  not  material 
here,  the  court  held  as  to  the  charge  of 
negligence  that  the  jury  were  amply 
justified  in  finding  the  conductor 
guilty  of  negligence  in  giving  the  sig- 
nal without  first  using  due  care  to  as- 
certain decedent's  position.  As  to  the 
allegation  of  assumption  of  risk 
raised  by  defendant,  the  court  held 
that    while    each    employee    was    sup- 
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the  employ  of  the  defendant  as  a  yard  conductor  for  a  considerable  period  of 
time,  and  he  well  understood  the  nature  of  the  work  which  he  was  required  to 
perform,  and  well  understood  such  dangers  as  were  involved  in  such  employ- 
ment, and  that  by  entering  and  continuing  in  the  service  of  the  defendant  in 
said  capacity  he  assumed  all  risks  incident  to  said  employment  and  involved 
therein,  including  risks  of  an  accident  such  as  that  set  forth  in  the  complaint. 

Third. 
The  defendant  further  answering  said  complaint,  and  as  a  separate  and 


posed  to  look  out  for  himself,  it  could 
not  be  said  that  decedent  was  charge- 
able with  notice  that  a  fellow  employee 
would  violate  the  custom  of  looking 
out  for  the  other  trainmen  as  far  as 
I>ossible.  It  was  not  error,  the  court 
therefore  concluded,  to  submit  to  the 
jury  also  the  question  of  decedent's 
assumption  of  risk.  Illinois  Cent.  B. 
Co.  V.  Norris,  168  C.  0.  A.  214,  245 
Fed.  926  (1917). 

D.    Open  switch. 

1.    Car  being  repaired  struck. 

The  deceased,  a  car  repairer,  was 
engaged  at  the  time  of  his  death  in 
repairing  a  car  placed  on  a  sidetrack, 
outside,  however,  of  the  derail  switch, 
which  would  have  protected  him 
against  injury  from  other  cars  sud- 
denly shunted  in  upon  him.  The  de- 
ceased was  so  engaged,  knowing  that 
the  defendant's  rules  directed  him  to 
do  no  work  upon  cars  not  protected 
by  derailing  devices.  The  switch  to 
the  track  upon  which  the  car  was 
situated  where  he  was  working  had 
negligently  been  left  open  by  a  fellow 
employee,  and  while  under  tbe  car,  en- 
gaged in  inserting  a  bolt,  cars  being 
' '  kicked  back ' '  upon  the ,  main  track 
went  through  the  open  switch,  struck 
the  car  upon  which  he  was  working, 
and  killed  him.  From  a  verdict  and 
judgment  of  $12,000,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  said:  ''What  were  the 
risks  ordinarily  incident  to  •  •  • 
[the  deceased]  working  outside  the 
derail!  It  may  be  that  of  cars  backed 
in  there  for  repairs,  etc.,  but  we  do 
not  see  how  it  could  be  successfully 


maintained  that  he  assumed  the  risks 
of  the  switch  being  left  open  and  a 
string  of  cars  to  be  hurled  in  there, 
when  they  were  not  even  intended  for 
that  track,  by  the  engineer  and  those 
handling  the  switch  engine.  If  as- 
sumed risk  be  based  upon  the  idea  of 
knowledge  of  the  danger  assumed, 
then  deceased  did  not  assume  the  risk 
from  which  his  death  resulted."  San 
Antonio  A  A.  P.  By.  Co.  v.  Littleton, 
•—  Tex.  Civ.  App.  — ,  180  S.  W.  1194 
(1915). 

2.  Inspector's  motor  car  taking  switch. 

The  plaintiff,  a  roadmaster,  while 
making  his  usual  trip  over  the  road 
of  the  defendant  upon  the  motor  car 
furnished  him,  ran  into  an  open 
switch,  with  the  result  that  his  car 
was  derailed,  and  he  was  severely  in- 
jured. The  defendant  contended  that 
the  plaintiff  assumed  the  risk,  since 
the  switch  target  showing  that  the 
switch  was  open  could  have  been  seen 
several  hundred  yards  distant.  It  was 
also  alleged  that  the  plaintiff  knew 
that  a  custom  existed  on  the  part  of 
the  railroad  men  to  leave  the  switch 
open  when  they  ran  on  a  sidetrack 
and  intended  to  return  to  the  main 
track  in  a  few  minutes;  and  further, 
that  if  he  did  not  actually  know  of 
such  custom,  he  should  have  known 
of  it  in  the  exercise  of  ordinary  care. 
The  plaintiff  testified  that  he  knew 
nothing  of  the  custom  of  trainmen  to 
leave  the  switch  open  under  certain 
circumstances,  and  as  his  attention 
was  directed  to  an  inspection  of  the 
track  immediately  in  front  of  him,  he 
did  not  notice  the  switch  target  show- 
ing that  the  switch  was  open,  but  pre- 
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distinct  defense  thereto,  alleges,  upon  information  and  belief,  that  the  accident 
which  caused  the  death  of  the  said  Edward  J.  Boldt  was  caused  through  the 
negligence  and  carelessness  of  the  said  Edward  J.  Boldt  and  not  by  reason  of 
negligence  on  the  part  of  the  defendant,  its  agents  or  employees. 

Fourth. 
The   defendant   further  answering  said  complaint,   and  as  a  separate   and 
distinct  defense  thereto,  alleges  that  for  many  years  and  during  all  the  times 
therein  mentioned  it   did  have  and  still   has  a  branch   or   department   of   its 


sumed  it  was  closed  in  accordance 
with  the  rules  of  the  road.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  the 
plaintiff  did  not  as  a  matter  of  law 
assume  the  risk.  As  the  court  pointed 
out,  the  risks  arising  from  the  negli- 
gence of  the  employer  were  not  as- 
sumed by  the  employee,  until  he  actu- 
ally knew  of  them,  and  the  question 
of  ordinary  care  upon  the  part  of  the 
employee  to  discover  such  risks  was 
immaterial.  Kansas  City,  M.  &  O. 
By.  Co.  of  Texas  v.  Finke,  —  Tex. 
Civ.  App.  — ,  190  S.  W.  1143   (1917). 

3.    Failure  to  torn  switch. 

The  night  switching  crew  of  which 
the  plaintiff  was  a  member  were  en- 
gaged at  the  time  of  the  accident  in 
removing  repaired  empty  ears  from 
the  car  repair  tracks  and  leaving 
others  to  be  repaired.  On  a  certain 
track  were  a  number  of  ears  that  had 
been  repaired,  back  of  which  were 
three  unrepaired  cars,  and  still  back 
of  these  other  repaired  cars.  To  re- 
move all  of  the  cars  that  had  been  re- 
paired, the  switching  crew  attached 
the  engine  to  the  first  repaired  cars 
and  the  three  unrepaired  cars  and 
hauled  them  upon  the  track,  with  the 
intention  of  backing  up  and  "kick- 
ing" the  three  unrepaired  cars  onto 
an  empty  track.  The  foreman,  whose 
duty  it  was  to  turn  the  switch,  failed 
to  do  so.  The  string  of  cars  went 
back  upon  the  same  track  from  which 
they  came  and  ran  against  the  re- 
maining empty  cars  on  that  track.  The 
plaintiff  was  at  the  time  riding  upon 
the  side  of  a  flat  car  in  a  leaning  pos- 


ture, in  the  act  of  uncoupling,  to  com- 
plete the  intended  kick  in  response  to 
the  foreman's  signal.  The  impact  of 
the  cars  threw  him  from  the  car.  He 
fell  with  his  back  across  the  rail  of 
an  adjoining  track,  and  was  so  in- 
jured as  to  induce  tuberculosis  of  the 
spine.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed,  eon- 
tending  that  the  plaintiff  assumed  the 
risk  of  being  thrown  from  the  ear 
because  of  the  insecure  position  which 
he  had  assumed.  The  court,  in  revers- 
ing judgment  and  remanding  the 
case,  held  that  the  question  of  as- 
sumption of  risk  was  properly  left  to 
the  jury,  and  that  the  act  of  the 
plaintiff  in  riding  in  the  position  as- 
sumed was  not  an  assumption  of  risk 
of  an  obviously  defective  appliance 
not  attributable  to  negligence  inde- 
pendently of  some  federal  statute, 
which  was  all  of  the  assumption  of 
risk  as  at  common  law  left  immiti- 
gated  by  the  Employers*  Liability 
Act,  but  was  at  most  only  contribu- 
tory negligence  which  could  reduce  the 
amount  of  the  damages  but  not  con- 
stitute a  bar  to  recovery.  Bolch  v. 
Chicago,  M.  &  St.  P.  B.  Co.,  90  Wash- 
47,  155  Pac.  422   (1916). 

E.     Failure  to  keep  lookout. 

The  deceased,  a  passenger  engineer, 
was  accustomed  to  ride  on  his  engine 
with  the  engine  dispatcher  when  the 
latter  ran  it  from  the  station  which 
was  his  destination  to  the  roundhouse. 
After  arriving  at  the  roundhouse,  and 
cleaning  up,  it  was  his  habit  to  cross 
over  the  tracks  at  a  point  where  em- 
ployees were  accustomed  to  cross  in 
leaving  the  yards  and  go  to  the  house 
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railroad  serviee  known  as  the  Belief  Department,  for  the  establishment  and 
management  of  a  fund  known  as  the  Belief  Fund  for  the  payment  of  definite 
sums  to  employees  of  the  defendant  who  became  members  thereof,  and  who 
under  the  regulations  thereof  shall  be  entitled  thereto  when  disabled  by  accident 
or  sickness,  and  in  the  event  of  their  death  to  relatives  or  other  beneficiaries 
specified  in  the  application  for  membership;  that  said  Belief  Department  of 
the  defendant,  through  the  officers  of  the  latter  having  the  control  and  man- 
agement of  said  department,  have  adopted  and  promulgated  rules  and  regula- 
tions which  embody  the  obligations  of  the  defendant  to  its  employees  who  be- 


of  his  brother  for  dinner.  On  the  day 
in  question,  he  had  gone  with  the  en- 
gine dispatcher  to  the  roundhouse, 
where  the  latter  had  left  him  in  the 
act  of  cleaning  up  and  preparing  to 
make  up  his  time  and  work  reports. 
The  dispatcher  then  prepared  another 
engine  for  its  run,  ran  it  to  the  water 
tank  for  water,  and  then  backed  it 
at  the  rate  of  four  or  five  miles  an 
hour  for  a  distance  of  about  800  feet 
to  the  coal  shed  where  he  stopped  to 
get  a  box  of  tools.  The  boy  who 
handed  the  box  up  to  him  said  there 
was  a  man  under  the  tank.  Exam- 
ination disclosed  that  the  deceased 
had  been  dragged  from  a  point  about 
350  feet  east  of  the  water  tank.  He 
was  twisted  around  the  brake  beam 
of  the  tender  under  the  trucks  near- 
est the  engine,  and  died  before  any 
description  of  how  the  accident  oc- 
curred could  be  given.  The  dispatcher 
had  the  bell  of  his  engine  ringing  at 
the  time,  but,  being  alone,  could  keep 
a  lookout  on  but  one  side  of  the  en- 
gine. The  accident  occurred  at  that 
point  where  employees  were  accus- 
tomed to  cross  over  in  leaving  the 
yards.  Nearly  an  hour  had  elapsed  be- 
tween the  time  when  the  dispatcher 
left  the  deceased  in  his  engine  and 
when  the  accident  occurred.  From 
judgment  on  a  directed  verdict  for 
the  defendant,  the  plaintiff  appealed. 
The  eourt,  in  reversing  the  judgment 
and  remanding  the  case  for  a  new 
trial,  Aaid:  ''Upon  the  question  of 
assumption  of  risk  little  need  be  said. 
It  is  true  that  assumption  of  risk  still 
remains  a  defense  under  the  federal 
act,  but,  as  has  been  said  by  this 
eourt,  that   does  not   include   risk   of 


unexpected  negligent  '  acts  of  coem- 
ployees.  ♦  ♦  ♦  Under  the  evidence 
in  this  case  there  was  room  for  the 
conclusion  that  the  failure  of  *  *  * 
[the  dispatcher]  to  keep  a  lookout  on 
the  south  side  was  such  a  negligent 
act.**  Ewig  V.  Chicago,  M.&St.P.B. 
Co.,  167  Wis.  697,  167  N.  W.  442,  449 
a918). 

T,    Collision. 

The  plaintiff's  decedent  was  killed 
in  a  collision  between  his  engine  and 
certain  moving  freight  cars  while  en- 
gaged in  certain  switching  operations. 
There  was  evidence  to  the  effect  that 
the  collision  occurred  because  of  a  sig- 
nal negligently  given  by  the  conductor. 
A.  judgment  for  the  plaintiff  in  the 
sum  of  $25,000  was  reversed  and  the 
cause  remanded  to  the  court  of  civil 
appeals  with  directions  to  enter  judg- 
ment for  the  railroad  company,  from 
which  the  plaintiff  brought  error.  The 
court,  in  reversing  the  judgments  of 
both  the  district  court  and  the  court 
of  civil  appeals  and  remanding  the 
cause  to  the  district  court  for  further 
proceedings,  held  that  as  it  was  a 
question  for  the  jury  whether  the  con- 
ductor's negligence  was  the  proxi- 
mate cause  of  the  death  it  could  not 
be  held  as  a  conclusion  of  law  that 
the  deceased  assumed  the  risk.  Pope 
V.  Kansas  City,  M.  &  O.  By.  Co.,  — 
Tex.  — ,  207  8.  W.  514  (1918). 

G.  Changing  method  without  warning. 

The  plaintiff,  a  switchman,  was 
notified  by  his  foreman  that  a  con- 
'templated  switching  movement  would 
be  made  by  ** shoving"  the  cars  in- 
stead of  '^ kicking**  them.     The  plain- 
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come  members  thereof,  and  to  their  legal  representatives,  and  the  obligations 
of  such  members  and  their  legal  representatives  to  the  defendant,  whidi  con- 
trol and  regulate  the  legal  relation  of  each  to  the  other. 

The  defendant  further  alleges  that  the  plaintiff's  intestate,  while  in  the 
defendant's  employ  and  prior  to  the  accident  in  question,  made  application  to 
the  defendant  for  membership  in  the  said  Belief  Department,  which  applica- 
tion was  in  writing  and  signed  by  the  said  plaintiff's  intestate;  that  in  and 
by  said  application  the  said  plaintff's  intestate  did  consent  and  agree  to  be 
bound  by  the  regulations  of  the  said  Belief  Department  as  contained  in  the 


tiff,  while  on  top  of  the  cars  and  after 
the  switching  movement  had  begun, 
noticed  that  he  could  not  see  his  fore- 
man so  as  to  receive  signals.  In  such 
cases,  the  rules  of  the  defendant  re- 
quired him  to  assume  a  position  where 
he  could  see  such  signals.  While 
walking  back  over  the  cars  to  assume 
the  position  required,  the  foreman 
suddenly  changed  his  mind  as  to  the 
method  of  performing  the  switching 
operation,  signaled  the  engineer  to 
**kick"  the  cars  in,  pulled  the  coup- 
ling to  separate  the  cars,  and  as  they 
pulled  apart  the  plaintiff  fell  between 
them  and  was  injured.  From  a  ver- 
dict and  judgment  for  the  plaintiff, 
the  defendant  appealed.  The  court, 
in  affirming  the  judgment,  held  that 
the  evidence  presented  no  exception  to 
the  rule  that  the  servant  did  not  as- 
sume the  risk  of  the  master's  negli- 
gence, nor  was  he  required  to  antici- 
pate such  negligence,  sufficient  to  au- 
thorize a  peremptory  instruction  in 
favor  of  the  defendant  as  requested. 
Kansas  City,  M.  &  O.  By.  Co.  v.  Estes, 
—  Tex.  Civ.  App.  —,  203  8.  W.  1155 
(1918). 

H.    Failure  to  stop  on  signaL 

The  plaintiff's  decedent,  a  brake- 
man,  after  going  between  cars  to  ad- 
just a  knuckle  to  make  a  coupling, 
was  caught  between  the  drawheads 
and  received  injuries  from  which  he 
died  immediately.  The  deceased 
alighted  from  the  car  which  was  at- 
tached to  the  train  while  it  was  mov- 
ing backwards  and  ran  ahead  on  the' 
outside  of  the  track  for  15  or  20 
yards,  when   he   gave   the   engineer   a 


stop  signal  three  times,  before  going 
in  on  the  track  to  adjust  the  knuckle. 
The  defendant,  on  appeal  from  a  judg- 
ment for  $12,000,  contended  that  as 
the  deceased  voluntarily  placed  him- 
self in  front  of  the  train  he  assumed 
the  risk  of  the  resulting  injury.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  of  assumption  of 
risk  was  properly  submitted  to  the 
jury,  and  that  there  was  evidence  to 
support  their  finding,  since  there  would 
have  been  no  danger  to  assume  but 
for  tlie  negligence  of  the  engineer  in 
failing  to  obey  the  stop  signal,  as  it 
was  his  duty  to  do,  and  as  the  de- 
ceased supposed  was  being  done.  The 
court  also  said:  '*  'Assumed  risk'  and 
'contributory  negligence'  are  some- 
times loosely  treated  as  synonymous. 
This,  perhaps,  for  the  reason  that  the 
same  act  may  constitute  both  assumed 
risk  and  contributory  negligence.  *  •  * 
But  there  is  a  well-recognized  dis- 
tinction between  assumed  risk  and 
contributory  negligence.  Contributory 
negligence  implies  fault  or  a  breach 
of  duty  on  the  part  of  the  injured 
party,  either  by  doing  or  failing  to 
do  something  that'  a  reasonably  pru- 
dent man  would  not  have  done,  or 
would  not  have  failed  to  do,  to  avoid 
being  injured  under  the  same  or  sim- 
ilar circumstances.  On  the  other  hand, 
there  is  a  certain  amount  of  danger 
incident  to  the  many  'employments, 
which  ordinary  prudence  cannot  al- 
ways avoid.  Where  these  are  known 
to  the  employee,  they  are  assumed  by 
him  as  an  implied  part  of  his  con- 
tract of  employment."  Gulf,  O.  &  S. 
F.  By.  Co.  V.  Cooper,  —  Tex.  Oiv. 
App.  — ,  191  S.  W.  579  (1917). 
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book  of  regulations  of  the  said  Department  thereafter  adopted,  and  by  the  pro- 
visions of  any  agreement  or  agreements  made  by  the  defendant  with  any  other 
corporation  or  corporations  establishing  any  administration  of  their  respective 
Belief  Departments  in  accordance  with  said  book  of  regulations.  That 
by  the  terms  of  said  application  the  plaintiff's  intestate  further  agreed 
with  the  defendant  that  the  acceptance  of  benefits  from  the  said  Belief 
Fond  for  an  injury  or  death  shall  operate  as  a  release  of  all  claims  for  dam- 
ages against  the  defendant  arising  from  such  injury  or  death  which  could  be 
made  by  or  through  the  plaintiff's  intestate  or  by  or  through  his  legal  repre- 


I.    Moving  turntable  wlthoat  warning. 
1.     Engine  derailed. 

The  plaintiff,  a  fireman,  was  en- 
gaged at  the  time  of  the  accident  as 
hostler  in  a  certain  engine  house  of 
the  defendant  railroad.  The  plaintiff 
had  taken  an  engine  from  the  round- 
house to  the  coaling  station  over  the 
turntable,  and  was  backing  it  upon 
the  turntable  when  he  noticed  that 
the  same  had  been  moved  and  that 
the  rails  were  not  in  alignment.  He 
consequently  jumped  from  the  engine 
and  sustained  the  injuries  in  suit.  The 
turntable  had  been  moved  during  the 
intervening  10  or  15  minutes  of  the 
plaintiff's  absence  by  a  fellow  em- 
ployee and  no  warning  whatever  was 
given  him  that  such  had  been  done. 
It  was  not  claimed  that  the  plaintiff 
had  any  way  of  knowing  that  the 
tracks  were  not  in  alignment  except 
by  observation,  and  such  appeared  to 
be  impossible  because  of  the  curve  in 
the  track  in  approaching  the  turntable. 
From  a  verdict  and  judgment  in  favor 
of  the  plaintiff  in  the  sum  of  $4,791.- 
75,  the  defendant  appealed.  The 
court,  in  overruling  the  defendant's 
motion  for  a  new  trial,  said:  "Nor 
ean  it  be  said  that  he  assumed  the 
risk.  Assumption  of  risk  implies 
prior  knowledge  of  conditions  from 
which  accidents  result.  If  held  to  ap- 
ply here  it  would  be  diflftcult  to  con- 
ceive of  a  case  in  which  recovery 
might  be  had.  The  accident  was  not 
the  result  of  faulty  appliances  or  de- 
fective machinery,  but  was  caused  by 
the  heedless,  almost  unaccountable, 
carelessness  of  a  fellow  employee,  who 
might  have  awaited  for  the  plaintiff's 


return,  or  with  the  least  possible 
amount  of  exertion  given  him  due  and 
timely  warning  of  the  change  in  the 
position  of  the  table."  Clement  v. 
Maine  Cent.  B.  Co.,  —  Me.  — ,  102 
AtL   559    (1917). 

2.    Fireman   Injured   wlille   adjostlng 
lock. 

The  plaintiff,  a  fireman,  had  been 
requested  just  previous  to  the  injury 
by  either  the  hostler  of  the  round- 
house or  his  helper  to  lock  the  turn- 
table, upon  which  the  plaintiff's  en- 
gine was  to  be  run,  turned  around, 
and  then  given  over  to  him  for  the 
next  trip.  Neither  the  engineer  nor 
the  plaintiff  were  allowed  to  take  the 
engine  from  the  roundhouse,  use  the 
turntable  or  operate  the  engine  in  any 
manner  until  it  was  placed  on  the 
track  outside  of  the  roundhouse  where 
they  were  to  receive  it.  Pursuant  to 
the  request,  plaintiff  went  to  the  lock 
a  thing  he  had  never  done  before  dur 
ing  his  7  years  of  employment,  and) 
finding  it  difficult  to  make  the  con 
nection,  he  got  his  hs^nd  in  such  a  po 
sition  that  when  the  table  was  moved 
for  some  cause,  his  little  finger  was 
caught  and  injured  so  that  it  had  to 
be  amputated.  The  wound  became  in- 
fected and  two  other  amputations 
were  rendered  necessary.  It  appeared 
that  one  of  the  hostler's  helpers  in 
charge  of  the  machinery  which  turned 
the  table  was  notified  by  the  plaintiff 
not  to  move  it,  as  he  was  going  to 
lock  it,  but  that  notwithstanding  this 
request,  the  air  which  controlled  the 
table  was  applied  without  warning, 
and  the  table  moved  with  the  result 
mentioned  above.     From  a  verdict  for 
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sentatives,  and  further  agreeing  that  he  or  his  said  legal  representatives  would 
execute  such  further  instrument  as  may  be  necessary  formally  to  evidence 
such  acquittance. 

The  defendant  further  ^lieges  that  the  said  application  of  the  plaintiff's 
intestate  for  membership  in  the  said  Relief  Department  was  duly  approved,  and 
that  the  said  plaintiff's  intestate  thereupon  became,  and  up  to  the  time  of  his 
death  was,  a  member  of  the  said  Belief  Department  of  the  defendant,  and 
that  he,  his  beneficiaries  and  legal  representatives  are  bound  by  the  agreements 


$3,000,  upon  which  the  trial  court  en- 
tered a  judgment  for  $1,750,  the  de- 
fendant appealed.  The  court  reversed 
the  judgment  and  remanded  the  case 
for  a  new  trial,  but  held  that  the 
plaintiff  did  not  assume  the  risk  aris- 
ing out  of  the  negligence  of  his  fellow 
employee  in  moving  the  table  without 
warning.  Byram  v.  Dlinois  Cent.  R. 
Co.,  172  Iowa  631,  Ann.  Cas.  1918 
A  1067,  154  N.  W.  1006  (1915). 

J.     Failure  to  leave  passage  between 
cars. 

The  plaintiff,  a  switch  tender,  was 
compelled,  in  the  course  of  his  du- 
ties in  receiving  trains  and  engines 
into  the  yard,  to  go  to  a  small  shanty 
containing  a  telephone  which  had  been 
erected  on  the  side  of  the  tracks. 
There  he  telephoned  orders  to  the 
other  end  of  the  yard  relative  to  the 
distribution 'of  the  various  trains.  An 
order  was  posted  on  the  outside  of 
the  shanty  directing  that  no  cars  be 
stopped  in  front  of  it,  in  order  that 
the  plaintiff  might  not  have  to  cross 
over  the  same  in  going  to  and  from 
the  yards  to  the  shanty.  This  order 
had  not  been  obeyed  for  a  period 
shortly  before  the  accident,  and  the 
plaintiff  had  complained  to  his  supe- 
riors respecting  it  and  had  received 
assurances  that  it  would  be  obeyed  in 
the  future.  On  the  day  of  the  acci- 
dent, however,  a  string  of  cars  had 
been  left  in  front  of  the  shanty  and 
the  plaintiff,  after  going  between  them, 
was  struck  by  an  engine  as  he  emerged 
on  the  opposite  side.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
brought  error.  The  court,  in  affirming 
the  judgment,  held  that  the  question 


of  assumption  of  risk  was  properly 
left  to  the  jury.  *<  While  the  defend- 
ant in  error,"  said  the  court,  **may 
be  said  to  have  known  that  it  was 
wrong  for  other  employees  to  violate 
the  rule  in  failing  to  keep  a  passage- 
way between  the  cars,  thus  to  afford 
him  a  way  to  go  to  and  from  the 
points  he  was  obliged  to  reach  in  the 
performance  of  his  duties,  we  cannot 
say,  as  a  matter  of  law,  that  he  ai>- 
predated  the  danger,  nor  can  we  say 
that  he  was  obliged  to  stop  in  the 
performance  of  his  duties,  particularly 
since  he  had  received  some  promises 
to  remedy  the  conditions  as  they  ex- 
isted. It  is  not  the  obviousness  of  a 
physical  situation  or  condition  which 
makes  out  a  case  of  assumed  risk;  it 
is  the  obviousness  of  danger  which 
the  physical  condition  or  situation 
produces."  Lehigh  Valley  R.  Co.  v. 
Scanlon,  —  C.  C.  A.  —,  259  Fed.  137 
(1919). 

K.    Fellow    employee    taking    wrong 
Iilace  on  engine. 

The  plaintiff,  a  switchman,  was 
thrown  under  his  engine  and  severely 
injured  in  attempting  to  board  it 
while  in  motion.  It  was  the  custom 
for  the  several  members  of  the  switch- 
ing crew  to  take  designated  places 
upon  the  footboard  of  their  engine 
and  to  board  it  while  in  motion.  A 
fellow  employee  who  had  boarded  the 
engine  just  previous  to  the  accident 
had  not  taken  his  regular  place,  but 
rather  had  assumed  the  position  as- 
signed to  the  plaintiff.  The  latter, 
upon  seeing  the  situation,  and  think- 
ing that  his  coemployee  was  not  go- 
ing to  move,  attempted  to  board  the 
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contained  in  said  application  and  by  the  regulations  controlling  the  operation 
of  said  department. 

Defendant  further  alleges  that  Caroline  Boldt,  the  mother  of  the  deceased, 
as  the  beneficiaiy  named  in  the  said  application  of  the  plaintiff's  intestate 
for  membership  in  the  said  Belief  Department,  has  applied  for,  accepted  and 
received  from  the  said  Belief  Fund  for  and  on  account  of  the  death  of  the 
plaintiff's  intestate,  as  alleged  in  the  complaint,  and  on  account  of  which  the 
plaintiff  seeks  to  recover  of  the  defendant  in  this  action,  the  amount  of  two 
hundred  and  fifty  dollars  ($250);  that  the  said  Caroline  Boldt  on  or  about  the 


engine  at  the  place  reserved  for  the 
latter.  The  same  instant  the  plaintiff 
placed  his  foot  upon  the  running 
board,  the  fellow  employee  moved  over 
to  the  place  he  should  have  assumed 
previously,  with  the  result  that  the 
foot  of  the  plaintiff  hit  his  heels  and 
he  fell  under  the  locomotive.  From 
a  verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  as  to  whether  the 
plaintiff  assumed  the  risk  was  prop- 
erly submitted  to  the  jury.  El  Paso 
&  S.  W.  B.  Co.  V.  Lovick,  —  Tex.  Civ. 
App.  — ,  210  S.  W.  283  (1919). 

Ii.    Shoylxig  unattended  car  on  track. 

The  plaintiff,  a  car  inspector,  was 
walking  along  the  side  of  a  drag  of 
cars,  inspecting  them,  when  a  car  on 
an  adjoining  track  was  "kicked'*  in 
without  any  light  thereon,  or  any 
person  in  control  of  same.  The  car 
was  running  at  a  speed  variously  es- 
timated at  from  8  to  17  miles  an  hour. 
The  place  was  not  well  lighted  and 
was  at  a  distance  of  from  500  to  700 
feet  from  a  yard  light.  At  the  time 
the  car  approached,  the  plaintiff  was 
at  work  with  his  back  towards  the 
ear,  his  attention  directed  to  his 
work,  and  did  not  observe  the  car. 
He  was  struck  on  the  shoulder, 
knocked  down,  his  left  leg  cut  off 
about  9%  inches  above  the  knee,  his 
shoulder  injured,  the  end  of  his  finger 
cut  off,  and  otherwise  injured.  From 
a  verdict  and  judgment  for  $8,000,  the 
defendant  appealed.  The  court,  in  af- 
firming the  judgment,  held  that  under 
the  evidence  there  was  testimony  tend- 
ing to  show  such  facts  as  would  ex- 


empt appellee  from  having  assumed 
the  risk,  and  that  it  became  a  ques- 
tion of  fact  to  be  determined  by  the 
jury.  As  the  court  said:  *'We  feel 
that  we  can  safely  say  that  a  servant 
does  not  assume  the  risks  of  the  neg- 
ligent acts  of  the  master  that  are  un- 
usual or  extraordinary  and  not  known 
to  the  servant.  There  was  evidence 
in  this  case  tending  to  show  that  it 
was  not  usual  or  customary  to  kick 
a  car  in  on  track  16  without  a  brake- 
man  thereon  to  control  it  and  without 
a  light,  when  the  inspector  was  en- 
gaged in  the  work  of  inspecting  the 
drag  train."  Lincoln  v.  Pryor,  199 
ni.  App.  228  (1916). 

M.    Switching  bad  order  car. 

The  plaintiff's  decedent,  a  switch- 
man, was  at  the  time  of  the  accident 
riding  upon  the  pilot  of  the  engine, 
as  it  pushed  a  crippled  car  back  upon 
the  bad  order  tracks.  A  timber  under- 
neath the  car  in  question  had  been 
split.  This  timber  tended  to  secure 
the  drawbar  and  its  attachments  to 
the  car.  When  the  car  came  in  con- 
tact with  the  car  ahead  as  it  was 
being  placed,  the  engine  pushed  the 
drawbar  back  under  the  car  due  to 
its  weakened  condition,  with  the  re- 
sult that  the  ends  of  the  car  and  the 
engine  came  together,  crushing  the  in- 
testate. Various  inspectors  chalked 
on  the  ends  of  the  cars  condemned  as 
cripples  the  nature  of  the  defects,  and 
also  nailed  a  tag  on  the  car  indicat- 
ing what  repairs  were  to  be  made. 
This  had  been  done  to  the  car  in  ques- 
tion, and  the  deceased  might  have  dis- 
covered what  was  the  matter  with  the 
car  had  he  so  desired.    There  was  a 
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3Qth  day  of  October,  1911,  for  and  in  consideration  of  the  payment  of  the 
above  amount  duly  executed  an  instrument  in  writing,  duly  signed  and  sealed 
by  her,  whereby  she  acknowledged  full  satisfaction  and  discharge  of  all  claims 
or  demands  on  account  of  or  arising  from  the  death  of  the  said  plaintiff's  intes- 
tate, and  releasing  the  defendant  of  and  from  all  liability  on  account  of  the 
transactions,  acts  and  matters  set  forth  in  the  complaint  herein,  which  said 
release  was  executed  before  the  commencement  of  this  action. 

The  defendant  further  alleges  that,  pursuant  to  the  agreements  contained 
in  the  application   of  the  plaintiff's  intestate  for  membership  in  said  Belief 


verdict  and  judgment  for  $12,500,  and 
the  defendant  moved  to  set  aside  the 
verdict  and  for  a  new  trial.  The 
court,  in  setting  aside  the  verdict  and 
dismissing  the  complaint,  said:  ''The 
evidence  shows  that  it  was  a  part  of 
the  intestate's  duty  to  assist  in  mov- 
ing crippled  cars,  taking  them  out  of 
trains,  and  placing  them  on  tracks 
for  repair.  He  was  familiar  with 
these  duties,  and  the  risks  incident  to 
the  work.  He  knew  this  car  was 
crippled.  The  markings  of  the  in- 
spector on  the  car  advised  him  of  the 
character  of  the  defects.  If  he  did 
not  in  fact  read  them,  they  were  there 
to  be  read.  It  would  seem  that  he 
assimied  the  hazards  incident  to  the 
employment.*'  Buschalewski  v.  New 
York  Cent.  E.  Co.,  105  N.  Y.  Misc. 
541,  173  N.  Y.  Supp.  506   (1919). 

HL    Section  work,  etc. 

A.    Negligent  order  of  superior. 

1.    On  approach  of  train. 

a.    To  take  other  side  of  track. 

The  plaintiff's  decedent,  a  section 
hand,  had  been  engaged  just  previous 
to  the  accident  in  "smoothing  the 
track."  This  operation  had  been  com- 
pleted and  the  deceased  and  the  other 
employees  were  proceeding  up  the 
track  to  unload  a  carload  of  ties  when 
a  train  approached.  The  men  were 
walking  up  the  side  of  the  track  in 
single  file,  with  the  foreman  in  the 
lead,  when  the  latter  turned,  with  the 
train  only  200  to  300  feet  distant,  and 
said,  "On  this  side,"  and  jumped  to 
the  other  side  of  the  track.  The  first 
two   men    succeeded    in    crossing,    but 


the  deceased,  who  was,  the  third  in 
line  from  the  foreman,  was  caught  by 
the  engine  and  killed.  For  some 
reason,  the  deceased  did  not  start 
across  when  the  order  was  given,  but 
hesitated  for  a  perceptible  interval, 
and  when  he  did  start  across,  the 
train  was  only  one  or  two  rails  dis- 
tant. The  deceased,  it  appeared,  was 
a  green  hand,  and  had  worked  only 
a  few  days  upon  the  railroad  in  his 
entire  lifetime.  From  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of  $10,000,  the  defendant  appealed. 
The  court,  in  reversing  the  judgment 
and  remanding  the  case  for  a  new 
trial,  held  that  the  deceased  assumed 
the  risk  of  crossing  the  track,  regard- 
less of  any  possible  order  of  the  fore- 
man to  do  so.  As  the  court  pointed 
out,  the  risk  was  so  obvious  that  an 
ordinarily  prudent  person  would  have 
refused  to  encounter  it,  and  though 
the  deceased  may  have  been  a  green 
hand  in  railroad  work,  any  person  of 
ordinary  understanding  knows  that  if 
he  steps  on  the  track  in  front  of  an 
approaching  train  he  will  be  struck 
by  it.  Louisville  &  N.  E.  Co.  v.  Wil- 
liams' Adm'r,  175  Ky.  679,  194  S.  W. 
920  (1917). 

b.    To  remove  Jacks  from  rails. 

The  plaintiff's  decedent,  a  section 
hand,  was,  at  the  time  of  the  acci- 
dent, engaged  in  the  work  of  "spac- 
ing" ties.  For  this  purpose,  the  track 
had  been  elevated  about  3  inches  by 
the  use  of  "jacks,"  and  flags  had 
been  placed  some  distance  away  to 
warn  approaching  trains  to  go  more 
slowly.  On  the  east  side  of  the  track 
abou^   2%    feet   away   from   the   rails 
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Department,  the  acceptance  of  the  said  amount  bj  the  said  Caroline  Boldt 
operates  as  a  release  of  all  claims  for  damages  against  the  defendant  arising 
from  the  injury  alleged  in  the  complaint  which  could  be  made  through  the 
plaintiff's  intestate,  his  beneficiaries  or  legal  representatives. 

Wherefore,  the  defendant  demands  judgment  that  the  complaint  herein  be 
dismissed  with  costs. 

MB.  JUSTICE  McBEYNOLDS  delivered  the  opinion  of  the  court. 


was  an  embankment.  A  passenger 
train,  having  approached  without 
warning  at  a  dangerous  rate  of  speed, 
was  not  observed  by  the  crew  until 
about  300  feet  awaj.  The  foreman 
then  directed  the  deceased  to  remove 
the  jack  on  the  east  side.  This  he 
was  unsuccessful  in  doing,  and  the 
foreman,  seeing  the  situation,  sud- 
denly ordered  him  to  leave  it  alone 
and  save  himself,  trusting  that  the  en- 
gine would  throw  the  "jack"  out  of 
place.  The  deceased  became  confused, 
and  instead  of  standing  back  from 
the  track  upon  the  east  side  near 
the  embankment,  attempted  to  cross 
to  the  other  side.  He  was  struck,  and 
died  soon  after.  From  a  judgment 
for  the  plaintiff,  the  defendant  ap- 
I>ealed.  The  court,  in  affirming  the 
judgment,  held  that  the  question  of 
assumption  of  risk  was  properly  left 
to  the  jury.  As  the  court  pointed 
out,  the  deceased  attempted  to  re- 
lease the  ''jack"  upon  the  express 
order  of  the  foreman,  and  as  a  result 
of  negligence  on  the  part  of  the  de- 
fendant in  the  giving  of  such  order 
and  in  the  approach  of  the  train 
without  warning,  he  became  confused, 
and  thinking  that  he  might  be  injured 
by  attempting  to  stand  on  the  east 
side  near  the  embankment,  where  he 
might  possibly  have  been  injured  by 
the  flying  jack,  the  deceased  at- 
tempted to  cross  in  front  of  the  train 
to  the  other  side  of  the  track.  "If 
decedent,"  said  the  court,  "acted 
upon  a  reasonable  apprehension  of 
peril  from  remaining  or  going  to  the 
east  side  of  the  track,  and  acted  as 
an  ordinarily  careful  man  under  like 
circumstances    would    have    acted,    he 


could  not  be  charged  with  having  as- 
sumed the  risk  of  attempting  to  cross 
the  track  in  front  of  the  engine." 
Cincinnati,  N.  O.  &  T.  P.  B.  Co.  v. 
Jones'  Adm'r,  171  Ky.  11,  186  S.  W. 
897    (1916). 

c.  To  remove  hand  oar  ttom  track. 

The  plaintiff,  a  section  hand,  was 
at  the  time  of  the  accident  riding  to 
work  with  his  crew  upon  a  lever  car. 
The  day  was  very  foggy  and  misty.  One 
of  the  defendant's  passenger  trains 
rounding  a  curve  at  a  high  rate  of 
speed  came  suddenly  upon  them.  The 
foreman  ordered  the  plaintiff  to  as- 
sist him  in  removing  the  hand  car 
from  the  track.  This  they  were  un- 
able to  do  in  time,  and,  though  the 
plaintiff  attempted  to  save  himself 
when  he  saw  a  collision  was  inevi- 
table, he  was  struck  by  the 'hand  car 
as  it  was  knocked  from  the  track, 
breaking  his  leg  and  causing  other 
injuries.  From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  reversing  the 
judgment,  said:  "While  it  is  true 
that  a  servant  is  bound  to  obey  a 
command,  when  given  as  such,  by  one 
occupying  the  relation  of  vice  principal 
to  the  master,  if  it  pertains  to  the 
duties  of  the  servant's  employment, 
and  does  not  involve  a  violation  of 
the  law,  and  if  the  act  required  is  not 
one  which  is  of  itself  so  obviously 
dangerous  that  no  person  of  ordinary 
prudence  could  be  expected  to  per- 
form it,  still  even  the  direct  and  im- 
mediate order  of  the  master  will  not 
justify  a  servant  in  rashly  exposing 
himself  to  a  known  and  obvious  dan- 
ger;  and   if,  in   compliance   with   the 
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At  Buffalo,  N.  Y.,  defendant  has  a  yard  where  freight  trains  are 
made  up.  Cars  under  control  of  a  brakeman  descend  by  gravity  to 
desired  positions  on  connecting  tracks  which  lie  southward  of  the 
'*hump''  or  high  point.  A  rule  forbade  employees  from  going  be- 
tween cars  without  first  taking  precautions  not  observed  in  the  pres* 
ent  case.    Some  evidence  tended  to  show  that  under  long-continued 


command  in  such  cases,  the  servant  be 
injured,  he  cannot  recover  of  the 
master  therefor.  ♦  ♦  ♦  In  order  to 
charge  an  employee  with  the  assump- 
tion of  risk  attributable  to  a  defect 
due  to  the  employer's  negligence,  it 
must   appear  not  only  that   he   knew 

♦  •  ♦  of  th©  defect,  ♦  •  ♦  but 
that  he  knew  it  endangered  his 
safety;  or  else  such  danger  must  have 
been  so  obvious  that  an  ordinarily 
prudent  person  under  the  circum- 
stances   would    have    appreciated    it. 

♦  •   *  Thus  it  is  impossible  to  hold, 

♦  *  •  that  the  plaintiff  did  not 
know  and  appreciate  the  obvious  dan- 
ger incident  to  remaining  upon  the 
track  in  the  face  of  an  on-coming  lo- 
comotive, whose  gleaming  headlight 
was  staring  him  in  the  face.  We  are 
compelled  to  say  that  he  assumed  the 
risk  which  occasioned  his  injury." 
Southern  By.  Co.  v.  Simmons,  —  (Ja. 
App.  — ,  100  S.  E.  5  (1919). 

d.    To  board  moylng  train. 

The  deceased,  a  boy  16  years  of  age, 
had  been  employed  by  the  defendant 
for  6  months  previous  to  the  accident 
as  a  section  hand.  On  the  day  of  the 
accident,  the  crew  of  which  the  de- 
ceased was  a  member  had  been  taken 
to  work  on  a  gasoline  hand  car.  In 
the  evening,  on  making'  preparation 
for  their  return,  it  was  discovered 
that  the  hand  car  was  not  working 
well.  At  that  time,  a  freight  train 
approached,  and  to  avoid  walking  ta 
town,  the  foreman  told  the  crew  to 
board  the  train  "if  it  slowed  up,'*  ac- 
cording to  the  testimony  of  one  wit- 
ness, or  '*if  it  was  safe,*'  accord- 
ing   to    the    testimony    of    another. 


In  either  event,  there  was  testi- 
mony of  an  assurance  or  direc- 
tion by  the  foreman  to  get  on  the 
train.  The  deceased,  in  attempting 
to  board  the  train,  sustained  injuries 
that  caused  his  death  a  few  months 
later.  From  a  judgment  for  the  de- 
fendant on  a  directed  verdict,  the 
plaintiff  appealed.  The  court  reversed 
judgment  and  granted  a  new  trial, 
holding  that  the  question  of  assump- 
tion of  risk  was  for  the  consideration 
of  a  jury.  Schantz  v.  Northern  Pac 
By.  Co.,  —  N.  D.  — ,  173  N.  W.  556 
(1919). 

The  plaintiff,  a  lineman  engaged  in 
the  repair  of  the  defendant's  tele- 
graph wires  and  lines,  was  injured 
while  attempting  to  board  a  freight 
train  in  pursuance  of  an  order  of  his 
superior.  In  going  to  and  from  places 
of  work  on  the  defendant's  road,  it 
was  the  custom  for  such  employees  as 
the  plaintiff  to  ride  upon  its  engines 
and  ears,  both  freight  and  i>assenger. 
The  plaintiff  alleged  that  his  injury 
arose  from  the  negligence  of  his  su- 
perior in  giving  him  the  order  to 
mount  the  moving  train.  Prom  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  a  servant  injured 
while  obeying  a  direct  command  of 
the  master,  does  not  assume  the  risk 
of  danger  unless  it  is  so  imminent 
that  a  reasonably  prudent  person 
would  not  assume  it,  and  that  whether 
the  plaintiff  understood  and  appre- 
ciated the  danger  of  obeying  the  order 
in  question  was  a  question  which  was 
properly  submitted  to  the  jury. 
"Where  the  servant  clothed  by  the 
master  with   the   authority  to   direet 
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practice^  considered  good  railroading,  cars  (in  '* strings'*  or  *'cuts") 
were  constantly  sent  down  and  purposely  allowed  to  strike  others 
with  sufficient  force  to  secure  coupling,  but  not  hard  enough  to  in- 
jure the  equipment,  **  regardless  of  the  position  the  men  are  in,  put- 
ting them  under  obligation  to  take  care  of  themselves." 

While  between  cars,  contrary  to  instructions,  and  assisting  in  an 


the  work,"  said  the  court,  **and  the 
servant  to  whom  the  directions  are 
given  do  not  stand  upon  an  equal 
footing,  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  servant  is  pre- 
cluded recovery  upon  the  ground  that 
he  assumed  the  risk.''  Yandalia  B. 
Co.  V.  Kendall,  —  Ind.  App.  — ^  119 
N.  E.  816  (1918). 

2.    To  move  live  wire. 

The  plaintiff,  while  a  member  of  a 
wrecking  crew  engaged  in  clearing 
away  the  wreck  of  certain  cars  en- 
gaged in  interstate  commerce,  took 
hold  of  the  end  of  a  live  wire  that 
had  been  torn  down  by  the  wrecking 
outfit.  The  plaintiff  did  not  know,  it 
appeared,  that  the  wire  was  charged 
with  electricity,  and  he  was  directed 
to  remove  it  by  express  order  of  the 
foreman.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed,  con- 
tending that  the  plaintiff  assumed  the 
risk.  The  court,  in  affirming  the  judg- 
ment, said:  ''When  the  evidence  does 
not  eonelusively  establish  that  the 
risk  was  known  to  the  plaintiff,  or 
was  open  and  obvious  to  common  ob- 
servation, or  that,  in  the  performance 
of  his  duty  at  the  time  of  the  acci- 
dent, he  must,  in  the  exercise  of  ordi- 
nary eare,  necessarily  have  discovered 
the  danger,  the  issue  of  assumed  risk 
is  a  question  of  fact  to  be  determined 
by  the  Jury.  We  think  the  evidence 
warranted  the  Jury  in  finding  against 
defendant's  plea  of  assumed  risk.  The 
evidence  also  authorized  the  jury  to 
find  that  ♦  ♦  ♦  [the  foreman]  was 
negligent  in  ordering  plaintiff  to  take 
hold  of  a  wire  which  he  knew  to  be 
19  N.  C.  0.  A.— 32 


charged  with  electricity,  without  warn- 
ing plaintiff  of  the  danger  of  han- 
dling the  wire.''  Houston  Belt  &  Ter- 
minal By.  Co.  V.  Wolkarte,  —  Tex. 
Cfiv.  App.  — ,  197  S.  W.  1023   (1917). 

B.    Negligent  Inf  onnation  as  to  time 
of  train. 

The  plaintiff,  a  section  foreman, 
was  proceeding  at  the  time  of  the  ac- 
cident with  his  crew  to  a  certain  point 
on  the  defendant's  railroad  to  repair 
a  washout,  which  he  heard  had  oc- 
curred. A  telegraph  operator  had  in- 
formed him  that  he  had  time  to  reach 
the  point  in  question  before  the  ar- 
rival of  a  belated  train,  and  instead 
of  sending  a  fiagman  ahead  on  ap- 
proaching a  sharp  curve  to  see  if  the 
train  was  in  sight,  the  hand  car  was 
merely  stopped  and  started  again  soon 
afterward,  when  no  sound  of  an  ap- 
proaching train  was  heard.  On  round- 
ing the  curve  the  train  was  seen  ap- 
proaching, and  in  hurriedly  removing 
the  hand  car  from  the  track  the  plain- 
tiff severely  strained  himself  and  suf- 
fered permanent  physical  injuries.  No 
negligence  on  the  part  of  the  coem- 
ployees  of  the  plaintiff  in  removing 
the  hand  ear  from  the  track  was  al- 
leged or  proven,  nor  was  any  negli- 
gence shown  in  the  running  of  the 
freight  train  with  which  the  plaintiff 
so  nearly  collided.  The  trial  court  did 
not  instruct  the  jury  upon  the  ques- 
tion of  assumption  of  risk,  and  this 
was  alleged  as  error  on  appeal  Ky  the 
defendant  from  a  judgment  for  the 
plaintiff.  The  court,  in  reversing  the 
Judgment,  held  that  the  plaintiff  as- 
sumed the   ordinary  risks  of  his  em- 
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effort  to  adjust  a  faulty  coupler,  Edward  J.  Boldt,  an  experienced 
yard  conductor,  was  killed.  The  coupler  was  at  the  south  end  of  a 
'* string''  standing  on  an  inclined  switch.  Another  ** string"  moving 
down  from  the  north  hit  the  standing  one  violently  and  drove  it 
against  deceased  and  across  a  space  of  20  feet. 

Suing  under  the  Federal  Employers'  Liability  Act,  plaintiff  main- 


ployment,  among  which  was  the  dan- 
ger of  encountering  trains  upon  that 
section  of  the  track  in  his  charge,  and 
also  the  danger  of  injury  resulting 
from  the  necessity  for  hurriedly  re- 
moving his  hand  car  from  the  tracks 
of  the  railroad  upon  the  near  ap- 
proach of  trains,  and  that  whether  the 
injury  resulted  solely  in  consequence 
of  an  ordinary  risk  of  his  employment, 
or  was  one  which  was  obvious  under 
the  information  imparted  to  him  by 
the  telegraph  operator,  or  whether  it 
resulted  in  part  from  a  risk  arising 
on  account  of  the  negligence  of  an 
employee  of  the  defendant  acting 
within  the  scope  of  his  authority, 
which  was  not  assumed  by  him,  were* 
questions  of  fact  which  should  have 
been  submitted  fo  the  jury  under 
proper  instructions.  Atlantic  Ck)a8t 
Line  B.  Co.  v.  Tomlinson,  21  Ga.  App. 
704,  94  S.  E.  909  (1918). 

0.     Objects  falling  ftom  train. 

1.    Ooal. 

The  plaintiff's  decedent,  a  section 
hand,  while  engaged  with  his  crew  in 
tamping  a  track  at  a  certain  point  on 
the  defendant's  railroad,  was  directed 
by  his  foreman  to  assist  in  removing 
a  hand  car  from  the  track  to  avoid  a 
collision  with  an  approaching  passen- 
ger train.  The  car  was  removed,  and 
the  deceased,  while  waiting  by  the 
side  of  the  track  with  the  remainder 
of  the  crew  for  the  train  to  pass  was 
struck  behind  the  ear  with  a  piece  of 
coal  which  fell  from  the  tender,  re- 
ceiving serious  injuries  from  which 
be  finally  died.     From  a  judgment  for 


the  plaintiff,  the  defendant  appealed. 
The  court,  in  affirming  the  judgment, 
held  that  the  deceased,  as  a  matter  of 
law,  did  not  assume  the  risk.  ''The 
evidence  clearly  shows,**  said  the 
court,  ''that  the  coal  was  piled  high 
above  the  sides  of  the  tender,  and, 
by  reason  of  the  fact,  was  likely  to 
fall  or  to  be  thrown  from  the  tender 
and  injure  those  working  along  the 
track.  There  can  be  no  doubt  that  a 
clear  case  of  negligence  is  made  out 
by  the  evidence.  *  ♦  ♦  Since  the 
decedent  did  not  know  that  the  par- 
ticular tender  was  improperly  loaded, 
and  had  no  opportunity  to  observe 
and  appreciate  the  danger  therefrom, 
we  conclude  that  no  question  of  as- 
sumed risk  was  presented,  and  that 
the  trial  court  did  not  err  in  so  hold- 
ing." Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  v.  Clayboume's  Adm'r,  169  Ky. 
315,  183  8.  W.  903   (1916). 

2.    Ties. 

The  plaintiff,  a  section  hand,  stood 
at  the  side  of  the  track  with  the  re- 
mainder of  the  crew,  just  previous  to 
the  accident,  to  allow  a  train  to  pass. 
The  train  in  question  contained  one 
car  loaded  with  crossties,  and  while 
the  same  was  passing  the  plaintiff, 
certain  of  the  ties  fell  from  the  car 
and  injured  him  on  the  head  and  back. 
Negligence  on  the  part  of  the  defend- 
ant was  alleged  in  the  careless  load- 
ing of  the  car,  and  in  the  running  of 
the  train  at  a  dangerous  rate  of  speed 
over  an  uneven  portion  of  the  track, 
thereby  causing  the  load  to  loosen 
more  easily.  From  a  judgment  on  a 
peremptory  instruction  for  the  plain- 
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tained  that  the  brakeman  in  control  negligently  permitted  the  mov- 
ing ears  to  strike  with  too  great  violence;  also  that  the  company 
negligently  failed  to  promulgate  and  enforce  adequate  rules  to  safe- 
guard deceased  while  occupied  about  his  task;  and  some  evidence 
tended  to  support  both  claims.  The  Circuit  Court  of  Appeals  aflSrmed 
a  judgment  upon  verdict  for  defendant  after  the  trial  court  had 


tiff,  the  defendant  appealed.  The 
court  reversed  the  judgment  and  re- 
manded the  case,  but  held  that  the 
plaintiff  did  not  assume  the  risk  from 
the  falling  ties.  As  the  court  pointed 
out,  the  plaintiff  was  in  a  place  where 
he  had  a  right  to  be  and  where  his 
duty  placed  him,  and  a  duty  rested 
upon  the  defendant  of  seeing  that  the 
shipper  loaded  his  shipment  in  such  a 
manner  that  injury  would  not  be 
caused  to  those  lawfully  along  the 
track.  Yazoo  &  M,  V.  B.  Co.  v.  Mc- 
Caskell,  —  Miss.  — ,  79  So.  817  (1918). 

D.     Throwing    or    dropping    rail    too 
soon. 

The  plaintiff,  a  section  hand,  during 
the  two  weeks  preceding  the  accident 
had  been  engaged  in  taking  out  the 
old  rails  of  the  main  track,  replacing 
them  with  new  steel,  resetting  the 
ties,  and  surfacing  the  roadbed.  On 
the  day  of  the  accident,  however,  he 
was  engaged  in  loading  the  old  rails 
that  had  been  removed  on  to  a  flat 
ear.  In  loading,  one  end  of  a  rail 
was  thrown  too  soon,  and  falling, 
struck  the  plaintiff's  heel,  so  causing 
the  injuries  in  suit.  Judgment  for  the 
plaintiff  was  affirmed  on  appeal  to 
the  appellate  court,  and  the  defendant 
brought  error.  The  court,  in  affirming 
the  judgment,  held  that  while  an  em- 
ployee assumes  the  ordinary  risks  of 
his  employment,  unless  there  be  a 
violation  of  the  federal  law,  risks 
arising  out  of  the  negligence  of  a 
fellow-servant,  such  as  that  here  in- 
volved due  to  the  throwing  of  the 
end  of  the  rail  too  soon,  were  not  as- 
sumed.    Kusturin  v.  Chicago  &  A.  K. 


Co.,  287  111.  306,  122  N.  E.  512  (1919), 
aff'g  209  111.  App.  55  (1918). 

The  plaintiff  was  at  the  time  of  the 
accident  in  the  employ  of  the  defend- 
ant, cutting  steel  rails  and  repairing 
its  tracks.  Being  called  by  the  fore- 
man to  come  to  the  point  where  four 
other  men  were  working,  to  assist  in 
dropping  a  rail  in  order  to  break  it  at 
the  place  where  it  had  been  cut,  the 
plaintiff  started  to  obey  the  order. 
Before  he  had  any  opportunity,  how- 
ever, to  touch  the  rail  or  do  anything 
with  it,  the  four  men  holding  it 
dropped  it  in  such  a  manner  that  it 
fell  on  his  foot  and  caused  the  inju- 
ries in  suit.  The  plaintiff  testified 
that  the  same  number  of  men  had 
handled  similar  rails  the  same  day  in 
a  satisfactory  manner,  but  that  often 
as  many  as  seven  men  were  used  for 
tliat  purpose.  From  a  judgment  of 
nonsuit,  which  was  affirmed  by  the 
supreme  court,  the  plaintiff  appealed. 
The  court,  in  affirming  the  judgment, 
held  that  the  plaintiff  assumed  the 
risk  as  a  matter  of  law.  The  court, 
in  pointing  out  the  distinction  between 
contributory  negligence  and  assumed 
risk,  said:  "Contributory  negligence 
involves  the  notion  of  some  fault  or 
breach  of  duty  on  the  part  of  the  em- 
ployee. On  the  other  hand,  the  as- 
sumption of  risk,  even  though  the 
risk  be  obvious,  may  be  free  from  any 
suggestion  of  fault  or  negligence  on 
the  part  of  the  employee.  The  risk 
may  be  present,  notwithstanding  the 
exercise  of  all  reasonable  care  on  his 
part."  Cetola  v.  Lehigh  Valley  E. 
Co.,  89  N.  J.  L.  691,  99  AtL  310 
(1916). 

The   plaintiff,   a   section  hand,   was 
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denied  motion  for  new  trial  based  solely  upon  its  refusal  to  give  the 
charge  specially  requested  by  plaintiff  and  copied  below.  218  Fed. 
367,  134  C.  C.  A.  175. 

To  the  general  charge  plaintiff  made  no  objection  whatever.     In 
the  first  paragraph  it  declared: 


engaged  at  the  time  of  the  accident 
in  cleaning  up  the  debris  of  a  wreck. 
With  several  other  employees  he  had 
lifted  an  iron  rail,  which  was  crooked 
and  resembled  the  letter  **8."  The 
plaintiff  was  inexperienced  in  the 
work,  and  had  told  the  foreman  to 
warn  him  when  any  possible  danger 
should  arise,  and  how  to  avoid  it. 
While  lifting  on  the  rail,  one  of  the 
employees  signaled  that  it  be  dropped. 
Not  understanding  the  signal,  the 
plaintiff  held  on  to  the  rail  when  it 
was  dropped,  and  was  injured.  The 
foreman  was  present  but  gave  no  sig- 
nal, and  his  negligence  did  not  concur 
in  the  signal  being  given.  The  jury 
were  instructed  thaf  plaintiff  did  not 
assume  the  risk  of  extrahazardous 
work,  if  any,  unless  he  was  warned 
and  instructed  in  said  work  by  the 
defendant  company,  and  after  so  be- 
ing warned  continued  to  work  at  said 
hazardous  w^ork."  From  a  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  affirming  the 
judgment,  said:  *'If  appellee  was  in- 
experienced in  the  work  and  asked 
that  he  be  instructed  in  the  work, 
that  moving  crooked  rails  was  more 
dangerous  than  straight  rails,  that  this 
was  the  first  work  of  the  kind  he  had 
ever  done,  and  that  he  had  not  been 
warned,  it  was  a  question  for  the  jury 
to  determine  under  appropriate  in- 
structions, and  the  evidence,  whether 
or  not  he  was  warned  and  whether 
or  not  under  the  circumstances  the 
danger  was  patent  and  obvious. ' '  Mis- 
souri, K.  &  T.  By.  Co.  V.  Mooney,  — 
Tex.  Civ.  App.  •— ,  181  8.  W.  543 
(1916). 
The   plaintiff,   a   section   hand,   was 


engaged  in  replacing  old  ties  with  new 
in  the  track  of  the  defendant  railroad, 
both  rails  of  which  had  been  raised 
and  were  supported  by  track  jacks. 
The  plaintiff  stood  astride  a  rail  with 
his  left  foot  under  it,  and  was  in  such 
a  position  when  a  passenger  train  sud- 
denly approached,  and  the  foreman 
gave  orders  for  the  immediate  re- 
moval of  the  jacks.  The  employee  on 
the  other  end  of  the  rail  suddenly 
and  without  warning  thereupon  op- 
erated the  jack  in  such  a  manner  as 
to  quickly  lower  the  rail  upon  the 
plaintiff's  foot,  causing  three  of  his 
toes  to  be  mashed.  From  a  judgment 
for  the  plaintiff,  the  defendant  ai>- 
pealed.  The  court,  in  affirming  the 
judgment,  held  that  the  Federal  Em- 
ployers' Liability  Act  superseded  all 
state  laws  and  abolished  the  common - 
law  rule  exempting  the  employer  from 
responsibility  for  the  negligence  of 
one  servant  towards  another,  and 
eliminated  the  defense  of  assumption 
of  risk  where  the  injury  was  caused 
by  the  negligent  act  of  a  fellow- 
servant.  The  court  further  said:  "If 
the  defense  of  assumption  of  risk 
were  available  in  a  case  of  this  kind 
it  would  be  difficult  to  imagine  cir- 
cumstances under  which  the  rule  im- 
posing liability  upon  the  employer  for 
the  negligence  of  a  fellow-servant 
could  be  applied."  Koukouris  v. 
Union  Pac.  R.  Co.,  193  Mo.  App.  495, 
186  8.  W.  545   (1916). 

E.     Operation  of  band  or  motor  car. 

1.    Speeding  motor  car. 

The   plaintiff,  a   section   hand,  was, 
at  the  time  of  the  accident,  returning 
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''The  foundation  for  the  action  is  the  Emplojers'  Liability  Act,  which 
was  passed  bj  Congress  in  the  year  1908,  and  which  substantially  provides 
that,  if  the  employees  of  interstate  railway  carriers  are  injured  while  at  work, 
on  account  of  the  negligence  of  the  employer,  or  on  account  of  the  negligence 
of  an  of&cer  or  agent,  or,  indeed,  even  on  account  of  the  negligence  of  a  fellow 
servant,  that  a  recovery  can  be  had." 

Continuing,  it  explained  nature  of  the  accident,  relationship,  re- 


from  work  on  a  motor  car  operated 
and  in  charge  of  his  foreman.  The  car 
was  being  driven  about  40  miles  an 
hour,  and,  as  a  result  of  the  exces- 
sive speed,  it  left  the  tracks  and  se- 
verely  injured  the  plaintiff.  His 
shoulder  bone,  wrist,  and  collar  bone 
were  broken, .  one  eye  was  lost,  one 
side  of  the  faco  was  crushed,  and  by 
the  wasting  of  one  arm  and  hand,  he 
was  totally  incapacitated  from  labor. 
From  a  verdict  for  $25,000,  upon  which 
judgment  was  entered  for  $20,000,  the 
defendant  appealed,  alleging  that  as 
the  plaintiff  did  not  protest  against 
the  rate  of  speed  at  which  the  car 
was  going  at  the  time  of  the  accident, 
he  assumed  the  risk.  The  court,  in 
affirming  the  judgment,  held  that  as 
the  foreman  had  complete  control  over 
the  plaintiff,  and  had  the  right  to  di- 
rect the  speed  of  the  car  regardless  of 
any  protest  that  the.  plaintiff  might 
make,  the  failure  on  the  part  of  the 
plaintiff  to  protest  against  the  speed 
of  the  car  did  not  result  in  his  as- 
sumption of  the  risk  which  caused  the 
injury.  **  Under  the  Federal  Employ- 
ers' Liability  Act,"  said  the  court, 
"the  servant  has  a  right  to  assume 
that  his  employer  has  furnished  him 
a  safe  place  to  work  and  has  provided 
him  with  safe  appliances  with  which 
to  work.  He  assumes  all  the  normal 
risks  incidental  to  his  employment 
that  are  known  to  him,  or  which,  by 
the  exercise  of  ordinary  diligence  and 
prudence  by  a  person  of  reasonable 
caution  and  intelligence,  are  ascer- 
tainable, and  does  not  include  those 
risks  incidental  or  attributable  to  the 
negligence  of  the  employer,  until  he 
becomes  aware  of  such  negligence  and 


the  risks  arising  therefrom;  and  in 
that  event  it  must  appear  that  he  not 
only  knew  the  negligence  or  defect 
arising  therefrom,  but  that  it  endan- 
gered his  safety;  or  else  the  danger 
must  have  been  so  obvious  that  a  per- 
son of  ordinary  prudence  in  like  cir- 
cumstances would  have  realized  it — 
all  of  which  are  questions  of  fact  for 
the  jury.''  Wichita  Falls  &  N.  W. 
By.  Co.  V.  Davem,  —  Okla.  — ^  177 
Pae.   909    (1919). 

2.    Sndden  stop  of  hand  car. 

The  plaintiff,  a  section  foreman, 
was  thrown  from  a  hand  car  upon 
which  he  and  five  Mexican  section 
hands  were  returning  from  work,  as 
the  result  of  one  of  them  either  plac- 
ing his  foot  upon  the  brake  or  hold- 
ing down  upon  the  lover,  so  as  to  sud- 
denly check  the  speed.  The  plaintiff 
testified  that  he  knew  cars  were  often 
checked  in  such  a  manner,  but  did  not 
suspect  that  such  was  going  to  be 
done  at  this  particular  time.  From  a 
judgment  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirm- 
ing the  judgment,  said:  **Nor  do  we 
agree  with  appellant  that,  because  ap- 
pellee knew  that  in  the  operation  of 
hand  cars  they  are  sometimes  acci- 
dentally and  unintentionally  checked 
or  slowed  up,  he  assumed  the  risk.  The 
effect  of  the  Jury's  finding  is  that 
the  hand  car  was  checked  by  the  neg- 
ligence of  one  or  more  of  the  section 
hands,  and  the  fact  that  appellee 
knew  that  cars  may  have  been  pre- 
viously so  stopped  or  checked  is  not 
ground  for  holding  that  he  assumed 
the   risk   of   the   negligence   of   appel- 
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sponsibilities,  and  obligations  of  parties,  definition  and  eflfect  of  con- 
tributory negligence,  etc. 

Concerning  assumption  of  risk,  the  court  said: 


''Evidence  has  been  given  by  other  witnesses  that  customarily  cars  are 
sent  over  this  'leader'  into  the  yard  of  the  defendant,  and  into  the  railroad 
yards  of  other  railroad   companies,  ad   libitum;   that   is,   they  are   sent   freely, 


lant's  servants  on  this  occasion/' 
Missouri,  K.  &  T.  By.  Co.  v.  Bobeson, 
—  Tex.  Civ.  App.  — ,  178  S.  W.  862 
(1915). 

3.    Sudden  pash. 

The  plaintiff,  a  section  foreman, 
was  at  the  time  of  the  accident 
standing  upon  a  push  car  propelled  by 
a  hand  car  upon  which  several  em- 
ployees were  working  the  "walking 
beam"  which  furnished  the  power. 
While  proceeding  in  this  manner  to- 
wards a  station  for  certain  construc- 
tion materials,  one  of  the  section  men 
on  the  hand  car  gave  the  push  car 
a  sudden  kick  with  his  foot.  As  a  re- 
sult, the  push  car  suddenly  went  for- 
ward, and  the  foreman,  falling  upon 
the  track  between  the  cars,  was  se- 
verely injured  by  the  hand  car  run- 
ning over  him.  From  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of  $10,000,  the  defendant  appealed, 
contending  that  the  plaintiff  assumed 
the  risk.  The  court,  in  aflarming  the 
judgment,  said:  "The  contingency 
that  one  of  the  laborers  would  sud- 
denly kick  the  car  upon  which  the 
plaintiff  was  riding  was  not  an  ob- 
vious risk,  nor  such  as  could  reason- 
ably have  been  anticipated.  The 
plaintiff,  as  defendant's  servant,  did 
not  assume  the  extraordinary  and  un- 
usual risks  of  the  employment  (26 
Cyc.  E.  1,  p.  1177),  and  the  complaint 
alleges,  and  the  defense  does  not  deny, 
that  the  injury  resulted  from  an  ex- 
traordinary or  unusual  act,  one  not 
to  be  reasonably  anticipated."  Ari- 
zona Eastern  B.  Co.  v.  Bryan,  18  Ariz. 
106,  157  Pac.  376  (1916). 


4.    Removal  from  track. 

The  plaintiff,  a  section  hand,  while 
assisting  in  removing  a  hand  car  from 
the  track,  was  badly  injured  by  the 
foreman,  who,  working  on  the  oppo- 
site side,  negligently  threw  the  weight 
of  the  car  against  plaintiff.  The  de- 
fendant defended  the  action  upon  the 
ground  that,  under  the  plaintiff's  own 
theory  of  the  case,  he  had  assumed 
the  risk  complained  of,  and  was  there- 
fore not  entitled  to  recovery.  From 
a  judgment  for  the  defendant,  the 
plaintiff  appealed.  The  court,  in  re- 
versing the  judgment  and  remanding 
the  case,  said:  "But  under  the  plain- 
tiff's version  of  this  case,  his  injury 
was  caused,  not  through  any  risk  as- 
sumed by  him,  but  through  the  negli- 
gence of  one  of  his  fellow-servants; 
and  although  it  may  be  true  that  the 
doctrine  of  fellow-servant  and  the 
doctrine  of  assumption  of  risk  origi- 
nally grew  out  of  the  same  principle 
— that  of  an  implied  contract  on  the 
part  of  the  employee  to  assume  the 
risks  incident  to  the  negligence  of  his 
fellow-servant  or  to  assume  the  risks 
incident  to  his  employment  and  known 
to  him — ^nevertheless  at  this  time  each 
of  these  doctrines  are  well  established 
in  the  jurisprudence  of  this  country, 
and  both  [each]  is  as  distinct  from 
the  other  now  as  if  their  origin  were 
entirely  different."  The  court  in  con- 
clusion pointed  out  that  the  common- 
law  rule  exempting  the  employer  from 
liability  for  the  negligence  of  a  fellow- 
servant  had  been  abolished  under  the 
Federal  Employers'  Liability  Act, 
though  the  defense  of  assumed  risk 
was  still  preserved.    Elliott  v.  Illinois 
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one  after  another,  to  classify  them  and  to  make  up  trains  when  already  classi- 
hed;  they  are  defined  as  *live  tracks,'  a  dangerons  place  to  work,  gentlemen, 
and  workmen  who  take  upon  themselves  occupations  of  that  character  assume 
the  ordinary  risks  of  the  employment;  they  assume  the  risks  that  are  incident 
to  the  particular  avocation.''  ''The  decedent,  as  I  have  already  stated,  was 
bound  to  take  care,  and  exercise  diligence,  and  avoid  any  accidents  from  the 
movements  of  the  cars  in  the  yards  and  while  at  work.  A  railroad  company, 
gentlemen,  does  not  guarantee  or  insure  the  safety  of  its  employees;  it  is 
merely  obliged  to  use  ordinary  care  to  prevent  unusual  risks  by  the  decedent, 


Cent.  E.  Co.,  Ill  Miss.  426,  71  So.  741 
(1916). 

F.    Management  of  weed  burner. 

The  deceased  was,  at  the  time  of  his 
death,  employed  in  the  operation  of  a 
weed  burner.  The  machine  consisted 
of  a  car  on  the  front  of  which  were 
situated  gasoline  tanks  and  on  the 
rear  of  which  were  placed  two  wings 
weighing  about  350  or  400  pounds 
capable  of  being  raised  and  lowered 
over  obstructions,  and  which  consti- 
tuted the  "burner"  part  of  the  ma- 
chine. The  work  train  to  which  the 
weed  burner  was  attached  had  been 
run  upon  a  sidetrack  to  permit  the 
passing  of  a  passenger  train.  While 
standing  there,  the  tanks  of  the  weed 
burner  had  been  filled  with  gasoline, 
and  the  deceased  had  made  certain 
adjustments  to  the  left  wing,  which 
was  lowered.  No  one  connected  with 
the  operation  of  the  train  seemed  able 
to  testify  at  the  trial  whether  or  not 
this  wing  had  ever  been  raised  after 
the  deceased  had  completed  his  work 
and  before  the  work  train  was  again 
started  in  operation.  The  train,  how- 
ever, had  proceeded  only  about  1,500 
or  2,000  feet  when  the  burner  was  de- 
railed, and  the  gasoline  thrown  over 
the  deceased,  igniting,  so  as  to  cause 
his  death  shortly  afterwards.  It  was 
conceded  that  the  death  resulted  from 
negligence,  at  least  in  part,  of  the 
defendant.  The  court  instructed  the 
jury  that  the  deceased  assumed  no 
risks  arising  from  any  negligence  of 
the  defendant.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed, 
assigning  as  error  the  instruction  re- 
garding assumption  of  risk.  The  court 


reversed  the  judgment  and  remanded 
the  cause  for  new  trial,  citing  with 
approval  the  statement  in  Chicago,  B. 
I.  &  P.  Ry.  Co.  V.  Hughes,  —  Okla. 
— ,  166  Pac.  411,  as  follows:  *at  is 
error  to  instruct  a  jury  in  an  action 
for  damages  for  personal  injuries 
that  a  servant  does  not  assume  such 
risks  as  are  created  by  the  master's 
negligence.  The  true  rule  in  this  re- 
gard is  that  the  servant  assumes  all 
the  ordinary  risks  of  his  employment 
which  are  known  to  him,  or  which 
could  have  been  known  with  the  ex- 
ercise of  ordinary  care  to  a  person  of 
reasonable  prudence  and  diligence, 
under  like  circumstances;  and  with 
reference  to  risks  not  naturally  inci- 
dent to  the  occupation,  but  which  may 
arise  out  of  the  failure  of  the  master 
to  exercise  due  care  in  the  perform- 
ance of  some  duty  owing  by  him  to 
the  servant,  the  rule  is  that  the  serv- 
ant does  not  assume  such  risks  until 
he  becomes  aware  of  such  negligence 
of  the  master  and  of  the  risks  arising 
therefrom,  unless  the  defect  and  risk 
are  so  apparent  and  obvious  that  an 
ordinarily  careful  person  would  ob- 
serve the  one  and  appreciate  the 
other."  Kansas  City,  M.  &  I.  Ry. 
Co.  V.  Costa,  —  Okla.  — -,  170  Pac.  892^ 
(1918). 

G.    Exposure  to  weather. 

The  plaintiff  had  been  employed  for 
several  weeks  in  shoveling  snow  and 
fixing  snow  fences  on  the  defendant's 
railroad.  On  the  day  of  the  acci- 
dent, the  plaintiff  and  others  con- 
sented to  go  to  some  cuts  a  few  miles 
away  and  clean  away  the  snow, 
though  a  blizzard  was  then  raging  and 
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whieh,  under  the  eireamstances,  and  the  manner  in  which  the  work  was  ordi- 
narily done,  could  not  be  reasonably  anticipated."  ''You  must  be  satisfied, 
gentlemen,  in  order  to  give  her  an  award,  that  it  is  due  to  her  because  of  the 
negligence  of  the  defendant  railroad  company,  and,  if  you  also  believe  that  it 
was  due  to  the  negligence  of  the  decedent  himself,  who  was  engaged  in  a  risky 
occupation,  he,  as  I  said  before,  assumed  the  ordinary  risks  of  his  employment, 
then  you  may  apportion  the  damages." 

At  defendant's  request  and  without  objection,  the  jury  were  told: 


the  weather  was  very  cold.  No  coach 
in  which  the  crew  could  ride  was  fur- 
nished, though  one  was  promised,  and 
no  fires  were  built  along  the  way, 
though  assurance  had*  been  given  that 
such  would  be  done.  The  plaintiff 
was  compelled  to  ride  both  ways  on 
the  top  of  the  tender  of  the  engine, 
and  the  crew  was  kept  at  work  aU 
night  instead  of  3  hours  as  had  been 
promised.  As  a  result  of  such  condi- 
tions, the  plaintiff's  feet  became 
frozen  and  two  toes  on  the  left  foot 
had  to  be  amputated.  From  a  verdict 
of  $2,295  for  the  plaintiff,  the  defend- 
ant appealed,  contending  among  other 
things  that  the  plaintiff  assumed  the 
risk.  The  court  afftrmed  the  judg- 
ment, holding  that  the  question  of 
assumption  of  risk  was  properly  left 
to  the  jury.  As  the  court  pointed 
out,  a  servant  has  the  right  to  rely 
on  the  assurances  of  his  master  to  pro- 
tect him  against  unusual  risks  or  dan- 
gers of  his  employment,  and  if  the 
servant  continued  in  the  employment 
because  of  such  assurance,  and  the 
same  was  not  fulfilled,  the  servant 
could  not  be  held  to  have  assumed 
the  risk.  Koofos  v.  Qreat  Northern 
Ry.  Co.,  —  N.  D.  — ,  170  N.  W.  859 
(1918). 

H.     Partlclas  flying  ftrom  pick,  bun- 
in6r,  6tc. 

1.     Ice  or  cinder  tiom  pick. 

The  plaintiff,  a  section  hand,  was 
engaged  at  the  time  of  the  accident 
in  lining  up  the  track  of  a  spur,  sev- 
eral ties  of  which  had  been  replaced 
a  few  days  before  as  the  result  of  a 
wreck.     The  plaintiff  was  nipping  the 


ties  by  placing  a  lever  under  their 
ends  so  as  to  prize  them  up  to  the 
rail,  and  his  companion,  the  section 
boss,  would  stick  a  pick  into  the  tie 
near  the  rail  and  prize  down  on  the 
handle  so  as  to  pull  the  rail  to  its 
proper  place.  The  section  boss  in  mak- 
ing a  stroke  with  his  pick  into  one  of 
the  ties,  upon  which  there  was  ice 
and  perhaps  cinders,  caused  some  of 
those  substances  to  fly,  and  a  small 
portion  of  it  struck  the  plaintiff  in 
one  of  his  eyes,  resulting  in  the  loss 
of  its  sight.  From  a  judgment  for 
the  defendant,  the  plaintiff  appealed. 
The  court,  in  affirming  the  judgment, 
held  that  the  plaintiff  assumed  the 
risk  of  the  condition  resulting  in  the 
accident,  as  it  was  one  .ordinarily  in- 
cident to  the  employment.  ''Particles 
of  earth,  cinders,  or  rocks  will  get 
upon  the  top  of  the  ties,  and  over 
them,  and  to  require  all  of  this  to  be 
removed  before  the  work  of  repairing 
the  track  should  proceed  would  en- 
tail such  a  consumption  of  time  as  to 
make  the  repairing  of  railroad  tracks 
not  only  expensive  and  impractical, 
but  almost  impossible  of  performance. 
Moreover,  the  record  in  this  ease 
makes  it  more  probable  than  other- 
wise that  the  substance  which  flew 
into  the  plaintiff's  eye  was  a  piece 
of  ice  formed  by  the  sleet  accumulated 
on  top  of  the  ties.  The  railroad  com- 
pany was  not  responsible  for  the  cold 
weather  bringing  about  and  producing 
such  conditions."  The  court  also 
pointed  out  that  the  fact  that  the 
plaintiff  warned  his  companion  of  the 
possible  consequences  of  sticking  the 
pick  into  the  tie,  and  then  continued 
to  work,  showed  that  he  knew  of  the 
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''That  the  decedent  assumed  the  obvious  necessary  risks  of  the  employ- 
ment in  which  he  was  engaged." 

Plaintiff  then  asked  a  charge  that: 

''The  risk  the  employee  now  assumes,  since  the  passage  of  the  Federal 
Employers'  Liability  Act,  is  the  ordinary  dangers  incident  to  his  employment, 
which  does  not  now  include  the  assumption  of  risk  incident  to  the  negligence 
of  defendant's  officers,  agents,  or  employees.'' 


danger,  and  thereby  for  another  rea- 
son must  be  considered  as  assuming 
the  risk.  Jones  v.  Southern  By.  in 
Kentucky,  175  Ky.  455,  194  8.  W.  558 
(1917). 

2.    Head  of  spike  ftom  glandng  blow. 

The  plaintiff  and  a  coemployee  were 
at  the  time  of  the  accident  tightening 
certain  spikes  holding  the  ties  to  the 
rails,  which  had  become  loosened  and 
stood  from  a  half  inch  to  an  inch 
above  the  ties.  About  10  minutes  be- 
fore the  accident  in  question  occurred, 
the  plaintiff's  fellow  workman  so 
struck  a  spike  that  part  of  the  head 
was  knocked  off  and  passed  just  under 
the  plaintiff's  chin.  The  plaintiff  then 
cautioned  his  helper  to  strike  the 
spikes  a  direct  instead  of  a  side  or 
glancing  blow.  He  explained  how  it 
should  be  done,  and  after  watching 
for  a  few  moments  the  performance 
of  the  work  as  directed,  he  returned 
to  hlB  own  work  about  half  a  rail 
distant.  A  few  moments  later,  the 
helper  again  struck  a  spike  a  glanc- 
ing blow,  with  the  result  that  the 
head  flew  off  and  struck  the  plaintiff 
in  the  eye,  eventually  causing  the  loss 
of  sig^t  therein.  From  a  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed, assigning  as  error  the  refusal 
of  the  trial  court  to  direct  a  verdict 
in  its  favor.  The  court  reversed  judg- 
ment and  remanded  the  case,  granting 
a  new  trial,  holding  that  the  injury 
was  the  result  of  the  ordinary  risks 
ineident  to  the  employment,  which 
were  assumed  by  the  plaintiff.  Rap- 
ing V.  Oregon  Short  Line  R.  Co.,  — 
Utah  — ,  171  Pac.  145  (1918). 


S.     Sliver  of  steel  ftrom  chiseL 

The  plaintiff,  at  the  time  of  the  ac- 
cident, was  holding  a  steel  rail  a  few 
feet  from  where  it  was  being  cut  in 
order  to  steady  it.  The  foreman  held 
a  chisel  on  the  rail  at  the  place 
where  it  was  desired  to  sever  it, 
while  another  employee  struck  the 
chisel  with  a  steel  maul.  After  cut- 
ting for  a  time,  a  stroke  of  the  ham- 
mer caused  a  sliver  of  metal  to  fly 
from  the  battered  end  of  the  chisel 
and  strike  the  plaintiff  in  the  eye, 
practically  destroying  his  sight.  The 
defendant,  on  appeal  from  a  judgment 
for  the  plaintiff,  contended  that  the 
plaintiff  was  engaged  in  handling  a 
simple  tool  and  assumed  any  risk  of 
injury  consequent  upon  its  use.  The 
court  reversed  the  judgment  and  re- 
manded the  case,  but  said  upon  this 
question:  "We  have  difficulty  in  un- 
derstanding how  the  simple  tool  rule, 
invoked  by  defendant,  can  apply  to 
the  case.  Plaintiff  was  not  handling 
any  of  these  instruments.  He  was 
performing  a  service  apart  from  the 
operation  of  the  tools,  and  his  charge 
is  that  defendant,  through  his  serv- 
ants, so  manipulated  the  tools  that  a 
small  piece  of  metal  was  thrown  into 
his  eye."  Haire  v.  Schaff  (Mo.  App.), 
190  S.  W.  56  (1916). 

L     Failure  to  give  warning. 

1.     Of  likely  approach  of  train. 

The  plaintiff's  decedent  had  been 
removing  snow  from  the  railroad  just 
previous  to  the  accident.  Work  had 
been  temporaHly  suspended,  and  the 
men  were  told  by  the  foreman  to  go 
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Denying  the  request  the  court  said: 

** Under  the  Employers*  Liability  Act  the  employee  simply  assumes  the 
risk  of  his  employment.  Section  4  [Comp  St.  1916,  §  8660]  reads,  *Suoh  em- 
ployee shall  not  be  held  to  have  assumed  the  risk  of  his  employment  in  any 
case  where  a  violation  by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury,  or  death  of  such  employee.'  I 
decline  to  charge  as  requested,  because  this  is  not  an  action  of  the  kind  speci- 
fied in  section  4.*' 


into  a  covered  car  a  short  distance 
down  the  track  as  it  was  raining  and 
freezing  at  the  time.  To  do  so  the 
men  were  compelled  to  walk  down  the 
track,  and,  not  knowing  that  a  fast 
passenger  train  was  behind  time,  they 
were  struck  by  the  train  and  the 
plaintiff's  intestate  was  killed.  No 
warning  had  been  given  to  them  that 
the  train  was  behind  time.  From  a 
verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
*'We  think  the  failure  to  warn  the 
men  that  the  passenger  train  was  be- 
liind  time  and  might  be  expected  is 
sufficient  to  sustain  the  verdict,  since 
the  jury  might  have  believed  the  evi- 
dence that  the  boss  told  the  men  to 
go  to  the  covered  car,  and  there  was 
no  way  to  go  except  along  the  track. 
This  disposes  of  the  question  of  as- 
sumption of  risk.  No  doubt  a  rail- 
road employee  or  any  one  else  as- 
sumes the  risk  of  walking  on  the 
track,  but  it  does  not  follow  that  he 
assumes  the  risk  of  being  struck  by 
a  train  which  he  may  well  think  had 
gone  by.  * '  Armbrecht  v.  Delaware,  L. 
&  W.  R.  Co.,  90  N.  J.  L.  529,  101  Atl. 
203    (1917). 

2.    On  starting  work  after  rest  period. 

The  plaintiff,  on  flie  day  of  the  ac- 
cident, was  employed  in  unloading 
bridge  timbers  from  a  freight  car. 
The  timbers  were  about  10  feet  long, 
laid  lengthwise  of  the  ear,  and 
weighed  between  300  and  400  pounds. 
Two  men  worked  on  the  outside  of 
the  car  and  received  the  timbers  as 
they  were  rolled  on  to  a  skid  by  two 
men  on  the  inside  of  the  car.     A  few 


minutes  before  the  accident  the  car 
had  been  switched  to  allow  the  pass- 
ing of  a  train  and  then  switched  back 
to  its  original  position.  The  plaintiff 
assisted  in  replacing  the  skid  against 
the  doorsill  and  then  stood  by  its 
side  with  his  right  hand  on  the  pile 
of  timbers,  and  his  head  turned 
slightly  away  from  the  car.  While 
in  this  position,  a  timber  shot  out 
from  the  car  door  without  warning, 
struck  the  pile  of  timbers  at  the  point 
where  his  hand  was  resting,  and  in- 
jured it.  The  plaintiff  contended  that 
after  a  period  of  rest  it  was  usual  to 
warn  the  party  on  the  outside  before 
work  was  resumed.  As  a  result  of  the 
injury,  a  portion  of  the  bone  of  the 
third  finger  was  crushed  at  the  middle 
joint  and  had  to  be  removed.  After 
healing,  it  had  a  sidewise  flexion  of 
about  10  per  cent  and  a  flexion  to- 
wards the  palm  of  about  25  per  cent. 
The  little  flnger  was  ankylosed  in  the 
middle  joint,  causing  a  flexion  towards 
the  palm  of  the  hand.  A  loss  in  effi- 
ciency of  from  10  to  20  per  cent  was 
claimed.  From  a  verdict  of  $1,800, 
upon  which  a  remittitur  of  $300  was 
entered,  the  defendant  brought  error, 
contending  that  the  plaintiff  assumed 
the  obvious  risk  that  some  of  the  tim- 
bers might  pass  beyond  control  of  the 
men,  and  that  had  he  looked  in  the 
direction  of  the  car,  as  would  an  or- 
dinarily prudent  person,  the  danger 
would  have  been  obvious.  The  court 
affirmed  the  judgment,  holding  that 
under  the  Federal  Employers'  Liabil- 
ity Act  an  employee  assumed  the  usual 
risks  incident  to  his  employment,  and 
that  whether  the  plaintiff  should  have 
known  of  the  danger,  and  whether  he 
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This  denial  is  the  only  error  properly  assigned  here;  and  the  cir- 
cumstances afford  no  reason  for  departing  from  the  general  rule 
whieh  limits  our  consideration  to  it. 

Section  1,  Employers'  Liability  Act,  35  Stat.  65  (Comp.  St.  1916, 
§8657),  declares: 


assumed  the  risk  through  a  failure  to 
conduct  himself  as  a  person  of  ordi- 
nary care  would  have  done  was  a 
question  properly  submitted  to  the 
jury.  Chapman  v.  Ann  Arbor  B.  Co., 
196  Mich.  671,  163  N.  W.  107   (1917). 

3.     Of  danger  from  gasoline. 

The  plaintiff  had  been  placed  in 
charge  of  the  signal  tower  and  water 
tank  at  a  certain  point  on  the  de- 
fendant railroad.  He  was  not  noti- 
fied, however,  as  to  any  of  the  dan- 
gers surrounding  the  operation  of  the 
gasoline  engine  which  pumped  the 
water  into  the  tank  and  was  entirely 
unfamiliar  with  such  work.  The  acci- 
dent happened  on  the  first  night  after 
he  took  charge  of  the  work  alone, 
and  the  injury  resulted  from  an  ex- 
plosion occurring  from  pouring  gaso- 
line near  a  fire.  The  plaintiff 
was  terribly  scarred  and  dis- 
figured on  his  face,  neck,  and 
ears.  From  a  verdict  and  judgment 
for  $15,000,  the  defendant  appealed. 
The  court,  in  affirming  the  judgment, 
pointed  out  that  neither  the  age,  edu- 
cation or  experience  of  the  plaintiff 
were  such  that  he  would^know  and  ap- 
preciate the  properties  of  gasoline  and 
dangers  therefrom  without  a  warning 
from  the  defendant,  which  was  not 
given  in  the  instant  case.  Upon  tho 
question  of  assumption  of  risk,  the 
court  said:  "But  a  servant  does  not 
assume  risks  due  fo  negligence  of  his 
employer  and  fellow-employees,  un- 
less they  are  obvious  or  fully  known 
and  appreciated  by  him.  *  *  *  And 
the  question  of  assumption  of  risk  is 
one  of  fact  for  the  jury.  *  *  *  It 
was  properly  submitted  to  the  jury  in 
this  case,  and  their  action  respecting 


it  is  not  to  be  disturbed."  Erie  B. 
Co.  V.  Collins,  —  C.  C.  A.  — ,  259  Fed. 
172    (1919). 

J.     Bemovlng  snowsheds. 

The  plaintiff's  decedent  was  en- 
gaged with  other  workmen  in  remov- 
ing certain  snowsheds  from  the  de- 
fendant's right  of  way.  While  two 
fellow  employees  were  tearing  off  and 
removing  certain  beams  from  the  top 
of  the  snowshed,  the  deceased  with 
other  employees  had  fastened  a  rope 
around  an  upright  beam  to  lower  it 
gradually  and  in  the  proper  direction 
to  the  ground.  The  workmen  upon 
the  shed  were  directed  to  throw  their 
timbers  on  the  opposite  side  from 
where  the  deceased  was  working.  One 
of  them,  however,  attempted  to  pry 
his  end  loose  while  the  other  end  was 
fastened,  with  the  result  that  it  fell 
on  the  opposite  side,  thereby  fright- 
ening one  of  the  men  assisting  the 
deceased,  so  that  he  did  not  do  his 
duty  and  caused  the  post  to  fall  in 
the  wrong  direction  and  upon  the  de- 
ceased, resulting  in  his  death.  From 
a  judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment  and  later  deny- 
ing a  rehearing,  held  that  the  deceased 
did  not  assume  the  risk  of  injury 
arising  from  the  negligence  of  his 
fellow  employees.  Ward  v.  Southern 
Pac.  Co.,  —  Oal.  App.  — ,  183  Pac. 
594  (1919). 

The  plaintiff,  a  carpenter,  was  en- 
gaged at  the  time  of  the  accident  in 
removing  and  repairing  a  snowshed, 
part  of  which  covered  the  main  track 
of  the  defendant  railroad  and  part  of 
which  covered  a  sidetrack.  While  the 
plaintiff    was    removing    part    of    the 
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That  carriers  '^  shall  be  liable  in  damages  to  any  person  suffering  injury 
while  he  is  employed,"  etc.,  ** resulting  in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers^  agents,  or  employees  of  such  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  works,  boats,  wharves,  or  other  equipment." 

In  cases  within  the  purview  of  the  statute  the  carrier  is  no  longer 


roof  over  the  sidetrack,  as  directed 
by  his  foreman,  other  employees  in  re- 
moving that  portion  of  the  shed  over 
the  main  track  removed  certain  sup- 
ports which  caused  the  part  of  the 
building  upon  which  the  plaintiff  was 
working  to  collapse,  thereby  injuring 
the  plaintiff.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed. 
The  court,  in  affirming  the  judgment, 
said:  ** There  is  evidence  that  plain- 
tiff was  engaged  in  the  work  assigned 
to  him  prior  to  and  at  the  time  that 
the  foreman  and  other  employees,  by 
the  act  of  removing  the  main  beam, 
caused  the  shed  to  fall.  It  therefore 
beoame  a  question  of  fact  for  the  jury 
to  determine  whether  plaintiff  had 
such  knowledge  of  the  danger  as  to 
charge  him  with  assumption  of  the 
risk,  and,  the  question  having  been  de- 
termined in  favor  of  plaintiff,  the 
judgment  cannot  be  disturbed." 
Southern  Pac.  Co.  v.  Gordon,  —  Tex. 
Civ.  App.  — ,  193  S.  W.  471  (1917). 

K.    Wrecking  operations. 

While  a  wrecking  crew  of  the  de- 
fendant was  engaged  in  clearing 
away  the  debris  of  a  wreck,  the  plain- 
tiff with  other  section  hands,  under 
their  own  foreman,  was  engaged  in  re- 
laying the  rails  and  retamping  the 
ties.  The  plaintiff,  who  never  before 
that  day  had  been  working  around 
such  wrecking  outfit,  though  he  had 
some  2  months'  experience  as  a  sec- 
tion hand,  was  at  the  time  of  the  ac- 
cident about  20  feet  from  the  wreck- 
age facing  towards  the  wrecking  out- 
fit. The  cable  from  the  derrick  of  the 
wrecking  car  was  attached  to  the  last 
pair  of  trucks  of  the  cars  still  re- 
maining to  be  removed  and  power  ap- 


plied to  it.  The  man  in  charge  of  the 
cable  perceived  that  something  was 
apparently  holding  back  the  trucks 
more  than  their  weight,  and  thereupon 
shut  off  the  power.  Immediately 
thereafter,  a  rail  swung  out  and 
around  from  the  wreckage  and  flew 
backward  towards  the  plaintiff,  strik- 
ing him  and  causing  serious  injuries. 
The  trial  court  left  the  question  to 
the  jury  as  to  whether  the  plaintiff 
assumed  the  risk.  A  flnding  that  the 
plaintiff  did  not  assume  the  risk  re- 
sulted, but  the  verdict  for  the  plain- 
tiff in  the  sum  of  $3,500  was  set  aside 
and  judgment  entered  for  the  defend- 
ant, from  which  the  plaintiff  appealed. 
The  court  reversed  the  judgment  and 
directed  it  to  be  entered  for  the  plain- 
tiff upon  the  verdict,  holding  that, 
as  the  work  done  by  the  plaintiff  at 
the  time  of  the  accident  was  other 
than  his  usual  work,  was  the  first  of 
its  kind  in  his  experience,  and  was 
under  the  direction  of  a  vice-principal 
distinct  from  the  one  in  charge  of  the 
wrecking  crew,  it  was  within  the 
province  of  the  jury  to  find,  as  they 
did,  that  there  was  no  assumption  of 
risk  by  him,,  McDougall  v.  Chicago 
&  N.  W.  B.  Co.,  168  Wis.  426,  170  N. 
W.  266   (1919). 

L.    FaU  from  bridge. 

The  plaintiff,  while  pulling  a  spike, 
was  thrown  from  a  bridge  as  a  re- 
sult of  the  alleged  negligent  act  of 
a  fellow-servant.  The  plaintiff  claimed 
that  he  did  not  assume  the  risk  of 
negligence  of  such  fellow-servant. 
From  a  judgment  for  $5,000  in  favor 
of  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  reversing  the 
judgment  and  remanding  the  case  for 


Digitized  by 


Google 


1918] 


BoLDT  V.  Pennsylvania  R.  Co. 


509 


shielded  by  the  fellow-servant  rule,  but  must  answer  for  an  em- 
ployee's negligence  as  well  as  for  that  of  an  oflScer  or  agent. 

In  Seaboard  Air  Line  Ry.  v.  Horton,  233  U.  S.  492,  503,  34  Sup. 
Ct.  635,  639  (58  L.  Ed.  1062,  8  N.  C.  C.  A.  834,  L.  R.  A.  1915C,  1, 
Ann.  Cas.  1915B,  475),  we  said: 


new  trial,  held  that  as  it  waa  not 
claimed  that  any  violation  of  a  fed- 
eral statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury, 
the  defense  of  assumed  risk  was  not 
excluded,  and  that  in  the  absence  of 
an  affirmative  showing  that  the  fel- 
low-servant of  the  plaintiff  was  guilty 
of  the  negligence  which  was  the  proxi- 
mate cause  of  the  injury,  the  defend- 
ant was  not  liable.  Carlson  v.  Chi- 
eago  Ureat  Western  R.  Co.,  205  111. 
App.  156  (1917). 

IV.    Inspection  and  repair. 

A.    Boiling  stock. 

1.    Iioss  of  hearing  from  riveting. 

The  plaintiff,  a  boiler  maker's  help- 
er, while  assisting  in  placing  a  patch 
upon  a  water  tank  attached  to  the 
tender  of  a  locomotive,  was  ordered 
by  his  superior  to  go  inside  the  tank 
and  hold  a  heavy  piece  of  iron  against 
the  end  of  each  rivet,  while  a  coem- 
ployee  applied  an  air  hammer  upon 
the  rivet  from  the  outside.  The  blows 
from  the  hammer  made  a  great  noise 
on  the  inside  where  the  plaintiff  was 
working.  As  a  result  of  his  too  long 
continued  work  in  the  tank  at  the  di- 
rection of  his  superior,  the  plaintiff 
lost  his  hearing.  At  the  time  of  the 
injury  he  was  22  years  old,  and,  it 
appeared,  had  very  limited  experience 
in  the  kind  of  work  he  was  directed 
to  do.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed,  contend- 
ing that  the  plaintiff  assumed  the  risk. 
The  court  in  affirming  the  judgment 
held  that  the  question  was  properly 
submitted  to  the  jury.  As  the  court 
pointed   out,   a   servant   acting  under 


the  commands  of  his  master  does  not 
assume  the  risk  incident  to  the  act 
commanded,  though  he  knew  there  was 
some  danger,  unless  a  person  of  ordi- 
nary prudence  would  not  consent  to 
encounter  it.  Martinson  v.  Chicago, 
B.  &  Q.  B.  Co.,  102  Neb.  238,  166  N. 
W.  624  (1918). 

2.    Fall  over  surplus  clinker  hook. 

The  plaintiff,  a  fireman,  was  at  the* 
time  of  the  accident  fixing  the  head- 
lights of  the  engine  for  the  next  run. 
He  had  adjusted  the  headlight,  and 
with  the  two  small  rear  lights  in  his 
hands  was  in  the  act  of  going  back 
over  the  top  of  the  coal  and  water' 
tank  of  the  tender  to  place  them  in 
their  proper  position.  He  stumbled 
over  a  clinker  hook,  which  was  a  long 
rod  with  a  hook  in  the  end  of  it  used 
to  pull  clinkers  out  of  the  firebox,  ly- 
ing across  the  top  of  the  coal.  As  a 
result,  he  fell  across  the  coal  board 
running  across  the  rear  end  of  the 
tender  separating  the  place  for  the 
coal  from  the  manhole  of  the  water 
tank,  and  sustained  the  injuries  in 
suit.  The  plaintiff  testified  that  an- 
other clinker  hook  was  in  the  cab 
at  the  time,  and  that  the  hook  over 
which  he  fell  was  not  in  its  proper 
place.  From  a  verdict  and  judgment 
for  $3,500,  the  defendant  appealed. 
The  court,  in  reversing  the  judgment, 
held  that  it  was  part  of  the  duty  of 
the  plaintiff  to  remove  the  surplus 
clinker  hook  and  make  the  engine  safe 
for  the  trip,  and  that,  as  the  risk 
causing  the  injury  was  one  ordinarily 
incident  to  the  employment,  it  was 
assumed  by  the  plaintiff.  The  court 
also  pointed  out  that  the  defense  of 
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<<It  seems  to  us  that  section  4,  in  eliminating  th^  defense  of  assumption 
of  risk  in  the  cases  indicated,  quite  plainly  evidences  the  legislative  intent 
that  in  all  other  cases  such  assumption  shall  have  its  former  effect  as  a  com- 
plete bar  to  the  action.'*  Jacobs  v.  Southern  R.  B.  Co.,  241  U.  8.  229,  235, 
36  Sup.  Ct.  588,  60  L.  Ed.  970. 

At  common  law  the  rule  is  well  settled  that  a  servant  assumes 


assumed  risk  was  not  withheld  from 
the  employer  by  the  Federal  Employ- 
ers' Liability  Act,  except  where  the 
injury  complained  of  was  the  result 
of  a  failure  of  the  master  to  comply 
with  some  requirement  of  a  federal 
statute.  Louisville,  H.  &  St.  L.  By. 
Co.  V.  Wright,  170  Ky.  230,  185  S.  W. 
861    (1916). 

,  3.  Boring  hole  in  car  without  warning. 

The  plaintiff,  a  car  carpenter  ap- 
prentice, was  at  the  time  of  the  ac- 
cident engaged  in  splicing  two  broken 
timbers  of  a  car  floor  with  other 
timbers.  For  this  purpose,  a  hole  was 
bored  through  both  the  broken  beam 
and  the  splicing  timber  with  a  drill 
operated  by  an  air  motor.  The  holes 
on  the  inside  of  the  oar  were  then 
reamed  out  so  that  the  bolts  which 
fitted  therein  would  set  down  in  the 
floor  so  as  to  create  an  even  surface. 
After  the  holes  had  been  bored  for 
the  first  sill,  and  while  the  other  work- 
men were  preparing  to  bore  the  holes 
for  the  second  sill,  the  plaintiff  went 
inside  the  car  to  do  the  work  of 
** reaming."  For  this  purpose  he  sat 
upon  the  floor,  and  while  in  such  a 
position  the  other  workman"  bored  the 
hole  for  the  second  sill,  the  drill  bit 
coming  through  the  place  where  he 
was  sitting  and  severely  injuring  him. 
There  was  evidence  that  the  usual 
custom  in  doing  the  work  in  which 
the  plaintiff  was  then  engaged  was  to 
either  kneel  on  the  floor  or  stoop 
down,  instead  of  sitting  thereon.  The 
jury  found  that  the  injuries  were  the 
result  of  the  negligence  of  the  plain- 
tiff's fellow  employees  boring  the  re- 
maining holes  without  previous  warn- 


ing to  him,  and  from  a  verdict  and 
judgment  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  said:  '^  Citation  of  au- 
thorities is  unnecessary  to  support  our 
further  conclusion  that  plaintiff  can- 
not be  held  to  have  assumed  the  risk 
of  his  injury  if  the  same  resulted  from 
the  negligence  upon  which  the  verdict 
and  judgment  were  predicated,  in  the 
absence  of  prior  knowledge  by  plain- 
tiff of  such  negligence."  Gulf,  C.  & 
S.  F.  By.  Co.  V.  Hall,  —  Tex.  Civ. 
App.  — ,   196   8.  W.   613    (1917). 

4.     Inspection  of  load  of  piles. 

The  plaintiff,  a  brakeman,  was  in- 
jured when  one  of  a  carload  of  piles 
dropped  from  the  car  to  the  ground 
in  such  a  manner  that  the  rear  end 
was  driven  through  the  caboose  in 
which  he  was  riding.  The  piles  were 
pyramided  upon  the  flat  car  with 
three  stakes  on  each  side,  and  a  wire 
passed  from  the  top  of  the  load  down 
around  one  stake  socket,  up  across 
the  load  and  down  around  the  other 
socket,  and  back  to  the  top,  with  the 
free  ends  untied  and  the  double  wire 
tightened  by  turning  a  bar  passed 
underneath,  and  so  making  a  loop 
around  the  bar,  and  twisting  the  loop 
as  much  as  possible.  Negligence  waa 
alleged  in  the  failure  of  the  conductor 
to  conduct  an  adequate  inspection 
and  refuse  the  shipment  because  the 
stakes  were  not  higher  and  their  tops 
not  wired  together  with  several 
strands  of  wire  tightened  in  proper 
manner.  Until  the  shipments  imme- 
diately preceding  this  consignment,  the 
plaintiff  had  never  seen  piling  loaded 
or  shipped,  and  he  had  no  reason  to 
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extraordinary  risks  incident  to  his  employment  or  risks  caused  by  the 
master's  negligence  which  are  obvious  or  fully  known  and  appreciated 
by  him.  Shearman  &  Bedfield  on  Negligence  (6th  Ed.)  §  208;  Bailey, 
Personal  Injuries  (2d  Ed.)  §  385.  This  general  doctrine  was  clearly 
recognized  in  Gila  Valley  Ry.  Co.  v.  Hall,  232  U.  S.  94,  101,  34  Sup. 


think  that  the  conductor  had  accepted 
an  unsafe  tying.  From  a  verdict  and 
judgment  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  held  that  the  question 
of  assumption  of  risk  was  properly 
submitted  to  the  jury,  and  that  the 
evidence  was  insufficient  to  direct  a 
verdict  for  the  defendant  upon  such 
ground.  As  the  court  pointed  out,  to 
make  the  defense  of  assumption  of 
risk  good  in  such  a  case,  the  plaintiff 
must  either  have  known  or  have  been 
charged  with  knowledge  of  the  negli- 
gence of  the  conductor  in  accepting 
such  a  shipment — an  element  not  pres- 
ent here  because  of  unfamiliarity  with 
the  proper  method  of  loading  such 
shipments — and  must  in  addition  have 
appreciated  the  danger  or  be  bound  to 
appreciate  it.  Michigan  Oent.  B.  Co. 
V.  Schaffer,  136  C.  C.  A.  413,  220  Fed. 
809  (1915). 

B.     Electrical  appliances. 

1.     Failure  to  torn  off  current. 

The  deceased  was  repairing  a  part 
of  the  electrical  apparatus  on  a  bridge 
over  the  defendant  railroad,  a  part  of 
the  appliances  of  which  were  not 
dead.  On  the  day  of  the  accident, 
the  plaintiff  had  worked  first  on  a  bus 
breaker,  which  was  not  charged. 
After  finishing  this  relatively  safe 
work,  the  deceased  was  called  to  the 
work  on  the  knife  switches,  where  he 
had  to  stand  on  a  raised  plank,  slight- 
ly inclined,  to  reach  the  part  where 
he  was  to  help.  It  was  claimed  that 
this  plank  was  slippery  from  grease. 
It  had  been  the  practice  to  make 
these  parts  dead  also  when  previous 
repair  work  had  been   done,  but   this 


had  not  been  done  in  this  particular 
instance.  The  deceased  did  not  know 
that  the  current  was  on,  and  while  at 
work  thereon,  a  connection  between 
the  knife  switch  and  the  receiving  jaw 
caused  his  instant  death.  From  judg- 
ment on  a  verdict  to  the  amount  of 
$15,000,  the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"The  jury  could  find  that  it  was  neg- 
ligence to  not  kill  these  breakers  and 
other  parts,  and  that  deceased  had  not 
been  told,  and  had  no  reason  to  sup- 
pose, that  the  receiving  jaws  were 
charged.  On  this  ground,  by  their 
verdict,  the  jury  could  and  did  find 
negative  contributory  negligence,  and 
also  could  properly  find  against  the 
defense  of  assumption  of  risk,  since 
it  does  not  appear  that  deceased  was 
aware  that  these  jaws  had  not  been 
killed  as  prudence  rec^uired.**  Mil- 
lette  V.  New  York,  W.  &  B.  E.  Co., 
169  N.  Y.  App.  Div.  126,  154  N.  Y. 
Supp.  792   (1915). 

2.     Turning  on  current  without  warn- 
ing. 

The  plaintiff,  an  electric  lineman, 
was  so  burned  by  coming  in  contact 
with  11,000  volts  of  electricity  that 
he  lost  both  arms  at  the  shoulder 
sockets,  and  suffered  other  serious  in- 
juries. The  plaintiff  had  seen  a 
fellow  employee,  upon  the  direction  of 
a  foreman,  pull  a  knife  switch,  de- 
energizing  a  wire  in  connection  with 
which  he  was  working  about  an  hour 
and  a  half  before  the  accident.  The 
act  of  negligence  charged  by  the 
plaintiff,  and  necessarily  found  by 
the  jury,  was  that  at  the  direction  of 
the  same  foreman,  the  fellow  employee 
closed  the   switch   again   charging  the 
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Ct.  229,  58  L.  Ed.  521 ;  Jacobs  v.  Southern  R.  R.  Co.,  supra ;  Chesa- 
peake &  Ohio  Ry.  v.  De  Atley,  241  U.  S.  310,  313,  36  Sup.  Ct.  564,  60 
L.  Ed.  1016;  and  Erie  R.  R.  Co.  v.  Purucker,  244  U.  S.  320,  324,  37 
Sup.  Ct.  629,  61  L.  Ed.  1166,  19  N.  C.  C.  A.  723. 
The  request  in  question  did  not  accurately  state  any  applicable  rule 


tap  wire,  without  notifying  the  plain- 
tiff, with  the  result  that  on  coming 
in  contact  with  the  wire  he  sustained 
the  injuries  in  suit.  From  a  verdict 
and  judgment  for  $85,000,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  upon  condition  that  the 
plaintiff  file  a  remittitur  for  $30,000, 
said:  ''The  risk  in  this  case  was  not 
such  a  danger  as  is  normally  and 
liecessarily  incident  to  the  occupation, 
but  it  was  one  which  arose  out  of  the 
negligence  of  a  fellow-servant,  at- 
tributed to  the  master  by  the  opera- 
tion of  the  act.  It  therefore  cannot 
be  held  that  the  plaintiff  assumed  it, 
unless  it  be  shown  that  he  knew  the 
wire  was  charged,  or  unless  the  fact 
was  so  obvious  that  an  ordinarily 
prudent  person  would  have  observed 
it,  and  so  learned  of  the  risk  and  dan- 
ger; in  other  words,  unless  he  had 
actual  or  constructive  knowledge.  In 
this  case  the  plaintiff  did  not  know 
that  the  wire  was  charged,  for  he  had 
seen  Berkery  pull  the  switch  for  the  very 
purpose  of  de-energizing  the  wire,  so 
that  plaintiff  might  safely  work  near 
it.  The  question  is  left  whether  the 
situation  was  such  that  an  ordinarily 
prudent  person  should  have  known  of 
the  danger.  ♦  ♦  »  How  plainly 
the  closed  switch  could  be  seen  is  in 
doubt;  but  plaintiff,  relying  entirely 
on  what  he  had  seen,  made  no  inves- 
tigation, and  did  not  even  look  at  the 
switch.  Under  all  these  circumstances, 
I  think  it  was  a  question  of  fact 
whether  the  defect  and  risk  were  so 
obvious  that  an  ordinarily  prudent 
person  would  have  observed  and  ap- 
preciated it.'*  Fried  v.  New  York, 
N.  H.  &  H.  R.  Co.,  183  N.  Y.  App. 
Div.  115,  170  N.  Y.  Supp.  697  (1918). 


O.    Releasliig  lioist  during  repairs. 

The  plaintiff,  a  stationary  engineer, 
was,  at  the  time  of  the  accident,  en- 
gaged in  repairing  part  of  the  ma- 
chinery used  in  hoisting  coal  at  one 
of  the  defendant's  coaling  stations. 
A  portion  of  the  machinery  consisted 
of  a  cable  which  went  through  a  pul- 
ley apparatus  at  the  top,  and  around 
a  drum  below.  There  were  two  buckets 
which  were  drawn  in  rotation  to  the 
top  and  dumped.  While  a  crow  at  the 
top  were  repairing  the  apparatus,  the 
plaintiff,  either  in  compliance  with  an 
order  given  by  his  foreman,  as  he 
claimed,  or  without  such  an  order,  as 
the  defendant  claimed,  went  under- 
neath the  drum  to  straighten  out  the 
cable,  which  was  ordinarily  wound 
around  the  drum,  but  which  had  be- 
come unwound  so  that  about  6  feet  of 
the  strands  hung  from  the  bottom  of 
the  drum.  While  so  engaged,  some 
one  loosened  the  bucket  at  the  top, 
with  the  result  that  the  plaintiff's  fin- 
gers were  caught  between  the  drum 
and  the  cable  and  squeezed  off.  From 
a  verdict  and  judgment  for  the  plain- 
tiff in  the  sum  of  $7,000,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  said:  **We  think  there 
was  evidence  to  justify  the  jury  in 
finding  that  the  accident  happened 
through  defendant's  failure  to  exer- 
cise ordinary  care,  especially  as  it 
must  have  been  obvious  to  the  super- 
intendent that  his  crew  could  not  per- 
mit a  bucket  to  drop  without  endan- 
gering the  safety  of  the  plaintiff. 
For  defendant  it  is  claimed,  however, 
that  plaintiff  knew  that  the  repairing 
gang  was  releasing  the  east  bucket, 
which,   when   released,   was  likely  to 
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of  law  and  was  properly  refused.  Already  the  jury  had  been  told 
that  deceased  assumed  the  ordinary  risks  of  his  employment — a  state- 
ment more  favorable  than  plaintiff  could  properly  demand.  The  risk 
held  to  have  been  assumed  in  the  Horton  Case  certainly  arose  from 
negligence  of  some  oflScer,  agent  or  employee ;  and  if  the  negligence  of 


fall  and  injure  him,  and  therefore  he 
assumed  the  risk.  We  think  this  a 
misconception  of  the  doctrine  of  as- 
sumed risk.  It  may  be  said  that  the 
plaintiff  placed  himself  in  a  position 
where  he  was  in  danger  of  injury  if 
defendant's  servants  were  negligent, 
but  this,  employees,  of  necessity,  con- 
stantly do.  Such  an  act  is  not,  how- 
ever, an  assumption  of  any  risk  ex- 
cept that  of  injury  through  the  negli- 
gence of  a  fellow-servant — a  defense 
not  available  under  the  Federal  Em- 
ployers' Liability  Act.  The  doctrine 
of  assumed  risk  is,  in  effect,  substan- 
tially this:  that  where  an  employer 
has  negligently  created  a  danger  lbs 
condition,  and  his  employee  continues 
to  work  knowing  of  its  existence,  he 
will,  in  certain  circumstances,  be  held 
to  have  assumed  the  risk  caused  by 
the  dangerous  condition  thus  created. ' ' 
Sells  V.  Grand  Trunk  Western  By. 
Co.,  206  m.  App.  45  (1917). 

D.    Fall  of  bridge  during  t^sixs. 

The  plaintiff's  decedent  was  at  the 
time  of  the  accident  engaged  in  saw- 
ing logs  that  had  become  lodged  in  a 
certain  bridge  of  the  defendant  rail- 
road as  the  result  of  a  freshet,  in  or- 
der that  the  same  might  be  removed. 
The  freshet  had  undermined  the  piers 
of  the  bridge,  and  the  whole  struc- 
ture was  in  process  of  being  repaired 
for  immediate  use.  While  the  de- 
ceased was  engaged  as  above  de- 
scribed, and  in  making  a  cable  fast 
to  such  logs  as  it  was  designed  to 
have  removed,  the  bridge  fell  from  its 
support  upon  him,  and  his  death  re- 
sulted. The  trial  court  instructed 
that  if  negligence  on  the  part  of  the 
defendant  contributed  in  any  way  to 
19  N.  C.  C.  A.— 33 


the  injury,  the  deceased  was  not 
guilty  of  assumed  risk.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
brought  error.  The  court  reversed  the 
judgment  and  remanded  the  case  for 
a  new  trial,  holding  that  the  deceased 
assumed  all  risks  which  were  open 
and    obvious,   even   though    injury   re- 

I  suited  from  negligence  of  the  defend- 
ant, provided  such  negligence  did  not 
result    from    a    violation    of   a   safety 

,  statute.  Columbia  &  P.  S.  R.  Co.  v. 
Sauter,  139  C.  C.  A.  150,  223  Fed.  604 
(1915). 

V.    Loading. 

A.  Order  to  Jump  after  coaling  engine. 

The  plaintiff's  decedent  was  en- 
gaged just  prior  to  the  accident  in 
shoveling  coal  forward  in  the  tender 
of  the  engine  with  his  foreman  and  a 
fellow  workman.  After  the  engine  had 
started,  his  foreman  ordered  him  to 
jump  off  when  there  was  only  a  clear 
space  of  about  14  feet  between  the 
engine  and  a  train  of  cars  moving  in 
the  opposite  direction  at  a  speed  of 
about  20  miles  an  hour.  Both  the  de- 
ceased and  his  fellow  workman  obeyed 
and  both  were  struck  by  the  train. 
The  fellow  workman  survived,  and  tes- 
tified that  the  accident  happened  be- 
cause the  impetus  given  him  by  the 
moving  engine  and  the  suction  of  the 
train  impelled  him  too  far.  The  jury 
disagreed,  and  the  defendant's  mo- 
tions for  nonsuit  and  directed  verdict 
were  denied,  subject  to  exception.  The 
court,  in  overruling  the  exceptions, 
said:  **The  order  given  called  for 
quick  action  upon  the  part  of  the 
men,  and  did  -not  afford  them  an  op- 
portunity   to    consider    whether    they 
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all  these  should  be  excluded  in  actions  under  the  Employers'  Liability 
Act,  it  is  difficult  to  see  what  practical  application  could  ever  be 
given  in  them  to  the  established  doctrine  concerning  assumption  of 
risk. 

The  judgment  below  is  affirmed. 


could  do  80  safely  or  not.  The  doc- 
trine of  assumption  of  risk  has  no 
application  to  such  a  situation.*'  To- 
pore  V.  Boston  &  M.  B.  B.,  78  N.  H. 
311,  100  Atl.  153    (1916). 

B.  Bemoval  of  truck  ftom  express  car 
door. 

The  plaintiff's  decedent,  an  express 
messenger,  was  engaged  previous  to 
the  accident  in  loading  various  ar- 
ticles of  general  merchandise  from 
several  trucks  into  a  railway  car. 
Among  the  articles  placed  in  the  car 
was  a  basket  of  bread,  which  was 
destined  for  a  different  run  and  had 
been  put  on  the  truck  by  mistake. 
It  was  taken  into  the  car  and  left 
standing  there  until  the  other  things 
had  been  loaded.  The  deceased  then 
took  hold  of  one  of  the  handles,  of  the 
basket,  with  the  intention  of  drag- 
ging it  back  upon  the  truck.  Expect- 
ing to  find  the  truck  where  he  had 
left  it  a  few  minutes  before — about  a 
foot  from  the  side  of  the  car — he 
stepped  backwards  without  looking. 
The  truck,  however,  had  been  moved 
by  someone  in  the  meantime,  and  con- 
sequently the  deceased  fell  to  the  plat- 
form,    receiving     the     injuries    which 


caused  his  death.  It  appeared  that 
another  employee  of  the  defendant 
had  moved  the  truck,  since  he  was 
seen  standing  at  the  head  of  the  truck 
immediately  after  the  fall.  The  plain- 
tiff claimed  that  a  custom  prevailed 
that  when  a  truck  was  before  a  car 
door,  it  was  not  subject  to  removal 
without  the  consent  of  the  person  in 
the  car.  From  a  verdict  directed  for 
the  defendant,  the  plaintiff  brought 
error.  The  court,  in  reversing  judg- 
ment and  granting  a  new  trial,  held 
that  the  case  should  have  been  sub- 
mitted to  the  jury.  ''Neither  do 
we  think,*'  said  the  court,  **that  it 
(^n  be  said  that  Chapman  assumed 
tne  risk  of  the  negligence  of  his 
fellow  employees.  The  federal  au- 
thorities seem  to  hold  that  in  order  to 
make  the  negligence  of  the  fellow- 
servant  one  of  the  assumed  risks  un- 
der this  act,  the  injured  employee 
must  actually  know  of  the  fact  of  the 
negligence  of  his  fellow-servant,  or 
that  such  negligence  was  so  customary 
that  he  would  be  charged  with  knowl- 
edge thereof."  Chapman  v.  United 
States  Exp.  Co.,  192  Mich.  654,  159 
N.  W.  308  (1916). 

O.  L.  C. 
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OHAOE  TBUCEINO  00.  v.  BIOHMOND  UOHT  ft  BAILBOAD  00. 

[Court  of  Appeals  of  New  York,  January  28,  1919.] 

225   N.   Y.   431;,   122   N.  B.   210,   rev'g   173   N.  Y.  App.   Div.   663,   160  N.  Y. 

Supp.  326. 

1.  Street  railroads — Oociipaiicy  of  city  street— Ckmditlon  of  grant  of  right. 

A  street  railway  company  does  not  occupy  a  city  street  to  the  exclusion 
of  other  public  uses  to  which  the  street  is  adapted,  the  grant  to  it  being 
under  the  implied  condition  that  it  could  not  unreasonably  interfere  with  such 
uses. 

2.  Street  railroads— Occapancy  of  city  street^— Interference  witb  use  of  street 

by  travelers. 
A  street  railway  eompany,  oeeupying  a  city  street,  may  not  interfere  with 
the  reasonable  use  of  such  street  by  travelers  upon  it  even  if  their  use  of  it 
involves  temporary   obstruction  of  the  eompany 's  traf&c   or  interference  with 
its  wires. 

3.  Street  railroads — Occupancy  of  city  street— Use  of  street  by  traveler. 

A  traveler's  use  of  a  city  street,  occupied  by  a  street  railway  company, 
must  be  reasonable,  and  the  traveler  may  not  unduly  interrupt  the  operations 
of  the  road  nor  negligently  injure  the  company's  structures. 


OASE  NOTE. 

Liability  for  injury  ftom  overhead 
wires  during  passage  of  build- 
ings, pile  drivers  and  like  objects 
being  transported  along  Ughways. 

I.  Buildings  being  moved,  515-524. 

A.  Injury  to  employee  of  mover, 

515-524. 

1.  Electric  shock,  515-522. 

2.  Fall  with  rotten  pole,  522- 

524. 

B.  Injury  to  house,  524. 

11.  Hay-stacking  derricks  being  trans- 
ported, 524-584. 

A.  Along  highway,  524-529. 

B.  Over  highway  bridge,  529-531. 

C.  From  lane  into  highway,  581- 

582. 

D.  From  field  into  highway,  582- 

584. 

III.  Threshing  outfit,  584-587. 

A.  Striking  telephone  wires,  584- 

586. 

B.  Striking  guy  wires,  586-587. 

IV.  Cement-mixing  machine,  587-588. 

Cross-references.  Liability  of  elec- 
tric companies  to  persons  injured  by 
electric  wires  in  public  highways,  see 
6    N.    C.    C.    A.    926-946;    liability    of 


municipal  corporation  for  injuries 
caused  by  electric  wires  of  company 
operating  under  franchise,  see  6  N.  C. 
C.  A.  611-623;  height  of  electric  wire 
from  ground  or  distance  from  possible 
contact  .as  affecting  liability  for  death 
or  injury,  see  10  N.  C.  C.  A.  494- 
514;  application  of  doctrine  of  res 
ipsa  loquitur  in  action  for  injuries 
caused  by  electricity  and  electric 
wires,  see  5  N.  C.  C.  A.  51-52;  lia- 
bility of  electric  company  for  per- 
sonal injury  caused  by  overcharged 
service  wire,  see  14  N.  C.  C.  A.  253- 
280;  liability  for  injuries  to  persons 
struck  by  protruding  or  overhanging 
objects  while  driving,  see  11  N.  C. 
C.  A.  954-980. 

L     Buildings  being  moved. 

A.    Injury  to  employee  of  mover. 

1.    Electric  shock. 

Plaintiff  was  assisting  in  moving  a 
frame  store  building  along  a  public 
road,  across  which  defendant  main- 
tained its  poles  upon  which  were  two 
telephone  wires  and  a  ground  wire  19 
feet  above  the  road,  and  two  unin- 
sulated   transmission    wires     carrying 
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4.    street  railroads — Occupancy  of  city  street — Use  of  street  by  travelers — ^Bnle. 
Beasonable   use   of   a   city  'street,  occupied  by  a  street  railway   company, 
with  concurrent  rights,  is  the  rule  as  between  the  company  and  travelers  on 
the  street. 

6.    Street  railroads — Occupancy  of  city  street — Unreasonable  use  of  street  by 
traveler— Moving  of  pile  driver. 
The  moving  of  a  pile  driver  in  a  city  street,  occupied  by  a  street  railway 
company,  is  not  an  unreasonable  use  of  such  street  as  against  the  company. 

6.  Street  railroads — ^Lifting  trolley  wires  for  passage  of  pile  driver — "Volun- 

teer.'' 

A  street  railway  company  which  sends  a  wrecking  gang  to  lift  its  trolley 
wires  in  a  certain  street  in  order  that  a  pile  driver  which  is  being  moved  by 
a  third  person  in  such  street  may  be  taken  under  the  wires  is  not  a  mere 
** volunteer'*  in  so  doing,  but  is  performing  its  legal   duty. 

7.  Street  railroads-^Electrocution  of  horses  attached  to  pile  driver — Action 

for  damages— Question  for  Jury — ^Negligence. 
In  an  action  against  a  street  railway  company  for  the  killing  by  electro- 
cution of  certain  of  plaintiff's  horses  when  the  pile  driver  to  which  they  were 
attached  and  which  was  being  moved  in  a  city  street  came  in  contact  with 
defendant's  trolley  wires,  whifeh  wires  defendant  had  sent  a  wrecking  gang 
to  lift,  in  order  that  the  pile  driver  might  be  taken  thereunder  in  safety,  held 
that  there  was  a  fair  question  of  fact  for  the  jury  as  to  whether  defendant's 
servants   were   not   negligent   in   stating   that   they    could   and   would   lift   the 

that,  during  the  6  years  the  wires 
had  been  up,  three  houses  and  one 
store  building  which  were  high  enough 
to  bo  interfered  with  by  the  wires 
had  been  moved  along  at  that  point. 
The  court  said  that  defendant  placed 
too  narrow  a  construction  upon  plain- 
tiff's theory  of  the  use  of  the  high- 
way; that  plaintiff's  evidence  was 
not  confined  to  houses  and  store  build- 
ings, but  embraced  any  and  all  kinds 
of  structures  customarily  moved  along 
public  roads,  such  as  buildings,  der- 
ricks and  other  machinery  high 
enough  for  the  wires  to  interfere  with ; 
that  the  evidence  thereto  was  not  con- 
fined to  the  time  since  the  wires  were 
erected;  and  that  the  special  findings 
covered  but  a  part  of  the  facts  and 
circumstances  relied  upon  by  plaintiff 
to  show  that  defendant  should  have 
anticipated  the  use  of  the  highway 
for  moving  such  structures.  It  was 
held  that  there  was  evidence  justify- 
ing a  finding  that,  before  the  wires 
were  erected  and  thereafter,  there  con- 
tinued to  be  such  a  common  use  of 
the  highway  in  moving  buildings,  ma- 
chines and  other  structures  as  would 
bring  notice  to  defendant  that  its 
high-voltage  wires  were  a  menace   to 


33,000  volts  each,  23  feet  2  inches 
above  the  road.  The  highest  part  of 
the  building  was  21  feet  3  inches  high. 
While  plaintiff  was  on  the  roof  at- 
tempting to  raise  the  telephone  or 
ground  wire,  he  came  too  near  one  of 
the  power  wires  and  received  a  shock 
causing  injuries  for  which  "the  present 
suit  was  brought.  The  court  referred 
to  t^e  case  of  Wade  v.  Empire  Dist. 
Electric  Co.,  98  Kan.  366,  158  Pac.  28, 
post,  for  the  principles  of  law  which, 
for  the  most  part,  were  controlling, 
and  said  it  was  necessary  in  the  pres- 
ent case  only  to  review  a  number  of 
alleged  trial  errors.  Defendant  com- 
plained that  the  court  erred  in  not 
sustaining  a  motion  for  judgment  on 
the  findings  on  the  ground  that  plain- 
tiff recovered  upon  a  theory  that  or- 
dinary travel  on  a  highway  included 
the  moving  of  houses  which  were 
higher  than  defendant's  wires,  and  in 
that  connection  insisted  that  much 
irrelevant  testimony  was  admitted 
about  moving  houses  and  other  struc- 
tures, and  particularly  as  to  moving 
them  along  that  road  prior  to  the 
erection  of  defendant's  wires.  In  an- 
swer to  special  interrogatories  sub- 
mitted  by   defendant,   the   jury  found 


Digitized  by 


Google 


1919]     Chace  Trucking  Co.  v.  Richmond  Light  &  R.  R.  CJo.     517 


wires  if  danffOT  became   imminent   and   in   inviting  the  plaintiff  to   drive   ou, 
when  they  subsequently  claimed  that  such  action  on  their  part  was  impossible. 

8.  Street  railroads — ^Electrocution   of  horses  attached  to   pile  driver — ^Action 

for   damages — Question   for   Jury — ^Whether   defendant's   servants   acted 

within  scope  of  authority. 
In  an  action  against  a  street  railway  company  for  the  killing  by  electro- 
cution of  certain  of  plaintiff's  horses  when  the  pile  driver  to  which  they  were 
attached  and  which  was  being  moved  in  a  city  street  came  in  contact  with 
defendant's  trolley  wires,  which  wires  defendant  had  sent  a  wrecking  gang 
to  lift  in  order  that  the  pile  driver  might  be  taken  thereunder  in  safety,  held 
that  the  jury  might  find  that,  in  stating  to  the  plaintiff  that  they  could  and 
would  lift  the  wires  if  danger  became  imminent,  defendant's  servants  were 
acting  within  the  scope  of  their  authority. 

9.  Street  railroads — ^Electrocution  of  horses  attached  to  pile  driver— Action 

for  damages — Question  for  Jiuy — Contributory  negligence. 

In  an  action  against  a  street  railway  company  for  the  killing  by  electro- 
cution of  certain  of  plaintiff's  horses  when  the  pile  driver  to  which  they  were 
attached  and  which  was  being  moved  in  a  city  street  came  in  contact  with 
defendant's  trolley  wires,  which  wires  defendant  had  sent  a  wrecking  gang 
to  lift  in  order  that  the  pile  driver  mifeht  be  taken  thereunder  in  safety,  held 
that,  under  the  circumstances,  the  question  of  plaintiff's  contributory  negli- 
gence was  for  the  jury. 

Chase,  Collin  and  Cuddeback,  JJ.,  dissenting. 


human  life  unless  precautions  were 
taken  to  insulate  them  or  place  them 
in  such  position  that  they  would  not 
interfere  with  the  lawful  use  of  tbe 
highway.  As  to  the  use  of  highways 
for  moving  houses,  the  court  said  that 
where  no  public  authority  has  under- 
taken to  prescribe  rules  and  regula- 
tions for  the  use  of  country  roads  for 
such  purpose,  it  was  aware  of  no 
reason  why  such  use  was  not  a  law- 
ful one.  It  was  contended  that 
it  was  error  to  exclude  evidence 
that  defendant  had  a  rule  that, 
upon  notice  to  it,  the  company  would 
render  assistance  to  persons  desiring 
to  move  such  structures  under  its 
wires.  The  court  said  that,  while 
there  would  have  been  no  error  in 
admitting  the  testimony,  defendant 
could  not,  by  adopting  such  rule,  limit 
the  right  to  use  the  highway  for  a 
lawful  purpose.  Defendant  introduced 
evidence  showing  that  it  was  imprac- 
ticable to  insulate  wires  which  car- 
ried more  than  6,000  volts,  and  the 
trial  court  was  asked  to  take  judicial 
notice  of  that  fact  and  sustain  a  de- 
murrer to  the  evidence.  The  court 
pointed  out  that  failure  to  insulate 
was  not  the  only  negligence  charged, 


and  that  if  it  was  wholly  imprac- 
ticable to  insulate  the  wires,  there  was 
all  the  more  reason  why  defendant 
should  have  placed  them  higher  or 
underground.  Defendant  offered  to 
introduce  a  model  to  show  the  situa- 
tion at  the  place  of  injury,  and  com- 
plained of  its  rejection,  but  it  was 
held  that  all  the  matters  which  would 
have  been  shown  thereby  could  be 
and  were  explained  by  the  evidence, 
and,  while  its  admission  would  not 
have  been  error,  it  could  not  be  said 
there  was  an  abuse  of  discretion  in 
refusing  to  admit  it.  In  stating  the 
issues,  the  trial  court  instructed  that 
the  petition  charged  wanton  negli- 
gence, and  defendant  alleged  error  in 
refusal  to  instruct  that  there  was  no 
evidence  of  wanton  negligence  and 
that  **  wanton  means  reckless,  wicked, 
wilful."  It  was  held  there  was  no 
error  in  such  refusal,  as  there  was  no 
question  of  punitive  damages  in  the 
case,  and  the  jury  absolved  plaintiff 
from  contributory  negligence  under  in- 
structions that  such  negligence  would 
bar  recovery.  The  verdict  of  $15,000 
was  alleged  to  have  been  so  excessive, 
because  that  sum  if  invested  at  6  per 
cent     would    have     greatly     exceeded 
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Action  for  death  of  horses  by  electrocution  by  trolley  wires.  Judg- 
ment of  appellate  division,  reversing  judgment  for  plaintiff  and  dis- 
missing complaint,  reversed  and  new  trial  ordered. 


For  appellant — ^Henry  Waldman. 

For  respondent — ^Bertram  G.  Eadie. 

The  following  are  the  pleadings  in  the  action: 

Amended  Complaint. 

The  plaintiff,  for  his  amended  complaint,  complaining  of  the  defendant, 
respectfully  shows  to  this  court  and  alleges: 

I.  That  the  plaintiff  is  and  was  at  all  the  times  hereinafter  mentioned 
a  domestic  corporation  organized  and  existing  under  the  laws  of  the  state 
of  New  York. 

II.  That  the  defendant  is  and  was  at  all  the  times  hereinafter  mentioned 
a  domestic  corporation  duly  organized  and  existing  under  the  laws  of  the  state 
of  New  York. 

plaintiff's  earnings  before  the  injury, 
as  to  show  prejudice  and  passion  on 
the  part  of  the  jury.  It  was  held, 
however,  that  the  earning  capacity 
was  not  the  only  consideration  in  de- 
termining the  amount  of  the  verdict, 
and  that  the  sum  in  question  was  not 
excessive  where  it  appeared  that  plain- 
tiff was  22  years  of  age  at  the  time 
of  the  injury;  that  the  effect  of  the 
electric  current  was  to  render  him  un- 
conscious for  10  days;  that  a  piece  of 
skull  4  inches  long  and  2  inches  wide 
was  removed,  which  necessitated  6  op- 
erations, a  silver  plate  being  inserted 
in  its  place;  that  there  were  burns 
and  scars  on  his  body;  that  one  hand 
was  partially  paralyzed;  and  that  the 
injuries  left  him,  to  a  large  extent, 
in  a  helpless  condition  physically. 
Judgment  was  affirmed.  Logan  v. 
Empire  Dist.  Electric  Co.,  99  Kan. 
381,  L.  R.  A.  1917  E  258,  161  Pac. 
65d   (1916). 

Deceased  was  employed  by  a  house 
mover,  his  principal  duty  being  to 
drive  a  team,  but  when  not  so  en- 
gaged he  assisted  in  other  ways,  and 
was  accustomed  to  handling  electric 
wires  strung  on  the  streets,  when  it 
became  necessary  in  moving  build- 
ings under  them.     In  compliance  with 


an  ordinance,  the  house  mover  pro- 
cured from  the  city  clerk  a  permit 
to  move  the  house  upon  which  de- 
ceased was  when  killed.  He  also  gave 
notice  to  defendant  electric  company 
and  its  employees  arranged  to  move 
wires  near  the  place  from  which  the 
building  was  removed,  and  they  re- 
mained in  the  neighborhood  subject 
to  call  if  further  needed.  After  the 
house  had  been  moved  about  400  feet 
a  street  intersection  was  reached 
where  defendant's  wires  were  sus- 
pended about  18  or  20  feet  from  the 
ground.  The  wires  were  raised  by  the 
house  mover  or  an  employee,  and  the 
building  passed  part  way  under  and 
then  stopped.  The  mover  did  not  call 
upon  defendant's  men  to  handle  the 
wires  but  testified  that  he  intended  to 
handle  them  himself.  He  was  detained 
in  conversation,  however,  and  de- 
ceased, being  unoccupied,  went  up  a 
ladder,  evidently  to  handle  the  wires, 
and  in  ascending  the  sloping  roof 
slipped  or  lost  his  balance  and  fell 
across  or  grabbed  the  wires  and  was 
killed  instantly.  This  suit  was  brought 
by  his  widow  and  judgment  for  $5,000 
was  recovered.  On  appeal,  defendant 
made  three  assignments  of  error:  (1) 
That    the    court    did    not    sustain    de- 
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m.  That  the  plaintiff  is  in  the  trucking  business  and  is  a  common  carrier 
for  hire,  and  that  on  or  about  the  19th  day  of  February,  1909,  plaintiff  entered 
into  an  agreement  with  a  corporation  known  as  Baymond  Concrete  Pile  Com- 
pany, whereby,  for  a  valuable  consideration,  plaintiff  agreed  to  haul  a  certain 
large  pile  driver  belonging  to  the  said  Raymond  Concrete  Pile  Company  from 
166th  street  and  Park  avenue  in  the  borough  of  Bronx,  city,  county  and 
state  of  New  York,  to  a  pier  at  150th  street  and  the  Harlem  River,  in  said 
borough,  and  deposit  the  same  upon  a  lighter  which  was  situated  in  the  Har- 
lem River  at  the  foot  of  said  150th  street  (which  lighter  was  to  carry  said 
pile  driver  to  a  pier  at  Clifton,  Staten  Island,  in  the  borot^h  of  Richmond, 
county  of  Richmond,  and  city  of  New  York),  and  plaintiff  from  said  pier  at 
Clifton,  Staten  Island,  was  to  haul  said  pile  driver  through  various  streets  in 
the  borough  of  Richmond,  county  of  Richmond,  city  and  state  of  New  York, 
to  the  works  of  the  New  York  and  Richmond  Gas  Company,  at  Stapleton, 
Staten  Island,  in  said  borough. 

IV.  That  the  defendant  owns  and  controls  certain  trolley  wires  hung  on 
poles  and  running  over  a  roadway  known  as  Bay  street  in  the  borough  of 
Richmond,  county  of  Richmond  and  city  of  New  York,  through  which  wires 
said  defendant  transmitted  electricity  of  heavy  voltage  and  of  sufficient  power 
to  operate  and  propel  its  trolley  cars  alon^  said  highway,  known  as  Bay 
street,  in  said  borough,  and  maintained  said  wires  and  operated  said  ears  along 
said  highway  by  permission  of  the  municipal  authorities  of  the  city  of  New 
York  and  their  predecessors. 

y.    That  plaintiff  and  the  said  Raymond  Concrete  Pile  Company  notified 


fondant's  demurrer  to  plaintiff's  evi- 
dence; (2)  that  the  court  did  not  in- 
struct the  jury  to  return  a  verdict 
for  defendant;  (3)  that  the  court  erred 
in  instructing  the  jury  that  defendant 
owed  deceased  a  positive  duty  to  have 
its  wires  in  a  safe  condition  for  in- 
terference therewith  by  deceased.  It 
was  urged  in  support  of  the  assign- 
ments of  error  that  deceased  was  a 
bare  licensee,  to  whom  defendant 
owed  no  duty  to  have  its  wires  in  a 
safe  condition  to  handle;  that  de- 
ceased was  guilty  of  contributory  neg- 
ligence, and  that,  even  if  it  be  con- 
ceded that  defendant  owed  to  dece- 
dent a  duty  other  than  as  a  bare  li- 
censee, it  had  discharged  its  full  duty 
as  shown  by  plaintiff's  evidence.  The 
court  held  that  both  deceased  and  de- 
fendant were  licensees  in  the  use  they 
were  making  of  the  street,  but  that 
it  could  hardly  be  said  that  either  was 
a  licensee  as  to  the  other;  that  de- 
fendant had  notice  of  the  moving  of 
the  building,  and,  though  it  was  not 
shown  it  had  notice  that  the  building 
would  pass  the  point  in  question, 
there  was  evidence  tending  to  show 
that  the  moving  of  buildings  was  of 
so  frequent  an  occurrence  that  defend- 
ant must  have  taken  notice   of  such 


use  of  the  streets.  There  was  evi- 
dence that  the  wires  carried  a  voltage 
of  2,300,  and  that  no  insulation  is  ef- 
ficient to  save  the  life  of  a  person 
coming  in  contact  with  such  a  wire, 
and  also  evidence  that  proper  insula- 
tion would  prevent  injury.  The  trial 
court  submitted,  as  a  question  of  fact, 
whether,  under  all  the  evidence,  de- 
fendant was  negligent,  and  whether 
deceased  was  guilty  of  contributory 
negligence,  and  instructed  that  if, 
under  all  the  facts  of  the  ease,  per- 
sons were  liable  to  come  in  contact 
with  the  wires,  defendant  was  under 
obligation  to  have  the  wires  insulated, 
and,  on  the  other  hand,  if  deceased 
knew  of  their  dangerous-  character 
and  purposely  came  in  contact  with 
them,  he  was  guilty  of  contributory 
negligence.  These  instructions  were 
hcild  to  be  in  accord  with  the  princi- 
ples of  the  law.  In  affirming  the 
judgment  the  court  said:  ''If,  from 
all  the  circumstances,  the  defendant 
had  reason  to  apprehend  that  the 
building  would  be  moved  under  the 
wires  where  tfie  accident  occurred,  it 
was  its  duty,  knowing  its  wires  to 
be  highly  charged  with  electricity,  to 
have  such  wires  at  the  street  crossing 
insulated,  or  to  tflke  such  other  pre- 
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the  defendant,  Eichmond  Light  and  Railroad  Company,  of  their  intention  to 
have  said  pile  driver  hauled  through  various  streets  in  the  borough  of  Rich- 
mond, county  of  Richmond  and  city  of  New  York,  and  that  in  hauling  said 
pile  driver  along  said  highways  it  would  be  necessary  for  said  defendant  to 
raise  certain  trolley  wires  that  were  owned  and  controlled  by  it  along  the 
roadway  designated  by  the  plaintiff  and  said  Raymond  Concrete  Pile  Com- 
pany; and  that  the  defendant,  Richmond  Light  and  Railroad  Company  agreed 
with  the  plaintiff  and  said  Raymond  Concrete  Pile  Company  to  send  a  crew  of 
experienced  linemen  and  others  skilled  in  the  art  of  handling  electricity  along 
with  the  horses  and  wagon  belonging  to  the  plaintiff  in  order  to  protect  plain- 
tiff's chattels  from  coming  in  contact  with  the  trolley  wires  of  the  defendant. 
VI.  That  on  the  23rd  day  of  February,  1909,  while  plaintiff  was  engaged 
in  the  hauling  of  said  pile  driver  along  a  certain  street  known  as  Bay  street 
in  the  borough  of  Richmond,  county  of  Richmond,  city  of  New  York,  the  de- 
fendant, Richmond  Light  and  Railroad  Company,  sent  a  crew  of  men  in  its 
employ  along  with  the  plaintiff's  agents  and  servants,  and  from  time  to  time 
during  the  progress  of  the  hauling  of  said  pile  driver  said  crew  raised  various 
trolley  wires  and  gave  instructions  to  plaintiff's  agents  and  servants  when  to 
proceed  and  when  to  stop  the  progress  of  their  teams,  and  that  when  plain- 
tiff's truck  carrying  said  pile  driver,  to  which  was  attached  six  teams  of 
horses,  or  twelve  in  all,  arrived  at  Bay  street  adjacent  to  the  corner  of  Van- 
derbilt  avenue,  at  Clifton,  Staten  Island,  situated  in  the  borough  of  Richmond, 
county  of  Richmond  and  city  of  New  York,  the  agents,  servants  and  employees 
of  the  defendant  instructed  the  plaintiffs'  agents,  servants  and  employees  to 


cautions  as  might  be  necessary  to 
protect  any  one  who  might  be  liable 
to  be  upon  such  building  from  con- 
tact or  injury  from  such  wires." 
Winegamer  v.  Edison  Light  &  Power 
Co.,  83  Kan.  67,  28  L.  R.  A.  (N.  S.) 
677,  109  Pae.  778  (1910). 

Defendant  operates  a  street  railway 
and  furnishes  electricity  to  persons 
near  its  right  of  way.  A  line  of  wire 
was  strung  along  and  across  certain 
streets,  the  expense  of  erecting  the 
line  being  paid  by  the  school  district, 
which  wished  to  use  electricity,  and 
thereafter  paid  defendanl;  a  stipu- 
lated price  per  month  for  use  of  the 
current.  After  the  construction  of  the 
line  defendant  kept  it  in  repair  and 
assumed  control  over  it.  The  wires 
were  uninsulated,  carried  a  current  of 
650  volts,  were  strung  among  10  or  15 
telephone  wires,  and  did  not  differ 
much  in  appearance  from  the  tele- 
phone wires.  Six  or  seven  years  prior 
to  plaintiff's  injury,  a  house  mover, 
while  moving  a  house,  came  in  con- 
tact with  the  wires  at  the  place  where 
plaintiff  was  injured  and  pressed  de- 
fendant's wires  against  the  telephone 
wires,  burning  some  of  them  in  two, 
and,  upon  notice,  defendant's  servants 
made  the  repairs  necessitated  thereby. 


Plaintiff  was  moving  a  house  along  the 
street,  and  as  the  house  was  higher 
than  the  wires  he  climbed  on  top  and 
grasped  defendant's  wires  to  lift 
them,  together  with  several  of  the 
telephone  wires,  when  he  received  a 
shock  which  practically  destroyed  his 
hands.  The  wires  were  22  to  25  feet 
high  and  properly  strung,  except  for 
being  with  the  telephone  wires  and 
being  uninsulated.  On  the  day  be- 
fore, defendant's  servants  had  assisted 
plaintiff  in  moving  the  house  under  its 
trolley  wire.  In  a  suit  for  damages 
plaintiff  recovered  judgment  for  $6,- 
500,  from  which  this  appeal  was  taken. 
One  of  the  grounds  of  defense  was 
that  plaintiff  was  not  entitled  to  re- 
cover because  he  had  failed  to  pro- 
cure a  permit  to  move  the  house  on 
the  streets  as  required  by  ordinance. 
The  court  said  the  law  was  well  set- 
tled that  violation  of  an  ordinance 
will  not  defeat  recovery  unless  such 
violation  is  the  proximate  and  effi- 
cient cause  of  the  injury;  that  the 
city  was  the  only  one  to  complain 
of  plaintiff's  use  of  the  street;  that 
such  use  did  not  relieve  defendant  of 
the  duty  of  not  necessarily  exposingr 
him  to  the  danger  which  the  exercise 
of  the  highest  degree  of  care  on  its 
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stop  the  teams  attached  to  said  truck,  and  one  of  the  members  of  said  crew 
in  the  employ  of  the  defendant  Bichmond  Light  and  Bailroad  Company  pro- 
ceeded ahead  of  the  truck  and  at  or  near  the  crossing  of  Vanderbilt  avenue  and 
Bay  street  then  and  there  measured  the  distance  from  the  ground  to  the 
trolley  wires  overhead,  and  notified  the  driver  of  the  plaintiff's  wagon  to  pro- 
ceed, that  he  had  ample  room  to  drive  his  truck  under  said  trolley  wires,  and 
as  the  truck  and  pile  driver  situated  upon  it  came  directly  under  said  trolley 
wires,  the  top  of  said  pile  driver  came  in  contact  with  the  trolley  wires  of  the 
defendant,  and  the  electricity  that  was  being  transmitted  through  said  trolley 
wires  flashed  through  said  pile  driver  and  came  in  contact  with  the  twelve 
horses  belonging  to  plaintiff  attached  to  said  truck,  which  said  twelve  horses 
were  thrown  violently  to  the  ground,  and  instantly  killed  three  of  said  horses 
belonging  to  plaintiff  and  killing  another  shortly  afterward;  and  that  said 
shock  of  electricity  injured  four  other  animals  attached  to  said  truck  and  be- 
longing to  plaintiff  so  that  plaintiff  was  unable  to  use  them  for  a  period  of 
three  months,  from  February  23,  1909,  to  May  24,  1909. 

VII.  That  the  valine  of  said  four  animals  that  were  killed  as  aforesaid 
was  twelve  hundred  and  fifty  dollars. 

VIII.  That  plaintiff  was  compelled  to  expend  the  sum  of  six  hundred 
and  eight  dollars  in  the  hiring  of  four  horses  for  a  period  of  76  days,  from 
February  24  to  May  22,  1909,  inclusive,  at  the  rate  of  two  dollars  per  day  for 
each  horse,  to  take  the  place  of  the  four  animals  injured  as  aforesaid,  and 
was  further  compelled  to  expend  the  sum  of  one  hundred  and  twelve  dollars 


part  could  have  avoided,  and  that>  if 
plaintiff  had  possessed  a  permit,  his 
injury  would  have  been  none  the  less 
certain  or  painful.  Defendant  further 
eonteifded  that,  even  if  plaintiff  had 
obtained  a  permit,  his  action  in  inter- 
fering with  the  wires  amounted  to  a 
trespass,  and  should  bar  recovery. 
The  *court  replied  that  moving  houses 
along  a  public  highway  was  a  privilege 
that  might  rightfully  be  granted  by  the 
authorities  so  long  as  such  use  did  not 
amount  to  a  nuisance  or  destroy  pri- 
vate property  or  impair  the  obligation 
of  contracts;  that  while  such  use  was 
uncommon  and  extraordinary,  that  fact 
would  not  relieve  defendant  of  the 
duty  of  exercising  towards  plaintiff 
the  degree  of  care  required  of  users 
of  electricity,  and  that  plaintiff,  in 
lifting  the  wires  over  the  house,  was 
not  molesting  defendant's  property  to 
the  extent  of  damaging  it  or  interfer- 
ing with  its  service,  and  he  was,  at 
most,  a  mere  technical  trespasser, 
which  would  not  prevent  recovery.  It 
was  held  that,  even  if  defendant  was 
not  the  owner  of  the  wires,  there  was 
sufficient  evidence  to  fasten  the  con- 
trol and  maintenance  of  them  on  it, 
and  this  required  defendant  to  use 
such  wires  with   the  same  degree   of 


care  as  if  it  owned  them;  that  it  did 
certainly  own  and  control  the  current 
of  electricity  which  caused  the  injury. 
A  statute  pleaded  by  defendant  mak- 
ing it  a  misdemeanor  to  "unlawfully 
and  maliciously  destroy,  injure,  or 
otherwise  tamper  with  any  *  »  * 
line  or  pole,"  etc.,  was  held  to  be  no 
defense,  as  the  tampering  contem- 
plated is  such  as  is  unlawful  and  ma- 
licious, resulting  in  injury  to  the 
equipment,  and  merely  raising  the 
wires  to  prevent  the  house  from  strik- 
ing them  would  seem  to  be  an  act 
to  prevent  an  injury  to  the  wires 
rather  than  to  destroy  them.  The  gen- 
eral law  governing  the  duties  of  users 
of  electricity  was  stated  by  the  court 
to  be  to  exercise  "the  highest  degree 
of  care  practicable  to  protect  those 
from  danger  who,  through  business  or 
pleasure,  may  rightfully  go  into  places 
that  may  bring  them  in  contact  with 
wires  and  other  instrumentalities 
which  convey  and  carry  the  energy." 
Defendant  did  not  controvert  this 
statement  of  the  law  but  contended 
that,  as  its  wires  were  22  to  25  feet 
above  the  street,  it  could  not  reason- 
ably anticipate  that  plaintiff  would 
climb  up  and  come  in  contact  with 
them,  and  that,  placed  as  they  were. 
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Xor  veterinary  services,  medicines,  etc.,  in  endeavoring  to  cure  said  horses  of 
the   injuries   received   as   aforesaid. 

IX.  That  the  damages  aforesaid  were  occasioned  through  the  negligence 
and  carelessness  of  the  defendant,  its  agents,  servants  or  employees,  and  with- 
out any  neglect  on  the  part  of  the  plaintiff  whatsoever. 

X.  That  by  reason  of  aforesaid  plaintiff  suffered  damage  to  the  extent  of 
nineteen  hundred  and  seventy   ($1,970)   dollars  as  follows: 

Value  of  animals  destroyed  (4) $1,250.00 

Hire  of  four  horses  for   76  days  at  two  dollars  per 

day  each    608.00 

Veterinary  fees,  medicines,  etc 112.00 

$1,970;00 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  the  sum  of 
nineteen  hundred  and  seventy  dollars  besides  the  costs  and  disbursements  of 
this  action. 

Answer. 

The  defendant,  by  its  attorneys,  Kenney  &  Eadie,  for  amended  answer  to 
the  amended  complaint  of  the  plaintiff  herein,  alleges  and  states  as  follows: 

First.  Defendant  has  no  knowledge  or  information  suf&cient  to  form  a 
belief  as  to  the  allegations  contained  in  paragraphs  of  the  plaintiff's  amended 
complaint  marked  or  numbered  *'I,''  ^ail,"  "VII"  and  "VIII.'' 


it  owed  plaintiff  no  duty  to  insulate 
them  or  take  any  other  precautions 
than  the  evidence  showed  it  did  take. 
The  court  pointed  out  that  a  great 
number  of  houses  were  moved  along 
the  streets  of  the  city;  that  trouble 
with  the  wires  at  that  point  had  been 
previously  encountered  by  another 
house  mover  to  defendant's  knowl- 
edge, and  that  defendant's  servants 
had  assisted  plaintiff  in  getting  the 
house  under  its  trolley  wire  on  the 
day  prior  to  the  injury,  so  that  it 
could  not  be  declared  as  matter  of  law 
that  the  act  of  plaintiff  was  so  excep- 
tional and  unheard  of  that  a  reason- 
ably prudent  person,  exercising  the 
highest  degree  of  care,  would  not 
have  anticipated  that  those  engaged 
in  the  house  moving  business  would 
come  in  contiact  with  them,  and  that 
the  wire  in  question,  strung  as  it  was, 
was  highly  dangerous  when  a  contact 
was  made  with  the  telephone  wires 
alongside  of  it.  It  was  held  plaintiff 
could  not  be  held  guilty  of  contribu- 
tory negligence  as  matter  of  law,  in- 
asmuch as  the  evidence  showed  the 
wires  of  defendant  were  strung  among 
similar-looking  uninsulated  telephone 
wires  that  were  harmless  in  them- 
selves,  so   it  was  not  a   case   of   one 


knowingly  laying  hands  on  an  obvi- 
ously uninsulated  wire  which  he  could 
be  held,  as  matter  of  law,  to  know, 
or,  by  the  exercise  of  reasonable  pru- 
dence, would  have  suspected  was 
charged  with  a  dangerous  current. 
Defendant's  request  to  inastruct  that 
plaintiff  was  guilty  of  contributory 
negligence  because  he  did  not  use 
rubber  gloves  in  attempting  to  lift  the 
wires  was  held  to  have  properly  been 
refused  because,  while  such  precau- 
tion on  his  part  might  have  been  the 
safest  method,  it  was  for  the  jury  to 
decide  whether  the  method  he  used 
was  such  as  a  reasonably  prudent  per- 
son would  have  adopted.  Judgment 
was  affirmed.  Blackburn  v.  Southwest 
Missouri  B.  Co.,  180  Mo.  App.  548, 
167  S.  W.  457    (1914). 

2.    Fall  with  rotten  pole. 

In  Oollar  v.  Bingham  Lake  Rural 
Tel.  Co.,  1B2  Minn.  110,  L.  R.  A. 
1916  C  1249,  155  N.  W.  1075  (1916), 
it  appears  that  plaintiff,  while  moving 
a  house  along  a  village  street,  came  to 
defendant's  telephone  wires  which  in- 
terfered with  the  passage  of  the  house, 
and  notified  defendant's  secretary  to 
remove  them.  Upon  being  told  that 
linemen    would    have    to    be    procured 
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Second.  Upon  information  and  belief,  defendant  denies  the  allegations 
contained  in  paragraphs  of  the  plaintiff's  amended  complaint  marked  or  num- 
bered ''V,"  **VI,"  '*IX"  and  **X." 

Wherefore  defendant  demands  judgment  dismissing  the  complaint  herein 
with  costs. 

ANDREWS,  J.  Bay  street,  Stapleton,  is  a  street  35  to  45  feet  wide 
running  north  and  south  and  is  paved  with  asphalt.  Through  it  the 
defendant  has  a  double-track  electric  road.  Power  is  conveyed  to  the 
cars  through  two  overhead  trolley  wires  which,  although  loaded  with 
a  dangerous  current,  are  necessarily  exposed,  which  are  15  feet  from 
the  pavement  and  each  of  which  is  20  or  22  feet  from  the  nearest 
curb. 

On  February  23,  1909,  the  plaintiff  was  moving  by  truck  a  heavy 
pile  driver  the  top  of  which  reached  16  feet  or  more  from  the  pave- 
ment. Drawing  this  truck  were  fourteen  horses.  Two  of  them  were 
hitched  side  by  side  to  the  pole,  while  the  twelve  others,  two  by  two, 
were  attached  to  the  pole  by  a  cable.    Tied  to  the  rear  of  the  truck 


from  another  town  to  do  the  work, 
plaintiff  said  he  had  worked  as  a 
lineman,  and,  if  furnished  the  neces- 
sary tools,  he  would  do  the  work.  The 
tools  were  furnished  and  plaintiff 
climbed  a  pole  and  cut  the  wires,  when 
the  pole,  being  rotten  underground 
without  the  knowledge  of  plaintiff  or 
of  defendant's  secretary,  fell,  and 
plaintiff  received  severe  injuries,  for 
which  this  suit  was  brought.  Plaintiff 
based  his  right  of  action  upon  a  claim 
that  he  had  been  employed  by  defend- 
ant to  remove  the  wires,  and  the  rela- 
tion of  master  and  servant  existed 
between  them  at  the  time  of  the  acci- 
dent. The  court  said  that,  if  plaintiff 
was  acting  as  servant  of  defendant, 
the  evidence  was  probably  sufficient  to 
make  a  question  for  the  jury;  but 
if  he  was  acting  solely  in  the  fur- 
therance of  his  own  business,  and  was 
a  bare  licensee,  the  evidence  disclosed 
no  facts  upon  which  defendant  could 
be  held  liable,  and  their  relationship 
depended  upon  whether  plaintiff,  at 
the  time  of  his  injury,  was  performing 
an  act  which  it  was  defendant's  duty 
to  perform  in  removing  the  wires  to 
permit  passage  of  the  house.  Upon 
the  question  of  defendant's  duty  to 
remove  the  wires  the  court  said  that, 


while  the  village  undoubtedly  had  the 
power  to  require  defendant  to  raise  or 
remove  its  wires  to  permit  the  passage 
of  buildings,  it  had  not,  so  far  as  the 
record  disclosed,  done  so,  and  that  any 
duty  in  that  respect  rested  upon  the 
general  statutes,  which  gave  defend- 
ant the  right  to  erect  and  operate 
telephone  lines  in  the  highways,  but 
provided  that  "such  lines  shall  be  so 
located  as  in  no  way  to  interfere  with 
the  safety  and  convenience  of  ordi- 
nary travel  along  or  over  the  same." 
It  was  held  that  moving  a  house  along 
a  highway  did  not  constitute  "ordi- 
nary travel,"  and,  although  it  was 
assumed  that  plaintiff  was  rightfully 
moving  the  building  along  the  street, 
the  statute  requiring  defendant  to 
maintain  its  lines  so  as  not  "to  inter- 
fere with  the  safety  and  convenience 
of  ordinary  travel"  did  not  require 
it  to  remove  its  wires  to  permit  pas- 
sage of  the  building.  In  affirming 
the  order  of  the  trial  court  denying 
plaintiff  a  new  trial  after  dismissal  of 
his  suit,  the  court  said:  "Defendant 
WAS  prior  in  point  of  time,  and  had 
appropriated  the  street  to  the  use  of 
its  telephone  lines.  Neither  the  village 
council  nor  the  legislature  had  im- 
posed any  duty  upon  it  to  remove  its 
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was  another  team  hitched  to  a  wagon  the  wheels  of  which  were 
locked.  Obviously  the  truck  was  steered  by  the  action  of  the  two 
horses  hitched  to  the  pole.  The  twelve  in  addition  would  have  little 
effect  upon  it,  unless  the  cable  was  taut  and  they  were  pulling 
upon  it. 

The  truck  reached  Bay  street  from  the  east.  It  was  to  turn  toward 
the  south.  It  was  therefore  necessary  for  it  to  reach  the  west  side 
of  the  street,  and  to  do  so  it  had  to  pass  beneath  the  trolley  wires. 

The  defendant,  with  its  wires  and  other  structures,  was  rightfully 
in  the  street.  But  it  was  not  there  to  the  exclusion  of  those  other 
public  uses  to  which  the  street  is  adapted.  The  grant  to  it  was  un- 
der the  implied  condition  that  it  could  not  unreasonably  interfere 
with  such  uses.  Lambert  v.  Westchester  Elec.  R.  R.  Co.,  191  N.  Y. 
248,  83  N.  E.  977 ;  Opdyke  v.  R.  R.,  78  N.  J.  Law,  576,  76  Atl.  1032, 
29  L.  R.  A.  (N.  S.)  71;  McKim  v.  Philadelphia,  217  Pa.  243,  66  Atl. 


wires  for.  the  purpose  of  permitting 
the  moving  of  houses  along  the  streets. 
It  follows  that  plaintiff,  in  removing 
the  wires,  was  not  engaged  in  per- 
forming a  service  incumbent  upon  de- 
fendant to  perform,  and  cannot  be 
held  to  have  been  removing  them  in 
furtherance  of  defendant's  business. 
The  work  which  he  was  doing  was 
solely  in  furtherance  of  his  own  busi- 
ness; and,  although  performed  upon 
the  property  of  defendant  with  the 
consent  of  defendant,  did  not  make 
him  the  servant  of  defendant.  He  was 
a  mere  licensee,  and  the  ruling  of  the 
trial  court  was  correct." 

B.    Injury  to  house. 

In  Pearson  v.  Tri-State  Telephone 
&  Telegraph  Co.,  Ill  Minn.  331,  126 
N.  W.  1091  (1910),  plaintiff  sued  to 
recover  damages  for  injury  to  his 
house  by  its  coming  in  contact  with 
defendant's  telephone  cable  when  he 
was  moving  the  house  across  the 
street.  Plaintiff  recovered  a  verdict 
for  $100,  and  defendant  appealed  from 
an  order  denying  a  new  trial  on  the 
ground  that  there  was  no  evidence  in 
the  record  to  sustain  the  verdict.  It 
appeared  that  at  plaintiff's  request, 
and  upon  payment  by  him  of  $24,  de- 
fendant undertook  to  raise  the   cable 


for  the  passage  of  the  house,  and  did 
raise  it,  but  not  sufficiently  high,  so 
that  it  scraped  the  roof,  destroying 
shingles,  and  in  some  degree  wreck- 
ing the  house.  The  court  held  that 
the  request  of  defendant  to  raise  the 
cable,  the  undertaking  to  do  so,  and 
receipt  of  the  money  constituted  suffi- 
cient evidence  to  justify  the  conclu- 
sion that  defendant  agreed  to  raise 
the  cable  sufficiently  to  enable  the 
house  to  pass  without  damage,  and 
that  there  appeared  to  be  no  reason 
why  it  could  not  have  been  raised 
higher,  and,  as  the  house  had  been 
moved  up  to  the  street  before  the 
cable  was  raised,  the  proper  height  to 
raise  it  could  have  been  determined 
at  that  time.  The  judgment  was  af- 
firmed. 

n.  Hay-stacking  derricks  being  trans- 
ported. 

A.    Along  highway. 

While  plaintiff  was  hauling  a  hay 
derrick  29  feet  4  inches  high  along  a 
highway  the  extreme  top  of  the  der- 
rick came  in  contact  with  defendant 'b 
high-power  wires  which  were  strung 
across  the  highway.  The  current 
passed  down  the  derrick,  knocked 
plaintiff  down   and   rendered  him  nn- 
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340,  19  L.  R.  A.  (N.  S.)  506.  It  might  be  required  temporarily  to 
remove  its  tracks  if  the  street  was  to  be  graded  (Matter  of  Deering, 
93  N.  Y.  361) ;  or  if  a  sewer  were  to  be  built  (Brooklyn  Elec.  R.  R. 
Co.  V.  City  of  Brooklyn,  2  App.  Div.  98,  37  N.  Y.  Supp.  560;  New  Or- 
leans Gas  L.  Co.  V.  Drainage  Comn.,  197  U  S.  453,  25  Sup.  Ct.  471,  49 
L.  Ed.  831) ;  or  other  public  purposes  served  (Chicago,  B.  &  Q.  Ry. 
Co.  V.  Drainage  Com'rs,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed.  596, 
4  Ann.  Cas.  1175;  R.  R.  v.  Wakefield,  103  Mass.  ^61).  Nor  might  it 
interfere  with  the  reasonable  use  of  the  highway  by  travelers  upon  it, 
even  if  such  use  involved  temporary  obstruction  of  its  trafi&c  or  inter- 
ference with  its  wires.  Under  some  conditions,  such  a  use  might  in- 
clude the  removal  of  a  building.  Western  N.  Y.  &  P.  Traction  Co.  v. 
StiUman,  143  App.  Div.  717,  128  N.  Y.  Supp.  363.  Under  others,  it 
might  not.  Williams  v.  Ry.  Co.,  130  Ind.  71,  29  N.  E.  408,  15  L.  R.  A. 
64,  30  Am.  St.  Rep.  201.    But  in  any  event  such  use  must  be  reason- 


conscious,  frightening  the  team  and 
causing  it  to  run  away,  dragging  the 
derrick  over  him  and  injuring  him 
severely.  Plaintiff  brought  this  suit 
for  damages  and  recovered  judgment. 
On  the  question  of  contributory  negli- 
gence it  appeared  that  plaintiff  had 
driven  other  similar  derricks  under 
the  same  wires  without  injury,  but  it 
was  s-hown  that  thfey  were  slightly  lower 
than  the  one  involved  in  the  accident. 
The  court  said  that  it  was  for  the 
jury  to  say,  in  view  of  all  the  circum- 
stances, whether  a  reasonably  prudent 
and  careful  man  would  have  been  jus- 
tified in  assuming  that  defendant  had 
placed  its  wires  at  such  a  height,  or 
had  so  insulated  them,  that  they 
would  not  be  a  source  of  danger.  On 
the  question  of  d^endant's  negli- 
gence, plaintiff  pleaded  and  offered  in 
evidence  a  franchise  under  which  it 
was  alleged  that  defendant  was  op- 
erating and  which  required  its  wires 
to  be  35  feet  high,  on  poles  not  more 
than  100  feet  apart,  neither  of  which 
specifications  was  complied  with  at 
the  point  of  injury.  The  trial  court, 
however,  practically  instructed  the 
jury  that  violation  of  the  franchise 
would  not  be  a  ground  of  recovery, 
which  eliminated  the  franchise  from 
the  case,  and  it  was  given  to  the  jury 


as  a  common-law  action  of  negligence. 
The  evidence  tended  to  show  that  der- 
ricks of  the  same  character  were  in 
common  use  in  the  county,  and  the 
court  held  that  it  was  the  duty  of 
defendant  to  have  used  care  conmien- 
surate  with  the  extremely  dangerous 
character  of  the  force  it  was  engaged 
in  transmitting,  to  so  maintain  its 
wires  at  crossings  as  to  minimize  their 
danger  to  citizens  lawfully  using  the 
public  roads,  and  that  it  was  its  duty 
to  have  used  every  reasonable  pre- 
caution to  keep  its  wires  sufficiently 
high  for  the  safe  passage  of  struc- 
tures like  the  one  in  question,  wlhich 
were  common  in  that  locality.  The 
court  said  it  would  have  been  but  a 
small  item  of  expense  to  defendant 
to  have  placed  its  wires  high  enough 
to  have  eliminated  all  probability  of 
danger  to  persons  traveling  on  the 
highway.  Judgment  was  affirmed. 
Greenwood  v.  Eastern  Oregon  Power 
Co.,  67  Ore.  433,  136  Pac.  336  (1913). 
Plaintiff  brought  an  action  to  re- 
cover damages  for  the  death  of  her 
husband  from  a  shock  received  while 
attempting  to  move  a  derrick  under 
defendant's  power  wires.  On  the  first 
trial  a  demurrer  was  sustained  to 
plaintiff's  evidence,  and,  on  appeal, 
[  that  judgment  was  reversed  (94  Kan. 
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able,  and  the  traveler  might  not  unduly  interrupt  the  operations  of 
the  road  or  negligently  injure  its  structures.  Reasonable  use  with 
concurrent  rights  is  the  rule. 

We  cannot  say  that  the  removal  of  this  pile  driver  was  an  unrea- 
sonable  use  of  Bay  street.  When  they  reached  that  street,  therefore, 
what  was  the  duty  of  the  plaintiflP's  servants  t  They  might  not  heed- 
lessly destroy  the  defendant's  wires.  If  without  danger  they  might 
raise  them  and  so  pass  beneath,  they  might  do  so.  But  these  wires 
were  exposed,  and  to  the  unskilled,  dangerous.  If  contact  were 
made  injury  might  happen,  not  only  to  plaintiflP's  servants  but  to  de- 
fendant's property.  If  so,  doubtless  it  would  be  claimed  that  the 
plaintiff  was  negligent.  Yet  it  had  the  right  to  pass.  Under  these 
circumstances,  the  defendant  was  notified  of  the  situation.  Equally 
recognizing  the  respective  rights  of  the  parties,  the  defendant  at 
once  sent  a  wrecking  wagon  and  a  gang  of  men  so  that  the  plaintiff 
might  do  in  safety  what  it  had  a  right  to  do.    In  this  the  defendant 


462,  147  Pac.  63).  The  second  trial, 
from  which  this  appeal  was  taken,  re- 
sulted in  a  verdict  and  judgment  for 
$8,000.  Deceased  was,  by  occupation, 
a  mover  of  houses,  machinery,  and  ar- 
ticles of  like  character.  The  derrick 
he  was  moving  was,  when  loaded  on 
trucks,  21  feet  high,  and  defendant's 
wires  were  strung  at  right  angles 
across  the  road  20  feet  from  the 
ground.  When  the  wires  were  reached 
the  owner  of  the  derrick,  who  had 
climbed  it  to  lift  over  the  telephone 
wires  previously  encountered,  refused 
to  lift  the  power  wires,  and  another 
man  assisting  in  the  work  also  refused 
because  of  their  dangerous  nature. 
Deceased  turned  the  team  over  to  an- 
other to  drive  while  he  ascended  the 
derrick  to  lift  the  wires.  He  directed 
the  handling  of  the  team  while  doing 
so,  and  had  lifted  one  of  the  wires 
over  the  derrick,  and  was  on  his  knees 
attempting  to  raise  the  other  when  he 
received  the  shock  which  killed  him. 
Deceased  had  been  engaged  in  moving 
houses,  machinery  and  derricks  for  10 
years  in  the  district  where  defendant 
had  about  150  miles  of  wires  crossing 
the  highways.  The  petition  contained 
an  averment  that  deceased  took  hold 
of    the    wires    preparatory    to    Ufting 


them,  when  he  slipped  and  fell,  and 
thus  came  in  contact  with  the  wires 
that  killed  him.  Defendant  contended 
that  a  demurrer  to  the  evidence  should 
have  been  sustained  because  no  testi- 
mony supported  the  averment.  The 
court  said  the  contention  bordered  on 
the  technical,  as  it  was  conceded  that 
deceased  was  handling  the  wires  in 
some  manner,  and,  as  the  witnesses 
were  on  the  ground,  none  of  them 
could  tell  the  exact  manner  in  which 
he  came  in  contact  with  the  wires, 
and  the  slight  variance  occasioned  no 
possible  prejudice  to  defendant  be- 
cause its  claim  of  contributory  negli- 
gence was  not  strengthened  by  the 
evidence  showing  the  facts.  Further- 
more, upon  request,  the  trial  court 
would  have  allowed  the  petition  to  be 
amended  to  conform  to  the  proof  even 
after  judgment.  On  the  question  of 
contributory  negligence  the  court  ad- 
hered to  its  opinion  given  on  the 
former  appeal  that,  upon  the  evidence, 
it  could  not  be  said  that  deceased  w^as 
guilty  of  contributory  negligence  as  a 
matter  of  lav*  In  the  opinion  on  that 
appeal  it  appears  that  the  evidence 
showed  that  the  wires  in  question  car- 
ried 5,500  volts  and  were  of  about 
the  same  b\zq  aad  appe^r^^i^  ^s  telQ- 
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was  not  a  mere  ** volunteer.''  It  was  performing  what  in  our  judg- 
ment was  its  legal  duty.  This  gang  lifted  the  wires,  signaled  when 
they  were  ready,  and  the  truck  was  thus  enabled  to  cross  to  the  west 
side  of  Bay  street  and  turn  to  the  south.  The  wrecking  wagon  fol- 
lowed it  closely  to  protect  the  defendant's  wires  should  the  need 
again  arise. 

If  the  pile  driver  came  in  contact  with  the  exposed  wires,  every 
one  recognized  that  there  was  danger;  but  just  so  long  as  the  truck 
was  on  the  level  or  was  going  uphill  the  cable  attached  to  the  horses 
would  be  taut,  and  there  would  be  no  difficulty  in  steering  it  safely 
along  the  street  near  the  curb. 

This  was  at  first  the  situation.  There  was  a  slight  ascent,  but 
when  the  top  of  the  bill  was  reached  a  more  difficult  problem  was 
presented.  Ahead  was  a  descent.  The  road  was  not  straight,  but  on 
a  curve.  A  tree  stood  at  the  side  with  branches  reaching  over  the 
street.    The  pavement  was  smooth.    It  had  been  raining,  and  it  was 


phone  wires;  that  other  higher  power 
wires  of  defendant  crossing  the  road 
a  short  distance  therefrom  were  car- 
ried at  a  greater  height,  so  that  they 
did  not  interfere  with  the  derrick; 
that  deceased  was  uneducated  and 
without  electrical  training  or  experi- 
ence, and  that  it  was  plausible  that 
he  did  not  know  or  believe  they  were 
dangerous,  and  whether  they  were 
carrying  a  heavy  or  dangerous  cur- 
rent was  not  apparent  to  ordinary 
observation.  Defendant  on  the  sec- 
ond trial  called  two  of  its  employees 
as  witnesses,  who  testified  to  having, 
on  previous  occasions,  helped  deceased 
to  move  structures  under  wires,  and 
that  they  had  warned  him  of  the  dan- 
ger of  handling  such  wires,  and  it 
was  urged  that,  therefore,  the  finding 
was  contrary  to  the  evidence.  The 
court  held  that  the  jury,  by  their 
special  answers,  indicated  that  for 
Pome  reason  they  discredited  the  testi- 
mony of  those  witnesses,  and  that, 
where  the  trial  court  was  satisfied  that 
the  jury  had  disregarded  evidence, 
it  should  consider  that  fact  on  the  mo- 
tion for  a  new  trial.  When  a  case 
came  to  the  supreme  court  with  the 
verdict  approved  by  the  trial  court 
it  would  be  presumed  that  the  court 


which  heard  the  testimony  did  not 
regard  the  finding  of  the  jury  as  such 
evidence  of  passion  and  prejudice  as 
to  warrant  a  new  trial.  The  wires 
which  caused  the  death  of  decedent 
had  originally  been  insulated,  but  the 
insulation  had  worn  off,  and  defendant 
called  a  number  of  expert  witnesses, 
who  testified  it  was  not  good  practice 
to  insulate  wires  carrying  a  voltage 
as  high  as  5,500,  and  upon  such  testi- 
mony defendant  contended  that  its 
construction  was  in  good  condition 
and  that  it  complied  with  all  require- 
ments as  to  safety  as  determined  by 
the  expert  witnesses.  To  this  the 
court  answered  that  "expert  wit- 
nesses determine  nothing.  They  tes- 
tify to  facts  and  to  their  opinions 
concerning  conditions,  and  the  jury 
determine  what  the  facts  are.*'  Ob- 
jections were  made  to  instructions 
given  and  refused  as  to  the  duty  to 
insulate  the  wires,  on  the  ground  that 
they  assumed  a  fact  which  was  dis- 
puted by  the  evidence.  The  court  re- 
plied that  it  was  only  fair  to  con- 
sider the  instruction  in  question  in 
connection  with  other  instructions 
which  charged  that  it  was  the  duty 
of  defendant  to  keep  its  wires  insu- 
lated so  they  would  be  harmless,  "or 
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therefore  probably  wet  and,  to  some  extent,  slippery.  The  load  was 
of  great  weight.  It  could  only  be  held  back  and  steered  by  the  ac- 
tion of  the  horses  attached  to  the  pole.  For  this  purpose  the  other 
twelve  horses  were  practically  useless.  The  truck  had  no  brake.  The 
wagon  behind  would  act  as  a  brake  to  some  extent,  and  would  serve 
to  steady  the  truck  in  its  descent ;  just  how  much  it  is  difl&cult  to  say 
without  experiment.  Any  one  who  has  attempted  to  drive  a  heavy- 
wagon  down  a  hill  with  a  pair  of  horses  holding  back  against  a  load 
knows  how  the  wagon  inevitably  moves  from  side  to  side.  To  keep 
a  straight  course  is  most  diflScult.  With  reason,  therefore,  the  serv- 
ants of  the  plaintiff  hesitated. 

However,  they  were  rightfully  in  the  street.  This  the  defendant 
had  recognized.  With  its  wagon  the  defendant's  servants  were  on 
the  spot  to  prevent  a  collision.  Once  already  they  had  done  so. 
Just  how  eflScient  they  would  or  could  be  we  may  assume  the  driver 
of  the  truck  and  his  companions  did  not  know.     But  in  any  event, 


if  not  insulated,  to  keep  them  in  a 
position  and  location  out  of  reach  of 
all  common  ordinary  traf&e  and 
travel,"  and  that,  moreover,  defend- 
ant was  confronted  with  the  law  as 
declared  in  a  former  opinion  (see 
Winegarner  v.  Edison  Light  &  Power 
Co.,  I,  A,  1,  ante),  to  the  effect  that 
it  is  the  duty  of  an  electric  company, 
having  reason  to  apprehend  the  mov- 
ing of  structures  higher  than  its 
wires,  to  have  such  wires  at  street 
crossings  insulated,  or  to  take  such 
other  precautions  as  might  be  neces- 
sary to  protect  anyone  who  might  be 
likely  to  be  upon  such  structures.  To 
a  contention  that  there  was  error  in 
refusing  to  instruct  that  deceased  was 
a  trespasser  when  he  drove  the  der- 
rick against  the  wires,  and  that  there- 
fore defendant  owed  him  no  duty  ex- 
cept not  to  injure  him  wantonly,  the 
court  answered  that  deceased  was 
lawfully  using  a  public  highway  when 
he  was  killed,  and  was  in  no  sense  a 
trespasser,  nor  was  he  a  mere  licensee 
of  defendant.  It  was  held  that  the 
court  properly  refused  to  instruct  that 
defendant  had  the  right  to  maintain 
its  wires  across  the  road  because,  as 
no  contention  was  made  to  the  con- 
trary, such  instruction  was  not  needed. 


The  jury  found  that  deceased  could 
have  moved  the  derrick  under  the 
wire  by  lowering  it  and  hauling  it  in 
a  horizontal  position,  and  defendant 
contended  that  it  was  entitled  to  judg- 
ment, and  that  the  court  should  have 
found  deceased  guilty  of  contributory 
negligence  as  matter  of  law  because 
he  failed  to  adopt  the  safer  method. 
The  court  said  the  fact  that  there 
was  a  safer  method  was  a  circum- 
stance proper  for  the  jury  to  consider 
in  determining  whether  deceased  ex- 
ercised ordinary  care  and  prudence. 
Defendant  introduced  testimony  that 
no  accident  had  occurred  at  the  place 
in  question  before,  and  urged  that 
such  fact  was  strong  evidence  that 
its  wires  were  not  in  an  unsafe  and 
dangerous  condition.  This,  the  court 
said,  was  a  circumstance  proper  to  be 
urged  before  the  jury,  but  the  fact 
itself  had  no  place  in  an  argument 
before  a  court  which  could  not  deter- 
mine the  facts.  The  judgment  was  af- 
firmed. Wade  y.  Empire  Dist.  Elee. 
Co.,  98  Kan.  366,  158  Pac.  28  (1916). 
On  rehearing  (reported  in  —  Kan.  — , 
158  Pac.  1110  (1916)  ),  defendant  urged 
that  the  court  misunderstood  its  point 
as  to  variance  between  the  petition 
and    proof;    that    defendant    did   not 
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again  the  defendant  was  not  a  mere  volunteer.  It  was  so  managing 
its  property  as  to  reconcile  its  rights  with  those  of  the  plaintiflf. 

Knowing  whether  or  not  the  situation  was  safe,  seeing  the  plain- 
tiflf's  hesitation,  the  defendant  urged  it  on.  The  plaintiflE's  foreman, 
to  some  extent,  at  least,  had  explained  his  difl&culty  to  the  defendant's 
foreman.  He  said  that  the  truck  would  be  likely  to  turn  into  the 
wires ;  that  one  end  or  the  other  would  strike  them.  In  reply,  the  de- 
fendant's  foreman  assured  him  that  he  and  his  companions  were 
there  and  that  they  would  raise  the  wires  if  it  was  necessary.  He 
said:  **We  are  here,  and  we  will  protect  you.  What  more  do  you 
want?" 

It  is  familiar  knowledge  that  an  inference  or  invitation  of  assur- 
ance may  be  drawn  from  the  raised  gate  at  a  railway  crossing — an 
inference  drawn  equally  whether  the  gate  is  required  to  be  main- 
tained or  is  maintained  voluntarily.  In  principle  the  express  assur- 
ance here  given  is  not  unlike  that  there  drawn  from  circumstances. 


rely  upon  variance,  but  upon  the  fact 
that  deceased  voluntarily  took  hold  of 
the  wires  with  his  bare  hands,  as 
showing  contributory  negligence.  The 
court  answered  that  it  fully  agreed 
that  the  evidence  showed  voluntary 
contact,  but  that  the  question  of  con- 
tributory negligence,  which  really  was 
the  only  question  in  the  case,  was  for 
the  jury  to  determine  under  all  the 
circumstances. 

B.    Over  highway  bridge. 

Plaintiff  was  injured  by  his  hay 
derrick  coming  into  contact  or  near 
contact  with  defendant's  high-power 
wires  while  it  was  being  transported 
over  a  bridge  in  a  highway  and  caus- 
ing the  current  to  pass  down  a  wire 
cable  attached  to  the  derrick.  A  per- 
emptory nonsuit  was  granted  by  the 
trial  court,  and  it  was  contended  that 
this  was  error,  as  a  peremptory  non- 
suit could  not  be  granted  without  the 
consent  of  plaintiff.  The  circuit  court 
of  appeals  held  that  a  nonsuit  could 
be  granted  under  a  rule  that  the  fed- 
eral courts  will  follow  the  state  law 
in  that  respect,  and  the  state  statute 
provided  for  involuntary  nonsuit  on 
the  motion  of  defendant.  Such  motion 
was  held  to  admit  the  existence  of 
19  N.  C.  C.  A.— 34 


every  fact  in  favor  of  plaintiff  which 
the  evidence  tended  to  prove,  or 
which  could  be  gathered  from  any 
reasonable  view  of  the  evidence,  and, 
in  sustaining  the  nonsuit,  the  trial 
court  in  effect  held  that  plaintiff  had 
presented  no  evidence  tending  to  show 
that  the  proximate  cause  of  the  injury 
was  the  negligence  of  defendant.  The 
evidence  was  held  by  the  court  to 
tend  to  show  that  the  highest  point  of 
the  derrick  was  27  feet  6  inches;  that 
derricks  similar  in  construction  and 
height  were  owned  by  farmers  gener- 
ally in  the  neighborhood,  and  were 
frequently  moved  along  the  highways, 
and  were  in  common  use  prior  to  the 
construction  of  defendant 's  power  line; 
that  the  bridge  which  plaintiff  was 
approaching  was  higher  than  the  road- 
way on  either  side,  and  was  built  be- 
fore the  power  line  was;  that  the 
lowest  wire  was  nearer  the  ground  at 
the  point  of  the  injury  than  at  other 
points,  being  but  about  27  feet  3 
inches  high,  while  at  other  points  it 
was  from  29%  to  31  feet;  that  the 
standard  of  construction  for  such  a 
power  line  in  that  country  was  for 
the  lowest  transmission  wire  to  be 
from  30  to  33  feet  from  the  ground; 
that  it  was  impossible  to  pass  o^er 
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Relying  upon  it  as  they  had  relied  on  the  earlier  assurance  when 
they  drove  under  the  wires,  the  plaintiflP's  servants  started  down  the 
hill.  The  result,  which  was  reasonably  to  be  expected,  happened. 
The  front  end  of  the  truck  ran  toward  the  middle  of  the  street  and 
come  into  collision  with  the  trolley  wire,  which  was  not  lifted  by  the 
defendant's  servants  as  they  had  promised.  Electricity  passed  through 
the  truck,  and  some  of  the  horses  attached  to  it  were  killed.  Under 
these  circumstances,  we  think  there  is  a  fair  question  of  fact  for  the 
jury  as  to  whether  the  defendant's  servants  were  not  negligent  in 
stating  that  they  could  and  would  lift  the  wire  if  danger  became  im- 
minent, and  in  inviting  the  plaintiflP  to  drive  on,  when  as  they  now 
say  that  was  an  impossible  thing  for  them  to  do.  Whether  there  was 
danger  or  not  was  a  matter  in  respect  to  which  they  assumed  to  have 
superior  knowledge.  Further,  in  giving  the  assurance  that  they  did, 
it  follows  that  at  least  the  jury  might  find  that  they  were  acting 
within  the  scope  of  their  authority.    They  were  engaged  in  their  mas- 


the  road  and  the  bridge  at  the  point 
of  the  accident  with  a  derrick  such  as 
plaintiff's  without  passing  under  de- 
fendant's transmission  line.  It  was 
not  contended  that  defendant's  wires, 
which  carried  a  current  of  23,000 
volts,  should  have  been  insulated  at 
the  place  where  the  injury  occurred, 
but  that  they  should  have  been  car- 
ried at  such  height  as  would  permit 
the  safe  passage  over  the  highway  and 
bridge  of  such  a  structure  as  plain- 
tiff's and  that  the  standard  of  such 
safety  was  well  known  to  defendant. 
It  was  held  that  it  was  clearly  the 
duty  of  defendant  to  raise  and  keep 
its  high-power  wires  sufficiently  high 
for  the  safe  passage  of  such  struc- 
tures; that  the  evidence  tended  to 
show  defendant  had  not  performed 
such  legal  duty,  and  that  the  ques- 
tion of  defendant's  negligence  should 
have  been  submitted  to  the  jury.  De- 
fendant contended  that  plaintiff  was 
guilty  of  contributory  negligence,  and 
supported  the  charge  by  evidence  that 
it  was  the  long  end  of  the  boom  car- 
rying the  cable  which  came  in  contact 
with  the  wires,  and  that  when  the 
turn  was  made  to  go  upon  the  bridge 
th^   boom   swung  out  over  the   fence 


and  under  the  wires  of  defendant. 
From  this  evidence  it  was  argued  that 
either  in  starting  the  team  the  der- 
rick was  jerked,  or  plaintiff  pulled  on 
the  boom  rope,  and  caused  the  long 
end  of  the  boom  to  be  raised  and 
come  in  contact  with  the  wires.  The 
court  said  there  was  nothing  in  the 
record  to  support  the  inferences  thus 
drawn  from  the  evidence,  but  if  there 
had  been  it  would  have  been  for  the 
jury  to  draw  them  as  inferences  of 
fact,  not  for  the  court  to  draw  them 
as  inferences  of  law.  Further,  on 
the  question  of  contributory  negli- 
gence, the  court  referred  to  testimony 
of  plaintiff  that  he  had  been  informed 
that  the  wires  were  30  feet  high; 
that  just  prior  to  the  accident  he  had 
moved  the  derrick  under  the  wires 
without  any  difficulty  at  a  point  300 
yards  from  the  place  wliere  the  in- 
jury occurred,  and  that  on  several 
prior  occasions  he  had  moved  the 
derrick  under  the  wires  at  different 
points  along  that  highway  without  in- 
terference or  contact.  Under  these 
circumstances  it  was  held  the  question 
of  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the 
jury.     Judgment    was   reversed,   with 
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ter's  business.  They  were  acting  not  for  themselves  but  for  it,  and 
here,  as  when  the  wires  were  first  raised,  it  might  well  have  been 
their  duty  to  notify  the  plaintiff's  servants  when  they  might  proceed 
in  safety.  We  think,  also,  that  the  question  of  the  plaintiff's  contrib- 
utory negligence  was,  under  these  circumstances,  for  the  jury. 

The  judgment  of  the  Appellate  Division  should  be  reversed;  but, 
as  that  court  has  disapproved  the  finding  of  the  jury,  a  new^  trial 
should  be  ordered,  with  costs  to  abide  the^  event. 

CHASE,  J.,  dissenting.  After  the  plaintiff's  truck  with  its  load 
reached  the  west  side  of  Bay  street,  there  was  nothing  to  prevent  its 
being  safely  taken  along  that  street  under  the  defendant's  cross- 
wires,  if  it  was  kept  at  or  near  the  curb  line.  There  was  a  greater 
clearance  under  the  cross-wires  at  the  side  than  in  the  center  of  the 
street.     After  reaching  the  west  side  of  the  street,  the  truck  was 


instructions  to  grant  a  new  trial. 
Shank  v.  Great  Shoshone  &  Twin  Falls 
Water  Power  Co.,  124  C.  C.  A.  35, 
205  Fed.  833  (1913). 

0.     From  lane  Into  highway. 

Defendant  constracted  a  power  line 
along  a  highway  with  the  wires  27 
feet  8%  inches  above  the  ground. 
About  4  years  after  it  was  constructed 
plaintiff,  who  was  18  years  of  age, 
with  his  father  and  others,  started  to 
haul  a  hay-stacking  derrick  out  of  a 
lane  into  the  road.  The  boom  was  of 
the  stationary  type,  reaching  30  feet 
4  inches  from  the  ground.  On  reach- 
ing the  power  line  they  estimated  that 
the  derrick  would  pass  under  the 
wires,  but  to  make  sure,  they  removed 
the  rear  wheels  of  the  truck  upon  which 
it  was  supported  to  lower  the  boom. 
The  horses  were  unhitched,  and  the 
truck  was  moved  forward  by  hand. 
When  the  boom  was  near  the  wires 
plaintiff  and  his  father  went  to  the 
other  side,  of  the  road  to  make  sure 
whether  the  boom  would  clear  the 
wires,  and,  both  being  of  the  opinion 
that  it  would,  the  derrick  was  moved 
forward  by  pulling  on  an  iron  cable 
attached  to  the  boom.    As  the  boom 


was  passing  under  the  first  wire,  and 
without  actual  contact  therewith,  the 
current  arced  and  passed  down  the 
cable,  inflicting  injuries  on  plaintiff 
which  necessitated  amputation  of  his 
left  arm  and  both  legs  below  the 
knees.  An  action  for  damages  was 
brought  on  the  ground  that  defendant 
was  negligent  in  stringing  its  wires 
80  low  ac  to  interfere  with  the  free 
passage  of  the  derrick  under  them. 
Defendant  denied  negligence,  and  al- 
leged that  the  injury  was  due  to 
plaintiff's  own  negligence.  On  the 
first  trial,  a  verdict  and  judgment  for 
$25,000  was  obtained,  which  was  re- 
versed on  appeal  (170  Cal.  115,  148 
Pac.  788)  on  the  ground  that  plaintiff 
had  failed  to  prove  negligence  in  the 
construction  of  defendant's  line.  On 
the  second  trial  a  verdict  and  judg- 
ment was  recovered  for  the  same 
amount,  from  which  this  appeal  was 
taken.  The  court  held  the  law  gov- 
erning the  duty  of  electric  compa- 
nies in  constructing  power  lines  to  be, 
as  stated  in  its  former  opinion,  "to 
exercise  a  high  degree  of  care  in  plac- 
ing the  wires,  so  as  not  to  interfere 
with  traffic  on  the  ordinary  highway, 
and  so  as  to  avoid  contact  with  and 
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driven  southerly  300  or  400  feet   before  it  was  at  the   height   of 
ground.    It  was  then  stopped. 

In  considering  the  relative  rights  and  obligations  of  the  parties 
the  conversation  between  the  two  foremen  before  the  truck  was  again 
started  is  helpful.  As  given  by  the  plaintiff's  foreman,  it  was  as 
follows : 

VQ.  And  then  you  had  a  talk  with  the  foreman!  A.  Then  I  had  a  talk 
with  the  foreman.  I  went  outside  and  stood  there  while  we  were  hooking  up 
the  horses.  I  merely  asked  him  what  did  he  think  about  it.  *0h,'  he  said, 
*he  measured  it — everything  would  be  all  right  if  we  would  keep  to  the  right.' 

**Q.  And  what  did  you  say  to  that?  A.  I  explained  to  him.  I  said, 
*  Now  this  is  going  to  turn  around  either  one  end  or  the  other  and  strike  that 
wire  just  as  sure  as  you  live  when  you  are  going  down  that  hill.'  He  said, 
*No,  it  ain't.    We  are  here.    We  will  raise  the  wire  up  for  you.'  *  *  * 

*'Q.  Mr.  Hazlegreen,  after  the  foreman  told  you  that  he  was  there  and 
that  he  would  raise  the  wires,  did  you  say  anything  to  him?  A.  Why,  I  said 
to  ^im:  'Well,  wait  a  minute;  I  have  to  think  over  that.  In  regards  to 
what?' 

*'Q.     Well,  give  me  this  conversation  that  you  had  with  him,  before  you 


injury  to  any  person  or  object  which 
may  reason«ably  be  expected  to  pass 
under  the  wires."  The  court,  after 
reviewing  the  testimony,  said  that  it 
showed  that  the  movement  of  der- 
ricks exceeding  the  height  at  which 
the  wires  were  strung  at  the  point  in 
question  was  not  an  infrequent  or  un- 
common occurrence;  that,  while  such 
derricks  were  not  ■  as  common  on  the 
highways  as  ordinary  vehicles,  never- 
theless, during  the  haying  season,  they 
were  quite  properly  and  frequently 
conveyed  over  the  highways,  a  fact 
which  it  was  the  duty  of  defendant 
to  have  ascertained  before  stringing 
its  wires  so  as  to  make  provision  for 
free  passage  of  such  derricks  under 
them.  Evidence  that  other  telephone 
and  high -power  wires  were  strung 
along  highways  at  the  same  or  lower 
heights  as  defendant's  was  held  to  be 
of  no  consequence  and  to  afford  no 
protection  to  defendant  in  its  invasion 
of  the  right  of  those  who  were  en- 
titled to  a  safe  and  unobstructed  or- 
dinary use  of  the  highways.  It  was 
held  that  plaintiff  was  not  guilty  of 
contributory  negligence,  as  it  was  not 
a  case  where  one,  having  knowledge 
of   the    dangerous    character   of    elec- 


tricity, carelessly  and  recklessly 
placed  himself  in  actual  contact  with 
it,  but  that  the  testimony  showed  that 
neither  plaintiff  nor  those  associated 
with  him  were  aware  of  the  propen- 
sity of  high-power  electricify  to  arc 
or  leap  over  the  intervening  space  to 
a  conductor  brought  near  but  not  in 
contact  with  it  but  that  they  believed 
no  harm  would  result  unless  actual 
contact  was  made  and  took  precaution 
by  actual  observation  to  ascertain 
whether  such  contact  would  not 
occur.  Judgment  was  affirmed.  Fair- 
bairn  V.  American  River  Electric  Co., 
—  Cal.  — ,  175  Pac.  637  (1918).  Be- 
hearing   denied. 

D.     From  field  into  highway. 

Defendant's  power  line  ran  along  a 
right  of  way  on  the  land  of  deceased 
and  telephone  wires  were  strung  on 
the  same  poles  beneath  the  power 
wires.  Once  prior  to  the  accident  in- 
volved in  this  suit,  deceased,  while 
moving  his  hay  derrick  under  the 
wires,  climbed  the  derrick  and  lifted 
the  telephone  wires  over  it.  Later  in 
again  passing  under  the  wires  the 
derrick  came  in  contact  with  the 
power  line  and  broke  it  in  two,  the 
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proceeded  to  go  along  with  your  truek.  Was  anything  said  at  that  particular 
timef     A.     Nothing,  only,  as  everything  is  all  right,  go  ahead. 

**Q.     Who  said  that?     A.     The  foreman  of  the  wrecking  crew. 

**Q.  And  then  what  did  you  dof  A.  Well,  I  had  all  my  drivers  standing 
there  alongside  of  me. 

**Q.  Yes,  and  what  did  you  dof  A.  We  used  a  little  judgment  before 
we  started,  and  we  asked  one  another  would  we  think  it  right  for  to  start. 
So  the  wrecking  crew  people  told  us  to  go  ahead:  'We  are  here,  and  we  will 
protect  you.     What  more  do  you  want!'  " 

The  second  truck  was  then  attached  to  the  truck  carrying  the  pile 
driver,  and  its  wheels  were  chained  so  as  to  make  it  a  drag  on  the 
loaded  truck  and  prevent  it  from  descending  the  slight  grade  by 
gravity.  Plaintiff's  foreman  directed  his  drivers  to  start  the  horses 
and  they  proceeded  with  the  load.  After  going  a  short  distance,  the 
pile  driver  came  into  contact  with  the  live  wire,  and  some  of  the  horses 
were  injured.  A  short  time  thereafter  the  horses  that  were  not  in- 
jured were  attached  to  the  truck,  and  it  with  the  pile  driver  was 
taken  to  the  place  of  destination  without  assistance  or  further  acci- 


shock  knocking  the  horses  down  on 
their  knees.  Thereafter  the  wires 
were  raised  at  the  request  of  deceased. 
On  the  occasion  in  question  the  der- 
rick was  moved  across  the  field  to  the 
power  line  and,  although  the  day  was 
clear  and  there  was  nothing  to  pre- 
vent deceased  from  seeing  that  the 
clearance  was  doubtful,  he  drove  the 
derrick  against  the  telephone  wires 
with  such  force  that  the  sup- 
porting poles  were  pulled  towards 
each  other,  causing  the  power 
wires  to  sag  so  that  they  came 
in  contact  with  the  derrick.  The  der- 
rick was  rigged  with  two  wire  cables, 
a  supporting  cable  and  a  pulling  cable. 
The  pulling  cable  reached  the  ground 
and  trailed  along  some  distance  and 
from  it  and  other  parts  of  the  ap- 
paratus sparks  and  flashes  were  is- 
suing. The  supporting  cable  was  at- 
tached to  the  derrick,  ran  to  the  top 
of  the  mast  and  thence  to  a  hemp 
rope  by  which  it  was  fastened  to  the 
crossbeam  and  did  not  touch  the 
ground  at  any  point  and  there  was 
no  sign  of  electricity  in  it.  Deceased 
told  one  of  the  men  to  untie  the  rope 
and  let  the  derrick  down  so  that  it 
would  be  released  from  the  wires  but 


the  man  refused  to  do  so,  whereupon 
deceased  attempted  to  release  it  al- 
though he  was  warned  by  another 
man  to  keep  away.  While  he  had 
hold  of  the  hemp  rope  within  a  foot 
of  the  supporting  cable  he  received  a 
shock  which  killed  him.  Deceased 
could  have  telephoned  defendant  to 
shut  off  the  power  and  that  was  done 
after  the  accident.  Under  these  cir- 
cumstances it  was  held  that  deceased 
was  guilty  of  cohtributory  negligence 
and  judgment  for  defendant  was  af- 
firmed. Druse  v.  Pacific  Power  & 
Light  Co.,  86  Wash.  519,  150  Pac. 
1182    (1915). 

Defendant's  high-power  transmission 
line  runs  parallel  with  and  along  the 
edge  of  the  right  of  way  of  the  public 
roads,  the  wires  being  supported  on 
cross  arms  40  feet  above  the  ground 
and  carrying  a  very  heavy  voltage. 
Plaintiff,  a  boy  16  years  old  but  well 
grown  and  strong,  was  employed  as 
one  of  a  hay-stacking  crew.  The  der- 
rick upon  which  he  worked  consisted 
of  large  timbers  in  the  form  of  skids 
placed  upon  the  ground  upon  which 
was  reared  a  stack  pole  45  feet  high, 
on  top  of  which  was  an  arm  18  feet 
long   arranged   so   it   would   swinff   or 
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dent.  In  doing  so  it  was  kept  along  the  curb  and  passed  under  the 
or  OSS- wires.  The  front  wheels  of  the  truck  were  four,  and  the  rear 
wheels  six,  feet  apart.  When  the  accident  occurred  and  the  propel- 
ling power  was  removed  from  the  truck,  it  stopped  immediately,  and 
its  left  front  wheel  was  on  or  very  near  the  defendant's  track,  and 
its  left  rear  wheel  on  or  about  three  feet  from  the  track.  The  turn 
to  the  left  and  the  distance  traveled  had  been  sufficient  so  that  the 
truck,  instead  of  being  along  the  curb,  as  it  was  when  the  conversa- 
tion mentioned  took  place,  was  at  or  upon  the  defendant's  track.  The 
front  part  of  the  truck  was  at  least  sixteen  feet  from  the  curb.  The 
horses  were  all  in  the  center  of  the  street  along  the  defendant's  car 
tracks. 

There  is  no  claim  that  either  of  the  parties  hereto  were  unlawfully 
occupying  the  public  street.  Upon  the  facts  disclosed,  neither  had 
the  right  to  use  the  street  to  the  exclusion  or  injury  of  the  other. 
The  use  of  it  by  each  was  subject  to  reasonable  use  of  the  other. 


revolve  freely.  From  the  end  of  the 
arm  a  long  cable  extended  through  a 
block  and  tackle  which,  when  pulled 
down,  formed  a  loop  reaching  nearly 
to  the  ground  and  as  the  derrick  was 
being  pulled  along  the  road  plaintiff 
was  sitting  in  the  loop  so  formed  and 
riding.  The  arm  of  the  derrick  swung 
around  and  came  in  contact  with  de- 
fendant's wires  while  plaintiff's  foot 
touched  the  ground  and  he  received  a 
shock  causing  injuries  for  which  this 
suit  was  brought.  The  trial  judge  in 
directing  a  verdict  for  defendant  said 
that  defendant's  duty  was  to  put  its 
wires  high  enough  to  have  the  road 
safe,  not  for  all  travel  but  for  usual 
and  ordinary  travel,  and  there  was 
not  any  worthy  evidence  tending  to 
prove  that,  at  the  time  defendant 
built  its  power  line,  hay  derricks  45 
feet  high  with  an  arm  projecting 
above  the  mast  were  so  generally 
hauled  over  the  road  as  to  constitute 
ordinary  and  usual  travel.  The  evi- 
dence that  the  owner  of  the  derrick 
in  question  hauled  the  derrick  over 
the  road  in  question  did  not  show  a 
custom  of  the  community  to  haul  der- 
ricks and  there  was  no  evidence  that 
other  derricks  shown  to  have  been  oc- 


casionally hauled  over  the  roads  were 
45  feet  high  and  the  trial  judge  said 
that  derricks  of  that  height  were  not 
so  generally  hauled  that  the  court 
could  take  judicial  notice  that  such 
hauling  was  an  ordinary  use  of  the 
highway.  The  supreme  court  approved 
these  conclusions  and  affirmed  the 
judgment.  Mayhew  v.  Yakima  Power 
Co.,  72  Wash.  431,  130  Pac.  485  (1913). 

in.     Threshing  outfit. 

A.    Striking  telephone  wires. 

Plaintiff  was  driving  on  the  high- 
way with  a  threshing  outfit,  when  the 
smokestack  of  his  engine  came  in  con- 
tact with  the  telephone  wires  of  de- 
fendant, suspended  over  the  highway. 
Upon  hearing  someone  call  out  that 
he  was  against  the  wires,  he  stopped 
the  engine  and  went  forward  on  the 
running  board  to  investigate,  when 
the  wires  broke  loose  and  threw  him 
down  causing  injuries  for  which  this 
suit  was  brought  on  the  ground  that 
defendant  was  negligent  in  maintain- 
ing its  wires  so  low  over  the  highway 
as  to  obstruct  and  endanger  travel 
thereon.  Defendant's  answer  denied 
negligence,  and  alleged  that  plaintiff's 
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It  is  not  necessary  or  desirable  to  discuss  the  rights  of  the  parties 
in  ease  either  had  attempted  to  assert  and  enforce  its  alleged  rights 
as  against  the  asserted  sfid  alleged  rights  of  the  other.  Their  ap- 
parent relation  to  each  other  on  the  day  of  the  accident  was  one  of 
mutual  helpfulness.  The  purpose  of  the  wrecking  crew  in  accom- 
panying the  plaintiff's  employees  so  far  as  appears  was  to  protect 
the  defendant 's  property  from  injury.  So  far  as  they  were  assisting 
the  plaintiff,  their  service  was  voluntary  and  gratuitous.  There  was 
no  express  contract  between  them.  There  was  no  implied  contract 
except  that  reasonable  care  would  be  exercised  in  whatever  was  actu- 
ally done  or  undertaken  by  either.  The  defendant's  employees  had 
lifted  the  wires  to  permit  the  plaintiff  to  pass  under  them  when  it 
first  came  upon  Bay  street  without  asserting  any  claim  to  be  paid 
therefor  and  remained  to  perform  gratuitously  any  service  that  be- 
came necessary  for  the  care  of  the  defendant's  property  and  the  con- 
venience of  the  plaintiff.    That  there  was  no  necessity  for  lifting  the 


injuries  were  caused  by  his  own  neg- 
ligence. Plaintiff  had  a  verdict  and 
defendant  appealed  from  an  order 
denying  a  new  trial.  On  appeal  no 
claim  was  made  that  the  evidence  was 
insufficient  to  sustain  a  finding  that 
defendant  was  negligent  as  charged, 
but  it  was  contended  that  both  the 
complaint  and  the  evidence  conclu- 
sively showed  that  plaintiff's  injury 
was  the  result  of  his  own  negligence, 
in  that,  when  he  stopped  his  engine 
upon  being  told  that  it  was  against 
the  wires,  he  went  forward  from  a 
place  of  safety  to  one  of  danger  to 
investigate  and  that  he  knew  before 
he  started  that  the  wires  were  taut 
against  the  smokestack  and  liable  to 
break  at  any  time  and  injure  some- 
one and  that  he  fully  appreciated  the 
hazard.  The  court  reviewed  his  testi- 
mony and.  held  that,  while  detached 
portions  of  hi^  cross-examination  seem- 
ingly furnished  some  basis  for  the  con- 
tention of  defendant,  his  whole  testi- 
mony if  credible,  of  which  the  jury 
were  the  judges,  made  it  clear  thait 
he  did  not  in  fact  know  of  the  con- 
dition of  the  wires  when  he  started 
forward  and  did  not  learn  of  it  till 
he  was  within  2  feet  of  the  smoke- 


stack where  he  was  injured,  and  held 
that  plaintiff  was  not  guilty  of  con- 
tributory negligence.  Defendant  ex- 
cepted to  an  instruction  that  the  jury 
might,  in  assessing  damages,  take  into 
consideration  any  loss  of  time  result- 
ing directly  from  plaintiff's  injury, 
the  exception  being  based  on  the  sole 
ground  that  loss  of  time  was  not 
pleaded,  and  the  trial  court,  on  plain- 
tiff's motion,  then  allowed  an  amend- 
ment of  the  complaint  in  that  respect. 
On  motion  for  a  new  trial  and  on  ap- 
peal defendant  assigned  the  giving  of 
the  instruction  as  error,  and  assigned 
the  same  reason  stated  in  taking  its 
exception  on  the  trial.  In  its  brief  de- 
fendant urged  that  the  instruction  was 
erroneous  for  the  further  reason  that 
there  was  no  evidence  of  the  value  of 
the  time  lost.  The  court  held  that  de- 
fendant was  limited  to  the  ground  re- 
lied on  and  urged  in  his  exception  and 
assignment  of  error  in  the  trial  court 
and  held  that  the  trial  court  did  not 
abuse  its  discretion  in  allowing  the 
amendment,  and  that  the  instruction 
was  not  reversible  error.  The  verdict 
of  $2,450  was  alleged  to  be  excessive 
and  given  under  the  influence  of  pas- 
sion  and   prejudice.     The    court    said 
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wires  generally  along  the  street  is  shown  by  the  fact  that  the  plain- 
tiff continued  along  the  curb  line  without  meeting  any  obstruction 
for  300  or  400  feet  on  Bay  street  to  the  height  of  ground  near  where 
the  accident  happened.  The  conversation  that  we  have  quoted  con- 
sisted principally  of  expressions  of  opinion.  That  the  plaintiff's 
foreman  did  not  wholly  rely  on  the  opinion  of  the  defendant's  fore- 
man is  apparent  from  the  conversation  as  given  by  him.  He  consulted 
with  his  drivers  and  concluded  to  proceed.  The  statement  of  the  de- 
fendant's foreman  amounted  to  an  expression  of  opinion  that  the 
plaintiff  could  proceed  safely  if  he  would  keep  to  the  right,  and  it 
was  accompanied  by  a  statement  in  substance  that  he  would  raise 
the  wires  if  it  at  any  time  became  necessary. 

The  representative  of  each  party  was  fully  aware  of  the  danger 
of  coming  into  contact  with  a  live  wire.  It  cannot  be  assumed  from 
the  record  that  the  members  of  the  wrecking  crew  had  a  superior 
knowledge  in  regard  to  handling  the  truck  with  its  heavy  load  to 


that  the  evidence  tended  to  show  that 
plaintiff  was  a  farmer;  that  he  fell 
against  the  wheel  of  the  engine, 
breaking  his  rib  and  seriously  injur- 
ing his  back  and  hip  bone,  causing 
severe  pain;  that  he  was  confined  to 
his  bed  for  2  weeks  and  has  not  been 
able  to  do  any  work  since,  as  it  hurts 
his  spine;  and  that  there  was  also 
medical  testimony  to.  the  effect  that, 
at  the  time  of  the  trial,  there  was  a 
weakness  of  plaintiff's  hip  due  to  the 
injury,  a  possibility  of  nerves  or 
tendons  included  in  the  callous,  and 
that  in  time,  with  the  hardening  of 
the  tissues,  excruciating  pain  might 
result  and  such  condition  might  be 
permanent.  It  was  held  that  while  a 
consideration  of  the  whole  evidence 
led  the  court  to  conclude  that  the 
award  was  liberal  it  was  not  so  ex- 
cessive as  to  justify  any  interference 
with  it  on  appeal.  The  order  denying 
a  new  trial  was  affirmed.  Stuhr  v. 
Wright  County  Tel.  Co.,  119  Minn. 
508,  138  N.  W.  693  (1912). 

B.     Striking  guy  wires. 

Plaintiff  sued  to  recover  for  injury 
to  his  threshing  machine  when  the 
grain  elevator  of  the  machine  came  in 


contact  with  a  guy  wire  attached  to 
one  of  defendant's  poles  and  extend- 
ing across  the  highway  at  a  height 
originally  of  about  15%  feet  above 
the  surface  of  the  traveled  track. 
Plaintiff  claimed  that  he  sustained 
damages  in  the  sum  of  $142.  De- 
fendant denied  the  allegations  of  the 
complaint  and  set  up  a  counterclaim 
for  $10  for  damage  to  its  wire  and 
post.  Plaintiff  secured  a  verdict  for 
$74.80.  A  new  trial  was  denied  and 
judgment  rendered  on  the  verdict 
from  which  judgment  defendant  ap- 
pealed. The  statute  permitting  the 
establishment  of  telephone  lines  pro- 
vides that  no  such  line  or  any  appur- 
tenance thereto  **  shall  at  any  time 
obstruct  or  incommode  the  public  use 
of  any  road,  highway,*'  etc.,  and  that 
all  wires  strung  upon  poles  shall  be 
not  less  than  24  feet  high  at  cross- 
ings and  14  feet  at  other  places. 
There  was  evidence  that  after  being 
put  up,  the  wire  sagged  so  that  a 
person  riding  on  a  load  of  hay  would 
have  to  lift  the  wire  and  that  it 
struck  plaintiff's  machine,  which  was 
14%  feet  high,  at  a  point  about  13 
feet  from  the  surface  of  the  highway. 
The  court  said  there  could  be  no  doubt 
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that  of  the  plaintiff's  foreman  and  his  associates  who  had  been  en- 
gaged for  years  in  the  trucking  business. 

It  required  from  10  to  15  minutes  to  raise  the  wires  in  one  place. 
It  could  not  be  done  from  time  to  time  as  the  truck  was  moving. 
The  necessity,  if  any,  for.  raising  the  wires,  had  therefore  to  be  de- 
termined in  time  to  stop  the  truck  and  wait  until  the  wires  were 
raised  before  proceeding  further.  When  the  truck  started,  it  did  not 
move  rapidly.  It  seems  to  have  been  under  full  control.  As  it  pro- 
ceeded, danger  of  contact  with  the  live  wire  must  have  been  appar- 
ent; but  there  does  not  appear  to  have  been  any  effort  to  stop  it 
before  the  accident  to  the  horses  which  cut  off  the  propelling  power. 
It  is  quite  evident  from  the  testimony  that,  if  the  movement  of  the 
truck  had  been  closely  watched  and  the  plaintiff's  drivers  had  pro- 
ceeded very  slowly  around  the  curve  and  past  the  tree,  the  truck 
could  have  been  stopped  on  signal  from  the  foreman  the  instant 
danger  was  imminent.    In  that  case  the  defendant's  workmen  were 


that  defendant  was  bound  to  construct 
and  maintain  its  wires  so  as  not  to 
incommode  the  public  use  of  the  high- 
way in  question.  Defendant  contended 
however  that  plaintiff  was  guilty  of 
contributory  negligence  because  the 
wire  had  been  maintained  upon  the 
highway  for  about  2  years  with  the 
knowledge  of  plaintiff  and,  further, 
because  he  should  have  lowered  his 
grain  elevator  while  passing  along  the 
highway.  The  court  said  it  could  not 
be  said  as  matter  of  law  that  plain- 
tiff was  negligent  in  moving  his  ma- 
chine along  the  highway  in  question 
with  the  elevator  erect,  since,  had 
the  wire  been  properly  constructed 
and  maintained,  it  would  not  have 
come  in  contact  with  the  elevator. 
There  was  evidence  tending  to  show 
that  plaintiff  did  not  know  the  wire 
was  so  maintained  as  to  strike  the 
elevator  and,  in  addition,  that  he  was 
guiding  his  engine  and  giving  it  at- 
tention to  keep  it  in  the  traveled 
track  and  out  of  the  ditch  and  there 
was  a  strong  wind  blowing  the  smoke 
in  his  face  so  he  did  not  see  the  wire. 
The  court  said  that  if  plaintiff  did  riot 
know  the  wire  had  sagged  so  it  would 
strike  the  elevator,  or  if  his  attention 


was  diverted  so  that  he  did  not  re- 
member the  defect  and  was  not  guilty 
of  want  of  ordinary  care  in  not  re- 
membering it,  he  was  not  guilty  of 
contributory  negligence.  Defendant 
also  cited  a  provision  of  the  statutes 
making  the  owner  of  any  steam  engine 
liable  for  damages  that  may  be  caused 
by  propelling  it  along  a  highway.  The 
court  held,  however,  that  such  statute  ' 
had  no  application  to  the  present  case 
as  no  damage  was  caused  by  the  en- 
gine being  used  in  drawing  the  ma- 
chine nor  did  it  in  any  way  contribute 
to  the  injury  complained  of.  Judg- 
ment was  affirmed.  Chant  v.  Clinton 
Tel.  Co.,  130  Wis.  533,  110  N.  W.  423 
(1907). 

IV.     Oement-mizing  machine. 

An  engineer  in  charge  of  a  cement- 
mixing  machine  used  by  a  paving 
coinpany  was  directed  to  move  the  ma- 
chine, which  ran  by  its  own  power. 
The  machine  was  14  feet  high  and,  as 
it  had  to  be  moved  directly  under  an 
arc  light  belonging  to  defendant  which 
hung  about  a  foot  lower  than  the  top 
of  the  machine,  another  employee  was 
detailed  to  hold  the  lamp  out  of  the 
way   with   a   stick.     As   the   machine 
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there  to  lift  the  wire  at  the  place  of  immediate  danger  and  permit 
the  truck  to  continue  as  it  did  after  the  accident  along  the  curb  to 
the  place  of  destination. 

I  am  of  the  opinion  that  there  is  no  justification  for  the  assumption 
by  a  majority  of  the  court  expressed  in  words  as  follows : 

**We  think  that  there  is  a  fair  question  of  fact  for  the  jury  as  to  whether 
the  defendant's  servants  were  not  negligent  in  stating  that  they  could  and 
would  lift  the  wire  if  danger  became  imminent  and  in  inviting  the  plaintiff 
to  drive  on  when  as  they  now  say  that  was  an  impossible  thing  for  them  to 
do.  Whether  there  was  danger  or  not  was  a  matter  of  which  they  had  knowl- 
edge and  of  which  the  plaintiff's  servants  had  no  knowledge." 

The  judgment  of  the  appellate  division  should  be  affirmed,  with 
costs. 

fflSCOCK,  C.  J.,  and  CARDOZO  and  POUND,  JJ.,  concur  with 
ANDREWS,  J.  • 

COLLIN  and  CUDDEBACK,  JJ.,  concur  with  CHASE,  J. 
Judgment  reversed,  etc. 


was  under  the  lamp  the  stick  slipped 
and  allowed  the  rim  of  the  lamp  to 
come  in  contact  with  the  machine  and 
the  current  passed  through  the  en- 
gineer who  was  walking  beside  the 
machine  with  his  hand  on  the  steer- 
ing wheel,  killing  him  instantly.  This 
action  was  brought  by  his  adminis- 
tratrix and  negligence  on  the  part  of 
defendant  was  alleged  in  that  it  vio- 
lated a  city  ordinance  concerning  such 
lamps  which  required  that  "All  ex- 
posed parts  must  be  carefully  insulated 
from  the  circuit."  A  verdict  was  di- 
rected for  defendant  and,  on  the  first 
review,  this  action  of  the  trial  court 
was  affirmed  on  the  ground  that  the 
circumstances  leading  to  the  accident 
were  not  so  within  the  range  of  fairly 
end  reasonably  anticipatable  events  as 
to  render  defendant  liable  for  its  as- 
sumed negligence  in  violating  the  pro- 
vision of  the  ordinance  quoted.  Upon 
rehearing  the  court  reversed  its  former 
position  and  reversed  and  remanded 
the  judgment.  In  doing  so  the  court 
held  that  the  evidence  was  insufficient 
to  warrant  a  finding  that  the  provi- 
sion  of  the   ordinance   was   unreason- 


able; that  the  evidence  warranted  a 
finding  that  defendant  violated  the 
ordinance;  that  if  it  was  so  violated, 
plaintiff's  assertion  of  negligence  was 
sustained;  and  that  the  inquiry 
whether  decedent's  death  was  a  rea- 
sonably anticipatable  consequence  of 
defendant's  violation  of  the  ordinance, 
should  have  been  submitted  to  the 
jury.  On  the  question  of  contributory 
negligence  it  was  held  that,  since  de- 
ceased as  well  as  his  superiors  had  the 
right  to  assume,  until  advised  to  the 
contrary,  that  the  rim  of  the  arc 
lamp  was  not  charged  with  electricity 
but  that  the  current  was  insulated  as 
required  by  the  ordinance,  no  con- 
tributory negligence  or  assumption  of 
risk  could  have  been  attributed  to  de- 
ceased, as  the  general  doctrine  is  that 
everyone  may  be  presumed  to  act  with 
due  care  and  to  observe  the  mandates 
of  the  law,  including  ordinances,  and 
that  there  is  no  duty  on  one  to  antici- 
pate another's  culpable  negligence. 
Briggs  V.  Birmingham  Bailway,  Light 
&  Power  Co.,  188  Ala.  262,  7  N.  a  0. 
A.  466,  66  So.  95  (1914). 

B.  L.  8. 
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F0X7B  OOBNEBS  BUILDINa  &  LOAN  ASSOCIATION 
V.  SOHWABZWAELDEB. 

[Court  of  Errors  and  Appeals  of  New  Jersey,  March  4,  1918.] 

88  N.  J.  Eq.  545,  103  Atl.  240,  rev'g  88  N.  J.  Eq.  212,  101  Atl.  564. 

1.  Building  and  loan  associations — ^Loas  on  inyostment  in  mortgagee— Liability 
of  director  for  negligence. 
A  building  and  loan  association  loaned  money  on  a  mortgage  of  a  city 
lot;  its  solicitor  certified  that  the  mortgage  was  a  first  and  valid  lien;  in  fact, 
there  was  a  prior  mortgage  held  by  an  estate  of  which  the  defendant,  one  of 
the  directors  of  the  association,  was  an  executor;  the  properly  was  described 
by  reference  to  the  street  lines  as  the  only  monument  and  by  a  number  on  a 
land  company  map;  the  name  of  the  mortgagor  in  the  mortgage  held  by  the 
estate  was  different  from  the  name  of  the  mortgagor  in  the  association's 
mortgage;  the  defendant  had  nothing  to  do  with  making  the  loan;  he  had  no 
actual  knowledge  that  the  property  covered  by  the  two  mortgages  was 
identical;  he  held  as  executor  many  mortgages,  and  in  the  course  of  his 
business  examined  many  properties;  he  know  his  mortgages  by  street  numbers, 
and  not  by  numbers  on  a  land  company  map;  the  association's  mortgage  was  , 
accompanied  by  a  regular  abstract  of  title  in  which  defendant's  mortgage  was 
not  mentioned  and  attached  to  which  was  a  certificate  by  the  association's 
solicitor,  then  a  lawyer  in  good  standing,  that  the  association's  mortgage  was 
a  first  and  valid  lien.  Held,  that  the  defendant  could  not  be  found  guilty  of 
negligence  for  failing  to  apprise  the  association  of  the  existence  of  the  prior 
mortgage,  that  the  directors  had  the  right  to  pursue  the  usual  business  custom 
and  trust  the  solicitor  to  close  the  loan  and  record  the  mortgage,  and  that,  as 
the  loss  did  not  come  until  the  solicitor  turned  aside  the  money  from  its 
proper  destination — the  satisfaction  of  the  first  mortgage — ^the  association  had 
already  suffered  the  loss  without  the  defendant  having  had  any  opportunity 
to  prevent  it,  and  he  cannot  be  held  for  negligence. 

2.  Building  and  loan  associations — Iioss  on  investment  in  mortgages — ^Proxi- 
mate canse— liability  of  director  for  negligence. 
A  building  and  loan  association  loaned  money  on  a  mortgage  of  a  city 
lot;  its  solicitor  certified  that  the  mortgage  was  a  first  and  valid  lien;  in  fact 
there  was  a  prior  mortgage  held  by  an  estate  of  which  the  defendant,  one  of 
the  direc-tors  of  the  association,  was  an  executor.     The  defendant  hr<d  exam- 


of  the  directors  at  which  defendant  was  not  present  recite  that  Wagner  had 
sold  the  property  (which  was  untrue);  that  all  the  committee,  including  the 
defendant,  reported  in  favor  of  a  loan  to  Sims  (which  was  untrue  as  far  as 
defendant  is  concerned).  The  defendant  never  actually  had  to  do  with  the 
loan  to  Sims;  his  knowledge  is  claimed  to  have  come  from  hearing  the  minutes 
with  these  false  recitals  read  over  «it  a  later  meeting;  this  fact  was  not  suffi- 


KOTE. 

Liability  of  officers  and  directors  of 
building  and  loan  association  for 
loss  due  to  negligence. 

Orosa-references.  Individual  liabil- 
ity to  third  persons  of  corporate  offi- 
cers, directors  or  agents  for  "cor- 
porate negligence,"  see  7  N.  C.  C.  A. 
614-621;    liability    of    bank    directors 


for   negligence,   see    18    N.    C.    C.   A. 
495-554. 

This  action  was  brought  by  the  re- 
ceivers of  a  building  and  loan  asso- 
ciation, against  the  defendant  who 
was  president  of  such  association, 
chairman  of  its  executive  committee, 
and  its  solicitor.  It  was  the  custom 
of  the  associaition,  on  accepting  an 
application  for  a  loan,  to  issue  a 
check  for  the  amount  to  the  defendant 
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cientlj  proved,  but  if  the  defendant  knew  all  the  facts,  he  knew  the  loan  was 
large  enough  to  enable  SimB  to  satisfy  the  prior  mortgage  to  the  estate,  and 
up  to  the  time  the  check  of  the  association  for  the  loan  was  cashed  might 
anticipate  that  the  estate's  mortgage  would  be  paid  before  the  solicitor  closed 
the  loan  with  Sims;  the  defendant  had  no  reason  to  anticipate  that  the 
solicitor  would  forge  a  discbarge  of  the  estate  mortgage;  when  the  check 
had  been  cashed  and  the  money  turned  aside  from  the  satisfaction  of  the 
prior  mortgage,  the  loss  was  already  incurred.  Held,  the  proximate  cause  of 
the  loss  was  the  rascality  of  the  complainant 'a  own  solicitor,  and  the  defendant 
cannot  be  held  for  negligence. 

[Headnotes  by  the  Court.] 

Bill  by  a  building  and  loan  association  against  one  of  its  directors 
to  recover  the  loss  on  mortgages  in  which  the  association  had  in- 
vested. Decree  for  complainant  reversed  and  record  remitted  in 
order  that  there  might  be  a  decree  dismissing  the  bill. 

For  appellant — ^Andrew  Van  Blarcom. 

For  appellee — Thomas  S.  Henry  and  Francis  Child. 


SWAYZE,  J.  The  complainant  seeks  to  recover  of  the  defendant 
the  loss  on  two  mortgages  in  which  it  had  invested.  This  loss  was 
caused  by  Crocker,  the  complainant's  solicitor,  falsely  certifying  that 
the  mortgages  were  first  liens,  when  in  fact  there  were  prior  mort- 
gages which  he  had  procured  to  be  canceled  of  record  by  false  dis- 
charges. 

The  case  differs  from  cases  brought  by  receivers  in  the  interest  of 
creditors  or  stockholders  of  which  Williams  v.  McKay,  40  N.  J.  Eq. 
189,  53  Am.  Rep.  775,  and  Id.,  46  N.  J.  Eq.  25,  18  Atl.  824,  is  the, 
leading  instance.  It  differs  also  from  cases  brought  by  stockholders 
suing  in  their  own  right  (Gerhard  v.  Welsh,  80  N.  J.  Eq.  203,  82  Atl. 
871),  and  from  cases  where  there  was  habitual  neglect  of  duty,  and 
the  loss  might  have  been  prevented  by  proper  attention,  and  from 
cases  where  the  loan  on  its  face  was  illegal  or  forbidden  by  the  by- 
laws. The  present  case  is  more  like  Citizens'  Building  Association  v. 
CorieU,  34  N.  J.  Eq.  383.  There  the  defendant  was  held  liable  for 
losses  on  loans  made  on  personal  security,  which  on  their  face  were 


as  its  attorney,  and  he,  on  the  conclu- 
sion of  the  transaction,  would  give 
his  own  check  on  a  private  bank,  in 
which  the  association's  check  had 
been  deposited,  to  the  borrower  for 
the  amount  of  the  loan.  In  the 
course  of  these  transactions,  he  so 
commingled  the  money  of  the  asso- 
ciation with  his  own  that  it  became 
a    matter    of    difiSculty    to    separate 


them,  and  tell  where  the  association's 
money  had  gone.  Begarding  one  of 
these  transactions  involving  a  loan  of 
$2,100  the  defendant  did  not  deny 
liability  but  took  the  position  that  he 
knew  ''nothing  about  these  matters.*' 
It  was  not  contended  that  there  had 
been  any  dishonesty  on  the  part  of 
the  defendant.  Holding  him  liable  as 
a  trustee  of  an  express  trust  of  the 
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in  violation  of  a  by-law,  but  not  liable  for  loss  due  to  a  defective  ac- 
knowledgment of  a  mortgage,  because,  as  the  chancellor  held,  the 
directors  properly  relied  on  the  knowledge  and  attention  of  the 
solicitor  for  the  legality  of  the  mortgages.  In  the  present  case  the 
proximate  cause  of  the  loss  was  the  fraud  of  the  solicitor.  The  com- 
plainant is  seeking  to  hold  the  defendant  for  the  fraud  of  its  own 
agent,  who  either  paid  the  money  to  the  mortgagors  improperly  and 
without  seeing  to  it  that  prior  liens  were  lawfully  discharged,  or 
more  probably  embezzled  that  money  himself.  To  sustain  the  com- 
plainant 's  claim,  reliance  is  had  upon  the  fact  that  the  defendant,  as 
one  of  the  executors  of  an  estate,  held  a  prior  mortgage  on  each 
property.  The  real  question  therefore  is  whether  the  defendant  was 
under  any  duty  to  the  complainant  to  give  actual  notice  of  the  ex- 
istence of  the  mortgages  held  by  the  estate.  Mortgages  on  two  prop- 
erties are  involved,  one  of  which  may  be  called  the  Aschenbach  East 
Orange  mortgage,  and  the  other  the  Sims  South  Orange  mortgage. 

The  Aschen-bach  mortgage  was  on  a  city  lot  on  North  Eighteenth 
street.  East  Orange,  described  by  metes  and  bounds  referring  to  the 
street  lines  as  the  only  monument.  The  number  of  the  section  and 
lot  on  a  land  company's  map  is  also  stated.  There  are  no  other 
identifying  marks.  The  prior  mortgage  held  by  the  estate  of  which 
defendant  was  an  executor  was  given  by  William  H.  Daly.  It  is  not 
shown  that  the  defendant  had  anything  to  do  with  making  the 
Aschenbach  loan.  The  appraisement  was  made  by  a  committee  of 
which  the  defendant  was  not  a  member.  It  is  not  claimed  that  he 
had  any  actual  knowledge  of  what  property  was  covered  by  the  As- 
chenbach mortgage,  but  it  is  sought  to  hold  him  on  the  theory  that 
he  was  negligent  in  failing  to  discover  that  a  mortgage  given  by  As- 
chenbach was  on  the  same  property  on  which  the  estate  held  a  prior 
mortgage  given  by  Daly.  As  there  was  no  similarity  in  the  names 
of  the  two  mortgagors,  he  can  only  be  held  in  case  we  are  prepared 
to  say  that  he  ought  to  have  examined  the  description  in  the  Aschen- 
bach mortgage  and  recalled  that  it  was  the  same  description  as  in  the 
Daly  mortgage. 

Gases  might  arise  where  a  director  of  a  building  and  loan  associa- 


funds  of  the  association  the  court 
said:  ''In  this  situation  it  seems  to 
me  plain  that,  even  if  there  were  more 
doubt  as  to  whether  he  had  failed  to 
return  the  money  than  there  seems  to 
be,  the  negligent  trustee  should  suffer 
a  possible  loss  rather  than  the  asso- 
ciation.** Regarding  another  trans- 
action involving  a  loan  of  $10,000, 
the    collateral    for    which,    the    com- 


plainants contended,  was  such  as  ought 
not  to  have  been  accepted,  the  court, 
holding  that  defendant,  sued  alone, 
was  not  liable,  said:  **Here  the 
gentlemen  primarily  liable  would  prob- 
ably be  the  individuals  entrusted  with 
the  duty  of  passing  upon  the  suffi- 
ciency of  the  security."  French  v. 
Armstrong,  79  N.  J.  Eq.  289,  82  Atl. 
331    (1912). 
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tion  should  be  held  even  to  so  stringent  a  liability.  It  would  depend 
on  the  circumstances  of  each  case.  Here  the  defendant  as  executor 
held  many  mortgages;  in  the  course  of  his  business  he  examined 
many  properties;  the  description  in  the  Aschenbach  mortgage  con- 
tained nothing  to  excite  attention;  it  must  have  differed  little  from 
the  description  of  adjoining  lots;  the  defendant  knew  his  mortgages 
by  street  numbers  and  not  by  numbers  on  a  land  company  map.  The 
name  of  the  mortgagor  was  different.  Above  all  that,  the  Aschen- 
bach mortgage  ^as  accompanied  by  a  regular  abstract  of  title  in 
which  the  Daly  mortgage  was  not  mentioned,  and  a  certificate  by  the 
complainant's  solicitor,  then  a  lawyer  in  good  standing,  that  the  As- 
chenbach mortgage  was  a  first  and  valid  lien.  We  think  that  the 
most  that  could  be  required  of  defendant  by  way  of  care  upon  an 
examination  of  the  affairs  of  the  association  would  be  to  ascertain 
that  the  usual  papers,  bond,  mortgage,  insurance  policy,  and  abstract 
were  in  hand,  and  that  the  solicitor  had  certified  as  he  had.  In  most 
cases  this  would  be  more  satisfactory  even  than  an  actual  reading  of 
the  mortgage. 

But,  even  if  the  defendant  could  be  found  guilty  of  negligence  in 
this  respect,  there  would  still  remain  an  insuperable  diflSculty  in  the 
complainant's  way.  It  is  not  claimed  that  the  defendant  should  have 
been  present  when  the  mortgage  was  executed  and  the  money  paid. 
As  business  is  done,  that  would  be  obviously  impracticable.  The 
directors  had  the  right  to  pursue  the  usual  business  custom  and  trust 
the  solicitor  to  close  the  loan  and  record  the  mortgage ;  in  fact,  such 
were  the  solicitor's  duties  under  the  by-laws.  He  alone  could  prop- 
erly attend  to  paying  off  prior  incumbrances  and  making  sure  that 
complainant's  mortgage  was  a  first  lien.  The  loss  did  not  come  until 
the  solicitor  turned  aside  the  money  from  its  proper  destination,  to 
the  satisfaction  of  the  first  mortgage,  and  either  wrongfully  paid  it 
to  Aschenbach  or  embezzled  it  himself. 

When  the  money  was  thus  turned  aside,  the  association  had  already 
suffered  the  loss  without  the  defendant  having  had  any  opportunity 
to  prevent  it.    He  might,  indeed,  have  subsequently  made  an  exami- 


A  suit  in  equity  for  a  discovery  end 
an  accounting  was  brought  by  the  re- 
ceiver of  an  insolvent  fraternal  lodge, 
organized  to  transact  a  building  and 
loan  business,  against  its  officers,  the 
supreme  executive  board  and  the  su- 
preme board  of  trustees.  The  bill  al- 
feged  neglect  of  duty  in  that  these 
officers  had,  contrary  to  the  laws  of 
organization,  allowed  a  ''secretary's 
iccount"  to  be  created  at  the  bank  in 


which  the  moneys  of  the  organization 
were  deposited;  that  they  had  allowed 
the  secretary  to  draw  from  this  ac- 
count; that  they  had  allowed  him  to 
perform  their  several  duties  as  officers, 
such  as  collecting  dues  and  assess- 
ments and  other  money  due  from 
members  and  that  such  secretary  en- 
tered them  on  his  own  individual 
books  of  account;  that  they  had  al- 
lowed the  secretary  to  pay  warrants 
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nation  and  discovered  that  the  mortgage  was  not  a  first  lien,  but 
there  is  nothing  in  the  case  to  show  that  this  discovery  could  have 
made  it  possible  for  the  complainant  to  prevent  the  loss.  The  solici- 
tor could  hardly  have  been  solvent ;  his  dishonesty  speaks  loud  to  the 
contrary;  at  any  rate,  in  the  absence  of  evidence,  we  cannot  find 
that  he  was  solvent. 

As  to  Aschenbach,  no  suggestion  is  made  that  recovery  could  ever 
have  been  had  of  him.  If  it  could,  complainant  ought  not  to  seek  it 
of  defendant.  The  result  is  that,  if  we  could  find  negligence  on  the 
part  of  the  defendant,  it  necessarily  came  too  late  to  be  the  cause  of 
complainant's  loss,  and  the  decree  below  was  wrong.  This  is  not  a 
punitive  proceeding,  but  an  attempt  to  recover  actual  damages  caused 
by  defendant 's  negligence. 

The  facts  as  to  the  Sims  South  Orange  property  are  -somewhat 
more  complicated.  The  property  belonged  in  1909  to  Roland  D. 
Crocker,  who  was  the  solicitor  of  the  complainant.  He  conveyed  to 
Mabel  Daly  by  deed  dated  October  1,  acknowledged  October  11,  and 
recorded  October  19,  1909.  Mabel  Daly  and  her  husband,  William 
H.  Daly,  mortgaged  to  the  defendant  and  his  coexecutor  October  11, 
1909,  by  a  mortgage  dated  and  acknowledged  on  that  day  and  re- 
corded October  21,  1909.  The  property  was  then  reconveyed  by  the 
Dalys  to  Crocker  by  a  deed  dated  October  11,  acknowledged  No- 
vember 19,  and  recorded  November  20,  1909,  and  the  title  remained 
in  Crocker  until  as  late  as  April  1,  1913,  when  he  conveyed  it  to 
Sims.  On  October  10,  1912,  Louis  Wagner  applied  to  the  complain- 
ant for  a  loan  on  this  property,  which  then  belonged  to  Crocker,  sub- 
ject to  the  defendant's  mortgage.  The  defendant  and  two  others 
were  appointed  a  committee  to  appraise  the  property.  The  defendant 
alone  did  so.  .  Thereupon  the  directors  ordered  that  the  committee  be 
continued,  and  report  to  the  oflBcers,  who  were  given  power  to  grant 
the  loan  if  a  satisfactory  report  was  made ;  and  later  the  officers  were 
empowered  to  grant  such  amount  as  should  be  unanimously  recom- 
mended by  the  committee.  The  defendant  never  formally  joined  with 
his  f  ellow-committeemen  in  recommending  a  loan.  Wagner  never  owned 


irregularly  drawn;  that  they  had 
failed  to  audit  the  books  of  the  sec- 
retary and  demand  a  regular  monthly 
report  from  him;  by  reason  of  which 
failure  of  duty  the  sum  of  $125,000 
or  more  of  the  funds  of  the  organi- 
zation were  lost  or  misappropriated. 
It  was  the  theory  of  this  bill  that 
the  funds  came  into  the  possession  of 
the  defendants  as  trustees,  officers  and 
agents    and    through    their    joint    and 


several  negligence  the  loss  to  the  or- 
ganization occurred.  Conspiracy  was 
not  charged  nor  were  specific  losses 
traced  or  charged  to  specific  conduct. 
It  was  contended  that  there  was  a 
common  duty  to  safeguard  the  funds 
and  that  the  court  should  have  in- 
quired into  the  specific  conduct  of 
each  defendant,  and,  if  such  conduct 
appeared  to  have  contributed  to  the 
result,   hold    each   responsible.     A   de- 
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the  property;  and  proceedings  for  a  loan  to  him  were  dropped.  It 
seems  probable  that  both  Wagner  and  Sims  were  merely  tools  of 
Crocker.  On  April  25,  1913,  the  complainant's  minutes  recite  that 
Wagner  had  sold  the  property  to  Sims  (which  was  untrue) ;  that  all 
of  the  committee  (including  the  defendant)  reported  in  favor  of  a 
loan  to  Sims  (which  was  untrue  as  far  as  the  defendant  is  concerned). 
It  was  then  ordered  that  the  committee 's  recommendation  be  received 
and  granted.  The  defendant  was  not  present  at  this  meeting.  He 
never  actually  had  fo  do  with  the  loan  to  Sims.  The  effort  is  to  bind 
him  by  the  acts  of  the  others,  because  at  a  later  meeting  on  May  23d, 
at  which  he  is  said  to  have  been  present,  the  minutes  of  the  meeting 
of  April  25th  are  said  to  have  been  approved.  The  fact  is  doubtful, 
since  the  approval  of  May  23d  seems  on  its  face  to  relate  to  a  special 
meeting  of  April  30th,  and  not  to  the  regular  meeting  of  April  25th. 
The  secretary,  however,  testifies  that  the  approval  of  May  23d  covers 
both  the  meetings  April  25th  and  April  30th.  The  defendant  denies 
that  he  ever  heard  the  resolution  of  April  25th  read.  The  point  is  of 
some  importance,  since  it  is  all  there  is  to  show  that  the  defendant 
knew  anything  about  a  Sims  loan.  In  view  of  the  defendant 's  denial 
and  the  secretary's  admission  of  the  careless  way  in  which  the  min- 
utes were  kept,  we  think  the  complainant  has  failed  to  sustain  the 
burden  of  proof.  This  question,  however,  loses  much  of  its  impor- 
tance in  the  view  we  take  of  the  case.  If  we  assume  that  the  defend- 
ant knew  that  the  Sims  loan  was  to  be  on  the  same  property  as  the 
abandoned  Wagner  loan,  and  that  he  ought  to  have  recalled  that  the 
estate  held  a  mortgage  given  by  Daly  on  the  same  property,  that 
would  not  charge  him  with  knowledge  that  the  Sims  mortgage  would 
be  a  second  mortgage.  The  amount  proposed  to  be  loaned  was  $1,500 
more  than  the  mortgage  held  by  him  and  his  coexecutor.  He  had 
the  right  to  assume  that  his  mortgage  would  be  paid  out  of  the 
money  loaned  by  the  association  on  the  new  mortgage.  He  must  as- 
sume that,  if  he  believed  that  Crocker,  the  solicitor,  was  an  honest 
man;  the  complainant  itself  so  held  Crocker  out  by  making  him  its 


murrer  to  this  bill  was  overruled  and 
upon  appeal  from  such  order,  it  was 
affirmed.  Snover  v.  Boynton,  173 
Mich.  539,   139  N.  W.   266    (1913). 

S,  a  director,  was  the  owner  of  36 
shares  of  stock  fn  the  defendant 
building  and  loan  association.  He  de- 
livered them  to  A  as  security  for  a 
loan  of  $2,000.  Subsequently  8  applied 
to  the  secretary  of  defendant  for  pay- 
ment  of   these   same   shares,   and   this 


officer  paid  him  their  withdrawal  value 
without  demanding  the  surrender  of 
the  certificates  or  making  any  inquiry 
concerning  the  same.  Shortly  there- 
after B,  one-fourth  owner,  and  agent  of 
A's  wife,  A  having  died,  inquired  of 
the  secretary  regarding  this  stock  and 
was  informed  that  payment  had  been 
made  to  S,  who  was  subsequently  ad- 
judged a  bankrupt.  This  action  was 
brought     against     the     association     to 
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solicitor.  If  we  assume  that  the  defendant  knew  all  the  facts  that  the 
most  careful  investigation  would  have  disclosed,  he  knew  that,  al- 
though the  loan  had  been  authorized  in  April,  the  check  had  not  been 
cashed  until  July  10th.  Up  to  that  time  he  certainly  might  anticipate 
that  his  mortgage  would  be  paid,  and  it  would  serve  no  useful  pur- 
pose, and  would,  no  doubt,  be  regarded  by  his  fellow-directors  as  a 
foolish  intrusion,  for  him  to  inform  them  to  the  existence  of  a  mort- 
gage of  which  the  law  charged  them  with  constructive  notice.  Their 
very  proper  answer  to  him  would  be,  **Our  solicitor  will  find  the 
existing  liens  when  he  examines  the  title,  and  attend  to  their  satis- 
faction.'' 

The  prior  lien  would  have  been  satisfied  in  the  ordinary  course ;  but 
the  complainant's  solicitor,  instead  of  taking  the  ordinary  course,  un- 
dertook to  satisfy  the  record  by  a  forged  discharge.  The  defendant 
had  no  reason  to  anticipate  the  solicitor's  crime.  Until  the  check  had 
actually  been  cashed  and  sufficient  time  had  elapsed  for  Crocker  to 
pay  oflP  defendant's  mortgage  without  his  in  fact  doing  so,  the  de- 
fendant might  properly  trust  that  the  complainant's  own  solicitor 
would  protect  his  client's  interests.  A  delay  of  three  months  is  not 
unusual  when  prior  liens  have  to  be  satisfied.  When  the  check  was 
cashed  and  the  money  misappropriated,  the  loss  was  already  incurred, 
as  in  the  case  of  the  Aschenbach  mortgage.  Nothing  that  the  defend- 
ant could  do  would  save  the  complainant  from  the  loss.  If  there  had 
been  proof  that  by  prompt  action  the  money  could  have  been  saved, 
the  case  would  be  different;  the  failure  to  take  prompt  action  might 
be  negligence  of  the  defendant  intervening  between  Crocker's  act  and 
the  final  loss  to  complainant.  In  that  event  the  failure  to  act  promptly 
might  well  be  the  proximate  cause;  but,  in  the  absence  of  such  evi- 
dence, the  proximate  cause  is  the  rascality  of  the  complainant's  own 
solicitor. 

The  decree  must  be  reversed,  and  the  record  remitted,  in  order  that 
there  may  be  a  decree  dismissing  the  bill.  The  defendant  is  entitled 
to  costs  in  both  courts. 


compel  the  issue  of  stock  of  the  .par 
.value  of  $3,600  or  to  pay  the  notes 
evidencing  the  loan  with  interest. 
Affirming  judgment  for  the  plaintiff 
the  court  held  that  the  secretary  was 
guilty  of  gross  negligence  and  that 
his  negligence  was  the  negligence  of 
the  association;  that  it  was  chargeable 
with  the  notice  that  it  would  have 
obtained  but  for  such  negligence.  It 
was  contended  by  plaintiff  that  the 
19  N.  C.  C.  A.— 35 


association  had  actual  notice  by  rea- 
son of  S  being  a  director  in  the  cor- 
poration. But  the  court  held,  that 
notice  to  a  director,  where  acting 
solely  in  his  own  private  interest,  is 
not  notice  to  the  corporation  of  which 
said  director  is  an  officer.  AUmon  v. 
Salem  Building  &  Loan  Ass'n,  275  III. 
336,   114  N.   E.   170    (1916). 

F.  A.  D. 
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SWIFT  &  CO.  V.  INDUSTRIAL  COMMISSION  et  aL 

[Supreme  Court  of  IHinois,  April  15,  1919.] 

288  111.  132,  123  N.  E.  267. 

Behearing  denied  June  5,  1919. 

1.  Workmen's    compensation — ^Illinois    act^-Finding    of    fact    by    industrial 

commission — Oonclosiyeness  on  Supr«ne  Oonrt. 

Where  there  is  competent  evidence  before  the  industrial  commission  fairly 
tending  to  prove  a  fact,  the  finding  of  such  fact  by  the  commission  precludes 
its  review  by  the  Supreme  Court. 

2.  Workmen's  compensation— Illinois  act— Notice  of  accident — Compliance  with 

act.  ' 

Where,  within  30  days  after  the  accident,  an  injured  employee  tells  a 
foreman  of  his  employer  of  his  injury,  section  24  of  the  Illinois  Workmen's 
Compensation  Act    [Call.   1916  Stat.,  par.  5475(24)]    is  complied  with. 

3.  Workmen's  compensation— Illinois  act — ^Death  of  beneficiary — Oonstmction 

of  act. 

The  proviso  in  section  21  of  the  Illinois  Workmen's  Compensation  Act 
[Call.  1916  Stat.,  par.  5475(21)]  concerning  the  death  of  a  beneficiary  receiving 
compensation  provided  for  in  section  7,  etc.,  applies  to  those  cases  where  such 
beneficiary  dies  leaving  surviving  a  parent,  sister  or  brother  of  the  deceased 
employee  who  was  at  the  time  of  his  death  dependent  upon  the  deceased  em- 
ployee for  support  and  who  was  receiving  from  such  beneficiary  a  contribution 
towards   support. 

4.  Workmen's  compensation— Illinois  «ct — Proportionate  shares  of  beneficiaries 

— ^Determination  by  industrial  commission. 

Paragraphs  (a)  and  (f)  of  section  7  of  the  Illinois  Workmen's  Compen- 
sation Act  [Call.  1916  Stat.,  par.  5476(7)]  do  not  provide  for  determination 
by  the  industrial  commission  of  the  proportionate  share  which  each  beneficiary 


OASS  NOTE. 

Apportionment  of  awards  under  com- 
pensation  acts. 

I.  Widow  and  children,  546-550. 

A.  In  general,  546-547. 

B.  Necessity    of    apportionment, 

547-548. 

C.  Exclusion  of  widow,  648. 

D.  Division  per  capita,  648-549. 

E.  Procedure  on  petition  for  lump 

sum  award,  549-650. 

II.  Widow,  children  and  children  by 
former  marriage,  550-551. 

III.  Children,  552. 

IV.  Parents,  552-554. 

A.  Necessity  of  division,  552-563. 

B.  Propriety  of  division,  653. 


C,  Propriety    of    award    to    one 
alone,  563-564. 
V.  Parents,  brothers  and  sisters,  664- 

655. 
VI.  Allowance  to  attorney,  666-666. 
VII.  What  law  governs,  566-668. 

dross-references.  Lump  sum  awards 
under  compensation  acts  see  19  N.  C. 
C.  A.  441-459,  14  N.  C.  C.  A.  346-354. 

L     Widow  and  children. 

A.     In  general. 

In  Zoladtz  v.  Detroit  Auto 
Specialty  Co.,  206  Mich.  349,  172  N. 
W.  549  (1919),  an  employee  received 
injuries  resiilting  in  his  death.  The 
industrial  accident  board  awarded 
compensation  of  $7.79  a  week  for  300 
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is  entitled  to  receive  where  the  beneficiaries  are  all  of  the  class  specified  in 

paragraph    (a)    of    such    section  although    the    commission   must,    in    order  to 

determine    the    total   amount    of  compensation,    determine    who    is   entitled  to 
receive  the  same. 

5.  Workmen's  compensation— Illinois  act— Compensation  for  death— Application 

of  provisions  regarding  redaction  on  death  of  beneficiary. 

By  paragraph  (a)  of  section  7  of  the  Illinois  Workmen's  Compensation 
Act  [Call.  1916  Stat.,  par.  5475(7)],  relating  to  the  amount  of  compensation 
which  shall  be  paid  for  death  where  the  employee  leaves  a  widow,  child  or 
children,  the  employer  becomes  liable,  at  all  events,  to  pay  a  sum  equal  to 
four  times  the  average  earnings  of  the  employee  within  the  limitations  there 
prescribed  as  to  amount,  and  the  legislature  did  not  intend  that  the  provisions 
of  section  21  of  the  Act  [Call.  1916  Stat.,  par.  5475(21)],  regarding  reduction 
of  compenaation  in  the  event  of  the  death  of  a  beneficiary,  should  apply  to 
eases  enumerated  in  such  paragraph. 

6.  Workmen's    compensation — ^Illinois    act— Award    for    injuries    resolting    in 

death— Validity— Failure  to  determine  shares  of  beneficiaries. 
On  a  claim  for  compensation  under  the  Illinois  Workmen's  Compensation 
Act  [Call.  1916  Stat.,  par.  5475(1)  et  seq.]  for  fatal  injuries  to  an  employee 
who  was  survived  by  a  widow  and  a  minor  child,  held  that  the  Industrial 
Commission  did  not  err  in  making  the  award  to  the  deceased's  administratrix 
who  was  also  his  widow  without  determining  the  amount  to  which  each  bene- 
ficiary was  entitled. 

7.  Woriunen's     compensation— Illinois     act— Award     for    medical    services — 

Propriety. 

On  a  claim  for  compensation  under  the  niinois  Workmen's  Compensation 
Act  [Call.  1916  Stat.,  par.  5475(1)  et  seq.],  held  that  an  award  for  medical 
services  was  improper  since  the  employee  had  elected  to  secure  his  own 
physician  and,  under  section  8  of  the  Act  [Call.  1916  Stat.,  par.  5475(8)],  had 
elected  to  do  so  at  his  own  expense. 

Writ  of  error  to  review  a  judgment  affirming  an  award  by  the  in- 
dustrial commission  for  injuries  resulting  in  death.    Affirmed. 


weeks  and  found  that  deeedent  left  a 
widow,  and  four  children  aged  12 
years,  7  years,  4  years,  and  17  months 
respectively  and  that  the  children 
were  as  dependent  as  the  mother. 
Compensation  was  ordered  to  be  paid 
to  the  mother,  but,  should  she  die  be- 
fore all  the  award  was  paid,  the  un- 
paid balance  was  to  be  paid  in  equal 
shares  to  any  of  the  children  then 
surviving.  This  award  was  held 
proper  and  was  affirmed. 

B.    Necessity  of  apportionment. 

Deceased,  while  engaged  in  unload- 
ing barrels  of  meat,  was  struck  and 
knocked  down  by  one,  receiving  an 
injury  on  the  leg.  An  abscess  de- 
veloped which  was  opened  and  drained 
and   deceased  was  better  for  a  time 


but  osteomyelitis  developed,  necessi- 
tating an  operation  on  the  bone. 
Later  an  interne  at  the  hospital  per- 
mitted him  to  get  out  of  bed,  when 
he  fell  and  broke  his  leg  where  the 
bone  had  been  weakened,  after  which 
another  operation  was  performed  and 
he  died  in  a  few  hours  from  osteo- 
myelitis, lowered  resistance  from  long 
illness,  hemorrhage  and  shock.  A 
wife  and  two  children  survived,  an 
administrator  was  appointed  and 
qualified  and  filed  an  application  for 
compensation,  and  an  award  made  of 
$5.10  a  week  for  416  weeks.  It  was 
held  under  paragraph  (f)  of  sec- 
tion 7  of  the  compensation  act, 
which  provided:  *'The  distribution 
by  the  personal  representative  of  the 
compensation  paid  to  him  by  the  em* 
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For  plaintiff  in  error — ^T.  M.  Coen. 

For  defendant  in  error — Charles  W.  Lamborn. 

MR.  JUSTICE  STONE  delivered  the  opinion  of  the  court: 
The  circuit  court  of  Cook  county  aflSrmed  the  award  of  the  Indus- 
trial Commission  in  favor  of  the  defendant  in  error,  Beatrice  Kucin- 
ski,  administratrix  of  the  estate  of  Tony  Kucinski,  deceased,  for  in- 
juries received  by  him  while  in  the  employ  of  the  plaintiff  in  error 
and  from  which  it  is  claimed  he  subsequently  died. 

Tony  Kucinski  was  at  the  time  of  his  death  twenty-eight  years  of 
age,  and  for  a  number  of  years,  with  short  intervals  of  absence,  was 
in  the  employ  of  the  plaintiff  in  error.  His  last  employment  was  for 
about  one  year.  It  appears  from  the  evidence  that  the  alleged  acci- 
dent occurred  on  or  about  September  10,  1915.  While  the  deceased 
was  pushing  a  truck  loaded  with  boxes  and  cases  he  slipped  and  fell 
and  some  of  the  cases  fell  upon  him,  striking  him  in  the  region  of 
the  back  and  hip.  It  appears  that  he  left  the  employment  of  the 
plaintiff  in  error  about  four  weeks  after  the  injury.  For  a  time  after 
that  he  was  able  to  be  about  and  walk  with  the  aid  of  a  cane  and  had 
some  medical  treatment.  On  December  27  following'  he  was  taken  to 
the  Michael  Reese  Hospital,  where  upon  examination  his  hip  was 
found  to  be  infected  with  incipient  tuberculosis  and  an  operation  was 
performed  for  the  removal  of  an  abscess.  On  February  24,  1916,  a 
more  advanced  tubercular  hip  condition  was  found.     Thereafter  it 


ployer  shall  be  made  pursuant  to  the 
order  of  the  court  appointing  him,'* 
that  the  industrial  commission  was 
not  required  to  find  and  declare  the 
proportion  of  the  award  each  of  the 
beneficiaries  should  receive.  G.  H. 
Hammond  Go.  v.  Industrial  Oommis- 
sion,  288  Dl.  262,  123  N.  £.  384 
(1919). 

0.     Ezclosioii  of  widow. 

For  the  authority  of  a  compensation 
commission  to  apportion  an  award  be- 
tween decedent's  two  minor  children 
to  the  exclusion  of  the  widow,  under 
a  statute  providing  that  if  there  be 
more  than  one  person  wholly  depend- 
ent upon  deceased  the  death  benefit 
shall  be  divided  equally  among  them 


''unless  otherwise  ordered  by  the  com- 
mission," see  Perry  v.  Industrial 
Ace.  Commission,  176  Cal.  706,  18  N. 
C.  C.  A.  n224,  169  Pac.  353  (1917). 

D.    Division^  per  capita. 

In  Texas  Employers'  Ins.  Ass'n  v. 
Boudreaux,  —  Tex.  Civ.  App.  — ,  213 
S.  W.  674  (1919)  an  award  of  com- 
pensation,  amounting  to  $2,297.85,  net, 
was  made  in  a  lump  sum  to  the  widow 
and  two  minor  children,  one-half  to 
the  widow  and  one-half  to  the  chil- 
dren. On  appeal  by  the  insurance 
association  it  was  contended  that  the 
compensation  should  be  shared  by  the 
beneficiaries  per  capita.  The  com- 
pensation act  provides  for  the  distri- 
bution  of   compensation   according   to 
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was  discovered  that  his  lungs  were  tubercular.  About  May  of  the 
same  year  he  was  taken  to  the  Cook  County  Hospital,  and  died  the 
following  August  of  pulmonary  tuberculosis.  Application  for  the  ad- 
justment of  his  claim  was  filed  February  25,  1916.  The  testimony  of 
deceased  was  taken  in  the  Cook  County  Hospital  on  the  11th  day  of 
May,  1916.  Beatrice  Kucinski,  his  widow,  was  appointed  administra- 
trix of  his  estate  and  appears  as  defendant  in  error  here. 

It  appears  from  the  evidence  that  prior  to  the  injury  deceased  had 
enjoyed  good  health ;  that  he  had  never  had  any  trouble  with  his  hip 
or  leg  and  had  never  limped  or  suffered  from  rheumatism.  The  testi- 
mony of  attending  physicians  tends  to  show  that  the  appearance  of 
tubercular  infection  at  the  hip  was  caused  by  the  blow  received  by 
the  deceased  in  the  accident  in  question  and  that  the  infection  later 
spread  to  his  lungs,  causing  death.  It  does  not  appear  to  be  urged 
by  the  plaintiff  in  error  that  the  accident  was  not  the  cause  of 
death. 

The  commission  found  as  a  fact  that  both  the  deceased  and  the  re- 
spondent were  working  under  and  subject  to  the  Workmen's  Com- 
pensation Act  of  Illinois;  that  the  deceased  did  on  the  10th  day  of 
September  sustain  an  accidental  injury  which  arose  out  of  and  in 
the  course  of  the  employment ;  that  the  respondent  had  notice  of  the 
accident  and  that  claim  was  made  within  the  time  prescribed  by  law ; 
that  the  deceased  died  as  a  result  of  the  accidental  injury  j  that  re- 
spondent is  liable  for  hospital  and  medical  services  to  the  amount 
of  $150,  in  addition  to  compensation  of  $6.50  per  week  for  a  period 


the  laws  of  deseent  and  distribution. 
The  statutes  as  to  descent  and  distri- 
bution provide  for  descent  and  dis- 
tribution of  separate  property  and 
also  for  descent  and  distribution  of 
community  property.  The  court  held 
that  the  act  clearly  indicated  that  the 
law  as  to  community  property  should 
apply  where  the  rights  of  husband  and 
wife  are  involved  and  that,  in  other 
cases,  the  law  as  to  separate  property 
should  apply  and  therefore  the  ap- 
portionment was  properly  made. 

E.     Procedure   on  petition   for  lump 
8I1III  award. 

In  Lovasz  v.  Carnegie  Steel  Ck).,  — 
Pa.  — ,  109  Atl.  601  (1920),  in  which 
the  court  decided  that  payments  under 


an  award  to  a  widow  and  minor 
children  could  not  be  commuted  to  a 
lump  sum  payment  without  the  joinder 
of  a  guardian  for  the  chUdren  acting 
under  the  authority  of  the  court, 
though  not  called  upon  to  decide  the 
question  of  apportionment  of  an 
award  as  between  a  widow  and  minor 
children  said  that,  while  compensa- 
tion payable  at  stated  intervals  is 
given  to  the  widow,  that  does  not 
vest  in  her  the  absolute  right  to 
squander  the  money  and  deprive  the 
children  of  the  support  intended  by 
law,  as  the  state,  acting  through  one 
of  Its  designated  agencies,  will,  when 
called  upon,  see  that  the  fund  is 
properly  applied  and  that,  though  no 
guide  is  given  by  the  act  as  to  the 
relative  per  cent  the  children's  inter- 
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of  416  weeks.  The  circuit  court  affirmed  the  award  after  striking 
from  the  same  the  sum  of  $150  awarded  for  medical  services. 

It  is  contended  by  the  plaintiflE  in  error  that  no  notice  was  given 
of  the  alleged  accident  within  thirty,  days  thereafter,  as  required  by 
the  compensation  act ;  that  since  the  deceased  is  survived  by  a  widow 
and  a  minor  child  it  is  error  to  award  compensation  to  the  adminis- 
tratrix of  the  estate  of  the  deceased,  such  right  to  compensation  be- 
ing an  independent  right  vested  in  the  dependents  of  the  deceased; 
that  the  commission  having  held  compensation  was  due  to  the  repre- 
sentative of  the  estate,  it  was  error  to  refuse  to  determine  the  rela- 
tive interests  of  the  surviving  dependents  in  such  and  to  apportion 
the  same  between  the  dependents  upon  demand  and  request  of  plain- 
tiff in  error  on  the  hearing  before  the  Industrial  Commission.  Cross- 
errors  are  assigned  by  the  defendant  in  error  averring  that  the  court 
erred  in  striking  from  the  award  of  the  Industrial  Commission  the 
sum  of  $150  for  medical  services. 

Concerning  the  contention  of  plaintiff  in  error  that  no  notice  of 
the  injury  was  given,  as  required  by  section  24  of  the  Workmen's 
Compensation  Act,  the  record  shows  that  the  deceased  testified  con- 
cerning the  manner  of  his  injury,  and  that  immediately  after  the  in- 
jury he  told  Joe  Lukidc,  a  foreman  of  plaintiff  in  error,  that  he  had 
been  injured  and  how  it  happened ;  that  he  was  sent  to  the  company 
doctor,  who  examined  his  hip,  applied  medicine  of  some  sort  and 
told  him  that  he  would  be  all  right  by  the  next  day ;  that  he  returned 
to  work  but  that  the  pain  increased  for  three  or  four  weeks,  at  the 


est  will  represent,  it  certainly  is 
some  part  of  it  and  surely  not  less 
than  the  difference  between  the 
amount  -the  widow  would  receive  with- 
out children  and  with  children  and 
that,  wherever  the  act  is  silent  with 
respect  to  the  adjustment  of  any 
particular  claim  or  interest  in  a  fund 
allowed  by  it,  or  the  orderly  ad- 
ministration of  the  fund  to  preserve 
such  interest,  the  law,  as  it  previously 
existed  will  step  in  and  fill  the  gap 
which  otherwise  might  occur. 


n.    Widow,  children  and  children  by 
former  marriage. 

Decedent,     who      received      injuries 
arising   out   of   and   in   the    course   of 


his  employment  resulting  in  his  death, 
left  surviving  a  widow  and  one  child 
by  the  marriage.  There  also  was  a  son 
of  deceased  by  a  former*  marriage 
not  living  at  home,  and  a  daugh- 
ter of  the  widow  by  a  former  mar- 
riage, who  lived  with  the  employee 
and  her  mother  at  the  time  of  his 
death,  aU  of  the  children  being  under 
18  years  of  age,  and  the  question 
arose  as  to  who  were  entitled,  as  de- 
pendents, to  share  in  the  payment  due 
on  account  of  the  death  of  the  em- 
ployee. The  statute,  designating  de- 
pendents, which  was  applicable,  pro- 
vided: **A  child  or  children  under 
the  age  of  18  years  *  »  *  upon 
the  parent  with  whom  he  is  or  they 
are  living  at  the  time  of  the  death 
of   such   parent,   there   being  no   snr- 
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end  of  which  time  he  told  Lukidc  that  his  hip  hurt  him  so  much  that 
unless  he  could  get  easier  work  he  would  have  to  quit,  and  that 
Lukidc  told  him  there  was  no  other  job  for  him,  and  that  he  should 
go  home  and  stay  there  until  he  was  ready  to  come  back.  Section  24 
of  the  Workmen's  Compensation  Act  provides,  among  other  things, 
that  notice  of  the  injury  shall  be  given  within  thirty  days,  with  cer- 
tain exceptions,  and  further  provides  "that  the  failure  on  the  part  of 
any  person  entitled  to  such  compensation  to  give  such  notice  shall 
not  relieve  the  employer  from  his  liability  for  such  compensation, 
when  the  facts  and  circumstances  of  such  accident  are  known  to  such 
employer,  his  agent  or  vice*principal  in  the  enterprise."  The  com- 
mission found  that  notice  of  the  injury  was,  in  fact,  given  as  required 
by  statute.  There  is  evidence  in  the  record  tending  to  prove  that  de- 
ceased notified  Lukidc,  who  the  deceased  testified  was  plaintiff  in  er- 
ror's foreman,  of  the  injury  shortly  after  its  occurrence.  While  it  is 
earnestly  urged  that  Lukidc  was  not  a  foreman  of  the  plaintiff  in  er- 
ror, it  is  not  the  province  of  this  court  to  weigh  the  testimony  on  that 
point.  As  has  been  repeatedly  held  by  this  court,  where  there  is 
competent  evidence  before  the  commission  fairly  tending  to  prove  a 
fact,  the  finding  of  that  fact  by  the  commission  precludes  its  review 
here.  (Smith-Lohr  Coal  Co.  v.  Industrial  Com.,  286  111.  34;  Big  Mud- 
dy Coal  Co.  V.  Industrial  Board,  279  id.  235;  Albaugh-Dover  Co.  v. 
Industrial  Board,  278  id.  179.)  As  the  foreman  was  the  agent  of  the 
plaintiff  in  error,  it  follows  that  section  24,  regarding  notice,  has 


viving  dependent  parent:  Provided, 
that  in  the  event  of  the  death  of  an 
employee  who  has  at  the  time  of  his 
death  a  living  ehild  or  children  by  a 
former  wife  or  husband,  under  the 
age  of  18  years,  •  •  *  gaid  child 
or  children  shall  be  conclusively  pre- 
BQined  to  be  wholly  dependent  for 
support  upon  such  deceased  employee, 
and  the  death  benefit  shall  be  divided 
between  the  surviving  wife  or  hus- 
band and  all  the  children  of  the  de- 
ceased employee  in  equal  shares,  the 
surviving  wife  or  husband  taking  the 
same  share  as  a  child.  The  total* 
sum  due  the  surviving  wife  or  hus- 
band and  her  or  his  own  children 
shall  be  paid  directly  to  the  wife  or 
husband  for  her  or  his  own  use  and 
for  the  benefit  of  her  or  his  own 
ehildren,   and    the    sums    due   to    the 


children  by  the  former  wife  or  hus- 
band of  the  deceased  employee  shaU 
be  paid  to  their  guardians  or  legal 
representatives  for  the  benefit  of  such 
children."  The  court  held,  that  the 
widow,  the  child  of  the  marriage,  and 
the  child  of  deceased  by  a  former 
marriage  were  entitled  to  share  in  the 
compensation,  the  shares  of  the  widow 
and  the  child  of  the  marriage  to  be 
paid  to  the  widow  and  the  share  of 
the  son  by  a  former  marriage  to  be 
paid  to  his  guardian.  The  daughter 
of  the  widow  by  a  former  marriage, 
not  being  a  child  of  deceased,  was 
held  not  entitled  to  share  under  the 
terms  of  the  statute  although  she  was 
a  member  of  the  employee's  family  at 
the  time  of  his  deafch.  In  re  Holm-, 
berg,  281  Mass.  144^  120  N.  B.  858 
(1918). 
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been  complied  with.  Wabash  Bailway  Co.  v.  Industrial  Com.,  286 
111.  194;  Parker-Washington  Co.  v.  Industrial  Board,  274  id.  498. 

Plaintiff  in  error's  second  contention  is  that  the  court  erred  in  af- 
firming an  award  of  compensation  to  the  administratrix  while  the 
evidence  shows  that  the  widow  and  a  child  survived ;  that  while  com- 
pensation for  disability  prior  to  death  is  payable  to  the  adminis- 
trator, compensation  on  account  of  death  is  payable  to  the  depend- 
ents; that  it  was  not  only  the  duty  of  the  commission  to  award  the 
compensation  to  the  dependents,  but  it  was  incumbent  upon  it  to  ap- 
portion the  compensation  between  the  widow  and  child. 

Section  7  of  the  Compensation  Act,  as  amended  in  1915,  provides  as 
follows:  '^The  amount  of  compensation  which  shall  be  paid  for  an 
injury  to  the  employee  resulting  in  death  shall  be:  (a)  If  the  em- 
ployee leaves  any  widow,  child  or  children  whom  he  was  under  legal 
obligation  to  support  at  the  time  of  his  injury,  a  sum  equal  to  four 
times  the  average  annual  earnings  of  the  employee,  but  not  less  in 
any  event  than  $1,650  and  not  more  in  any  event  than  $3,500.  Any 
compensation  payments  other  than  necessary  medical,  surgical  or  hos- 
pital fees  or  services  shall  be  deducted  in  ascertaining  the  amount 
payable  on  death." 

Paragraph  (f)  of  said  section  7  provides  as  follows:  **The  com- 
pensation to  be  paid  for  injury  which  results  in  death,  as  provided  in 
this  section,  shall  be  paid  at  the  option  of  the  employer  either  to  the 
personal  representative  of  the  deceased  employee  or  to  his  benefi- 
ciaries, and  shall  be  distributed  to  the  heirs  who  formed  the  basis  for 


in.     Oliildien. 

An  employee,  72  years  old,  died  as 
a  result  of  drinking  muriatic  acid 
from  a  bottle  left  by  tinners,  mis- 
taking it  for  a  bottle  of  water  he 
kept  in  about  the  same  place  for  his 
own  use.  Compensation  was  awarded 
and  the  insurer  alleged  there  was 
error  in  ordering  it  to  pay  to  the  two 
surviving  partially  dependent  daugh- 
ters equal  sums,  claiming  that,  under 
the  statute  which  provides  'Mf  there 
is  no  one  wholly  dependent  and  more 
than  one  person  partly  dependent,  the 
death  benefit  shall  be  divided  among 
them  according  to  the  relative  extent 
of  their  dependency,"  there  must  be 
evidence  that  certain  amounts  were 
contributed    to    each    dauirhter.      The 


court  held  that  the  evidence  was 
ample  to  support  the  finding  as  to  the 
partial  dependency  of  such  daughters 
upon  the  sum  of  money  which  was 
contributed  each  week  to  the  family 
fund  for  the  support  of  the  family, 
and  the  decree  was  affirmed.  In  re 
Osterbrink,  229  Mass.  407,  118  N.  E 
657    (1918). 

IV.    Parents. 

*  A.     Kecessity  of  division. 

In  re  Pagnoni,  230  Mass.  9,  118  N. 
E.  948  (1918)  was  a  case  in  which 
the  committee  of  arbitration  found 
that  both  parents  of  deceased  were 
partially  dependent  on  the  deceased 
employee  and  an  award  of  $2.56  per 
week    for    500    weeks    was    made   to 
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determining  the  amount  of  compensation  to  be  paid  by  the  employer, 
the  distributees'  share  to  be  in  the  proportion  of  their  respective  de- 
pendency at  the  time  of  the  injury  on  the  earnings  of  the  deceased : 
Provided,  that,  in  the  judgment  of  the  court  appointing  the  personal 
representative,  a  child's  distributive  share  may  be  paid  to  the  parent 
for  the  support  of  the  child.  The  payment  of  compensation  by  the 
employer  to  the  personal  representative  of  the  deceased  employee 
shall  relieve  him  of  all  obligations  as  to  the  distribution  of  such  com- 
pensation so  paid.  The  distribution  by  the  personal  representative 
of  the  compensation  paid  to  him  by  the  employer  shall  be  made  pur- 
suant to  the  order  of  the  court  appointing  him." 

In  support  of  his  contention  that  the  Industrial  Commission  should 
apportion  the  amounts  due  to  the  several  beneficiaries,  counsel  for 
plaintiff  in  error  cites  Smith-Lohr  Coal  Co.  v.  Industrial  Com.,  supra. 
The  question  decided  in  that  case  arose  by  reason  of  a  contest  be- 
tween the  widow  and  the  parents  of  the  deceased  as  to  who  was  en- 
titled to  the  compensation,  and  this  court  in  that  case  held:  ''The 
statute  as  to  distribution  of  the  amount  paid  by  the  employer  to  the 
personal  representative  of  the  deceased  applies  only  in  cases  where 
the  employer  voluntarily  pays  the  compensation  to  the  personal  rep- 
resentative of  the  deceased  without  a  hearing  and  determination  be- 
fore an  arbitrator  or  the  Industrial  Commission.  If  the  compensation 
is  fixed  by  the  Industrial  Commission  it  is  required  to  determine  who 
is  entitled  to  the  compensation  before  it  can  determine  the  amount. 
•     *    *    The  fact  that  the  claimants  were  the  persons  described  in' 


them  jointly.  It .  was  held  that  this 
award  was  not  in  compliance  with  the 
statute  which  provided  that:  "If 
there  is  no  one  wholly  dex>endent  and 
more  than  one  person  partly  depend- 
ent, the  death  benefit  shall  be  divided 
among  them  according  to  the  relative 
extent  of  their  dependency"  and  that 
if  the  award  was  to  be  made  to  both 
parents,  the  relative  extent  of  their 
dependency,  individually,  was  to  have 
been  found.  The  court  pointed  out 
that  both  claimants  were  willing  to 
have  the  entire  amount  awarded  to 
the  father  who  was  the  head  of  the 
family  and  to  rely  upon  having  the 
case  reopened  for  further  hearing  if 
the  father  should  die  during  the 
period  of  compensation,  and  appar- 
ently it  approved  of  that  method  of 


avoiding  the  difficulty  of  determining 
the  relative  extent  of  dependency. 

B.     Propriety  of  division. 

As  to  the  propriety  of  an  equal 
division  of  an  award  between  the 
father  and  mother  of  deceased  under 
the  New  York  act  prior  to  the  amend- 
ment of  1916,  see  Moran  v.  Bodgers 
&  Hagerty,  Inc.,  180  N.  Y.  App.  Div. 
821,  16  N.  C.  C.  A.  nl88,  168  N.  Y. 
Supp.  410   (1917). 

0.     Propriety  of  award  to  one  alone. 

As    to    the    validity    of    an    award, - 
made  alone  to  the  father  of  deceased 
on  an  application  in  the  name  of  both 
the  father  and  mother,  without  a  con- 
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paragraphs  (a)  and  (b),  under  which  paragraphs  the  amount  of  the 
compensation  provided  is  the  same,  could  not  operate  to  relieve  the 
Industrial  Commission  from  the  duty  of  determining  the  person  or 
persons  who  were  entitled  to  the  compensation.  We  do  not  construe 
the  statute  in  such  cases  as  this  to  leave  it  to  the  probate  court  to 
determine  who  is  entitled  to  the  award  made  by  the  Industrial  Com- 
mission.'^  In  the  case  at  bar  there  is  no  contest  as  to  who  shall  re- 
ceive the  benefit  of  the  award,  and  the  rule  laid  down  in  the  Smith- 
Lohr  Coal  Co.  case  on  that  point  has  no  application  here. 

It  is  also  contended  that  in  view  of  the  proviso  in  section  21  of  the 
Compensation  Act,  providing  for  the  reduction  of  compensation  in  the 
event  of  the  death  of  the  beneficiary  before  the  completion  of  the 
compensation  payments,  it  is  necessary  to  determine  what  the  relative 
interests  of  the  widow  and  child  are  in  the  compensation,  so  that,  in 
the  event  of  the  death  of  either,  the  payments  of  compensation,  so 
far  as  the  deceased  beneficiary  is  concerned,  can  be  determined  and 
the  employer  not  subject  to  a  judgment  and  execution  for  the  entire 
amount.  Section  21,  as  amended  in  1915,  provides  in  this  regard 
as  follows:  **Any  right  to  receive  compensation  hereunder  shall  be 
extinguished  by  the  death  of  the  person  or  persons  entitled  thereto, 
subject  to  the  provisions  of  this  act  relative  to  compensation  for 
death  received  in  the  course  of  employment:  Provided,  that  upon 
the  death  of  a  beneficiary,  who  is  receiving  compensation  provided 
for  in  section  7,  leaving  surviving  a  parent,  sister  or  brother  of  the 
deceased  employee,  at  a  time  of  his  death  dependent  upon  him  for 


dition  that  the  mother  file  a  waiver, 
see  Buhse  v.  Whitehead  &  Kales  Iron 
Works,  194  Mich.  413,  16  N.  C.  C.  A. 
nl89,   160  N.  W.  557   (1916). 

V.    Parents,  broihera  and  sisters. 

Deceased  was  killed  hj  a  machine 
which  f  eU  upon  him  while  he  was  as- 
sisting in  loading  it  on  a  wagon.  He 
was  16  years  old  at  the  time  of  his 
death  and  in  compensation  proceed- 
ings the  arbitrator  found  that  de- 
ceased left  surviving  him  his  father, 
mother,  brother  and  sister;  that  the 
father  was  not  able  to  earn  sufficient 
-wages  to  support  himself  and  family; 
that  the  sister  was  a  minor  and  the 
brother  in  ill  health;  that  the  entire 
earnings  of  deceased  were  paid  to  the 


mother  to  be  applied  to  the  necessary 
support  and  living  expenses  of  the 
entire  family;  that  the  brother  worked 
a  portion  of  the  time  and  likewise 
turned  over  his  earnings  to  the 
mother;  that  the  mother  had  no 
money  in  the  bank;  and  that  sub- 
stantially all  of  the  earnings  of  de- 
ceased were  expended  in  the  support 
of  the  family  along  with  other 
moneys  given  to  the  mother  by  the 
father  and  broither.  An  award  was 
allowed  to  the  father  as  administrator. 
The  commission  in  allowing  the  award 
did  not  determine  which  of  the  rela- 
tives were  dependent  upon  deceased. 
The  court  held  that,  while  there  was 
no  contest  between  the  respective 
relatives  as  to  the  dependents  en- 
titled to  payment  of  the  award,  never* 
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support,  who  were  receiving  from  such  beneficiary  a  contribution  to 
support,  then  that  proportion  of  the  compensation  of  the  beneficiary 
which  would  have  been  paid  but  for  the  death  of  the  beneficiary,  but 
in  no  event  exceeding  said  unpaid  compensation,  which  the  contribu- 
tion of  the  beneficiary  to  the  dependent's  support  within  one  year 
prior  to  the  death  of  the  beneficiary  bears  to  the  compensation  of  the 
beneficiary  within  that  year,  shall  be  continued  for  the  benefit  of 
such  dependents,  notwithstanding  the  death  of  the  beneficiary." 

The  proviso  in  section  21  applies  to  those  cases  where  the  bene- 
ficiary receiving  compensation  provided  for  in  section  7  dies  leaving 
surviving  a  parent,  sister  or  brother  of  the  deceased  employee  who 
was  at  the  time  of  his  death  dependent  upon  the  said  deceased  em- 
ployee for  support  and  who  was  receiving  from  such  beneficiary  a 
contribution  towards  support.  In  this  case  the  only  beneficiaries 
are  the  widow  and  a  child,  whose  compensation  is  payable  under  para- 
graph (a)  of  section  7.  The  death  of  either  of  these  beneficiaries 
would  not  leave  surviving  **a  parent,  sister  or  brother  of  the  de- 
ceased employee,*'  hence  it  follows  that  the  proviso  in  section  21  has 
no  application  to  compensation  awarded  under  paragraph  (a)  of  sec- 
tion 7.  As  we  understand  paragraphs  (a)  and  (f)  of  section  7,  they 
do  not  provide  for  determination  by  the  Industrial  Commission  of  the 
proportionate  share  which  each  beneficiary  is  entitled  to  receive 
where  the  beneficiaries  are  all  of  the  class  specified  in  paragraph  (a) 
of  said  section,  although,  as  was  held  in  the  Smith-Lohr  Coal  Co.  case, 
the  commission  must,  in  order  to  determine  the  total  amount  of  com- 


theless  when  there  was  no  voluntary 
payment  on  the  part  of  the  employer 
and  the  commission  must  determine 
the  compensation  it  is  the  duty  of  the 
commission  to  determine  the  person 
or  persons  entitled  to  the  compensa- 
tion. The  judgment  was  reversed  and 
remanded  with  directions  to  the  cir- 
cuit court  to  remand  the  same  to  the 
industrial  commission  for  further  pro- 
ceedings consistent  with  these  views. 
Paul  V.  Industrial  Commission,  288  111. 
532,  18  N.  C.  C.  A.  292,  123  N.  E. 
541    (1919). 

VI.     Allowance  to  attorney. 

Section  29(b)  of  the  California 
workmen 's  .  compenaation  act  author- 
izes the   commission  to  '*fix  and   de- 


termine and  allow  as  a  lien  against 
any  amount  to  be  paid  as  compensa- 
tion: (1)  A  reasonable  attorney's  fee 
for  legal  services  pertaining  to  any 
claim  for  compensation.'*  An  em-^ 
ployer  against  whom  an  award  of 
$3,750.30  was  made,  to  be  paid  $25 
to  the  attorney  as  a  reasonable  attor- 
ney's fee  and  the  balance  to  the 
widow  in  specified  instalments, 
claimed  that  the  act  did  not  authorize 
the  allowance  of  a  sum  of  money  to 
be  paid  directly  to  the  attorney. 
The  court  said  it  was  difficult  to  see 
how  the  employer  was  injured  by  the 
form  of  the  order  since  the  amount 
of  the  attorney's  fee  was  to  be  de- 
ducted from  the  award  and  held  that 
the  order  was  in  compliance  with 
the  intention  of  the  act.     The  award 
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pensation,  determine  who  is  entitled  to  receive  the  same.  That  case 
does  not,  however,  hold  that  it  is  incumbent  upon  the  commission  to 
determine  how  much  or  what  proportion  of  the  compensation  every 
member  of  the  class  may  receive.  As  was  said  by  this  court  in  the 
case  of  Wangler  Boiler  and  Sheet  Metal  Works  Co.  v.  Industrial 
Com.  (ante,  p.  118)  [287  111.  118] :  **  Compensation  under  the  act  in 
question  is  analogous  to  and  is  to  take  the  place  of  damages  at  com- 
mon law  and  under  the  statute.  While  the  right  to  compensation  is 
not  a  subject  of  bequest  of  the  beneficiary  but  continues  in  the  de- 
pendents of  the  beneficiary  only  in  the  manner  provided  by  said  act, 
yet  such  right  to  compensation,  when  determined  according  to  law, 
is  no  less  a  vested  right  and  one  that  can  be  affected  only  by  the  act 
of  the  legislature  that  gave  it.  (Hansen  v.  Brann  &  Stewart  Co.,  90 
N.  J.  L.  444.)  The  intention  of  the  legislature  to  so  treat  that  right 
is  shown  by  section  9  of  the  act,  which,  as  we  have  seen,  provides 
that  where  a  lump-sum  settlement  is  awarded  by  the  Industrial  Board 
in  case  of  an  injury  resulting  in  death  there  is  no  right  of  rejection 
either  by  the  employer  or  beneficiary.  The  intention  of  the  legisla- 
ture that  such  right  shall  be  a  vested  right  is  further  shown  by  para- 
graph (g)  of  section  19  of  the  act,  which  provides  for  judgment  in 
the  circuit  court  on  an  award  where  there  is  a  refusal  or  failure  to 
pay  the  compensation,  such  judgment  being  treated  as  similar  to  an 
execution. — ^Friedman  Manf.  Co.  v.  Industrial  Com.,  284  111.  554." 
By  paragraph  (a)  of  section  7  the  employer  becomes  liable,  at  all 
events,  to  pay  a  sum  equal  to  four  times  the  average  earnings  of 


was  affirmed.  North  Pac.  S.  8.  Co.  v. 
Industrial  Ace.  Commission  of  Calif- 
ornia, 174  Cal.  500,  163  Pac.  910 
(1917). 

Vn.    What  law  governs. 

The  original  Workmen's  Compensa- 
tion Act  of  Texas  omitted  to  expressly 
designate  the  beneficiaries  entitled  to 
receive  the  compensation  but  merely 
declared  that  it  should  be  paid  to 
**the  legal  beneficiary''  of  the  de- 
ceased employee.  "Provided,  that  the 
compensation  herein  provided  for  shall 
be  distributed  according  to  the  law 
providing  for  the  distribution  of  other 
property  of  deceased,"  and  the  ques- 
tion arose  as  to  whether  the  benefi- 
ciaries  should    be    determined   by   the 


law  of  descent  and  distribution  or  the 
law  governing  the  recovery  of  dam- 
ages for  negligent  or  wrongful  death. 
The  court  held  that  the  proviso 
quoted  left  no  doubt  that  the  law 
regarding  descent  and  distribution 
was  intended  to  apply,  not  the  death 
act.  It  was  further  urged  that  in 
all  events  the  proviso  meant  that 
the  compensation  should  be  appor- 
tioned according  to  the  law  of  descent 
and  distribution  but  that  the  bene- 
ficiaries among  whom  it  was  to  be  al- 
lotted were  to  be  ascertained  from  the 
death  injury  statute.  It  was  held, 
however,  that  there  was  nothing  in 
the  act  to  warrant  such  an  interpre- 
tation and  that  the  distribution  should 
be  in  all  respects  according  to  the 
law     of     descent     and     distribution. 
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the  employee,  within  the  limitations  there  prescribed  as  to  amount, 
and  as  we  view  the  provisions  of  section  21  of  the  act  the  legislature 
did  not  intend  that  its  provisions  regarding  reduction  of  compensa- 
tion should  apply  to  cases  enumerated  in  said  paragraph.  The  com- 
mission therefore  did  not  err  in  making  the  aw^rd  without  determin- 
ing the  amount  to  which  each  beneficiary  is  entitled. 

It  is  urged  by  cross-errors  assigned  by  defendant  in  error  that  the 
circuit  court  erred  in  striking  from  the  award  the  sum  of  $150  for 
medical  services.  There  is  no  evidence  as  to  what  medical  expenses 
were  incurred  by  the  deceased  prior  to  February  24,  1916.  The  award 
of  the  Industrial  Commission  relative  to  the  amount  for  medical 
services  is  based  upon  the  testimony  of  Dr.  Mueller  for  his  services 
between  the  24th  day  of  February  and  the  first  day  of  April  follow- 
ing, in  the  year  1916.  The  services  were  not  rendered  within  eight 
weeks  of  the  date  of  the  alleged  accident,  to-wit,  September  10,  1915, 
or  within  eight  weeks  of  the  first  day  of  disability.  The  deceased 
was  evidently  under  treatment  prior  to  February  24.  The  services 
of  Dr.  Mueller  were  rendered  at  the  request  of  the  deceased.  Sec- 
tion 8a  of  the  statute  in  question,  relative  to  medical  and  ho^ital 
services  in  case  of  injury  not  resulting  in  death,  as  amended  in  1915, 
is  as  follows:  *'The  employer  shall  provide  necessary  first  aid,  med- 
ical, surgical  and  hospital  services ;  also  medical,  surgical  and  hospital 
services  for  a  period  not  longer  than  eight  weeks,  not  to  exceed,  how- 
ever, the  amount  of  $200.  The  employee  may  elect  to  secure  his  own 
physician,  surgeon  or  hospital  services  at  his  own  expense.''    There 


Vaughn  v.  Southwestern  Surety  Ins. 
Co.,  —  Tex.  — ,  206  S.  W.  920  (1918). 
An  employee  of  a  coal  mining  com- 
pany died  while  at  work  in  the  mine, 
his  alleged  widow  was  appointed  ad- 
mini^ratix  and  filed  application  for 
adjustment  of  claim  with  the  industrial 
commission.  The  parents  of  deceased 
intervened,  claiming  they,  instead  of 
the  widow,  were  entitled  to  an  award. 
The  arbitrator  found  that  decedent 
died  from  natural  causes  and  denied 
an  award.  The  case  was  reviewed  by 
the  commission  which  set  aside  the 
decision  and  rendered  an  award  in 
favor  of  the  widow  for  $3,500,  the 
circuit  court  confirmed  the  award  and 
entered  judgment  thereon.  On  appeal 
the  parents  asked  for  a  construction 
of  the  workmen's  compensation  act  as 


to  whether  vt  requires  the  commission 
to  determine  who  is  entitled  to  the 
award  or  if  that  question  should  be 
left  to  be  determined  by  the  probate 
court  when  distribution  is  made  of 
the  award.  The  court  held  that  the 
provision  of  paragraph  (f )  of  section 
7  of  the  act  that  **The  distribution 
by  the  personal  representative  of  the 
compensation  paid  to  him  by  the  em- 
ployer shall  be  made  pursuant  to  the 
order  of  the  court  appointing  him," 
applies  only  in  cases  where  the  em- 
ployer voluntarily  pays  compensation 
to  the  personal  representative  of  a  de- 
ceased employee  without  a  hearing 
and  determination  before  the  commis- 
sion and  that,  if  the  compensation  is 
fixed  by  the  commission,  it  is  required 
to   determine  who   is   entitled   to   the 
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is  no  evidence  in  the  record  tending  to  show  that  the  deceased  re- 
quested plaintiff  in  error  to  supply  medical  services,  other  than  the 
letter  of  his  attorney  on  February  24,  1916,  to  plaintiff  in  error,  stat- 
ing that  he  assumed  that  plaintiff  in  error  would  assume  all  obliga- 
tions of  the  Workmen's  Compensation  act.  Plaintiff  in  error  main- 
tains a  staff  of  physicians.  The  testimony  of  deceased  showed  that 
he  was  familiar  with  that  fact,  yet  he  chose  other  medical  aid  in 
the  treatment  he  received  prior  to  February  24  and  subsequent  to  the 
day  of  the  injury,  when  the  evidence  shows  he  went  to  the  company 
doctor.  His  selection  of  Dr.  Mueller  on  February  24  was  an  election 
to  secure  his  own  physician,  and  under  section  8  he  must  be  held  to 
have  elected  to  do  so  at  his  own  expense.  The  circuit  court  did  not 
err  in  striking  the  sum  of  $150  from  said  award. 

No  reversible  error  appearing  in  the  record  the  judgment  of  the 
circuit  court  will  be  affirmed. 

Judgment  affirmed. 


compensation  before  it  can  determine 
the  amount,  this  rule  being  held  to 
apply  to  the  present  case  although  the 
claimants  were  those  described  in 
classes  (a)  and  (b)  of  section  7  under 


which  paragpiaphs  the  compensation  is 
the  same.  Smith-Lohr  Coal  Min.  Co. 
V.  Industrial  Commission,  286  DL  34, 
121   N.   £.   231    (1918). 

B.    L.    S. 
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PITTSBT7B0H,  OINOINNATI,  OHICAOO  &  ST.  LOUIS  BY.  CO. 

y.  OOLK 

[United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  July  8,  1919.] 

—  0.  0.  A.  —,  260  Fed.  357. 

Certiorari  denied,  250  U.  8.  671,  63  L.  Ed.  1199,  40  Sup.  Ct.  15. 

Appeal  and  error— Waiver  of  error  in  OTerroling  motion  for  directed  ver- 
dict by  introducing  evidence. 

The  introduction  of  evidence  by  the  defendant  operates  aa  a   waiver  of 

^    error  in  the  action  of  the  trial  court  in  overruling  defendant's  motion, 

made  at  the  close  of  plaintiff's  testimony,  for  a  directed  verdict  in  its  favor. 

2.  Federal  Employers'  Liability  Act^-Action  for  injuries  to  steel-car  repairer 
—Sufficiency  of  evidence. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes 
as  a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that  the  testi- 
mony fairly  and  substantially  tended  to  sustain  the  allegations  of  negligence 


any 


0A8B  NOTE. 

Assomption  of  risk  of  injury  tlirougli 
defective  or  inadequate  tools,  ap- 
pliances or  equipment,  under  Fed- 
eral Employers'  liability  Act. 

I.  Tools  and  like  implements,  660- 
568. 

A.  Jack  screw,  560-562. 

B.  Maul,  662-563. 

1.  Loose  head,  662-668. 

2.  Defective  head,  568. 

C.  Worn  claw  bar,  563-566. 

D.  Blunt  pick,  566. 

E.  Sledge  with   crooked   handle, 

666-567. 

F.  Old  spikes,  567-568. 

G.  Ladder,  568. 

II.  Machines  and  parts,  568-574. 

A.  Steam  hammer,  568-669. 

B.  Emery  wheel,  569-670. 

C.  Loose  belt  on  coal  chute  car- 

rier, 570-671. 

D.  Penstock  on  water  tank,  671- 

672. 

E.  Scaffold  rope,  672-578. 

F.  Cable  of  wrecking  crane,  673- 

674. 


ni.  Cars  and  parts,  574-681. 

A.  Door  on  one  hanger,  674-575. 

B.  Brake,  575-577. 

1.  Wheel  too  small  and  too 

low,  675-576. 

2.  Ratchet  out  of  order,  576- 

677. 

3.  Air  brake  defective,  577. 

C.  Handhold  between   car  ends, 

577-678. 

D.  Broken  drawbar  supports,  579. 

E.  Hand  car,  679-581. 

1.  Rear  wheels  too  low,  579- 

580. 

2.  Defect  causing  derailment, 

580-581. 
IV.  Locomotive  appliances,  581-584. 

A.  Water  glass,  581-582. 

B.  Lubricator,  582-584. 

V.  Cap  and  rail  on  boat,  584r585. 

Oross-references.  Bisks  assumed  un- 
der Federal  Employers'  Liability  Act, 
see  8  N.  C.  C.  A.  834-871;  instructions 
as  to  assumption  of  risk  in  actions 
under  Federal  Employers'  Liability 
Act,  see  7  N.  C.  C.  A.  685-700;  as- 
sumption of  risk  of  injury  through 
violation  of  safety  statutes,  under 
Federal  Employers'  Liability  Act,  see 
19  N.  C.  C.  A.  891-406;  assumption  of 
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on  the  part  of  defendant  in  the  matter  of  the  absence  of  the  safety  spring 
and  the  order  of  the  leader  of  the  gang. 

3.  Federal  Employers'  liability  Act— Action  for  injuries  to  steel-car  repairer 

— Question  for  jury. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  ^used  without  a  uifety  spring  and  plaintiff's  eves  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes 
as  a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that,  what- 
ever might  be  the  merit  of  a  safety  spring  or  the  need  of  using  one  on  the 
hammer,  it  was  not  error  on  the  part  of  the  trial  judge  to  decline  to  hold  as 
matter  of  law  that  defendant  could  both  indulge  its  employees  in  a  practice 
not  to  use  such  springs  and  insist  that  their  failure  to  uso  them  absolved  it 
from  all  duty  respecting  their  i.oe. 

4.  Trial— Motion  by  defendant  for  directed  verdict— How  evidence  must  be 

viewed. 
On  defendant's  motion   for  a  directed  verdict  in  its  favor,  made   at   the 
close  of  all  of  the  evidence,  it  is  the  duty  of  the  court  to  take  th&t  view  of 
the  evidence  most  favorable  to  the  plaintiff. 

6.    Federal  Employers'  Liability  Act— Action  for  injuries  to  steel-car  repairer 
— Question  for  jury. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 


risk  by  employee  ordered  into  danger- 
ous place  or  to  work  with  danger- 
ous appliance,  see  5  N.  G.  G.  A.  568- 
588n. 

I.    Tools  and  like  imi^ements. 

A.    Jack  screw. 

The  plaintiff  was  injured  by  the 
drawbar  of  a  caboose  falling  upon 
him  while  he  was  engaged  in  its  re- 
pair. The  jackscrew  which  he  was 
using  in  the  work  was  defective  and 
it  was  by  reason  of  such  that  the 
accident  happened.  The  trial  court 
instructed  the  jury:  "Under  the  Fed- 
eral Employers'  Liability  Act,  the 
common-law  doctrine  that  employees 
assume  the  risks,  dangers  and  hazards 
normally  incident  to  the  business,  still 
obtains.  It  is  pleaded  by  the  de- 
fendant in  this  ease,  and  the  defend- 
ant has  the  burden  of  proof  on  that. 
The  rule  is  that  the  employee  as- 
sumes the  risks  normally  incident  to 
the  occupation  in  which  he  voluntarily 
engage^;  other  and  extraordinary 
risks,  and  those  due  to  the  employer's 


negligence,  he  does  not  assume  until 
made  aware  of  them  or.  until  they 
become  so  obvious  and  immediately 
dangerous  that  an  ordinarily  prudent 
man  would  observe  and  appreciate 
them;  in  either  or  both  of  which 
cases  he  does  assume  them,  if  he 
continue  in  the  employment,  without 
objection,  or  without  obtaining  from 
the  employer  an  assurance  that  the 
matter  will  be  remedied."  From  a 
judgment  on  a  verdict  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  of  assumption  of 
risk  was  correctly  and  fairly  sub- 
mitted to  the  jury.  King  v.  Norfolk- 
Southern  B.  Co.,  176  N.  C.  801,  97  8. 
E.  29  (1918). 

While  the  plaintiff,  an  employee  of 
the  defendant  railroad  company  was 
repairing  the  drawhead  of  a  caboose 
in  defendant's  yard,  he  received  pain- 
ful and  serious  injuries  by  the  draw- 
head  falling  on  him,  by  reason  of  a 
defective  jackscrew,  which  he  was  us- 
ing in  the  work,  alleged  to  have 
been  negligently  furnished  to  him  by 
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the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  reault  of  the  escape  of  the  hammer's  set  and  plunger,  held  that  the  question 
whether  the  gang  leader  was  such  a  vice  principal  of  defendant  that  his 
order  to  plaintiff  was  binding  on  the  latter  was  one  for  the  jury. 

6.  Federal  Employers'  Liability  Act— Action  for  injuries  to  steel-car  repairer 

— ^Negligence  of  fellow-servant. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that,  although 
some  of  the  evidence  tended  to  show  both  that  the  gang  leader  was  a  fellow- 
servant  of  the  plaintiff  and  that  such  leader's  acts  were  of  a  careless  and 
negligent  character,  directly  causing  plaintiff's  injuries,  under  the  rule  of  the 
Federal  Employers'  Liability  Act,  in  spite  of  the  opposed  common-law  rule, 
the  negligence  of  the  gang  leader  was  to  be  treated  as  that  of  defendant  and, 
prima  facie  at  least,  as  entitling  plaintiff  to  recover. 

7.  Federal  Employers'  Liability  Act— Action  for  injuries  to  steel-car  repairer 

—Question  for  Jury. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 


the  defendant.  Answering,  defendant 
denied  negligence  and  pleaded,  among 
other  defenses,  that  of  assumption  of 
risk.  In  appealing  from  a  judgment 
for  plaintiff  for  $1,500,  defendant  con- 
tended, among  other  things,  that  the 
charge  given  by  the  trial  court  on  the 
issue  of  assumption  of  risk  was  er- 
roneous. That  charge  was  as  follows: 
*'  'That  issue  bears  upon  the  defend- 
ant's plea  of  assumption  of  risk.  Un- 
der the  Federal  Employers'  Liability 
Act,  the  common-law  doctrine  that 
employees  assume  the  risks,  dangers, 
and  hazards  normally  incident  to  the 
business,  still  obtains.  It  is  pleaded 
by  the  defendant  in  this  case,  and 
the  defendant  has  the  burden  of  proof 
on  that.  The  rule  is  that  the  em- 
ployee assumes  the  risks  normally  in- 
cident to  the  occupation  in  which  he 
voluntarily  engages;  other  and  extra- 
ordinary risks,  and  those  due  td  the 
employer's  negligence,  he  does  not 
assume  until  made  aware  of  them  or 
until  they  become  so  obvious  and  im- 
mediately dangerous  that  an  ordina- 
rily prudent  man  would  observe  and 
19  N.  C.  C.  A.— 36 


appreciate  them;  in  either  or  both  of 
which  cases  he  does  assume  them,  if 
he  continue  in  the  employment,  with- 
out objection,  or  without  obtaining 
from  the  employer  an  assurance  that 
the  matter  will  be  remedied' — a  defi- 
nition that  accords  with  the  control- 
ling decisions  on  the  subject.  Chesa- 
peake &  Ohio  Bailroad  v.  De  Atley, 
241  U.  S.  311,  36  Sup.  Cft.  564,  60  L. 
Ed.  1016;  Gila  Valley  Railroad  v. 
HaU,  232  U.  S.  94,  34  Sup.  a.  229,  58 
L.  Ed.  521."  In  afi^rming  the  judg- 
ment for  plaintiff  the  court  held  that 
the  charge  objected  to  correctly  and 
fairly  instructed  the  jury  as  to  the 
issue  of  assumption  of  risk,  and  that 
the  evidence  warranted  the  conclusion 
of  the  jury  on  that  issue  in  favor  of 
the  plaintiff.  King  v.  Norfolk-South- 
ern R.  Co.,  176  N.  C.  301,  97  S.  E.  29 
(1918). 

The  plaintiff,  a  section  hand,  was 
engaged  at  the  time  of  the  accident 
in  using  a  jack  in  raising  and  lower- 
ing the  track  as  part  of  certain  repair 
work.  The  jack  was  old,  worn  and 
broken,  and  on  several  of  the  section 
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the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  result  of  the  escape  of  the  hammer's  set  and  phinger,  held  that  to  what 
extent  the  goggles  supplied  by  defendant  would  have  afforded  protection  at 
the  time  of  the  accident  was  purely  a  matter  of  inference  and  was  not  to  be 
stated  as  matter  of  law. 

8.  Federal  ExnployerB'  Liability  Act->NeceB8lty  of  alleging  pontrlbntmry  negli- 

gence. 
Since   contributory  negligence   does  not  bar   an  action   under  the   Federal 
Employers'  Liability  Act  but  only  mitigates  damages,  it  is  not  necessary  to 
the  introduction   of   an   issue   in   that   behalf   through    the   evidence    either    to 
allege  such  negligence  or  present  an  issue  on  that  subject  in  the  pleadings.        , 

9.  Federal  Employers'  Liability  Act— Action  for  Injuries  to  steel-car  repairer 

— ^Duty  to  instruct  jury  on  contributory  negligence. 
In  an  action  under  the  Federal  Employers'  Liability  Act  .by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that,  notwith- 
standing the  lack  of  a  formal  issue  of  contributory  negligence  in  the  plead- 
ings, it  was  the  duty  of  the  trial  judge,  such  issue  having  been  brought  into 
the  case  through  the  evidence,  to  instruct  the  jury  upon  the  subject  of  con- 
tributory negligence  and  to  rule  that  the  burden  of  proving  such  negligence 
was  upon  the  defendant. 


men  protesting  to  the  foreman,  in  the 
presence  of  the  plaintiff,  against  the 
use  of  it,  he  had  promised  that  a  new 
one  would  be  secured,  if  they  con- 
tinued to  use  the  old  one  in  the  mean- 
time. The/* dog"  used  to  trip  and 
lower  the  jack  was  broken  off,  and  the 
plaintiff  while  using  his  fingers  for 
tha/t  purpose,  had  one  of  them  en- 
tirely cut  off  by  the  jack  falling  upon 
it.  From  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $900,  the 
defendant  appealed.  The  court,  in 
affirming  the  judgment,  held  that  the 
finding  of  the  jury  was  open  to  the 
interpretation  that  the  intention  of 
the  plaintiff  in  continuing  in  the 
service  was  to  stay  only  until  the 
new  jack  arrived,  and  not  indefinitely, 
regardless  of  the  defective  condition, 
and  the  failure  to  provide  a  new  one; 
and  that  as  the  plaintiff  relied  on  the 
promise  to  remedy  the  defect  causing 
the  injury,  he  did  not  assume  the 
risk  arising  therefrom  even  though  he 
had  knowledge  of  it.  Missouri,  K.  & 
T.  By.  Co.  V.  Brown,  —  Tex.  Civ. 
App.  — ,  180  8.  W.  1117   (1915). 


B.    IfaiO. 
1.     Loose  head. 

The  plaintiff,  a  member  of  a  bridge 
gang,  was  struck  on  the  head  by  the 
steel  head  of  a  maul,  weighing  about 
eight  pounds,  which  flew  off  the 
handle,  while  being  used  by  a  fellow- 
servant  close  by.  Shortly  before  the 
accident,  the  foreman  had  been  noti- 
fied of  the  unsafe  condition  of  the 
maul.  He  refused  to  allow  the  same 
to  be  repaired,  however,  and  soon 
after  his  refusal  the  accident  in  ques- 
tion occurred.  The  plaintiff  had  not 
used  the  maul  and  knew  nothing  of 
the  loosened  condition  of  the  handle. 
From  a  vefdict  and  judgment  of 
$1,000  for  the  plaintiff,  the  defend- 
ant brought  error  contending  a  ver- 
diet  should  have  been  directed  in  its 
favor  because  of  the  assumption  of 
risk*  of  the  plaintiff.  The  court  in 
affirming  the  judgment  held  that  while 
an  employee  assumed  the  ordinary 
risks  incident  to  his  employment, 
among  which  would  be  the  risk  of 
injury    from    a    defect    arising    in    a 
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10.  Federal  Employers'  Liability  Act— Action  for  injuries  to  steel-car  repairer 

— ^Burden  of  proof— Instructions — ^Harmless  error. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eves  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  out  a  rivet  which  had  stuck — 
the  hammer  being  used  without  a  safety  spring  and  plaintiff's  eyes  being 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that,  if  there  was 
error  in  the  ruling  of  the  trial  judge  that  the  burden  of  proof  rested  on  the 
defendant  under  its  defense  that  plaintiff's  negligence  was  'Hhe  sole,  proxi- 
mate cause"  of  his  injuries^ — as  such  judge  understood  the  position  taken  by 
defendant — such  error  was  harmless  in  view  of  the  instruction  previously  given 
that  the  burden  was  on  the  plaintiff  to  show  defendant's  negligence. 

11.  Federal  Emifloyers'  Liability  Act — ^Action  for  injuries  to  steel-car  repairer 

— Assumption  of  risk — Question  for  jury. 
In  an  action  under  the  Federal  Employers'  Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when,  while  using  a  pneumatic  hammer  under 
the  direction  of  the  leader  of  his  gang  to  drive  oirt  a  rivet  which  had  stuck — 
the  hammer  beings  used  without  a  safety  spring  and  plaintiff's  eyes  bei^g 
unprotected  by  goggles,  a  piece  of  steel  was  driven  through  one  of  his  eyes  as 
a  result  of  the  escape  of  the  hammer's  set  and  plunger,  held  that,  under  the 
testimony,  it  could  not  be  said  as  matter  of  law  that  plaintiff  had  any  such 
knowledge  of  the  situation  as  to  understand  that  danger  to  himself  was  in- 
volved in  his  compliance  with  the  order  of  the  gang  leader,  who  had  adjusted 
the  hammer  and  was  holding  the  exposed  part  of  the  set,  to  turn  the  air 
into  the  hammer. 


simple  tool  unknown  to  the  master, 
and  arising  after  being  placed  in  the 
hands  of  an  employee,  still  if  the  de- 
feet  was  known  to  the  master  and 
was  not  repaired,  the  risk  of  injury 
therefrom  would  not  be  assumed  by 
an  employee  knowing  nothing  of  the 
defect.  Ft.  Smith  &  W.  E.  Co.  v.  Hol- 
combe,  —  Okla.  — ,  158  Pao.  638 
(1916). 

2.    Defective  bead. 

The  plaintiff,  a  section  hand,  was 
injured  by  a  sliver  of  steel  flying 
from  a  maul  used  by  a  fellow  em- 
ployee some  30  feet  away,  and  pene- 
trating his  thigh.  To  a  plea  of  as- 
sumed risk  the  plaintiff  demurred,  and 
the  court  sustained  the  demurrer.  The 
plaintiff  recovered  judgment  in  the 
sum  of  $600,  from  which  the  defend- 
ant appealed.  The  eourt,  in  reversing 
the  judgment,  held  that  the  defendant 
should  have  had  the  benefit  of  its 
plea  of  assumed  risk.  As  the  court 
said:  "If,  in  fact  •  *  •  [plain- 
tiff]   did  know  of  the  defective  con- 


dition of  the  spike  maul  which  he  and 
his  coemployees  used  in  driving  spikes, 
and  the  danger  of  sprawls  or  slivers 
of  steel  flying  therefrom,  and,  with 
this  knowledge,  he  continued  to  work 
with  or  in  dangerous  proximity  to  the 
defective  spike  maul  without  obtain- 
ing from  the  defendant  or  its  fore- 
man an  assurance  that  the  defect 
would  be  remedied  or  the  danger  re- 
moved, then  he  did  so  at  his  own 
risk."  The  court  also  pointed  out 
that  the  negligence  of  the  defendant 
in  furnishing  worn  and  battered  mauls 
did  not  amount  to  a  violation  of  a 
statute  enacted  for  the  safety  of  em- 
ployees, so  as  to  deprive  the  defend- 
ant of  the  benefit  of  its  plea  of  as- 
sumed risk.  Louisville  &  N.  B.  Co.  v. 
Patrick,  167  Ky.  118,  180  S.  W.  55 
(1915). 

O.    Worn  claw  bar.     • 

Plaintiff,  a  laborer,  was  employed  in 
the  work  of  tearing  down  a  bridge  of 
the  defendant,  and  was  attempting  to 
draw  a  bolt  from  a  bridge  cap  with 
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Action  under  the  Federal  Employers'  Liability  Act  for  injuries  to 
a  steel  car  repairer.    Judgment  for  plaintiff  affirmed. 

For  plaintiff  in  error — Thomas  M.  Kirby. 

For  defendant  in  error — A.  E.  Powell. 

Ellsworth  G.  Cole  recovered  judgment  against  the  railway  company 
in  the  sum  of  $5,000  for  personal  injuries  sustained  through  alleged 
negligence  of  the  company,  and  reversal  is  sought. 

At  the  time  the  injuries  were  received,  October  6,  1916,  plaintiff 
and  two  others,  Roy  Dugan  and  W.  H.  Cole  (plaintiff's  brother)  were 
in  the  company's  employ  as  repairers  of  steel  cars.  This  group  of 
persons  and  other  similar  groups  then  working  for  the  company  were 
called  ** gangs,"  and  there  is  testimony  substantially  tending  to  show 
that  one  member  of  each  gang  was  treated  by  all  concerned,  including 
the  company,  as  the  leader,  the  superior  in  authority,  of  the  particular 
gang  with  which  he  was  associated,  and  that  Roy  Dugan  acted  in  this 


a  claw  bar  when  the  claws  slipped 
from  their  hold  on  the  bolt,  causing 
plaintiff,  who  was  bearing  down  on 
the  free  end,  to  lose  his  balance  and 
fall  to  the  ground,  a  distance  of  12 
feet.  To  recover  damages  for  the  in- 
juries so  sustained  he  sued  under  the 
Federal  Employers'  Liability  Act.  The 
petition  alleged  that  the  claw  bar  was 
caused  to  slip  and  plaintiff  was  caused 
to  fall  by  reason  of  the  claws  on  such 
bar  having  become  battered  and  worn 
to  such  an  extent  that  they  would  not 
take  a  firm  hold  on  the  bolt  that  was 
being  drawn.  It  was  charged  that 
defendant  was  negligent  in  that  it 
failed  to  furnish  him  with  a  reason- 
ably safe  tool  with  which  to  do  the 
work.  Defendant  interposed  the  de- 
fenses of  contributory  negligence  and 
assumed  risk,  but  the  jury  returned 
a  verdict  for  plaintiff  for  $5,000,  on 
which  judgment  was  entered.  On  ap- 
peal it  appeared  that  the  evidence 
substantially  sustained  the  contentions 
of  the  plaintiff  as  to  the  character  of 
the  tool  he  was  furnished.  The  ques- 
tions   therefore     principally    involved 


were,  whether  the  furnishing  of  this 
claw  bar,  defective  as  alleged,  was 
negligence  on  the  part  of  the  defend- 
ant, and  whether  the  plaintiff  assumed 
the  risk  of  injury  by  using  such  claw 
bar.  In  affirming  the  judgment,  the 
court  said:  ''It  is  the  unbroken  rule 
in  Missouri  that  the  servant  never  as- 
sumes the  risk,  where  such  risk  grows 
out  of  the  negligence  of  the  master. 
*  *  *  Now  in  the  instant  case,  if 
the  furnishing  of  the  worn  and  bat- 
tered claw  bar  was  negligence  upon 
the  part  of  the  master,  then  under  the 
Missouri  rule,  so  long  and  so  firmly 
fixed,  there  is  no  assumption  of  risk 
in  the  use  of  such  tool.  If  the  tool 
was  so  patently  defective  that  an  ordi- 
narily careful  and  prudent  man  would 
not  have  used  it,  then  we  have  the 
plaintiff  doing  what  an  ordinarily 
careful  and  prudent  man  would  not 
have  done,  having  in  view  his  own 
self -protection,  and  such  use  would  be 
negligence  upon  his  part,  which  negli- 
gence contributed  to  his  injury.  In 
other  words,  we  would  have  negligence 
upon  the  part  of  defendant,  and  con- 
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capacity  with  respect  to  his  gang,  though,  it  is  true,  there  was  a  gen- 
eral foreman  of  the  steel  car  repair  department,  with  an  assistant 
foreman,  also  a  gang  foreman,  who  had  charge  of  certain  gangs 
working  on  steel  cars.  Thus  the  Dugan  gang  became  an  important 
object  of  inquiry  at  the  trial. 

When  the  accident  occurred  Dugan  had  been  in  the  employ  of  the 
company  some  11  months  and  the  Cole  brothers  about  6  months.  The 
work  of  this  gang  involved  the  use  of  an  ordinary  type  of  pneumatic 
hammer  designed  for  riveting  sheets  of  steel.  Each  of  these  hammers 
comprises  a  cylindrical  barrel  tapering  toward  the  muzzle,  with  a 
grip  handle  and  air  connection  at  the  rear  end,  and  a  plunger  operat- 
ing lengthwise  through  the  greater  portion  of  the  barrel  by  means  of 
compressed  air.  The  hammers  are  provided  with  contrivances  of  dif- 
ferent sizes,  called  **set8,"  each  of  which  consists  of  a  cylindrical 
head  and  shoulder,  with  a  cylindrical  extension  fitting  into  the  muz- 
zle of  the  barrel  and  intended  to  be  operated  in  connection  with  the 
plunger.  The  hammers  were  operated  by  one  man,  who,  holding  the 
hammer  with  the  set  pressed  against  the  protruding  end  of  the  rivet 


tributoiy  negligence  npon  the  part  of 
the  plaintiff.  But  nnder  the  federal 
law,  this  contributory  negligence  does 
not  bar  a  recovery,  but  may  be  only 
shown  to  reduce  the  damages.  If, 
therefore,  the  furnishing  of  this  claw 
bar  in  its  defective  condition  was 
negligence  upon  the  part  of  the  mas- 
ter, there  is  no  assumption  of  risk 
in  the  case,  and  the  most  there  is  for 
the  defendant  is  the  alleged  contribu- 
tory negligence,  and  the  demurrers  to 
the  evidence  could  not  be  sustained  on 
that  ground,  under  the  federal  law." 
Williams  v.  Pryor,  272  Mo.  613,  200  8. 
W.  53   (1917). 

The  plaintiff,  an  experienced  track- 
man, was  injured  on  two  different  oc- 
casions by  splinters  of  steel  flying 
into  his  eyes  from  a  chisel  and  a  claw 
bar  which  were  being  used  in  certain 
work.  On  the  first  occasion,  a  co- 
employee  was  holding  a  chisel  while 
the  plaintiff  was  striking  it  with  a 
maul  in  the  work  of  cutting  a  rail 
into  two  parts.  On  the  second  occa- 
sion, the  plaintiff  was  holding  a  claw 
bar  used  to  pull  spikes  from  ties  while 


a  coemployee  struck  the  heel  of  it. 
Both  the  chisel  and  the  claw  bar  had 
been  used  until  the  heads  were  bat- 
tered and  worn,  making  it  possible 
for  splinters  to  fly  therefrom.  The 
plaintiff  had  been  a  trackman  for  the 
defendant  at  this  point  for  9  years, 
and  had  used  the  claw  bar  in  ques- 
tion a  number  of  times  previously. 
As  a  result  of  the  second  accident, 
the  plaintiff  lost  the  sight  of  one  eye. 
From  a  directed  verdict  for  the  de- 
fendant, the  plaintiff  appealed.  The 
court,  in  affirming  the  judgment,  held 
(1)  that  the  tools  in  question  were 
"simple  tools,"  and  not  coming  with- 
in the  Federal  Safety  Appliance  Acts, 
the  defense  of  assumed  risk  was  open 
to  the  employer;  (2)  that  as  the  plain- 
tiff knew  of  the  condition  which 
caused  the  injury  he  thereby  assumed 
the  risk  as  a  matter  of  law;  (3)  that 
the  fact  that  the  work  was  done  under 
the  direction  of  a  foremim  did  not 
prevent  assumption  of  risk,  as  the 
tool  used  was  a  simple  one,  and  the 
injury  resulted  from  the  use  of  it;  (4) 
that  the  acts  of  the  plaintiff  in  using 
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and  applying  the  air,  completed  the  operation  of  forming  another 
head  on  the  rivet  with  the  aid  of  a  person  located  on  the  opposite 
side  of  the  plates  and  pressing  against  the  normal  head  of  the  rivet 
a  device  known  as  a  ** dolly  bar/' 

The  usual  course  pursued  by  the  Dugan  gang  when  riveting  appears 
to  have  been  as  follows:  Dugan  heated  the  rivets  and  put  them  in 
place,  W.  H.  Cole  operated  the  hammer,  and  the  plaintiff  manipu- 
lated the  dolly  bar.  In  the  afternoon  of  the  accident,  however,  under 
the  order  of  Dugan,  the  usual  course  of  work  mentioned  was  changed, 
so  that  the  plaintiff  operated  the  hammer  and  W.  H.  Cole  handled 
the  dolly  bar.  The  particular  work  involved  was  patching  a  hopper 
car.  The  bottom  of  the  car  was  wedge-shaped,  and  the  sides  of  the 
wedge  are  called  ** hopper  sheets";  it  was  one  of  these  hopper  sheets 
that  was  being  repaired;  the  car  seems  to  have  been  on  trestles  and 
about  three  feet  above  the  floor.  Dugan  placed  a  heated  rivet  in  one 
of  the  holes  designed  for  it,  and  W.  H.  Cole  pressed  it  through  the 
two  sheets  with  a  dolly  bar ;  this  work  was  done  from  the  outside  of 
the  hopper;  the  rivet  stuck,  and  had  to  be  driven  out;  whereupon 


the  defective  tools  in  question  did  not 
amount  to  contributory  negligence  so 
as  to  only  reduce  the  amount  of  the 
recovery,  but  constituted  assumed  risk, 
which  barred  any  recovery  at  all. 
Donahue  v.  Louisville,  H.  &  St.  L.  B. 
Co.,  183  Ky.  608,  210  S.  W.  491 
(1919). 

D.    Blnnt  pick. 

The  plaintiff  was,  by  direction  of  de- 
fendant's foreman,  at  the  time  of  the 
accident,  engaged  in  tamping  rocks 
under  the  ties  with  a  tamping 
pick.  A  feUow  employee  was  doing 
similar  work  about  six  or  eight  feet 
away.  The  picks  supplied  by  the  de- 
fendant were,  when  new,  square  and 
flat,  but  by  continued  use  had  become 
rounded  and  wedge  shaped.  When  the 
employee  working  near  the  plaintiff 
plunged  the  pick  into  the  bed  of 
crushed  rock,  one  of  the  rocks  flew 
up  into  the  plaintiff's  eye  and  caused 
the  injury  in  suit.  The  defendant 
contended  that  as  the  plaintiff  knew 
of  the  dangers  incident  to  the  use  of 
the    defective    pick,    he    assumed    the 


risk.  The  plaintiff,  on  the  other  hand, 
contended  that  the  foreman  promised 
to  remedy  the  defect,  and  that  he  con- 
tinued to  work  in  reliance  thereon. 
From  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
(1)  that  because  of  the.  complaint  and 
promise  to  repair,  the  plaintiff  did 
not,  as  a  matter  of  law,  assume  the 
risk,  such  question  being  properly  left 
to  the  jury;  (2)  that  the  tool  in  ques- 
tion was  not  to  be  regarded  as  a 
simple  tool  so  as  to  bring  the  plain- 
tiff within  that  rule  which  declared 
neither  complaint  nor  assurance  of 
safety  would  prevent  the  servant's  as- 
sumption of  risk  of  danger  from  a 
simple  tool,  the  defective  condition  of 
which  is  known  to  him.  Swaim  v. 
Chicago,  B.  I.  &  P.  By.  Co.,  —  Iowa 
— ,  170  N.  W.  296  (1919). 

E.    Sledge  wltb   crooked  luoidla. 

The  plaintiff  at  the  time  of  the  ac- 
cident was  holding  a  chisel  against  a 
rivet  head  on  one  of  the  defendant's 
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the  plaintiff,  from  the  inside  of  the  hopper,  ^attempted  and  failed  to 
drive  the  rivet  out  with  a  drift  pin  (an  ordinary  steel  punch)  and 
hammer.  It  is  said  that  the  usual  way  of  driving  out  such  a  rivet 
was  through  the  use  of  a  '* handle  drift"  and  a  sledge;  but  the  plain- 
tiff testified  that  the  portion  of  the  car  in  which  he  was  required  to 
work  was  so  narrow  that  there  was  **not  room  enough  to  swing  the 
sledge  to  hit  the  hand  drift/'  Dugan,  reaching  through  an  adjacent 
opening  into  the  hopper,  grasped  in  one  of  his  hands,  on  which  he 
was  wearing  a  glove,  a  drift  pin,  and  the  exposed  part  of  the  set 
held  in  the  hammer,  placing  the  head  of  the  drift  pin  against  the 
head  of  the  set  and  the  end  of  the  drift  pin  against  the  protruding 
end  of  the  obstructed  rivet,  and  then  ordered  plaintiff  to  turn  the  air 
into  the  hammer  for  the  purpose  of  driving  out  the  rivet.  Plaintiff 
obeyed  this  order,  with  the  result  that  the  set  W€U3  driven  from  Du- 
gan's  grasp,  and,  with  the  plunger,  against  the  side  of  the  car,  so 
that  one  or  the  other  rebounded,  striking  plaintiff  under  bis  left  eye, 
and  a  small  piece  of  steel  was  driven  through  this  eye.   The  effect  of 


cars  while  a  fellow  employee  struck 
the  chisel  with  a  sledge.  A  glancing 
blow  from  the  sledge  struck  the  chisel 
from  the  plaintiff's  hand  and  hurled 
it  against  his  head,  severely  injuring 
him.  The  plaintiff's  complaint  alleged 
that  the  injury  was  due  to  the  negli- 
gence of  a  fellow  employee,  and  that 
the  sledge  was  defective,  since  its 
handle  was  bent  and  crooked,  and 
was  more  likely  to  strike  the  chisel 
sideways.  Prom  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  the 
plaintiff  appealed.  The  court  re- 
versed the  judgment,  holding  that  a 
fellow  employee's  negligence  was  not 
one  of  the  risks  of  the  employment 
stiU  assumed  by  the  employer  under 
the  Federal  Employers'  Liability  Act. 
Hovaneck  v.  Great  Northern  R.  Co., 
166  Wis.  611,  162  N.  W.  927   (1917). 

F.    Old  spikes. 

The  plaintiff,  a  section  hand,  was  at 
the  time  of  the  accident  engaged  in 
driving  spikes  in  new  ties  that  were 
being  substituted  for  old  ones.  The 
ties  were  exceptionally  hard,  and  in- 


stead of  new  spikes  being  furnished 
with  which  the  work  might  have  been 
done  more  safely,  the  plaintiff  was 
directed  to  use  the  old  ones,  which 
were  known  in  many  cases  under  such 
circumstances  to  rebound.  The  plain- 
tiff objected  to  the  use  of  such  spikes, 
but  the  foreman  abruptly  ordered  him 
to  use  them  or  give  up  his  job.  In 
following  the  order  given,  the  old 
spike  rebounded  and  struck  the  right 
leg  of  the  plaintiff  above  the  knee 
and  shattered  one  of  the  bones.  From 
a  judgment  sustaining  a  demurrer  to 
the  petition,  plaintiff  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  plaintiff  assumed  the  risk  of 
proceeding  with  the  work  when  he  knew 
it  was  dangerous,  and  that  the  fact 
that  he  must  either  have  given  up  his 
position  or  have  done  the  work  was 
immaterial  upon  the  question  of  as- 
sumption of  risk,  since  he  had  knowl- 
edge of  its  existence.  **If  the  order 
was  negligent,"  said  the  court,  "and 
the  servant  knew  of  the  peril  of 
complying  with  it,  or  if  he  had  equal 
means  with  his  master  of  knowing  of 
the  peril,  or  by  the  exercise  of  ordi- 
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the  injuries  was  to  destroy  the  left  eye  and  to  impair  and  threaten 
the  sight  of  the  other. 

Dugan's  gang  was  the  only  one  at  work  in  or  about  the  repair 
shop  during  the  afternoon  of  the  injury.  The  general  foreman  of  the 
car  shop  and  his  assistant,  the  foreman  of  the  gangs  of  the  car  de- 
partment, together  with  the  gangs  themselves,  were  given  the  privi- 
lege of  attending  a  base  ball  game  in  the  afternoon,  and  all  availed 
themselves  of  the  opportunity  except  the  Dugan  gang.  Dugan  testi- 
fied: **We  simply  had  the  privilege  of  leaving  if  we  wanted  to,  and 
we  didn't  exercise  the  privilege.  *  *  *  "^e  had  a  job  sheet  the 
day  of  the  accident ;  it  was  in  my  possession  on  the  job.  It  was  in 
my  name;  my  name  was  at  the  head  of  the  sheet.  The  other  men's 
names  were  on  the  sheet.  I  supposed  they  put  my  name  on  the  sheet 
first,  because  they  wanted  me  to  lead  the  gang.  They  told  me  to  lead 
the  gang,  anyway."  The  plaintiff  testified  in  respect  of  this  occasion: 
**No  foreman  were  [was]  present  except  Dugan,  foreman  of  our 
gang.*^ 


nary  care  might  have  known  thereof, 
then  he  cannot  recover  for  an  injury 
received  in  complying  with  the  order. " 
Hightower  v.  Southern  Ey.  Co.,  146 
Ga.  App.  279,  L.  R.  A.  1917  0  481, 
91  S.  E.  52  (1916). 

O.    Ladder. 

The  deceased,  an  electrician,  wal 
engaged  at  the  time  of  the  accident 
in  installing  new  safety  devices,  called 
protectors,  which  were  designed  to 
sustain  the  defendant's  signal  wires 
in  the  event  of  a  break.  These  pro- 
tectors were  attached  to  the  wires 
by  two  bolts  and  set  over  the  insu- 
lators. In  performing  the  work,  the 
deceased  worked  on  the  metal  arm  of 
a  latticed  steel  strut.  A  ladder  had 
been  hoisted  and  suspended  from  the 
lower  arm  between  two  wires,  and  the 
deceased  was  upon  it.  When  ready 
to  begin  work,  he  signaled  for  one 
of  the  wires  to  be  grounded  by  an  ap- 
pliance known  as  a  ground  stick.  The 
deceased  was  shocked  by  contact  with 
the  outer  wire  before  it  was  grounded. 
He  was  wearing  linen  or  canvas 
gloves,  though  the  defendant  had  fur- 


nished rubber  gloves  for  the  better 
protection  of  the  linemen.  The  ladder 
upon  which  the  deceased  was  standing 
when  killed  was  a  hook  ladder  about 
six  or  seven  feet  long  with  metal 
hooks  and  rungs  of  wood.  From  a 
verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  reversing  the  judgment  and 
granting  a  new  trial,  said:  "Had 
there  been  evidence  that  the  ladder 
was  unsuitable,  and  that  it  was  the 
proximate  cause  of  the  injury,  its  un- 
fitness was  obvious  to  the  intestate, 
an  experienced  lineman,  and  he  as- 
sumed the  risk  of  using  it.  It  was 
therefore  reversible  error  to  refuse  so 
to  charge  on  request."  Horan  v.  New 
York,  N.  H.  &  H.  B.  Co.,  171  N.  Y. 
App.  Div.  180,  157  N.  Y.  Supp.  185 
(1916). 

n.    Machines  and  parts. 
A.    Steam  hammer. 

The  plaintiff,  employed  by  the  de- 
fendant as  a  blacksmith's  helper,  was 
directed  to  do  a  certain  piece  of  work 
with  a  steam  trip  hammer.    While  at- 
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WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
In  view  of  the  assignments  of  error  and  the  contentions  presented  in 
support  of  them,  it  is  important  to  call  attention  to  the  issues  made 
both  upon  the  pleadings  and  at  the  trial  below.  In  addition  to  gen- 
eral allegations  of  the  petition  describing  the  situation  and  the  acts 
which  led  to  the  injuries,  plaintiff  in  substance  alleged  **full  care^ 
and  caution"  on  his  part,  and  that  the  injury  was  **due  solely  and 
proximately  to  the  negligent  acts  and  omissions  of  the  defendant": 
(a)  In  supplying  the  pneumatic  hammer  without  a  safety  spring, 
which  spring  would  have  prevented  the  set  from  being  driven  from 
the  hammer ;  and  (b)  in  attempting  through  foreman  Dugan  to  drive 
out  the  obstructed  rivet  with  the  air  hammer  and  a  drift  pin,  and  in 
giving  the  order  in  that  behalf  through  Dugan,  who  knew  that  the 
order  could  not  be  safely  obeyed,  while  plaintiff  did  not  know  this, 
or  have  equal  means  of  knowledge  with  either  defendant  or  its  fore- 
man giving  the  order.  In  its  answer  defendant  admitted  its  corpo- 
rate capacity,  and  operation  of  the  railroad,  that  at  the  time  in  ques- 
tion plaintiff  was  in  its  employ  and  received  certain  injuries,  but  in- 


tempting  to  place  the  material  in  a 
I>08ition  to  be  struek,  the  hammer 
gave  way,  due  to  its  defective  condi- 
tion, and  falling  unexpectedly,  so  in- 
jured his  hands  that  one  thumb  had  to 
be  amputated  and  the  other  was 
badly  smashed.  It  appeared  that  the 
plaintiff  had  complained  on  several 
occasions  to  the  defendant's  foreman 
eoneeming  the  defective  condition  of 
the  hammer,  and  that  the  latter  had 
promised  that  it  would  be  repaired  if 
he  would  continue  with,  the  work. 
From  a  verdict  for  $3,000  and  a  judg- 
ment on  the  same  for  $2,400,  the  de- 
fendant appealed,  contending  that  if 
the  plaintiff  had  used  tongs  to  hold 
the  material  in  place,  as  he  had  been 
instructed,  the  injury  would  not  have 
occurred.  The  court,  in  affirming  the 
judgment,  held  that  even  though  the 
plaintiff  knew  of  the  defective  condi- 
tion of  the  hammer  he  did  not  as- 
sdme  the  risk  of  such  a  condition, 
after  a  promise  of  repair  had  been 
made  by  the  defendant,  unless  an  or- 
dinarily prudent  person,  situated  as 
veas  the  plaintiff,  would  not  have  as- 


sumed the  risk,  as  to  the  issue  pre- 
sented by  the  plaintiff  using  his  hands 
to  hold  the  material  in  place,  and 
thereby  adopting  an  unsafe  method  of 
doing  the  work  instead  of  pursuing 
the  safe  method  of  using  tongs,  the 
court  held  that  such  was  a  question 
of  contributory  negligence  and  not  of 
assumed  risk.  "Assumed  risk  and 
contributory  negligence, ' '  said  the 
court,  "are  distinct  defenses,  the  doc- 
trine of  the  former  being  founded 
upon  contract,  the  latter  being  solely 
a  matter  of  conduct.*'  Southern  Pac. 
Co.  V.  De  La  Cruz,  —  Tex.  Civ.  App. 
— ,  201  S.  W.  428  (1918). 


B.    Emery  whaeL 

The  plaintiff,  who  for  6  weeks  pre- 
vious to  the  accident  had  been  work- 
ing in  the  defendant's  roundhouse  and 
machine  shop,  was  directed  by  his 
foreman  to  make  certain  repairs  to  an 
engine.  In  performing  this  work,  it 
became  necessary  to  grind  down  a 
certain  pin  on  an  emery  wheel.   While 
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terposed  a  general  denial  as  to  every  other  allegation,  and,  **  answer- 
ing further,"  said  that  plaintiff's  injuries  were  the  direct  and  proxi- 
mate result  of  risks  which  were  open  and  obvious,  and  which  were 
known  to  and  appreciated  by  plaintiff,  or  in  the  exercise  of  ordinary 
care  should  have  been  known  to  and  appreciated  by  him,  and  that 
**by  reason  of  the  premises  the  same  were  assumed."  However,  in 
the  course  of  the  trial,  both  in  its  cross-examination  of  one  or  more 
of  plaintiff's  witnesses  and  in  presenting  its  own  testimony,  defend- 
ant sought  to  show  contributory  negligence  of  plaintiff. 

At  the  close  of  plaintiff's  testimony,  and  again  at  the  close  of  all 
the  testimony,  defendant  presented  a  motion  to  direct  a  verdict  in 
its  favor  on  the  ground  that  there  was  not  **  sufficient  proof  of  action- 
able negligence  to  entitle  the  case  to  go  to  the  jury,"  and  that,  if 
there  was  **any  proof  of  any  negligent  act  upon  the  part  of  the  de- 
fendant company,  a  clear  case  of  assumption  of  risk  as  a  matter  of 
law  is  made  upon  the  plaintiff's  own  testimony."  Both  motions  were 
overruled,  and  it  need  not  be  said  that  defendant's  introduction  of 


the  plaintiff,  prior  to  that  time,  had 
used  the  emery  wheel,  still  he  was 
not  aware  of  the  danger  incident  to 
the  grinding  of  metals  on  them  and 
the  sparks  which  would  fly  from 
them.  He  was  not  informed  of  such 
danger  by  the  defendant's  foreman, 
and  no  eye  protectors  or  ** goggles" 
were  furnished.  While  engaged  in 
the  work  aforesaid,  a  small  particle 
of  steel  was  thrown  off  and  penetrated 
his  eye,  with  the  result  that  it  finally 
had  to  be  entirely  removed.  The  de- 
fendant pleaded  contributory  negli- 
gence and  assumption  of  risk.  The 
jury  found  for  the  plaintiff  in  the 
sum  of  $7,500  damages,  but  returned 
a  verdict  of  only  $5,000  because  of  his 
contributory  negligence.  From  judg- 
ment entered  thereon,  the  defendant 
appealed,  contending  that  as  the  jury 
found  that  the  plaintiff  was  guilty  of 
contributory  negligence,  it  necessarily 
followed  that  he  assumed  the  risk. 
The  court  affirmed  the  judgment,  hold- 
ing that  the  defenses  of  contributory 
negligence  and  assumption  of  risk 
wer«  entirely  independent,  and  that 
the   jury   could   find   that   one   of  the 


defenses  was  established  and  not  the 
other.  The  court  followed  the  dis- 
tinction adopted  in  Thomas  v.  Quar- 
termaine,  L.  R.  18  Q.  B.  Div.  697, 
where  it  was  said:  **But  the  doctrine 
of  volenti  non  fit  injuria  [assumed 
risk]  stands  outside  the  defense  of 
contributory  negligence  and  is  in  no 
way  limited  by  it.  In  individual  in- 
stances the  two  ideas  sometimes  seem 
to  cover  the  same  ground,  but  care- 
lessness is  not  the  same  thing  as  in- 
telligent choice.*'  Kuchenmeister  v. 
Los  Angeles  &  S.  L.  B.  Co.,  —  Utah 
— ,  172  Pac.  725   (1918). 

0.     Loose  belt  on  coal  chute  carrier. 

The  plaintiff's  decedent  worked 
around  a  coal  chute  of  the  defendant 
in  which  baskets  of  coal,  each  weigh- 
ing from  80  to  100  pounds,  were  ele- 
vated by  machinery  somewhat  exten- 
sive in  size  and  complicated  in  char- 
acter. At  the  time  of  the  accident, 
the  buckets  had  caught  on  some  ob- 
stacle at  the  bottom  of  the  shaft,  and 
the  deceased  was  attempting  to  re- 
move it.  In  doing  so,  the  buckets 
filled    with    coal    ran    backwards    of 
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evidence  operated  as  a  waiver  of  error,  if  there  were  any,  in  denying 
the  motion  when  it  was  first  presented. 

We  are  convinced  that  the  testimony  fairly  and  substantially  tends 
to  sustain  the  allegations  of  negligence  on  the  part  of  defendant.  In 
the  first  place,  the  testimony  shows  without  denial  that  the  pneu- 
matic hammer,  commonly  called  the  ** Little  David,"  was  furnished 
by  defendant  for  this  work  and  without  a  safety  spring,  and  that  a 
proper  safety  spring  attached  to  the  hammer  would  have  held  the 
set  as  well  as  the  plunger  in  place  at  the  time  the  air  was  admitted 
into  the  hammer  upon  Dugan's  order.  While  there  is  testimony  tend- 
ing to  show  that  at  some  time,  seemingly  prior  to  plaintiff's  employ- 
ment, defendant  caused  orders  to  be  given  orally,  possibly  amounting 
to  a  rule,  that  employees  operating  the  air  hammers  should  use  safety 
springs  with  them,  yet  these  orders  were  not  carried  out.  According 
to  some  of  defendant's  own  testimony,  the  men  fell  **into  the  habit 
of  refusing  to  use  the  safety  spring,*'  and  the  company  acquiesced 
in  this  practice.  The  company  seems  to  have  contented  itself  with 
keeping  safety  springs  on  hand,  but  without  furnishing  any,  except 


their  own  weight  and  crushed  de- 
cedent to  death.  A  belt  which  con- 
nected the  buckets  with  a  motor  fur- 
nished the  only  check  to  such  back- 
ward movement,  though  a  device  could 
have  been  used  which  would  have 
formed  an  effective  and  certain  check. 
The  belt,  on  the  occasion  of  the  acci- 
dent, had  slipped  from  the  pulley.  The 
deceased  had  been  warned  by  the 
foreman  at  the  time  he  started  to 
work  never  to  attempt  to  remove  ob- 
structions from  the  pit  without  mak- 
ing certain  that  the  belt  was  on,  but 
nevertheless  he  neglected  to  do  so  this 
particular  time.  It  was  shown,  upon 
the  trial  of  the  case,  that  the  deceased 
was  thoroughly  familiar  with  the  ma- 
chinery, and  knew  that  the  belt,  which 
frequently  came  off,  served  as  the  only 
check  to  keep  the  buckets  from  run- 
ning backwards.  From  a  finding  by 
the  jury  that  the  defendant  was  neg- 
ligent in  providing  proper  safety  ap- 
pliances, and  that  the  deceased  did 
not  have  reasonable  opportunity  to 
understand  the  danger  to  which  he 
was   exposed   at   this  particular  time, 


and  from  a  judgment  entered  on  the 
verdict  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  held  that  though  the 
plaintiff  had  reasonable  means  of 
knowing  the  machinery  and  its  con- 
dition, still  the  finding  of  the  jury 
that  he  did  not  appreciate  the  danger 
of  the  situation  at  this  particular 
time  placed  the  matter  within  the 
rule  that  such  appreciation  must  exist 
in  order  for  assumption  of  risk  to 
bar  recovery.  Brizendine  v.  Union 
Pac.  B.  Co.,  96  Kan.  691,  153  Pac.  495 
(1915). 

D.    Penstock  on  water  tank. 

The  plaintiff's  decedent,  a  locomo- 
tive fireman,  fell  from  the  tender  of 
his  engine  and  was  killed  while  at- 
tempting to  swing  the  arm  of  the 
penstock  away  from  over  the  engine 
after  the  tank  had  been  filled  with 
water.  The  penstock  stuck,  and  the 
deceased  was  compelled  to  exert  addi- 
tional pressure  to  move  it.  Thereupon 
it    suddenly    gave    way    and    precipi- 
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upon  the  request  of  an  employee.  In  practice,  however,  application 
for  a  spring  or  its  use  was  rarely  ever  made ;  in  a  word,  it  was  open 
to  the  jury  to  find  that,  if  the  company  ever  did  impose  a  rule  re- 
quiring the  use  of  these  springs,  it  knew  prior  to  and  at  the  time  of 
the  accident  that  the  rule  was  not  observed — ^in  truth,  that  it  was  ig- 
nored. This  derives  importance  in  view  of  the  admitted  fact  that  the 
air  hammer  plaintiff  was  operating  at  the  time  of  his  injury  was  not 
provided  with  a  safety  spring,  and  of  the  clear  conflict  in  testimony 
as  to  whether  he  was  even  instructed  as  to  the  need  or  the  use  of 
the  spring.    Further,  plaintiff  testified : 

"I  did  not  use  the  safety  spring  *  *  *  while  working  for  the  company. 
I  did  not  know  that  there  were  any  safety  springs  provided.*' 

And  Dugan  testified : 

**We  were  not  using  one  [a  safety  spring]  on  the  day  of  the  accident, 
because  the  bosses  of  our  gang  did  not  demand  ua  to  use  them.  I  never  made 
a  request  for  them." 

Whatever,  then,  may  be  the  merit  of  the  safety  spring  or  the  need 
of  using  one  on  a  pneumatic  hammer,  it  cannot  be  that  it  was  error 


tated  him  headfirst  to  the  ground. 
There  was  evidence  that  the  defend- 
ant knew  about  the  defective  condi- 
tion of  the  appliance  in  ample  time 
to  have  remedied  it  before  the  acci- 
dent. The  deceased,  on  the  other  hand, 
had  only  recently  been  transferred  to 
this  division,  and  had  made  but  four 
or  five  trips  when  the  accident  oc- 
curred. From  a  verdict  directed  for 
the  defendant,  and  judgment  thereon, 
the  plaintiff  appealed.  The  court  re- 
versed judgment  and  remanded  the 
case  for  a  new  trial,  holding  (1) 
there  was  sufficient  evidence  of  negli- 
gence to  make  the  question  proper  to 
be  submitted  to  the  jury,  and  (2) 
that  the  plea  of  assumption  of  risk 
was  affirmative  in  character,  and  did 
not  need  to  be  negatived  by  the 
plaintiff  in  order  to  make  out  a  prima 
facie  case  for  the  jury.  Kenyon  v. 
Illinois  Cent.  R.  Co.,  173  Iowa  484,  165 
N.  W.  810  (1916). 

E.  Scaffold  rope. 
The  plaintiff,  a  painter,  was  injured 


by  the  fall  of  the  scaffold  upon  which 
he  was  working,  due  to  the  breaking 
of  a  three-quarter-inch  rope  which 
supported  the  scaffold  to  the  top  of 
the  tank  which  was  then  being 
painted.  Two  other  persons  were  on 
the  scaffold  with  the  plaintiff  at  the 
time  of  the  accident.  The  plaintiff 
testified  that  he  did  not  know  of  the 
defective  condition  of  the  rope, 
though  there  was  evidence  to  the  ef- 
fect that  he  was  a  member  of  the 
group  which  heard  their  foreman  in- 
struct his  men  that  as  the  line  was 
old  and  worn  not  more  than  two  men 
should  be  on  it  at  any  one  time.  The 
plaintiff  had  not  assisted  in  the  ad- 
justing of  the  rope  to  the  scaffold  pre- 
vious to  the  accident.  From  a  judg- 
ment for  the  defendant,  the  plaintiff 
appealed.  The  court,  in  reversing  the 
judgment  and  remanding  the  case, 
held  that  if  the  plaintiff  knew  of  the 
unsafe  condition  of  the  scaffold  and 
continued  to  work  thereon,  or  should 
have  had  such  knowledge,  from  the 
defect  being  so  obvious  that  a  person 
of    ordinary    intelligence,   situated    as 
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in  the  trial  judge  to  decline,  as  in  effect  he  did  in  denying  the  second 
presentation  of  the  motion  to  direct,  to  hold  as  matter  of  law  that 
the  company  could  both  indulge  its  employees  in  a  practice  not  to 
use  such  springs  and  insist  that  their  failure  to  do  so  absolved  the 
company  from  all  duty  respecting  such  use.  Such  a  course  of  con- 
duct iu  an  employer  is  manifestly  inconsistent  with  his  responsibility 
to  an  employee,  and  in  principle  is  opposed  to  well-settled  rules  of 
decision  in  that  behalf.  Heskett  v.  Pennsylvania  Co.,  245  Fed.  326, 
330,  157  C.  C.  A.  518  (C.  C.  A.  6) ;  Coal  Co.  v.  Marcum,  257  Fed.  287, 
—  C.  C.  A.  — ,  decided  by  this  court  January  7,  1919. 

In  the  next  place,  the  use  to  which  the  air  hammer  was  put  with- 
out a  safety  spring  accentuates,  not  alone  the  defendant's  neglect  of 
duty  to  plaintiff  in  suppljdng  him  with  such  a  working  tool,  but  also 
the  character  and  degree  of  defendant's  negligence  in  directing  plain- 
tiff to  use  the  ill-equipped  machine  to  drive  out  the  obstructed  rivet. 
Defendant  itself  presented  testimony  tending  to  show  that  Dugan's 
method  already  described,  of  driving  out  the  rivet,  was  both  unusual 
and  dangerous;  but  it  is  observable  that  the  danger  so  pointed  out 


he  waa,  would  have  known  of  it,  the 
plaintiff  must  be  held  to  have  assumed 
the  risk.  The  court,  however,  in  pass- 
ing upon  the  evidence,  held  that  it 
was  a  question  for  the  jury  whether 
the  plaintiff  had  such  knowledge  of 
the  defect  in  the  rope.  The  court 
also  held  that  a  defective  rope  like 
that  in  question  was  not  a  defective 
appliance  in  violation  of  any  statute 
enacted  for  the  safety  of  employees 
such  as  would  remove  from  the  em- 
ployer the  right  to  plead  assumption 
of  risk.  McFarland  v.  Chesapeake  & 
O.  B.  Co.,  177  Ky.  551,  197  S.  W.  944 
(1917). 

F.    Oable  of  wrecking  crane. 

The  plaintiff,  employed  as  engineer 
on  a  wrecker  used  in  clearing  away 
wrecks  from  the  railroad  lines,  was 
at  the  time  of  the  accident  engaged 
in  lifting  a  box  car  weighing  about 
49  tons,  which  had  become  derailed, 
back  onto  its  own  trucks  standing 
upon  the  tracks.  The  work  was  be- 
ing performed  under  the  direction  of 


the  company's  superintendent.  The 
machinery  of  the  wrecker  allowed  the 
boom  and  the  cab  in  which  the  ma- 
chinery was  operated  to  swing  at 
right  angles  to  the  flat  car  upon  which 
the  same  were  placed.  While  lifting 
the  box  car  in  question,  the  cable 
broke,  with  the  result  that  the  long 
boom  dropped  forward  down  across  the 
box  car  upon  that  side,  and  the  cab 
of  the  wrecker  in  which  the  plaintiff 
was  stationed  fell  backwards  to  the 
ground  on  the  opposite  side.  The 
plaintiff  was  thrown  out  of  the  cab 
and  severely  injured.  The  negligence 
alleged  was  the  use  of  defective 
cables,  permitting  the  work  to  be  done 
with  the  metal  casting  in  the  floor  of 
the  flat  car  badly  broken,  failing  to 
use  "outriggers"  as  a  protection 
against  the  heavy  load,  it  being 
averred  that  if  these  had  been  used 
the  accident  would  never  have  hap- 
pened, and  in  allowing  the  wrecker 
and  cables  to  be  overloaded.  It  ap- 
peared that  the  plaintiff  knew  of  the 
defective  conditon  of  the  cables  and 
casting,   but   that   the   defendant  had 
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was  a  danger  to  Dugan  rather  than  to  the  plaintiff,  and  this  was  be- 
cause of  Dugan 's  act  in  attempting  to  hold  in  contact  the  set,  the 
drift  pin,  and  the  protruding  rivet,  end  against  end,  for  the  purpose 
of  utilizing  the  impact  of  the  hammer  when  he  ordered  plaintiff  to 
turn  on  the  air.  The  fact  that  Dugan  escaped,  while  plaintiff  re- 
ceived injury  from  this  act,  cannot  as  matter  of  law  he  said  to  relieve 
defendant  from  the  consequences  of  so  conducting  the  work.  In  thus 
ascribing  the  work  to  defendant,  we  may  again  call  attention  to  the 
testimony  tending  to  show  Dugan 's  immediate  authority  over  his  par- 
ticular men  and  work,  and  his  right  of  control ;  it  can  make  no  differ- 
ence that  there  was  testimony  opposed  to  this*;  the  test  arose  under 
defendant's  second  presentation  of  its  motion  to  direct,  and  upon  such 
a  motion  it  was  the  duty  of  the  court  to  take  that  view  of  the  evi- 
dence most  favorable  to  the  plaintiff. 

This  presented  the  question  whether  Dugan  was  such  a  vice-prin- 
cipal of  the  company  that  his  order  to  turn  on  the  air  was  binding 
on  plaintiff,  and  clearly  such  an  issue  of  fact  was  one  for  the  jury. 


promised  only  a  short  time  before  to 
repair  them,  and  had  even  made  an  in- 
spection of  the  wrecker  and  compiled 
a  list  of  the  parts  that  were  needed. 
It  also  appeared  that  it  was  dark  at 
the  time  of  the  accident,  and  that  the 
plaintiff,  who  was  in  the  cab  and  act- 
ing under  orders  from  the  superin- 
tendent outside,  did  not  know  the 
weight  that  was  being  lifted  and 
whether  "outriggers"  were  neces- 
sary. From  a  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $8,000 
damages,  the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  of  assumption  of 
risk  was  properly  submitted  to  the 
jury.  As  the  court  pointed  out  in  de- 
termining whether  the  plaintiff  as- 
sumed the  risk  because  the  "outrig- 
gers" were  not  used,  the  question  was 
not  whether  the  engineer  used  ordi- 
nary care  in  ascertaining  whether 
they  were  set,  but  whether  he  had 
actual  knowledge  of  the  necessity  for 
using  them,  or  under  the  circumstances 
should  have  known  of  it.  Houston  Belt 
&  T.  Ry.  Co.  V.  Christian,  —  Tex.  Civ. 
App.  — ,  209  8.  W.  816  (1919). 


HL    Oars  and  parts. 
A.    Door  on  one  hanger. 

The  plaintiff,  a  brakeman,  was  in- 
jured while  attempting  to  replace  a 
car  door  which  he  discovered  hanging 
by  one  hanger  or  roller.  The  door,  in 
falling  upon  him,  struck  the  top  of  his 
head,  and  fractured  the  inner  plate 
of  his  skulL  The  iron  bar  upon  which 
the  car  door  moved  was  bent,  and  the 
holes  through  which  the  bolts  con- 
taining the  hangers  passed  were  en- 
larged so  that  they  would  not  hold 
the  bolts.  It  appeared  that  it  was 
the  duty  of  the  plaintiff,  when  the 
train  stopped,  to  examine  the  cars  for 
defects,  and  so  far  as  possible  at- 
tempt to  repair  them.  From  a  verdict 
and  judgment  for  the  plaintiff  in  the 
sum  of  $12,500,  the  defendant  ap- 
pealed. The  court  affirmed  the  judg- 
ment, saying:  ''He  [the  plaintiff]  as- 
sumed the  risk  incident  to  replacing 
the  door..  He  did  not  assume  the  risk 
consequent  upon  a  defective  condition 
of  the  car  door,  which  he  did  not  and 
could  not  see  under  the  circumstances. 
It  was  in  the  nighttime.     He  had  a 
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E.  L  Du  Pont  de  Nemours  &  Co.  v.  Kelly,  252  Fed.  523,  524,  164 
C.  C.  A.  439  (C.  C.  A.  4) ;  Moss  v.  Gulf  Compress  Co.,  202  Fed.  657, 
663,  664,  121  C.  C.  A.  67  (C.  C.  A.  5).  More  than  this:  Although 
some  of  the  evidence  tends  to  show  both  that  Dugan  was  a  fellow- 
servant  of  the  plaintiff  and  that  Dugan 's  acts  were  of  a  careless  and 
negligent  character,  directly  causing  the  injury,  yet  under  the  rule 
of  the  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149, 
35  Stat.  65  [Comp.  St.  §§8657-8665]),  in  spite  of  the  opposed  com- 
mon-law rule,  Dugan 's  negligence  is  to  be  treated  as  that  of  the  de- 
fendant, and,  prima  facie  at  least,  as  entitling  plaintiff  to  recover, 
Ches.  &  Ohio  Ry.  v.  De  Atley,  241  U.  S.  310,  313,  36  Sup.  Ct.  564,  60 
L.  Ed.  1016 ;  Law  v.  Illinois  Cent.  R.  Co.,  208  Fed.  869,  870,  126  C. 
C.  A.  27,  L.  R.  A.  1915C,  17  (C.  C.  A.  6) ;  Central  R.  Co.  of  New  Jer- 
sey y.  Young,  200  Fed.  359,  366,  118  C.  C.  A.  465,  L.  R.  A.  1916E,  927 
(C.  C.  A.  3).  And  here  again  an  issue  of  fact  was  presented  requir- 
ing submission  to  the  jury.  However,  then,  the  showing  of  negligence 
on  the  part  of  defendant  may  be  viewed,  it  is  not  open  to  defendant 


brakeman's  lantern.  It  did  not  give 
much  light.  The  defects  were  high 
on  the  side  of  the  car.  The  defective 
condition  of  rod  and  hangers  was  not 
discovered  by  the  plaintiff  until  after 
he  was  injured.  He  did  not  assume 
the  risk  consequent  upon  these  de- 
fects until  after  he  had  discovered 
the  dilapidated  condition  of  the  car 
door."  Smith  v.  St.  Louis  &  S.  F. 
B.  Co.,  95  Kan.  451,  148  Pae.  759 
(1915). 

B.    Brake. 

1.    Wheel  too  small  and  too  low. 

The  engine  of  the  train  on  which 
the  plaintiff  was  brakeman  had  been 
coupled  to  several  box  cars  on  a  side- 
trade  with  the  intention  of  moving 
them  to  the  main  track  and  there  at- 
taching them  to  the  train.  The  for- 
ward movement  had  been  started, 
when  the  plaintiff  went  on  top  of  the 
ears  and  attempted  to  release  the 
brake  of  the  rear  car.  The  brake  was 
tightly  set,  and  the  plaintiff,  releasing 
it  by  grasping  the  brake  wheel  and 
kicking  loose  the  retaining  latch,  was 


caught  by  the  recoil  of  the  brake  and 
thrown  from  the  top  of  the  car,  thus 
sustaining  the  injuries  in  suit.  It  ap- 
peared from  the  plaintiff's  evidence 
that  he  knew,  from  the  noise  made  by 
the  brakes  when  the  engine  moved 
the  cars,  that  the  brakes  were  set; 
that  he  frequently  found  the  brakes 
set  so  tight  that  he  could  not  release 
them  by  himself,  and  under  such  cir- 
cumstances called  for  help;  that  he 
thought  he  could  release  the  brake 
himself  in  the  case  in  question,  and 
that  he  knew  there  would  be  a  re- 
coil when  the  brake  was  released.  The 
negligence  of  the  defendant,  com- 
plained of,  was  that  the  brake  wheel 
was  too  small,  and  not  sufficiently 
high  above  the  level  of  the  car,  and 
was  too  tightly  set.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court  reversed  judg- 
ment and  remanded  the  case  for  a 
new  trial,  holding  (1)  that  the  pro- 
vision of  the  state  constitution  requir- 
ing the  submission  of  all  questions  of 
assumption  of  risk  to  the  jury  was  in- 
applicable, since  the  present  case  was 
brought  under  the  Federal  Employers' 


Digitized  by 


Google 


576      19  Negligence  and  Compensation  Cases  Annotated.      [U.  S. 

to  insist,  as  it  does,  that  upon  that  question  plaintiff  should  have  been 
nonsuited. 

2.  In  reaching  the  conclusion  just  stated  we  of  course  have  in 
mind  that  the  position  taken  by  defendant  in  both  the  answer  and 
the  motion  to  direct  was  in  effect  that,  despite  any  showing  of  action- 
able negligence  on  its  part,  plaintiff  must  fail,  as  a  matter  of  law, 
because  of  his  assumption  of  the  risk  involved  in  applying  the  air  to 
the  pneumatic  hammer  at  the  time  he  received  his  injuries.  Before 
taking  up  this  feature,  however,  we  may  consider  the  question  of  con- 
tributory negligence,  which,  as  we  have  already  stated,  defendant 
seems  practically  to  have  introduced  at  the  trial.  Defendant,  through 
its  cross-examination  of  plaintiff,  brought  out  testimony  tending  to 
show  that  it  had  provided  him  with  goggles,  that  he  had  been  accus- 
tomed to  wear  them,  that  cars  were  often  **in  a  more  or  less  rusty 
condition,  and  that  the  constant  rapping  of  the  hammer  would  jar 
those  particles  loose,  and  that  they,*'  as  also  ** pieces  from  the  rivets 
and  what  not,"  would  **fly  off,"  and  yet  that  he  was  not  wearing  the 


Liability  Act  and  was  to  be  governed 
solely  by  it;  (2)  that  as  a  servant 
under  such  act  assumes  all  ordinary 
risks  known  to  him,  or  which  in  the 
exercise  of  ordinary  care  should  have 
been  known  to  him,  except  where  the 
carrier  has  violated  the  provision  of 
some  statute  enacted  for  the  safety  of 
its  employees,  the  plaintiff  must  be 
considered,  as  a  matter  of  law,  as  hav- 
ing assumed  the  risks  causing  his  in- 
juries. Chicago,  B.  I.  &  P.  By.  Co.  v. 
Hessenflow,  —  Okla.  — ,  170  Pac.  1161 
(1918). 

2.    BAtchet  out  of  order. 

The  plaintiff,  on  the  night  of  the  ac- 
cident, was  assisting  as  switchman  in 
the  work  of  classifying  cars  in  one 
of  the  defendant's  switchyards.  He 
was  riding  on  a  gondola  freight  car 
that  had  been  kicked  on  to  a  track 
which  was  called  a  pocket  track,  and 
it  was  his  duty  to  stop  the  car  by 
setting  the  brake,  and  then  to  jump 
off.  The  brake  was  located  on  a  plat- 
form on  the  rear  of  the  car,  about  on 
a  level  with  the  floor  of  the  car,  and 
about  4  feet  from  the  ground.     The 


brake  on  the  car  was  out  of  order  in 
that  the  ratchet  would  not  hold,  and 
it  was  necessary  for  the  plaintiff  to 
keep  hold  of  the  tightening  brake,  and 
bring  the  ear  to  a  stop.  He  was,  as  a 
result,  on  the  car  longer  than  if  the 
brake  had  been  in  order,  but  he  had 
almost  stopped  the  car  and  was  ready 
to  get  off  when  he  noticed  another 
car,  about  16  feet  away,  coming  to- 
wards him.  Fearing  a  collision,  he 
walked  across  to  the  opposite  side, 
and  jumped  off  of  the  platform  to  the 
ground.  In  jumping  off,  he  struck 
the  ground  "stiff  legged,"  thereby 
sustaining  a  rupture.  From  verdict 
and  judgment  of  $3,500  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  reversing  the  judgment,  held 
that  the  plaintiff  assumed  the  risk, 
which  under  the  Federal  Employers' 
Liability  Act  barred  his  right  of  re- 
covery. As  the  court  pointed  out, 
the  plaintiff's  act  in  jumping  was  an 
ordinary  and  usual  incident  of  his 
employment,  the  "stiff  leggedness"  of 
the  jump  not  being  caused  by  the  im- 
pending collision,  and  there  being 
nothing  unusual  in  such  a  eoUisioa 
when  cars  were  being  switched.   Wall 
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goggles  at  the  time  of  the  accident;  also  through  its  cit)ss-examina- 
tion  of  Dugan  defendant  drew  from  him  a  statement  that  he  had 
known  plaintiff  to  use  goggles,  and  that  he  was  using  them  on  the 
day,  but  not  at  the  time  of  the  accident.  Defendant,  moreover,  intro- 
duced direct  testimony  tending  to  show  that  the  men  engaged  in  this 
character  of  work  were  all  provided  with  goggles  and  requested  to 
wear  them,  **to  protect  their  eyes  from  flying  pieces  of  steel  or  scale 
or  anything  that  might  fly  in  working  with  steel  parts."  We  have 
seen  that  defendant  also  presented  testimony  to  the  effect  tliat  Du- 
gan's  method  of  driving  out  the  rivet  was  unusual,  and  also  that  it 
was  dangerous  to  him,  because  of  the  difficulty  of  holding  the  parts 
in  place  simply  with  the  hand  to  receive  the  force'  of  the  hammer; 
and  one  of  the  obvious  effects,  if  not  a  distinct  purpose,  of  such 
proof  of  Dugan 's  act,  was  to  emphasize  plaintiff's  need  of  goggles 
in  turning  on  the  air. 

"Without  setting  out  further  specific  efforts  of  defendant  to  show 
plaintiff's  conduct,  it  is  clear  enough  from  the  testimony  thus  pointed 


V.  Elgin,  J.  &  E.  By.  Co.,  196  111.  App. 
429  (1915). 

8.    Air  brake  defective. 

The  plaintiff's  decedent,  a  brake- 
man,  was  at  the  time  of  his  acci- 
dent engaged  in  the  work  of  setting 
out  several  cars  of  ballast.  The  for- 
ward part  of  the  train  containing  the 
ears  of  ballast  had  been  separated 
from  the  rear  section  of  the  train 
which  contained  the  merchandise.  The 
deceased,  while  in  the  performance  of 
hie  duty,  was  crushed  to  death  be- 
tween the  two  sections  of  the  train, 
due  to  the  engineer  backing  the  for- 
ward part  of  the  train  without  any 
signal  or  warning.  The  plaintiff's 
declaration  alleged  negligence  on  the 
part  of  the  engineer  and  a  defective 
air  brake.  From  a  verdict  and  judg- 
ment of  $2,000,  the  defendant  ap- 
pealed. The  court  reversed  and  re- 
manded the  case,  but  held  upon  the 
question  of  assumption  of  risk  that 
wMle  the  deceased  assumed  the  ordi- 
nary risks  of  his  occupation  and  those 
defects  and  risks  which  were  known 
to  him  and  could  have  been  dlscov- 
19  N.  C.  C.  A.--37 


ered  with  reasonable  care,  he  never- 
theless did  not  assume  any  risk  cre- 
ated by  the  negligence  of  others  or 
arising  out  of  defects  in  cars  or 
equipment  Warren  v.  Jackson,  204 
HI.  App.  576  (1917). 

0.     Handhold  between   car  ends. 

The  plaintiff  was  engaged  at  the 
time  of  the  accident  in  dressing  and 
preparing  blocks  of  stone  to  be  used 
in  the  construction  of  a  wall  which 
was  being  built  to  prevent  the  water 
of  a  certain  creek  from  washing 
away  the  railroad  track.  When  a 
stone  had  been  prepared  by  him,  a 
crane  operated  from  a  flat  car  run- 
ning upon  a  temporary  track  would 
pick  it  up,  carry  it  to  the  place  where 
it  was  needed  in  the  wall  and  then 
deposit  it  there.  The  crane  had  picked 
up  a  certain  stone  and  was  proceeding 
down  the  temporary  track  at  the  rate 
of  about  one  mile  an  hour,  when  the 
plaintiff  attempted  to  board  the  flat 
ear  upon  which  the  crane  was  sta- 
tioned. At  the  end  of  the  car  as  it 
approached  was  a  perpendicular  brake 
rod,  on  the  top  of  which  was  an  ordi- 
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out  that  its  tendency  was  to  charge  plaintiff  himself  with  fault ;  and 
in  view  of  the  apparent  concurring  effect  of  this  with  plaintiff's 
showing  of  defendant's  negligence,  we  do  not  know  of  any  term 
which  so  appropriately  and  accurately  defines  his  claimed  failure  to 
use  goggles  as  that  of  contributory  negligence.  It  should  be  added 
that  in  rebuttal,  after  testifjdng  that  neither  at  the  time  of  his  em- 
ployment nor  at  any  time  thereafter  had  the  company's  foreman  of 
gangs  instructed  him  to  get  goggles  or  to  wear  them  continually, 
plaintiff  explained  that  the  work  assigned  him  at  the  start  was  'Ho 
buck  rivets,"  that  is,  to  use  the  dolly  bar;  that  when  he  commenced 
work  one  of  his  co-workers  told  him  to  obtain  an  order  for  goggles 
from  the  foreman  of  the  gangs,  and  in  this  way  he  received  a  pair, 
but  withput  any  instructions  at  all.  It  would  seem,  from  the  descrip- 
tion given  of  the  goggles  supplied  by  the  company,  that  they  were  of 
heavy  glass  with  the  usual  surrounding  wire  netting;  but  to  what 
extent  they  would  have  afforded  protection  at  the  time  of  the  injury 


naiy  brake  wheel,  and  the  plaintiff,  in 
attempting  to  get  upon  the  car, 
grabbed  the  brake  rod  and  attempted 
to  put  his  foot  into  the  space  between 
the  rod  attached  to  the  sill  of  the  car. 
For  some  reason  he  failed,  and  his 
foot  slipped,  causing  him  to  fall  un- 
der the  car,  with  the  result  that  his 
limb  was  so  severely  crushed  that  it 
had  to  be  amputated  between  the 
knee  and  the  ankle.  The  stirrups  on 
the  side  of  the  car  were  bent  under- 
neath, and  would  have  been  difS.cult 
to  use,  but  the  plaintiff  made  no  at- 
tempt to  use  them.  From  a  judgment 
for  the  defendant,  the  plaintiff  ap- 
pealed. The  court,  in  affirming  the 
judgment,  said:  "Without  making 
excerpts  from  any  of  the  cases  re- 
ferred to,  the  rule  announced  is  that 
if  the  defects  constituting  the  al- 
leged negligence  of  the  master  are 
known  to  the  servant,  or  by  the  exer- 
cise of  ordinary  care  could  have  been 
known,  and  the  danger  incident  to 
performing  the  work  is  appreciated 
by  him,  then  the  risk  is  assumed  by 
the  servant.  It  is  extremely  doubtful, 
under  the  testimony,  whether  it  was 
a    part    of    the    plaintiff's    duty    to 


board  the  car  for  the  purpose  of  work- 
ing the  brake,  as  it  is  shown  by  a 
number  of  witnesses  that  another  per- 
son was  at  the  brake,  and  there  was 
consequently  no  necessity  of  his  get- 
ting upon  the  ear.  This  is  not  posi- 
tively denied  by  him,  but  he  says 
that  if  there  was  any  one  at  the  brake 
he  did  not  observe  him.  Under  the 
rule  referred  to,  however,  the  plaintiff 
assumed  the  risk  of  attemptiiig  to 
board  the  car  in  the  manner  he  did. 
It  is  nndisputedly  shown  that  the  rod 
upon  which  he  attempted  to  place  his 
foot  was  not  made  or  constructed  for 
the  purpose  of  mounting  onto  the  ear 
from  the  ground,  but  it  was  put  there 
to  serve  as  a  handhold  for  the  serv- 
ants in  coupling  the  ear,  or  in  con- 
necting the  air  when  the  ear  should 
be  attached  to  a  train.  Plaintiff  does 
not  deny  but  that  he  knew  the  pur- 
poses for  which  it  was  maintained. 
•  ♦  *  We  are  convinced  that  the  tes- 
timony shows  that  he  knew  of  the 
condition  of  the  handhold,  but  if  not 
he  certainly  could  have  known  it '  by 
the  exercise  of  even  the  slightest 
c^re."  Young  v.  Norfolk  &  W.  B. 
Co.,  171  Ky.  610,  188  8.  W.  621  (1916). 
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is  purely  a  matter  of  inference,  and  certainly  is  not  to  be  stated  as 
matter  of  law. 

Further,  it  is  to  be  inferred,  from  a  special  instruction  defendant 
requested  to  be  given  to  the  jury,  that  it  sought  at  the  trial  to  show 
contributory  negligence  because  of  plaintiff 's  failure  to  procure  and 
use  a  safety  spring.    The  request  follows : 

"If  70a  find  from  a  preponderance  of  the  evidence  that  the  defendant  fur- 
nished safety  spring  devices  which  were  available  to  the  plaintiff,  that  he 
knew  the  same  were  available  to  him,  that  he  appreciated  the  purpose  for 
which  they  were  to  be  used,  and  he  failed  and  neglected  to  use  the  same, 
and  that  such  failure  or  neglect  on  his  part  was  the  direct  and  proximate 
cause  of  his  injuries,  then  he  cannot  recover,  and  your  verdict  should  be  for 
the  defendant   company." 

The  request  in  this  form  was  refused,  though  it  was  given  with  the 
necessary  qualification  that  contributory  negligence  was  not  a  com- 
plete defense.  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed. 
836,  844,  120  C.  C.  A.  166  (C.  C.  A.  7).  Moreover,  the  learned  trial 
judge  understood  that  defendant  was  seeking  to  show  negligence  of 


D.    Broken  driiwbar  saiiports. 

The  plaintiff,  an  assistant  car  re- 
pairer, was  directed  to  assist  a  co- 
worker in  repairing  one  of  the  de- 
fendant's box  cars.  This  car  had  a 
bad  order  tag  attached  to  it,  the  de- 
fect noted  thereon  being  described  as 
a  broken  drawbar  spring.  To  replace 
the  broken  one,  the  plaintiff  crawled 
under  the  end  of  the  car.  As  he  did 
so,  the  drawbar  fell  to  the  ground, 
striking  his  rigbt  hip  and  severely  in- 
juring him.  The  plaintiff's  superior 
had  instructed  him  not  to.  look  for 
defects,  as  car  inspectors  were  em- 
ployed especially  for  that  purpose. 
Such  inspectors  placed  on  the  car  the 
bad  order  tag  in  question  with  the 
defect  discovered.  .  In  the  present  in- 
stance, however,  no  defect  showing  a 
broken  drawbar  was  listed,  though 
the  irons  holding  the  drawbar  in  place 
were  broken,  as  might  have  been  dis- 
covered by  the  inspectors  upon  a  rea- 
sonably careful  inspection.  The 
drawbar  itself  was,  in  fact,  not 
broken  previous  to  its  fall  upon  the 
plaintiff,  and  for  this  reason  the  de- 
fendant claimed  it  had  no  notice   of 


the  defect.  The  trial  court  over- 
ruled the  defendant's  motion  for  a 
directed  verdict,  and  the  jury  having 
found  in  favor  of  the  plaintiff,  the 
defendant  assigned  error.  The  court, 
in  reversing  the  judgment,  held  (1) 
that  the  plaintiff  assumed  the  risk  of 
injury  from  the  falling  of  the  defec- 
tive drawbar,  such  being  a  risk  nat- 
urally incident  to  the  work;  (2)  that 
the  defense  of  assumption  of  risk  re- 
mained under  the  Federal  Employers' 
Liability  Act  as  at  common  law,  ex- 
cept where  the  carrier  violated  the 
provisions  of  a  statute  enacted  for  the 
safety  of  its  employees.  Sims  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  B.  Co., 
196  Mich.  114,  162  N.  W.  988  (1917). 

E.    Hand  car. 

1.    Bear  wheels  too  low. 

The  plaintiff,  a  section  hand,  while 
assisting  his  foreman  in  placing  a 
hand  car  on  the  track,  slipped,  fell, 
and  was  injured.  The  hand  car  in 
question  was  badly  out  of  repair,  and 
the  axle  of  the  rear  wheels  having 
been  broken,  the  truck  of  a  push  car 
had    been    substituted,    the   wheels    of 
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the  plaintiff,  not  only  as  contributing  to  the  injury,  but  even  as  con- 
stituting the  sole  cause  of  the  injury ;  thus  in  stating  defendant 's  con- 
tentions he  said: 

**The  defendant  also,  as  a  further  defense,  contends  that  the  plaintiff  was 
himself  guilty  of  negligence,  and  that  his  negligence  was  the  sole,  proximate 
cause  of  the  plaintiff's  injuries,  and  that  therefore  for  that  reason  he  is  not 
entitled    to   recover. ' ' 

Despite  the  fact  that  the  issue  of  contributory  negligence  wa& 
brought  into  the  case  through  the  evidence,  counsel  earnestly  contend 
that  it  was  error  for  the  court  to  instruct  the  jury  upon  this  issue. 
The  basis  of  this  is  lack  of  formal  issue  of  contributory  negligence 
in  the  pleadings.  Thus,  at  the  close  of  the  charge  defendant  .re- 
quested the  court,  but  the  request  was  refused,  to  withdraw  from  the 
jury  all  that  the  court  had  said  on  the  question  of  contributory  neg- 
ligence, and  for  the  reason  in  substance  that  there  was  no  predicate 
in  the  answer  on  which  the  question  of  contributory  negligence  could 
properly  enter  into  the  case — *'even  through  the  evidence.''     Grant- 


which  were  lower  than  those  of  the 
hand  car.  This  caused  the  wheels  to 
bind  and  affected  the  running  of  the 
car  both  on  the  rails  and  on  the 
ground.  Three  men  were  generally 
used  to  lift  the  car.  The  defect  above 
mentioned,  the  absence  of  the  help  of 
the  additional  man  together  with  a 
sudden  lift  of  the  car  by  the  foreman, 
throwing  the  greater  weight  upon  the 
plaintiff,  all  concurred  in  causing  the 
accident.  It  appeared  that  the  plain- 
tiff had  complained  of  the  condition 
of  the  car  to  the  foreman,  who  prom- 
ised to  procure  a  new  hand  car  and 
an  additional  man  if  the  plaintiff 
would  continue  to  use  the  car  a  few 
days  longer.  The  plaintiff  recovered 
a  verdict  for  $8,000.  A  remittitur  of 
$2,000  was  filed  and  judgment  ren- 
dered for  $6,000.  The  court  in  af- 
firming the  judgment  held  that  the 
plaintiff  did  not,  as  a  matter  of  law, 
assume  the  risk,  and  that  the  ques- 
tion was  properly  left  to  the  jury.  The 
court  pointed  out  (1)  that  the  hand 
car  being  an  appliance  not  included 
in  a  federal  statute  enacted  with  ref- 
erence to  assumption  of  risk,  that  de- 
fense was  open  to  the  defendant;   (2) 


that  as  the  foreman  was  the  iirunedi- 
ate  superior  of  the  plaintiff,  and  the 
proper  person  to  whom  to  make  the 
complaint,  his  promise  to  remedy  the 
condition  under  which  the  plaintiff 
worked,  and  which  caused  the  injury, 
bound  the  defendant,  and  relieved 
the  plaintiff  from  any  assumption  of 
risk  incident  thereto.  Carnahan  v. 
Chicago,  B.  &  Q.  B.  Co^  102  Neb.  76, 
165  N.  W.  956  (1917). 

2.    Defect  caosliig  derailment. 

The  plaintiff,  a  section  foreman, 
sustained  the  injuries  in  suit  as  the 
result  of  a  hand  car  upon  which  he 
was  Tiding  jumping  off  of  the  track. 
The  trial  court  instructed  that  the  de- 
fense of  assumed  risk  applied  only  to 
perils  or  risks  ordinarily  incident  to 
the  service,  and  excluded  other  risks, 
even  though  known  to  the  plaintiff, 
and  under  which  he  continued  to  work 
without  complaint  or  promise  to  cor- 
rect the  same.  From  a  judgment  for 
the  plaintiff  in  the  sum  of  $1,500,  the 
defendant  appealed.  The  court,  in  re- 
versing the  judgment  and  remanding 
the  case,  held  that  the  instruction  was 
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ing  the  request  would  have  been  both  to  change  the  charge  and  to 
leave  the  evidence  tending  to  show  negligence  of  plaintiff  himself 
and  the  course  of  triaf  in  that  behalf  unexplained,  either  as  to  burden 
of  proof  or  otherwise.  It  is  to  be  noticed  that  the  request  did  not 
include  withdrawal  of  the  evidence  pointing  to  plaintiff's  contribu- 
tory negligence.  Was  it  error,  then,  in  the  court  below  to  explain 
the  rights  of  the  parties  on  the  subject  of  contributory  negligence? 
It  is  said,  in  addition  to  the  lack  of  formal  pleading  upon  the  subject, 
that  under  the  general  denial  the  evidence  was  admissible  to  contra- 
dict the  allegations  of  negligence  contained  in  the  petition;  but,  con- 
ceding such  admissibility,  it  is  not  enough.  It  leaves  the  contribu- 
tory feature  of  the  same  evidence  unexplained.  Besides,  it  overlooks 
the  effect  of  the  Federal  Employers'  Liability  Act.  The  case  is  based 
on  that  act;  and  since  contributory  negligence  does  not  bar  the  ac- 
tion, but  only  mitigates  damages,  it  was  not  necessary,  to  the  intro- 
duction of  an  issue  in  that  behalf  through  the  evidence,  either  to  al- 
lege such  negligence  or  present  an  issue  on  that  subject  in  the  plead- 


er roneous.  As  the  court  pointed  out, 
the  common-law  rule  as  to  assumption 
of  risk  applied  under  the  Federal  Em- 
ployers' Liability  Act  except  where 
some  statute  enacted  for  the  safety 
of  an  employee  is  violated  by  the  em- 
ployer, and  under  such  common-law 
rale,  an  employee  assumes  all  hazard 
arising  from  defects  in  appliances 
used  by  him  that  are  open  and  appar- 
ent and  known  to  him,  unless  he  con- 
tinues to  use  such  defective  appliance 
under  a  promise  of  his  employer  to 
repair.  Bradley  v.  Vandalia  E.  Oo., 
207  IlL  App.  592   (1917). 

IV.    Locomotive  appliances. 

A.    Water  glass. 

The  plaintiff,  an  experienced  rail- 
road engineer,  was  injured  by  the  ex- 
plosion of  the  water  glass  of  his  en- 
gine. The  glass  in  question  was  not 
guarded  in  the  usual  manner. 
The  plaintiff  had  reported  this  fact 
to  the  foreman,  who  replied  that  one 
would  be  obtained,  but  for  the  plain- 
tiff to  use  the  engine  without  a  guard 
on  the  glass  in  the  meantime.  This 
was  done  for  about  a  week  before  the 


accident  in  question  occurred.  From 
a  judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  the 
question  of  assumption  of  risk  was 
properly  left  to  the  jury.  As  the 
court  pointed  out,  it  could  not  be 
said  as  a  matter  of  law  that  the  dan- 
ger was  so  imminent  that  no  ordi- 
narily prudent  man  under  the  circum- 
stances would  continue  in  the  employ- 
ment in  reliance  upon  the  prbmise  to 
repair,  for  it  was  not  the  function  of 
the  guard  glass  to  prevent  the  burst- 
ing of  the  water  tube,  which  might 
have  occurred  and  caused  Injury  even 
with  the  guard  glass  in  place,  but  only 
to  limit  the  effect  of  the  explosion  in 
case  it  happened  to  occur.  The  court 
further  pointed  out  that  an  employee 
assumed  the  risk  of  defects  arising 
from  the  employer's  negligence  if 
they  were  open  and  obvious  and  ca- 
pable of  being  appreciated,  unless  the 
continuation  in  such  work  was  the  re- 
sult of  reliance  on  a  promise  by  the 
employer  to  repair  the  defect;  and 
even  then  the  employee  assumed  the 
risk,  if  the  danger  was  so  imminent 
that  no  ordinarily  prudent  man  would 
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ings.    Kansas  City  Southern  Ry.  Co.  v.  Jones,  241  U.  S.  181,  182,  36 
Sup.  Ct.  513,  60  L.  Ed.  943. 

Nor  is  there  any  local  rule  of  decision  affecting  the  course  pursued 
below.  Defendant's  theory  of  formal  allegation  or  issue  in  the  plead- 
ings is  based  on  Traction  Co.  v.  Forrest,  73  Ohio  St.  1,  at  page  4,  75 
N.  E.  818,  at  page  819,  where  Judge  Spear  said : 

"From  this  it  follows  that  there  was  no  issue  in  the  pleadings  respecting 
contributory  negligence.     Nor  was  such  issue  raised  by  the  evidence." 

And,  besides,  the  doctrine  of  contributory  negligence  there  in  ques- 
tion would  operate  as  a  bar  to  the  action.  Further,  the  rule  deduc- 
ible  from  Rayland  Coal  Co.  v.  McFadden,  90  Ohio  St.  183,  107  N.  E. 
330,  and  Glass  v.  Heffron  Co.,  86  Ohio  St.  70,  98  N.  E.  923,  cases 
commented  on  by  defendant,  we  think  shows  that  the  fact  that  the 
pleadings  present  no  issue  of  contributory  negligence  is  not  the  only 
test  of  whether  that  issue  may  be  rightfully  introduced.  Indeed,  as 
we  understand  those  cases,  there  is  no  difference  of  importance  be- 


have continued  in  the  employment  in 
reliance  upon  the  promise.  Seaboard 
Air  Line  E.  Co.  v.  Horton,  239  U.  8. 
595,  60  L.  Ed.  458,  36  Sup.  Ct.  180 
(1916). 

B.    Lubricator. 

Plaintiff  was  employed  by  the  de- 
fendant railroad  company  as  an  en- 
gineer. The  engine,  of  which  plain- 
tiff had  charge,  was  equipped  with 
what  was  known  as  a  Nathan  lubri- 
cator, an  appliance  containing  oil  for 
the  steam  cylinders  and  the  air  pump, 
the  oil  being  conducted  to  and  within 
the  parts  where  needed  under  steam 
pressure  from  the  boiler.  In  order 
to  give  the  engineer  a  view  of  the  in- 
terior of  the  apparatus,  and  thus  en- 
able him  to  see  that  the  oil  was  drop- 
ping properly,  three  cylindrical  glass 
tubes  were  attached,  one  carrying  the 
oil  for  each  steam  cylinder  and  one 
for  the  air  pump.  Each  of  these 
glasses  was  surrounded  with  a  shield 
of  perforated  metal  in  two  parts, 
hinged  together  and  lightly  clamped 
upon  the  glass  tube  by  means  of  a 
spring  to  hold  it  in  place.     When  the 


lubricator  was  in  operation,  the  tubes 
were  required  to  sustain  the  same 
steam  pressure  as  the  boiler.  It  was 
made  to  appear  that  these  tubular 
glasses  would  sometimes  break.  This 
result  was  most  likely  to  occur  when 
a  glass  was  newly  installed,  and  be- 
fore it  had  become  properly  tempered, 
when  it  was  subjected  to  a  sudden 
change  of  temperature,  as  when  steam 
was  admitted  to  it  while  cold,  and 
sometimes  after  it  had  been  worn  thin 
because  of  long  use.  This  type  of 
lubricator  had  been  in  use  upon  en- 
gines of  all  kinds  for  something  over 
20  years  prior  to  the  date  of  the  acci- 
dent giving  rise  to  this  suit.  Shortly 
before  the  accident,  however,  a  new 
type,  known  as  the  Bull's  Eye,  had 
come  into  use,  and  it  was  recognized 
as  a  better  appliance  because,  being 
unbreakable,  it  was  safer  for  the  engi- 
neer, and  at  the  same  time  and  for 
like  reasons  it  obviated  the  loss  of 
time  and  delay  of  trains  attributable 
to  breakage  of  lubricators  of  the  Na- 
than type.  For  this  reason  defendant 
had  begun  to  install  the  Bull's  Eye 
lubricators  on  its  engines,  and  at  the 
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tween  them  and  the  instant  case;  for  although  the  answers  there 
made,  in  addition  to  general  denials,  in  substance  alleged  only  that 
the  injuries  were  caused  by  the  fault  and  negligence  of  the  respective 
plaintiffs,  yet  it  was  held  in  each  case  that  such  averments  did  not 
tender  an  issue  of  contributory  negligence.  This  was  to  say  that, 
unlike  an  ordinary  plea  of  contributory  negligence,  those  answers  did 
not  impliedly  set  up  combined  negligence.  This  is  the  most  that  could 
be  claimed  of  the  answer  in  the  present  case,  even  if  the  effect  of 
contributory  negligence  were  to  bar  the  action,  and  not  merely  to 
mitigate  the  damages.  In  the  Ohio  cases  last  mentioned,  however, 
evidence  was  submitted  tending  to  show  that  both  parties  were  neg- 
ligent, that  there  was  combined  negligence;  and  so  it  must  be  said 
of  the  natural  tendency  and  import  of  the  evidence  in  the  instant 
record.^ 

1  It  is  worthy  of  remark  that,  in  the  opinion  denying  motion  for  new  trial. 
Judge  Westenhaver  expressed  the  belief  that  in  view  of  the  plaintiff's  actual 
injuries  his  recovery  was  materially  reduced  by  reason  of  the  mitigating 
effects  of  the  testimony  in  relation  to  contributory  negligence. 


time  of  the  accident  in  suit  had 
placed  them  upon  about  75  per  cent 
of  the  larger  engines.  Among  the  en- 
gines not  so  equipped  with  the  new 
appliance  was  that  of  the  plaintiff.  It 
was  also  shown  that,  as  a  matter  of 
fact  known  to  the  defendant,  the  use 
of  the  Nathan  lubricator  was  unsafe 
on  engines  of  the  type  managed  by 
the  plaintiff  herein  for  the  reason  that 
its  normal  boiler  pressure  was  190 
pounds,  whereas  the  Nathan  lubricator 
was  not  safe  to  use  on  an  engine  with 
a  pressure  greater  than  160  pounds. 
It  further  appeared,  however,  that  the 
plaintiff  was  unaware  of  this  addi- 
tional danger  in  the  use  of  the  Na- 
than lubricator.  In  any  event,  on  a 
night  when  the  plaintiff,  having  taken 
his  engine  from  the  roundhouse  and 
oiled  it  up  in  preparation  for  going 
on  an  interstate  run,  the  glass  tube  of 
the  Nathan  lubricator  of  his  engine 
exploded  within  some  10  minutes  after 
he  had  warmed  it  up  by  the  gradual 
admission  of  steam.  As  a  result  of 
this  explosion  the  plaintiff  lost  the 
sight  of  an  eye.  Appeal  was  taken  by 
defendant  from  a  judgment  for  substan- 


tial damages  recovered  by  the  plain- 
tiff in  the  trial  court  and  affirmed  by 
the  state  supreme  court.  Upon  such 
appeal  the  principal  question  involved 
was  whether  the  plaintiff  should  be 
deemed  to  have  assumed  the  risk  of 
injury  incident  to  the  use  of  this 
lubricator.  In  this  behalf  it  appeared 
that  plaintiff  had  testified  that  he  had 
always  been  given  to  understand  that 
if  care  were  used  by  the  engineer  to 
warm  the  cylinder  glass  gpradually  on 
first  commencing  his  steam,  it  was 
safe  to  use  with  a  boiler  having  a 
pressure  of  190  pounds.  There  was  no 
evidence  adduced  by  defendant  to 
contradict  these  assertions.  In  affirm- 
ing the  judgment  recovered  by  plain- 
tiff the  supreme  court  said:  "Assum- 
ing, as  the  undisputed  evidence  shows 
he  had  a  right  to  assume,  that  the 
glass  was  being  subjected  to  no 
greater  bursting  strain  than  it  was  de- 
signed to  withstand,  he  still  knew 
that,  under  special  circumstances  that 
have  been  pointed  out,  there  wa?  dan- 
ger of  a  glass  bursting  unless  precau- 
tions were  taken.  Any  risk  of  this 
character,    unaffected   by   his    employ- 


Digitized  by 


Google 


584      19  Negligence  and  Compensation  Cases  Annotated.      [U.  S. 

It  must  follow  that  it  was  the  duty  of  the  trial  judge  to  instruct 
the  jury  upon  the  subject  of  contributory  negligence  and  to  rule  that 
the  burden  of  proving  such  negligence  was  upon  the  defendant;  and 
as  respects  the  ruling  that  the  burden  of  proof  also  rested  on  defend- 
ant under  its  further  defense  that  plaintiff's  negligence  was  **the 
sole,  proximate  cause"  of  his  injuries,  as  the  trial  judge  understood 
the  position  taken  by  defendant,  it  is  enough  to  say  that  if  there  was 
error  in  this  ruling — a  question  we  do  not  decide — ^it  was  certainly 
harmless,  in  view  of  the  instruction  the  court  had  already  given,  that 
the  burden  was  on  the  plaintiff  to  show  defendant's  negligence. 

3.  It  remains  to  consider  the  subject  of  assumption  of  risk.  This 
was  made,  as  we  have  seen,  an  affirmative  defense.  It  cannot  be 
necessary  to  dwell  upon  that  feature  of  the  case.  It  was  asserted  in 
the  motion  to  direct,  as  before  shown,  that,  if  there  was  any  proof  of 
any  negligent  act  on  the  part  of  defendant,  a  clear  case  of  assump- 
tion of  risk  as  matter  of  law  is  made  upon  the  plaintiff's  own  testi- 


er's  negligence,  he  undoubtedly  as- 
sumed, as  a  risk  ordinarily  incident 
to  the  occupation  he  pursued.  But 
this  throws  no  light  upon  his  right  to 
recover,  because  if  he  was  subjected 
to  no  greater  risk  than  that  just  now 
indicated,  the  employer  was  not  neg- 
ligent and  there  was  no  ground  of  re- 
covery. Under  the  trial  court's  in- 
structions, the  jury  must  be  presumed 
to  have  found  that  the  Nathan  lubri- 
cator glasses  had  been  shown  by  ex- 
perience to  be  incapable  of  withstand- 
ing a  pressure  of  190  pounds;  that  de- 
fendant knew  of  this,  and  nevertheless 
negligently  maintained  such  glasses 
upon  plaintiflF's  engine.  There  was 
present,  therefore,  an  extraordinary 
danger,  not  normally  incident  to 
plaintiff's  employment;  it  was  in  its 
nature  latent,  and  not  obvious;  and 
there  is  no  evidence  in  the  record  that 
plaintiff  had  received  any  notice  or 
warning  of  the  increased  hazard  at- 
tributable to  his  employer's  negli- 
gence. In  short,  while  he  knew  there 
were  certain  dangers  naturally  inci- 
dent to  the  use  of  tubular  glasses 
upon  the  lubricator,  there  is  nothing 
to  show  that  he  knew  or  had  any 
ground   to   believe    that    his    employer 


had  been  wanting  in  the  exercise  of 
proper  care  for  his  safety,  or  that  be- 
cause of  such  want  of  care  the  dan- 
ger to  him  was  greater  than  it  ought 
to  have  been.  Without  this,  he  could 
not  be  held  to  have  assumed  the  in- 
creased risk.  Gila  Valley,  G.  &  N.  B> 
Co.  V.  Hall,  232  U.  S.  94,  101,  58  L. 
Ed.  521,  524,  34  Sup.  a.  Bep.  229; 
Seaboard  Air  Line  B.  Co.  v.  Horton, 
233  U.  S.  492,  504,  58  L.  Ed.  1062, 
1070,  L.  B.  A.  1915  C  1,  34  Sup.  C?t. 
Bep.  635,  Ann.  Cas.  1915  B  475,  8 
N.  C.  C.  A.  834."  Chicago  &  N.  W. 
By.  Co.  V.  Bower,  241  U.  S.  470,  60 
L.  Ed.  1107,  36  Sup.  Ct.  624  (1916). 

V.    Cap  and  rail  on  boat. 

The  deceased  was  employed  as  cap- 
tain on  a  lighter  owned  by  the  peti- 
tioner and  used  in  transporting 
freight  in  and  about  New  York  Har- 
bor. At  the  time  of  the  accident  the 
deceased  was  in  the  act  of  placing 
a  spliced  loop  of  rope  known  as  a 
** strap"  over  a  bit  of  the  lighter 
which  had  previously  been  passed  to 
him  from  the  tug.  There  then  being 
some  slack  in  the  strap,  a  part  of  it 
slipped  down  over  the  starboard  cor- 
ner of  the  lighter.     Suddenly,  due  to 
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mony.  Our  consideration  of  the  applicable  testimony  satisfies  us  that 
it  cannot  be  said,  as  matter  of  law,  that  plaintiff  had  any  such  knowl- 
edge of  the  situation  as  to  understand  that  compliance  with  Dugan's 
order  to  turn  the  air  into  the  pneumatic  hammer  involved  danger  to 
himself.  The  testimony,  when  rightly  considered,  does  not  seem  to 
prove  this;  its  tendency,  as  we  have  said  before,  was  to  show  that 
the  danger  to  be  apprehended  was  to  Dugan  rather  than  to  plaintiff. 
It  is  hence  vain  to  insist  that  plaintiff  assumed  a  risk  that  was  open 
and  obvious,  as  well  as  known  to  and  appreciated  by  him.  The  au- 
thorities requiring  submission  to  the  jury  are  too  numerous  to  justify 
citation. 

We  conclude  upon  the  whole  case  that  the  trial  was  fair  through- 
out, that  the  charge  was  as  favorable  to  defendant  as  the  nature  of 
its  defense  warranted,  and  that  no  reversible  error  intervened;  ac- 
cordingly the  judgment  is  affirmed. 


the  action  of  the  tide,  the  slack  was 
idolently  taken  up,  and  the  comer 
piece  of  the  cap,  which  was  ni<iunted 
on  the  log  rail  of  the  lighter,  was 
thereby  wrenched  from  its  fastenings, 
and  struck  the  captain  on  the  head, 
inflicting  e  wound  from  which  he  sub- 
sequently died.  The  cap  had  only  re- 
cently been  rebuilt,  and  gave  no  indi- 
cation that  it  was  not  in  proper  condi- 
tion. There  was  evidence,  however,  to 
the  effect  that  the  manner  in  which 
it  broke  off  showed  that  it  was  in  a 
defective  and  rotten  condition.  A 
proceeding  in  admiralty  resulted  in  a 
decree  for  the  claimant  for  the  value 
of  the  lighter.  The  court  pointed  out 
that  the  defect  in  the  lighter  was  due 
to  the  petitioner's  negligence.  Upon 
the  question  of  assumption  of  risk, 
the  court  said:  **The  decedent  did 
not  assume  the  risk  of  the  petitioner's 
»egKgence  in  that  respect,  and,  as 
there  is  nothing  to  show  that  he  knew 
or  should  have  known  of  the  defec- 
tive condition  of  the  rail  and  cap,  it 
follows  that  the  claimant  is  not 
barred  from  recovery  on  the  doctrine 


of    assumption    of    risk."      The    Erie 
Lighter  108,  250  Fed.  490   (1018). 

On  appeal  it  was  held  that  the 
question  of  liability  was  determinable 
by  the  Federal  Employers'  Liability 
Act.  It  was  further  held  that  the  de- 
cedent did  not  assume  the  risk  of  neg- 
ligence on  the  part  of  the  railroad 
company,  and  that,  since  there 
was  nothing  to  show  that  he 
knew  or  should  have  known  of 
the  defective  condition  of  the 
rail  and  cap,  he  was  not  barred 
from  recovery  on  the  doctrine  of  as- 
sumption of  the  risk  of  injury.  Ap- 
peal was  taken  by  the  railroad  com- 
pany from  the  decree  awarding  dam- 
ages to  the  extent  of  the  value  of  the 
lighter  and  its  pending  freight,  and 
on  this  appeal  the  decree  was  re- 
versed on  the  ground  that  the  evi- 
dence did  not  justify  a  finding  that 
negligence  on  the  part  of  the  railroad 
company  had  been  proved.  Erie  E. 
Co.  V.  Hansen,  —  C.  C.  A.  — ,  260  Fed. 
100  (1919),  rev'g  The  Erie  Lighter 
108,  250  Fed.  490  (1918). 

O.  L.  C. 
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GABLAND  v.  FXTBST  STORE. 

[Oourt  of  Errors  and  Appeals  of  New  Jersey,  May  8,  1919.] 
—  N.  J.  L.  — ,  107  Atl.  38. 

1.  Notice— Liability  dependent  on— Wlien  contest  required. 

Where  liability  is  made  to  depend  at  all  upon  notice  to  a  party,  the 
adversary  party  must  establish  the  notice  before  the  other  is  called  upon  to 
contest  it. 

2.  Negligence — ^Fall   on   premises   of   another— Presumption  of  negligence  on 

part  of  owner — ^Bes  ipsa  loquitur. 
A  mere  fall  of  a  person  on  the  premises  of  another,  without  any  evidence 
to  show  how  the  fall  was  occasioned,  raises  no  presumption  of  negligence  on 
the  part  of  the  owner;  and  the  doctrine  of  res  ipsa  loquitur,  which  is  only 
applicable  when  the  thing  shown  speaks  of  the  negligence  of  the  defendant, 
not  merely  of  the  happening  of  the  accident,  does  not  apply. 


CASE  NOTE. 

Iiiability  of  storekeeper  for  injury  to 
^     customer  in  store. 

I.  Slipping  or  falling,  686-606. 

A.  Trapdoor  in  floor,  686-590. 

1.  Passageway  in  store,  686- 

688. 

2.  Rear  of  store  dimly  lighted, 

688-589. 

3.  Floor  of  barroom,  689-690. 

B.  Outside  cellar  door,  690-691. 

C.  Elevator  shaft,  691-598. 

1.  Guarded  by  rope,  691-693. 

2.  Unguarded,  693-698. 

D.  Stairway,  698-601. 

1.  Dimly  lighted,  698-600. 

2.  Concealed  by  show  cases, 
'      600-601. 

3.  Gate  left  open,  601. 

£.  Hole  in  tin  shop  floor,  601-602. 
P.  Balcony  rail  giving  way,  602- 

604. 
G.  Slipping  while  descending  stair- 
way, 604. 
H.  Slipping  while  descending  in- 
cline, 604-606. 
I.  Slipping  on  piece  of  meat  on 
floor,  605-606. 
II.  Tripping  over  obstructions,  606- 
612. 

A.  Platform  at  doorway,  606-607. 

B.  Rope  in  aisle,  607-608. 

C.  Hat  box  in  aisle,  608-609. 


D.  Weighing    machine   near   en- 

trance, 609-610. 

E.  Torn  floor  covering,  610-612. 

1.  Rug  in  aisle,  610-611. 

2.  Matting,  611-612. 

III.  Thrown  by  escalator,  612. 

IV.  Struck  by  flying  or  falling  objects, 

612-618. 

A.  Fragment    from    box    being 

opened,  612-613. 

B.  Glass  from  show  case,  618-614. 

C.  Lid  of  refrigerator,  614-616. 

D.  Falling  awning.  615-617. 

1.  Entering  store,  615-616. 

2.  Looking  at  show  window, 

616-617. 

E.  Swinging  doors,  617-618. 

Cross-references.  Liability  of  owner 
of  premises  for  injury  to  person  on 
premises  for  purpose  of  transacting 
business,  see  7  N.  C.  C.  A.  365-383; 
liability  of  storekeeper  for  injury  to 
customer  in  store,  see  7  N.  C.  C.  A. 
436-445;  duty  and  liability  to  persona 
on  premises  seeking  employment,  see 
6  N.  C.  C.  A.  935943. 

I.     Slipping  or  falling. 

A.     Trapdoor  in  floor. 

1.    Passageway  in  store. 
Corbett  v.  Spanos,  —  Cal.  App.  — , 
173   Pac.   769    (1918),  in  which   a   re- 
hearing was  denied  by  the  supreme  court 
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8.  Appeal  and  «rror— BeTiew— Determixiation  of  case  on  record  notwith- 
standing view  by  Jury. 
Whether  a  jury  is  ordered  by  the  court  to  inspect  or  examine  premises 
as  an  aid  in  ascertaining  the  truth  of  any  matter  in  dispute  between  the 
parties  to  an  action,  under  Evidence  Act  (2  Comp.  St.  1910,  p.  2229)  §  30, 
or  to  view  any  place  to  enable  the  jury  better  to  understand  the  evidence 
given  in  the  cause  under  Jury  Act  (3  Comp.  St.  1910,  p.  2976)  §§  31-35,  the 
judgment  rendered  by  the  jury  should  nevertheless  be  reversed,  if  legally 
unsupportable  in  and  by  the  record  under  review,  as  the  questions  presented  ' 
to  an  appellate  court  should  be  decided  upon  what  appears  in  the  record 
brought  up  from  the  court  below,  notwithstanding  a  view  was  had  by  the 
jury  which  tried  the  cause. 

[Headnotes  by  the  Court.] 

4.  Kegllgence— Fall  by  customer  on  floor  or  store— Action  for  injuries — 
Sufficiency  of  evidence — Safety  of  floor. 
The  fact,  appearing  in  an  action  against  a  storekeeper  for  personal  injuries 
sustained  by  a  customer  when  she  fell  on  the  floor  of  defendant's  store,  that, 
while  the  floor  was  undoubtedly  smooth,  it  apparently  was  not  slippery  as  it 
had  been  traversed  by  thousands  of  people  every  week  during  the  four  years 


July  8,  1918,  was  an  action  for  dam- 
ages for  physical  injuries  alleged  to 
have  been  sustained  by  plaintiff 
through  the  negligence  of  defendants, 
the  appeal  being  from  a  judgment  for 
defendants  entered  upon  an  instructed 
verdiet  at  the  close  of  plaintiff's  evi- 
dence. Defendant  S  conducted  a 
eandy  and  light  lunch  business  in  a 
store  owned  by  defendants  W,  where 
plaintiff  was  accustomed  to  take  lunch. 
In  the  rear  of  the  store  there  was  a 
partition  running  across  the  width  of 
the  store,  with  a  door  in  the  center 
opening  into  a  narrow  and  rather  dark 
passageway,  on  the  opposite  side  of 
which  there  was  a  room  containing  a 
toilet  and  wash  basin  for  the  use  of 
the  young  women  employed  in  the 
store.  There  was  a  trapdoor  in  the 
passageway  with  a  flight  of  stairs 
leading  down  to  the  basement,  where 
eandy  was  made  and  stored,  the  stair- 
way being  frequently  used  by  the  em- 
ployees when  they  wished  to  bring 
eandy  up  from  the  basement.  On  the 
day  of  the  accident  plaintiff,  having 
lunched  at  the  store,  asked  one  of 
the  attendants  if  there  was  a  dressing 
room  in  the  place,  and  was  shown  to 
the  tdilet  in  question,  the  trapdoor 
being  closed  at  the  time,  and,  as  it 
fltted  flush  with  the  floor,  there  was 
nothing   to   indicate   its    existence    to 


plaintiff,  and  she  received  no  warning 
eonceming  it.  While  plaintiff  was  in 
the  toilet  some  person,  whose  iden- 
tity was  not  shown  on  the  trial,  but 
presumably  an  employee,  lifted  the 
trapdoor  and  left  it  open,  and  when 
plaintiff  attempted  to  return  to  the 
outer  store,  she  did  not  notice  it,  but, 
in  opening  the  partition  door,  which 
swung  towards  her,  she  stepped  back- 
wards and  through  the  trapdoor,  fall- 
ing down  the  steps  to  the  basement. 
The  court  of  appeals  held  that  the 
lower  court  correctly  instructed  the 
jury  to  bring  in  a  verdict  for  defend- 
ants upon  the  facts  because  plaintiff 
had  not  shown  some  breach  by  the 
defendants  of  a  duty  owing  to  her. 
The  court  stated  the  law  of  the  state 
as  to  the  duties  owing  by  a  proprietor 
of  a  store  to  his  customers  and  to  the 
public  to  be  to  keep  his  premises  and 
passageways  to  and  from  it  in  safe 
condition,  and  to  use  ordinary  care 
to  avoid  accidents  or  injury  to  those 
properly  entering  upon  his  premises 
on  business,  but  that  this  rule  applies 
only  to  such  parts  of  the  building  as 
were  a  part  of  or  used  to  gain  access 
to,  or  constituted  a  passageway  to 
and  from  the  business  portion  of  the 
building,  but  that  this  rule  does  not 
apply  to  such  parts  of  the  building  as 
were  used  for  the  private  purposes  of 
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succeeding  its  construction  and  no  one  had  ever  been  known  to  slip  on  it 
before,  tends  to  show  that  the  floor  was  reasonably  safe  for  the  use  of  personn 
resorting  to   the  store. 

5.  Negligence-— Fall  by  customer  on  floor  of  store— Action  for  Injuries — 
Sufficiency   of   evidence— Negligence   of   storekeeper. 

In  an  action  against  a  storekeeper  for  personal  injuries  sustained  by  a 
customer  when  she  fell  on  the  floor  of  defendant's  store,  held  that  there 
was  no  testimony  worthy  of  the  name  which  showed  that  the  defendant  was 
negligent. 

Minturn,   and   Black,  JJ.,   dissenting. 

[Additional  Headnotes  by  Publishers*  Editorial  Staff.] 

Appeal  by  defendant  f*)m  a  judgment  aflfirming  a  judgment  in 
favor  of  plaintiff,  who  sued  for  personal  injuries  sustained  when  she 
fell  on  the  floor  of  defendant's  store.    Reversed. 


the  owner,  unless  the  party  injured 
had  been  induced,  by  the  invitation 
or  allurement  of  the  owner,  express  or 
implied,  to  enter  therein.  The  cou^t 
found  that,  while  the  complaint  al- 
leged that  the  so-called  dressing  room 
was  placed  by  the  defendant  S  at  the 
disposal  of  his  customers,'  absolutely 
no  evidence  in  support  of  the  allega- 
tion was  produced  except  the  fact  that 
on  the  occasion  in  question  plaintiff 
was  showed  to  it  by  an  attendant  in 
response  to  her  query  as  to  whether 
or  not  there  was  a  dressing  room  in 
the  place,  and  in  addition,  it  affirma- 
tively appeared  that  there  was  no 
sign  on  the  door  to  the  passageway 
leading  to  the  toilet  in  question  to  in- 
dicate that  there  was  a  dressing  room 
there  for  the  use  of  customers,  and  the 
simple  equipment  of  the  room,  as  well 
as  its  situation  in  a  poorly  lighted 
passageway,  negatived  the  idea  that 
it  was  intended  for  the  use  of  any 
other  than  the  employees  of  S.  The 
court  further  said  that  the  attendant 
who  showed  plaintiff  the  way  was  not 
called  to  testify,  and  it  was  not 
shown  that  she  had  any  authority  to 
permit  the  use  of  the  room  by  the 
patrons  of  the  place,  and,  in  the  ab- 
sence of  such  showing,  no  inference 
of  a  general  invitation  or  inducement 
by  the  proprietor  of  the  store  could 
legitimately  be  drawn  from  that  sin- 
gle instance  of  its  use  by  permission 


of  the  servant.  It  was  further  claimed 
by  plaintiff  that  the  trapdoor  and 
stairway  were  constructed  and  main- 
tained in  violation  of  the  provisions 
of  a  certain  ordinance  of  the  city  and 
county,  providing  that  stairs  or  stair- 
ways passing  from  one  floor  to  an- 
other should  not  be  covered  with  a 
permanent  flooring,  but  should  be  kept 

.  free  from  all  obstruction  so  as  to  give 
the    fire    department    and    fire    patrol 

;   easy  access  from  one  floor  to  another. 

I  The  court  said  that  while  it  was  very 
doubtful  whether  or  not  this  trapdoor, 

I   which    could    be    easily    opened    and 

I  shut,  came  within  the  prohibition  of 
the  ordinance,  it  was  unnecessary  to 
decide  the  point,  as  the  ordinance  was 
purely  a  fire  protection  measure,  and 
manifestly  not  intended  to,  provide  for 
the  protection  of  the  general  public 
from  injury,  and  therefore,  conceding 
the  ordinance  to  have  been  violated, 
plaintiff  could  not  claim  that  such 
violation  constituted  negligence,  be- 
cause she  did  not  come  within  any- 
class  of  persons  which  the  ordinance 
was  designed  to  protect. 

2.  Bear  of  store  dimly  lighted. 

While  plaintiff  was  in  defendant's 
store  examining  goods  and  being 
waited  upon  by  defendant,  the  tele- 
phone rang  and  defendant  went  to 
answer  it,  at  the  same  time  telling 
plaintiff  to  look  along  there  and  see 
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For  appellant — ^Runyon  &  Autenreith  and  Walter  L.  McDermott. 

For  respondent — Doherty  &  Kinkhead  and  Richard  Doherty. 

WALKER,  Ch.  This  is  an  action  at  law  for  alleged  negligence  re- 
sulting in  personal  injuries.  It  was  tried  before  Judge  Cutler  and 
a  jury  in^  the  Hudson  circuit  court,  and  upon  the  trial,  on  motion  of 
the  appellant,  the  jury  were  permitted  to  view  the  scene  of  the  acci- 
dent. Motions  to  nonsuit  and  to  direct  a  verdict  were  denied,  the 
jury  rendered  a  verdict  for  the  plaintiff,  and  upon  appeal  to  the  Su- 
preme Court  the  judgment  was  affirmed.  From  the  judgment  entered 
upon  that  affirmance  an  appeal  has  been  taken  to  this  court. 


if  she  foimd  other  goods  that  would 
suit  her  better  than  what  she  had 
chosen,  and,  while  plaintiff  was  walk- 
ing along  examining  other  goods,  she 
fell  through  a  hole  in  the  floor,  the 
door  of  which  when  closed  came  even 
with  the  floor,  but  which  had  evi- 
dently been  left  open,  and  received 
injuries  for  which  she  was  under 
medical  treatment  for  some  time.  She 
was  corroborated  by  one  witness  who 
was  apparently  disinterested,  and  it 
was  shown  that  the  opening  in  the 
floor  was  in  the  rear  of  the  store  about 
5  feet  from  the  rear  wall,  and  that  the 
store  in  that  part  was  dimly  lighted 
at  the  time  of  the  accident.  At  the 
close  of  plaintiff's  case,  on  motion  of 
defendant's  attorney,  the  complaint 
was  dismissed.  In  reversing  the  judg- 
ment and  ordering  a  new  trial  the 
court  said:  ^*A  mere  recital  of  these 
facts  shows  that  defendant  was  put 
upon  his  proof  as  to  his  freedom  from 
negligence  under  the  circumstances 
shown.  He  had  impliedly  invited  the 
plaintiff  uipon  his  premises  and  they 
were  ilnder  his  entire  control.  The 
rule  in  such  cases  is  that,  where  the 
thing  is  shown  to  be  under  the  con- 
trol and  management  of  the  defendant 
or  his  servants,  and  the  accident  is* 
such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who 
have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the 


absence  of  explanation  by  defendant, 
that  the  accident  arose  from  want  of 
care.*'  Gallagher  v.  Halpem,  95  N. 
Y.  Misc.  185,  159  N.  Y.  Supp.  160 
(1916).  ^ 

3.    Ploor  of  barroom. 

Defendants  were  engaged  in  con- 
ducting a  saloon,  and  plaintiff  entered 
it  for  the  purpose,  according  to  his 
testimony,  of  using  the  toilet  attached 
to  and  in  the  rear  of  the  saloon,  and, 
after  having  done  so,  and  returned  to 
the  barroom,  plaintiff,  not  wishing,  as 
he  stated,  to  use  the  convenience  of 
any  place  without  some  return,  went 
to  the  bar  and  ordered  a  drink  of 
beer,  and  having  been  served,  and 
started  to  drink,  he  observed  a  pic- 
ture upon  the  opposite  wall  of  the 
saloon,  and,  being  interested  in  paint- 
ing, walked  across  to  examine  it,  and 
in  doing  so  fell  into  an  open  trap- 
door and  was  precipitated  into  the 
basement,  suffering  severe  injuries.  In 
the  present  suit  for  damages  for  such 
injuries,  plaintiff  recovered  judgment, 
and  defendants  appealed.  There  was 
some  conflict  in  the  evidence  as  to 
whether  the  space  in  front  of  where 
the  picture  hung,  and  of  which  the 
trapdoor  when  closed  formed  a  part  of 
the  floor,  was  a  portion  of  the  open 
or  public  area  of  the  saloon,  or  was 
separated  therefrom  by  a  piano  and 
other  obstructions,  indicating  that   it 
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The  complaint  alleges  that  the  defendant,  in  conducting  a  depart- 
ment store,  maintained  a  slippery  tiled  floor  in  the  basement,  which 
from  its  nature  and  from  the  negligent  manner  of  its  construction 
was  dangerous  to  persons  walking  upon  it,  and  that  it  was  negligently 
permitted  to  become  slippery.  It  appears  that  the  plaintiff,  on  May 
20,  1916,  went  to  the  store  of  the  defendant,  and  into  the  shoe  de- 
partment in  the  basement.  The  floor,  according  to  the  plaintiff's  tes- 
timony, was  tile  or  marble,  and  in  front  of  the  benches  where  the 
shoes  were  sold  were  strips  or  runners  of  carpet.  The  plaintiff  made 
a  purchase,  and  then  proceeded  to  walk  across  the  floor  to  the  stamp 
desk,  and,  using  her  owi^  words: 

''I  just  walked  along  from  where  I  got  the  package  to  the  stamp  desk, 


was  private  and  not  intended  for  pub- 
lic use.  In  that  respect  the  plaintiff 
testified  that  there  was  no  obstruction 
between  the  bar  and  the  picture,  and 
that  he  walked  directly  across  the 
room  towards  it  and  to  the  open  space 
into  which  he  fell.  Upon  that  ques- 
tion the  jury  found  in  plaintiff's 
favor,  and  the  court  of  appeals  was 
not  asked  to  pass  upon  the  conflict  in 
the  evidence.  Defendants  urged,  how- 
ever, that  the  undisputed  evidence  did 
show  that  plaintiff,  having  entered 
upon  the  premises  for  the  purposes  in- 
dicated by  his  own  testimony,  became 
and  was  throughout  the  period  of  his 
presence  there  a  mere  licensee  toward 
whom,  as  such,  the  defendants  owed 
no  duty  other  than  that  of  refraining 
from  causing  him  an  injury  by  a  wil- 
ful or  grossly  negligent  act.  The  court 
said,  however,  that  plaintiff,  having 
entered  defendants'  premises  with  an 
intent  and  purpose  which  would  have 
constituted  him  a  mere  licensee,  ap- 
peared to  have  fulfilled  that  purpose 
and  terminated  that  relation  when, 
upon  returning  from  the  toilet  to  the 
barroom,  he  determined  to  become, 
and  did  in  fact  become,  a  customer  of 
the  defendants  by  ordering  and  par- 
taking of  a  drink  at  their  bar;  and 
that  from  the  moment  of  his  changed 
intent  and  action  his  relation  to  de- 
fendants changed  from  that  of  a  mere 
licensee    to    that    of    a    customer    to 


whom  the  defendants  would  owe  a 
duty  of  ordinary  care,  a  duty  which 
was  violated  by  negligently  leaving 
an  open  and  unguarded  trapdoor  in 
that  portion  of  the  floor  space  of  the 
barroom  which  was  open  and  acces- 
sible to  customers.  Judgment  for 
plaintiff  was  affirmed.  Braun  v.  Yal- 
lade,  33  Gal.  App.  279,  164  Pae.  904 
(1917). 

B.     Outside  cellar  door. 

In  Hordes  v.  Kessner  (N.  Y.  Misc.), 
159  N.  Y.  Supp.  891  (1916),  it  ap- 
peared that  plaintiff  visited  defend- 
ant's store  for  the  purpose  of  pur- 
chasing a  pair  of  shoes  for  her  little 
girl,  and,  the  first  pair  shown  not  be- 
ing suitable,  plaintiff  stepped  out 
through  the  store  door  to  examine 
some  shoes  in  the  window,  and  as  she 
walked  along  she  fell  into  a  doorway 
opening  into  a  cellar  and  received  the 
injuries  complained  of.  The  defend- 
ant testified  that  there  were  two  doors 
covering  the  opening  into  the  cellar, 
and  that  as  plaintiff  was  about  to  en- 
ter the  store  some  person  had  gone 
into  the  cellar,  and  that  defendant, 
who  kept  the  store  and  waited  upon 
customers,  stood  outside  and  near  the 
door  guarding  the  entrance  to  the  cel- 
lar, and  told  plaintiff  he  would  wait 
on  her  as  soon  as  the  man  came  out 
of  the  cellar.  After  waiting  awhile 
he  closed  one  door  and  went  into  the 
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and  as  I  got  to  the  'side,  to  go  to  hand  my  slip,  my  two  feet  was'  taken,  and 
1  had  slipped  down  on  my  left  hip." 

The  plaintiff  testified  that  at  the  spot  where  she  fell  the  floor  was 
clean.    She  said: 

"I  noticed  that  it  was  clean;     ♦     ♦     ♦     nice  and  clean." 

The  plaintiff  was  accompanied  at  the  time  by  her  daughter.  Just 
what  caused  the  plaintiff  to  fall  does  not  appear  from  the  testimony ; 
and  it  appears  that  no  foreign  substance,  such  as  oil  or  grease,  was 
on  the  floor  when  and  where  she  fell.  It  did  appear  that  the  floor 
was  such  as  may  be  found  in  bank  buildings;  it  was  made  of  solid 
concrete  in  1912,  and  was  smooth  and  in  good  order ;  that  it  had  been 


store  to  wait  on  plaintiff,  and  as  plain- 
tiff went  out  of  the  door  to  look  at 
the  shoes  in  the  window  defendant 
cautioned  her  to  look  out  for  the 
opened  cellar  door,  as  the  man  was 
still  down  there,  this  warning  being 
corroborated  by  a  disinterested  wit- 
ness who  heard  it  and  not  being  dis- 
puted by  plaintiff.  The  day  was 
bright  and  sunny,  and  the  door  in  full 
view  of  plaintiff,  and  she  saw  the 
open  cellar  door  when  she  entered  the 
store.  The  court  said  that  under  the 
undisputed  testimony  no  negligence 
could  be  attributed  to  the  defendant, 
and  a  judgment  for  plaintiff  was  re- 
versed and  a  new  trial  ordered. 

0.    Elevator  shaft. 

1.    Guarded  by  rope. 

.  In  Foley  v.  Homung,  35  Cal.  App. 
305,  169  Pac.  705  (1917),  it  appeared 
from  the  complaint  that  defendant 
was  a  merchant,  conducting  his  busi- 
ness in  a  building  on  the  ground  floor 
of  which  his  general  merchandise 
business  was  conducted,  and  to  which 
access  was  had  at  an  entrance  on  a 
street;  that  there  was  a  basement  in 
the  building  about  9  feet  below  the 
ground  floor;  that  towards  the  rear 
of  the  ground  floor  there  was  a  large 
hole  or  opening  in  which  was  an  ele- 
vator used  for  the  purpose  of  convey- 
ing goods  to  and  from  the  basement 


to  the  ground  floor,  and  so  located 
that  any  one  entering  the  store  for 
the  purpose  of  making  a  purchase 
would  be  liable  to  fall  into  the  hole 
or  opening;  that  plaintiff  entered  de- 
fendant's store  for  the  purpose  of  pur- 
chasing a  tent,  and  was  met  by  de- 
fendant, who  directed  her  to  the  rear 
end  of  the  store  to  look  at  some  tents 
which  defendant  was  offering  for  sale; 
that  while  she  was  passing  to  the  rear 
of  the  store  for  that  purpose,  and 
having  no  knowledge  that  there  was 
an  opening  or  trap  in  the  floor,  she 
stepped  into  and  fell  through  the  hole 
to  the  basement,  receiving  the  injury 
complained  of;  that  such  opening  was 
wholly  unprotected  or  closed.  Defend- 
ant's  answer  aUeged  that  the  hole 
mentioned  was  carefully  guarded  by  a 
rope  firmly  suspended  a  distance  of 
2%  feet  above  the  floor  of  the  store- 
room, and  about  4  feet  from  the  edge 
of  the  opening,  in  such  a  manner  that 
it  was  plainly  visible  to  the  sight  of 
any  person  proceeding  towards  the 
opening,  and  formed  an  effectual  ob- 
struction; that  defendant's  store  was 
divided  into  two  departments,  the  fore 
part  of  which  was  arranged  for  the  re- 
ception of  customers  and  of  display- 
ing and  dispensing  merchandise,  and 
the  rear  portion  was  used  as  a  work- 
shop; that  on  the  date  in  question 
defendant  proceeded  to  the  rear  por- 
tion of  the  store  to  procure  a  tent  to 
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traversed  by  thousands  every  week  in  the  four  years  since  its  con- 
struction; and  that  no  one  had  ever  been  known  to  slip  on  it  before. 
It  is  true  that  plaintiff's  daughter  said  the  basement  floor  was  very 
slippery,  and  that  anybody  could  slide  along  it  at  the  time  her  mother 
fell,  not  that  it  was  more  slippery  where  she  fell.  Floors  are  either 
smooth  or  rough,  and  smooth  floors  are  not  necessarily  slippery  ones. 

The  grounds  of  appeal  are  the  refusal  to  nonsuit,  the  refusal  to 
direct  a  verdict,  and  the  affirmance  of  these  refusals  in  the  supreme 
court. 

To  sustain  the  judgment  in  this  case  counsel  for  the  plaintiff  re- 
spondent urges  that  the  proof  before  the  jury  made  the  defendant 
prima  facie  liable  under  the  doctrine  of  Phillips  v.  Library  Co.,  55 


show  to  plaintiff  in  the  front  portion 
of  the  store,  and  before  departing  en- 
joined her  to  remain  in  the  front  por- 
tion of  the  store  until  he  returned 
with  the  tent;  and  that  plaintiff  dis- 
regarded the  instructions  of  defendant 
and  deliberately  walked  over  or  under 
the  rope  and  was  proceeding  towards 
that  portion  of  the  storeroom  used  as 
a  workshop  when  she  fell  into  the 
opening.  The  cause  was  tried  by  the 
court  with  a  jury,  and  plaintiff  had  a 
verdict  on  which  judgment  was  en- 
tered and  from  which  defendant  ap- 
pealed. Plaintiff's  testimony  tended 
to  sustain  the  allegations  of  her  com- 
plaint, and  defendant's  testimony 
substantially  supported  the  allegations 
of  the  answer,  and  was  corroborated 
by  the  testimony  of  several  witnesses, 
including  some  of  his  employees,  some 
of  the  corroborating  witnesses  saying 
that  they  heard  defendant  tell  plain- 
tiff to  stay  where  she  was,  and  some 
of  them  testifying  that  a  rope  was 
stretched  across  the  room  at  the  time. 
The  court  said  that  the  conduct  of 
plaintiff  on  the  occasion  in  question 
was  not  such  as  to  suggest  negligence 
on  her  part,  but  that  it  was  the  most 
natural  thing  to  follow  defendant  to 
the  place  where  the  tents  were,  and 
thus  avoid  the  necessity  of  bringing 
forth  for  inspection  a  bulky  and 
rather  heavy  article,  and  that  she  may 
not  have  heard  defendant  tell  her  to 


wait  in  the  front  part  of  the  store,  as 
she  testified  that  she  did  not.  The 
court  said  it  was  negligence  on  the 
part  of  defendant,  if  the  rope  was  in 
place,  to  lift  it  up  and  pass  under  it, 
as  she  testified  that  he  did,  without 
cautioning  plaintiff  to  avoid  the  ele- 
vator hole.  The  court  said  they  did 
not  think  it  could  reasonably  be  said 
that  plaintiff  was  a  mere  licensee  in 
entering  the  back  part  of  the  store, 
but  that  the  jury  accepted,  as  true, 
the  testimony  of  plaintiff  that  she  was 
invited  hy  defendant  to  go  to  that 
part  of  the  store,  and  it  was  clearly 
defendant's  duty  to  use  all  reasonable 
means  to  make  that  part  of  the  store 
safe  for  one  visiting  it.  Plaintiff  re- 
covered a  verdict  for  $2,000,  and  in 
support  of  a  motidn  for  a  new  trial 
the  defendant  filed  affidavits  of  some 
of  the  members  of  the  jury,  tending, 
to  show  that  while  deliberating  they 
were  unable  to  agree  upon  the  amount 
that  should  be  awarded  to  plaintiff; 
that  they  agreed  that  each  should 
write  the  amount  for  which  he  be- 
lieved a  verdict  should  be  rendered 
upon  a  slip  of  paper  and  cast  the  same 
as  a  secret  ballot;  that  the  sum  of  the 
various  amounts  to  be  voted  by  the 
12  jurymen  should  be  divided  by  12, 
and  that  they  should  be  governed  by 
the  quotient  obtained  by  such  divi- 
sion; and  that  the  quotient  so  found 
was  $2,104,  which,  not  being  a  round 
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N.  J.  Law,  307,  16  Am.  Neg.  Cas.  TOln,  27  Atl.  478,  and  Schnatterer 
V.  Bamberger,  81  N.  J.  Law,  558,  1  N.  C.  C.  A.  669,  79  Atl.  324,  34  L- 
B.  A.  (N.  S.)  1077,  Ann.  Cas.  1912  D,  139.  In  PhiUips  v.  Library  Co. 
it  was  held  that  the  owner  or  occupier  of  lands,  who  by  invitation, 
express  or  implied,  induces  persons  to  come  upon  premises,  is  under 
a  duty  to  exercise  ordinary  care  to  render  them  reasonably  safe  for 
such  purpose,  or  at  least  to  abstain  from  any  act  that  will  make  the 
entry  upon  or  the  use  of  the  premises  dangerous.  Now,  it  will  be 
noted  that  the  premises  in  question  in  this  case,  upon  which  the 
plaintiff  was  invited  to  enter  and  where  the  accident  happened,  was 
the  floor  of  the  basement  of  defendant's  department  store.  It  was 
made  of  solid  concrete  composition,  such  as  are  the  floors  of  bank 


sum,  was  reduced  to  $2,000,  which, 
without  further  consideration  or  dis- 
cussion, was  adopted  and  the  verdict 
so  entered.  The  jurors  who  made 
affidavits  in  support  of  the  verdict 
confirmed  the  taking  of  a  ballot  upon 
the  amount,  but  admitted  that  they 
did  not  agree  to  be  bound  by  the  re- 
sult, and  that  after  the  quotient  had 
been  obtained  the  jury  further  con- 
sidered the  amount,  and,  after  con- 
sultation among  themselves,  agreed 
that  they  would  not  adopt  the  quo- 
tient or  result  so  obtained,  but,  after 
consideration  and  discussion,  they  did 
agree  that  the  plaintiff  should  be 
awarded  $2,000.  The  court  said:  ''It 
is  not  unusual,  nor  is  it  objectionable, 
for  each  juryman  to  mark  on  a  ballot 
the  amount  he  thinks  should  be  al- 
lowed, if  any,  and  these  ballots  may 
subsequently  be  read  by  the  jurymen. 
They  thus  get  some  idea  of  each 
other's  views  which  may  aid  in 
reaching  a  concurrence  of  judgment. 
The  misconduct  of  the  -jury  for  which 
a  new  trial  may  be  granted  arises 
'whenever  any  one  or  more  of  the 
jurors  have  been  induced  to  assent  to 
any  general  or  special  verdict,  or  to 
a  finding  on  any  question  submitted 
to  them  by  the  court,  by  resort  to 
the  determination  of  chance.'  "  The 
court  said,  however,  that  a  verdict  is 
not  a  chance  verdict  where  the  jurors 
agree  to  divide  the  aggregate  amount 
19  N.  C.  C.  A.— 38 


by  12,  and  where  it  was  understood 
that  they  were  not  to  be  bound  by 
the  result,  and  after  the  amount  was 
so  ascertained,  the  jurors  unanimously 
agreed  to  adopt  it  as  the  sum  to  be 
returned.  The  judgment  and  order 
denying  a  new  trial  were  affirmed. 

2.    Unguarded. 

Defendants  conducted  a  retail  store, 
having  a  main  floor  for  customers  and 
a  basement  and  upper  floors  for  the 
storage  of  goods.  A  freight  elevator 
was  located  in  the  comer  of  the  store, 
whleh  was  for  the  use  of  employees 
only,  and  was  operated  by  a  rope  by 
any  employee  who  wanted  to  use  it, 
so  that,  if  the  elevator  was  on  the 
main  floor  and  an  employee  on  the 
upper  floor  wanted  it,  he  would  pull 
it  up.  The  opening  to  th«  elevator 
on  the  main  floor  was  protected  by  a 
door  which  pulled  up  by  means  of 
ropes  and  pulleys.  The  elevator  was 
almost  noiseless  in  its  operation. 
Along  the  back  wall  of  the  store  were 
shelves  containing  jardinieres,  and  in 
front  of  the  shelves  was  a  counter, 
the  end>  of  which  came  to  an  aisle 
which  ran  lengthwise  of  the  store 
past  the  end  of  the  counter  and  the 
elevator  door  to  the  shelves  on  the 
rear  wall.  Deceased  came  to  the  coun- 
ter, inquired  for  jardinieres,  and  a 
clerk  showed  him  one,  and,  upon  being 
asked  to   measure  it,  placed  the  jar-  . 
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buildings,  and  it  does  not  appear  that  the  plaintiff  slipped  upon  any 
foreign  substance  in  the  fall  which  she  sustained  and  which  injured 
her.  The  floor  was  undoubtedly  smooth,  but,  apparently,  was  not 
slippery,  as  it  had  been  traversed  by  thousands  of  people  every  week 
the  four  years  since  its  construction,  and  no  one  had  ever  been  known 
to  slip  there  before.  It  would  thus  appear  that  the  premises  were 
reasonably  safe  for  the  entry  thereon  of  persons  resorting  to  the 
store,  and  it  is  not  shown  that  the  defendant  was  guilty  of  any  act 
which  would  make  them  dangeroiis.  In  fact,  there  is  no  contention 
to  that  effect. 

In  Schnatterer  v.  Bamberger  the  plaintiff,  in  going  down  steps 
leading  to  the  basement  of  defendant's  store,  caught  the  heel  of  her 


diniere  on  the  shelf  near  the  elevator 
door  while  she  went  for  a  ruler.  At 
that  time  the  elevator  door  was  part 
way  up,  and  about  that  time  an  em- 
ployee on  the  upper  floor  pulled  the 
elevator  up.  When  the  clerk  returned 
deceased  had  disappeared,  and  shortly 
thereafter  he  was  discovered  in  the 
basement  where  he  had  fallen  down 
the  elevator  shaft,  being  severely  in- 
jured and  dying  within  a  few  hours. 
A  number  of  witnesses  introduced  by 
plaintiff  consisting  of  clerks,  ex-clerks 
and  patrons  of  the  store  testified  that 
the  aisle  in  front  of  the  shelves  where 
jardinieres  were  kept  was  used  by 
customers  for  inspecting  goods,  and 
that  goods  were  kept  there  for  the  in- 
spection of  customers  just  as  they 
were  kept  upon  the  counter,  and  that 
customers  frequented  the  aisle  in  front 
of  the  elevator  door  just  as  they  did 
other  aisles  of  the  store.  The  testi- 
mony of  the  defendant  was  to  the  ef- 
fect that  this  space  in  front  of  the 
elevator  was  used  only  by  clerks  and 
employees  in  moving  merchandise, 
and  was  not  used  or  intended  to  be 
used  by  customers.  Plaintiff  also 
proved  by  a  number  of  witnesses  that, 
before  the  injury,  the  elevator  door 
was  frequently  left  open  when  the 
elevator  was  moved  from  it,  and  that 
clerks  and  customers  of  the  store,  at 
various  times  before  the  injury,  had 
come    near    falling    into    the    elevator 


shaft  when  the  door  was  left  open, 
this  testimony  being  admitted  over  the 
objection  of  defendant.  The  testi- 
mony of  plaintiff  was  also  to  the  ef- 
fect that  it  was  darker  in  front  of  the 
elevator  door  than  in  any  other  part 
of  the  store,  and  therefore  more  difi- 
cult  to  see.  The  jury  were  taken  to 
the  scene  of  the  accident  and  made  a 
thorough  examination.  It  was  con- 
tended by  defendant  that  the  admis- 
sion of  the  testimony  concerning  the 
elevator  door  being  left  open,  and  the 
narrow  escapes  of  other  people  from 
falling  into  the  open  shaft  was  er- 
roneous, it  being  evidence  of  other 
acts  of  negligence  introduced  for  the 
purpose  of  showing  negligence  in  the 
particular  case,  and  tending  to  intro- 
duce collateral  issues  into  the  case 
and  to  distract  the  attention  of  the 
jury  from  the  main  issue.  The  court 
held  the  testimony  regarding  the  open 
door  was  admissible,  not  to  show  per- 
sonal negligence  of  various  employees, 
but  as  tending  to  show  that  the  place 
was  dangerous  on  account  of  the  way 
the  elevator  was  operated;  and  that 
the  testimony  relating  to  the  narrow 
escapes  of  other  people  was  also  ad- 
missible, as  tending  to  show  the  dan- 
gerous character  of  the  situation  un- 
der circumstances  practically  similar 
to  those  under  which  deceased  met  his 
death.  It  was  further  argued  by  de- 
fendant that  it  should  have  been  given 
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shoe  in  a  brass  nosing  (originally  attached  to  the  edge  of  the  wooden 
step  to  prevent  its  wear),  which  was  loose,  causing  her  to  trip  and 
fall,  and  it  was  held  that  the  evidence  failed  to  show  the  storekeeper 
had  not  used  reasonable  care  in  keeping  the  stairway  safe  for  use, 
for  the  reason  that  it  had  not  appeared  that  the  defect  had  been 
brought  to  the  notice  of  the  storekeeper,  or  had  existed  for  such  a 
length  of  time  as  to  charge  him  with  notice  of  its  existence,  and 
that  in  the  absence  of  proof  of  one  of  those  conditions  a  prima  facie 
case  of  negligence  was  not  established.  For  aught  that  appears  in 
the  case  at  bar,  the  defendant  had  no  notice  of  the  alleged  slippery 
condition  of  the  basement  floor. 
The  Supreme  Court  in  its  opinion  in  this  case  remarked  that  the 


a  peremptory  instntetion  because  de- 
ceased was,  at  the  ihetant  of  the  ae- 
ddent,  at  a  place  in  the  store  where 
he  was  not  impliedly  invited  to  go; 
that  his  business  in  the  store  did  not 
require  him  to  go  behind  the  eounter 
lines  and  personally  take  the  wares 
from  the  shelving  behind  the  coun- 
ters;  and  therefore  the  injury  was  one 
for  which  the  defendant  would  not  be 
liable.  The  trial  court,  proceeding 
upon  the  theory  that  the  testimony 
introduced  for  plaintiff  showing  that 
customers  frequently  went  into  the 
space  in  question  and  examined  goods 
upon  the  shelves,  sometimes  being  in- 
vited into  the  space  by  the  clerk  and 
other  times  going  there  without  an  in- 
struction, that  they  were  waited  upon 
in  that  space  by  the  clerks,  and  that 
the  shelves  upon  which  the  jardinieres 
stood  were  not  directly  behind  the 
eounter,  or  any  other  obstruction,  and 
that  there  was  no  sign  of  any  kind 
to  warn  customers  that  they  were  not 
expected  to  go  into  that  space,  left 
the  question  as  to  whether  deceased 
was  impliedly  invited  to  go  within 
the  space  to  examine  the  jardiniere 
one  for  the  jury  under  proper  instrue- 
tions.  As  to  this  the  court  said  that 
if  the  testimony,  either  direct  or  cir- 
cumstantial, was  sufficient  to  establish 
the  fact  that  plaintiff  went  within  the 
space  to  examine  jardinieres,  it  would 
not  disturb  the  verdict,  and  held  that, 


as  there  was  no  testimony,  direct  or 
eireumstaatial,  that  deceased  was  go- 
ing into  the  space  for  any  other  pur- 
X>08e,  the  presumption  was  that  he  was 
continuing  his  examination  with  a 
view  to  purchasing  jardinieres.  In 
answer  to  an  argument  by  defendant's 
counsel  that  it  was  equaUy  probable 
that  deceased  temporarily  abandoned 
the  object  of  his  visit  to  the  store^ 
and  idly  wandered  into  the  space,  and, 
through  curiosity,  looked  into  the  ele- 
vator shaft,  and  for  some  unknown 
cause  fell,  the  court  said  that,  in  the 
absence  of  any  direct  testimony,  the 
jury,  in  view  of  the  presumption  of 
the  continuation  of  his  own  purpose 
of  buying  jardinieres  and  of  the  in- 
stinct of  self-preservation  and  the  dis- 
position of  men  to  avoid  danger,  were 
justified  in  finding  as  a  fact  that  de^ 
ceased  went  there  for  the  purpose  of 
inspecting  jardinieres,  and  that  in 
such  case  a  verdict  would  not  be 
based  upon  presumptions,  as'  it  was 
insisted  by  a  counsel  for  defendant, 
but  upon  proof  of  facts  to  which 
those  presumptions  were  merely  ap- 
plied. In  stating  the  duty  of  the  pro- 
prietor of  a  store,  the  court  said:  ''It 
is  the  duty  of  the  proprietor  of  a 
store  to  which  the  public  are  impliedly 
or  expressly  invited  to  use  reasonable 
care  and  diligence  to  keep  the  prem- 
ises therein  reasonably  safe  for  per- 
sons visiting  the  store  upon  this  invi- 
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inquiry  was  whether  there  was  any  evidence  of  the  exiatence  of  an 
unusually  slippery  condition;  the  notice  thereof  to  the  owner,  if  it 
existed,  not  being  a  contested  point.  This  would  appear  to  indicate 
that,  in  the  opinion  of  the  supreme  court,  notice  to  the  defendant 
might  be  presumed,  as  it  produced  no  evidence  denying  that  it  had 
received  notice.  So  far  as  this  observation  purports  to  state  a  prin- 
ciple of  law,  it  is  erroneous.  It  is  directly  contrary  to  the  ruling  in 
Schnatterer  v.  Bamberger.  There  it  was  held  that  in  the  absence  of 
proof  that  the  defiect  had  been  brought  to  the  notice  of  the  store- 
keeper, or  had  existed  for  such  a  length  of  time  as  to  charge  him 
with  notice,  a  prima  facie  case  of  negligence  was  not  made  out.  The 
rule  is  that,  where  liability  is  made  to  depend  at  all  upon  notice  to 


tbtidn,  express  oi*  iihpUed,^*  and  said 
that  defendant  was  negligent  hi  leav^ 
ing  the  elevator  shaft  partly  open  and- 
in  not  guarding  it,  and  that  there  was. 
sufficient  testimony  to  satisfy  a  jury 
by  a  preponderance  of  the  evidence 
that  the  proximate  cause  of  the  death 
of  the  deceased  was  defendant 's  neg- 
ligence. Upon  the  question  of  con- 
tributory negligence  the  court  said: 
*.''An  invitee  in  a  store  is  not  to  be 
too  circumscribed  as  to  his  movements 
wWle  waiting  for  a  clerk  to  exhibit 
goods.  He  has  a  right  to  inspect 
go6ds  and  frequent  places  used  by 
other  patrons  of  the  store  and  pro- 
vided for  their  use  by  the  store- 
keepers," and  held  that  the  trial 
court  was  correct  in  declining  a  per- 
emptory instruction  asked  by  defend- 
ant. The  jury  was  instructed  that  if 
they  believed  that  the  accident  was 
due  in  part  to  the  negligence  of  the 
defendant  and  also  in  part  to  the  neg- 
ligence' of  deceased,  the  damages 
should  be  reduced  in  proportion  by  the 
negligence  of  the  deceased.  Plaintiff 
claimed  damages  in  the  sum  of  $50,- 
060,  and  the  juiy  awarded  a  verdict 
for  $25j000,  which  defendant  insisted 
was  excessive.  The  court  said  that 
the  -testimony  showed  that  deceased  •- 
was  a  healthy  mari;  thkt  he  earned' 
$1,800  a  year;  that  his  life  expectancy 
was  24  years;  that  he  lived  18  or  20 
hours    aft^r    the    injury    and    suffered 


severely;  that  from  the  record  they 
were  dliable  to  say  whether  or  not  the 
jury  diminished  the  damages  or  that 
the  deceased  was  guilty  of  contribu- 
tory negligence,  and  that  the  court 
was  nnable  to  say  from  the  record 
that  the  deceased  was  guilty  of  any 
negligence,  or  that  the  verdict  should 
in  any  way  be  disturbed,  and  it  could 
not  say  that  it  was  the  result  of  pas- 
sion or  prejudice,  and  it  was  impos- 
sible for  the  couTt  to  measure  in  dol- 
lars and  cents  the  pain  and  suffering 
endured  by  deceased  during  the  time 
that  he  lived.  The  judgment  was  af- 
firmed. 8.  H.  Kress  &  Co.  v.  Mark- 
line,  117  Miss.  37,  Ann.  €as.  1918  E 
310,  77  So.  858   (1918). 

In  Aiken  v.  Sidney  Steel  Scraper 
Co.,  197  Mo.  App.  673,  198  a  W.  1139 
(1917),  it  appeared  that  defendant 
kept  machinery  for  sale,  and  plaintiff, 
desiring  to  purchase  an  attaohment  or 
casting,  went  to  defendant's  estab- 
lishment, was  waited  upon  by  defend- 
ant's employee  in  charge  of  the  stock, 
and  informed  that  they  did  not  have 
what  he  wanted  detached,  but  it  was 
thought  that  what  was  wanted  was  at- 
tached to  machinery  which  was  kept 
in  the  basement,  and  they  went  down 
in  the  elevator  to  See,  the  employee 
running  the  elevator.  They  found 
what  plaintiff  wanted,  and  as  it  was 
necessary  to  have  a  mechanic  detach 
it,  which  would  take  some  time,  the 
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the,  defendant,  the  plaintiff  must  establish  the  notice  before  the  de- 
fendant is  called  upon  to  contest  it ;  in  other  words^  it  is  not  to  be 
presumed. 

It  is  not  perceived  that  there  is  any  difference  in  the  law  of  negli- 
gence between  a  person  slipping  on  a  stairway  or  on  a  floor;  and  in 
Schnatterer  v.  Bamberger  Co.,  supra,  81  N.  J.  Law,  at  page  561,  1 
JI.  C.  C.  A.  669,  79  Atl.  324,  34  L.  E.  A.  (N.  S.)  1077,  Ann.  Cas. 
1912  D,  139,  this  court,  referring  to  the  earlier  case  of  De  Mateo  v. 
Perano,  80  N.  J.  Law,  437,  78  Atl.  162,  observed  that  evidence  of.  the 
previous  knowledge  of  the  landlord  of  the  defective  condition  of  a 
roof  leader  was  deemed  an  element  essential  Xo  carry  the  ease  to  the 
jury,  and  this  was  laid  hold  of  as  a  reason  for  deciding  that  notice  of 


employee  invited  plaintiif  to  a  nearby 
place  for  lunch.  On  their  return,  as 
they  entered  the  building,  flome  one 
wanted  to  speak  to  the  employee,  and 
he  stopped  and  said  something  to 
plaintiff  about  going  on  to  the  ele- 
vator, such  as  to  go  **  to  the  elevator 
and  wait  for  him  to  come,"  or  to 
"go  around  to  the  elevator  and  I  will 
be  there  in  a  few  minutes,"  or  ^'wait 
in  the  elevator."  Defendant  objected 
to  that  evidence  being  accepted  as  a 
direction  for  plaintiff  to  get  into  the 
elevator,  and  contended  that  it  should 
be  taken  to  mean  that .  plaintiff  was 
to  go  to  the  elevator,  and  that  he 
would  be  along  presently.  The  court 
said  that,  as  it  would  make  no  differ- 
ence in  their  disposition  of  the  case, 
they  would  consider  the  latter  to  be  the 
meaning  of  plaintiff's  testimony.  The 
testimony  showed  that  when  plaintiff 
went  to  the  basement,  before  going  to 
hmch,  he  did  not  observe  that  there 
was  a  gate  at  the  elevator  shaft,  and 
the  court  said  they  considered  it  fairly 
to  be  inferred  that  he  must  have  seen 
that  there  was  no  gate  at  that  par- 
ticular time  working  in  connection 
with  the  movement  of  the  elevator. 
Plaintiff  testified  that,  after  leaving 
the  employee,  he  proceeded  to  the  ele- 
vator, and  observed  again  that  it  was 
poorly  lighted  at  that  place,  there  be- 
ing only  one  electric  bulb,  and  that 
down  at  the  end  of  the  room;  that  he 


walked  to  the  elevator;  that  the 
empty  space  in  the  shaft  looked  ex- 
actly Hke  the  floor  in  the  .elevator, 
and,  supposing  it  to  be  the  £oor,  he 
stepped  in  and  fell,  it  not  being  light 
enough  for  him  to  see  distinctly.  At 
the  conclusion  of  the  evidence  in 
plaintiff's  behalf,  the  trial  court  gave 
a  peremptory  instruction  to  the  jury 
to  find  a  verdict  for  defendant,  and 
plaintiff  appealed.  It  appeared  that 
defendant  was  a  sub-lessee  in  the 
building,  and  defendant  contended 
that  it  was  not  liable  because  it  was 
not  in  control  of  the  building  and  ele- 
vator. The  court  distinguished  the 
case  from  instances  where  the  em^ 
ployee  of  the  tenant  in  a  building  is 
injured  in  an  elevator  'the  operation 
of  which  the  employer  ^as. nothing  to 
do  with,  saying:  "This  case  belongs 
to  a  different  class,  and  is  instituted 
by  a  party  plaintiff  sustaining  an  al- 
together different  relation  to  the  party 
defendant.  This  plaintiff  was  defend- 
ant's customer,  invited  into  the  build- 
ing where  it  kept  its  goods  for  sale, 
and  invited  to  go  to  the  particular 
place  where  the  goods  were  by  way 
of  an  elevator  which  defendant  tmder^ 
took  to  operate."  Upon  the  question 
of  contributory  negligenoe,  the  court 
said  it  was  for  the  jury  because,  ac- 
cepting the  evidence  in  plaintiff's  be- 
half for  the  fact,  as  it  was  bound  to 
do,   it   was   manifest'  that   defendant. 
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the  defective  step  in  the  Bamberger  store  was  requisite  to  be  brought 
home  to  the  defendant  in  order  to  create  liability. 

Nor  does  res  ipsa  loquitur  apply.  People  frequently  sustain  falls 
when  and  where  others  do  not.  In  Paynter  v.  Bridgeton,  etc.,  Co., 
67  N.  J.  Law,  619,  52  Atl.  367,  it  was  held  that  a  mere  fall  from  a 
street  car,  without  any  evidence  to  show  how  the  fall  was  occasioned, 
raises  no  presumption  of  negligence  on  the  part  of  the  operators  of 
the  car,  and  that  the  doctrine  of  res  ipsa  loquitur  was  applicable 
only  when  the  thing  shown  speaks  of  the  negligence  of  the  defendant, 
not  merely  of  the  happening  of  the  accident.  In  Eingsley  v.  D.,  L.  & 
W.  R.  R.  Co.,  81  N.  J.  Law,  536,  at  page  541,  80  Atl.  327,  85  L.  R.  A. 


for  the  purposes  of  transacting  busi- 
ness with  plaintiff,  invited  him  to  use 
an  elevator  which  was  so  dimly 
lighted  as  to  make  appearances  decep- 
tive. It  was  not  the  light  of  broad 
day,  so  that  one  could  be  charged 
with  listlessly  and  blindly  blundering 
into  an  elevator  shaft;  nor  was  it  so 
dark  that  one  could  know,  or  realize, 
that  he  could  not  see,  but  it  was  in 
that  indefinable  state  between  full 
light  and  complete  darkness  which 
permits  one  to  see  imperfectly,  and 
frequently  deceptively,  as  in  twilight. 
The  judgment  for  defendant  upon  the 
peremptory  instruction  was  reversed 
and  the  cause  remanded  for  a  new 
trial. 

B.     Stairway. 

1.    Dimly  lighted. 

Plaintiff  entered  defendant's  store 
with  a  vague  purpose  of  buying  some- 
thing if  she  saw  anything  she  took 
a  fancy  to.  She  saw  counters  with 
merchandise  displayed  upon  them,  one 
extending  down  the  middle  of  the 
store  and  one  down  each  side,  the  lat- 
ter in  front  of  wall  shelves  of  mer- 
chandise with  a  space  for  the  sales- 
woman to  work  between  the  wall 
shelves  and  the  counters.  Such  an  ar- 
rangement, the  court  said,  in  itself 
extended  no  invitation  to  a  customer 
to  go  behind  the  side  counters  into 
the  space  which  was  obviously  for  em- 


ployees. About  halfway  down  the 
store  the  counter  on  one  side  had  an 
opening  or  passageway  through  it, 
and  immediately  in  front  of  or  across 
the  end  of  the  passageway  and  against 
the  wall  was  a  book  rack  containing 
^ve  shelves,  one  above  the  other,  about 
4  feet  long,  the  shelves  being  filled 
with  miscellaneous  books  with  the 
titles  displayed  for  selection  and  with 
a  sign  upon  the  rack  stating  that  any 
book  in  the  rack  could  be  bought  for 
10  cents.  There  was  a  dim  electric 
light  about  6  inches  above  the  book 
rack,  and  to  read  the  titles  of  the 
books  on  the  rack  it  was  necessary  to 
enter  the  passageway.  Plaintiff  de- 
cided to  buy  a  book,  and  there  being 
no  saleswoman  near  the  rack,  and 
plaintiff,  thinking  the  passageway  was 
for  that  purpose,  went  into  it  to  get 
where,  by  reading  the  titles  of  the 
books,  she  could  select  such  as  struck 
her  fancy.  In  doing  this  she  stepped 
a  little  to  one  side  and  fell  down  a 
stairway,  which  she  did  not  and  in  the 
dim  light  was  not  likely  to  see,  and 
which  was  located  back  of  the  counter 
and  immediately  adjoining  the  pas- 
sageway, the  gate  to  the  stairway 
being  tied  open  at  the  time  with  a 
string.  In  the  present  suit  for  dam- 
ages for  the  injuries  sustained,  plain- 
tiff had  judgment,  and  defendant  ap- 
pealed. The  court  held  that  the  im- 
plied invitation  of  a  storekeeper  was 
broad  enough  to  include  one  who  en- 
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(N.  S.)  338,  Mr.  Justice  Minturn,  speaking  for  this  court,  remarked 
that  out  of  a  car  filled  with  passengers  none  had  been  produced  to 
testify  to  the  inherent  or  obvious  danger  incident  to  alighting  there- 
from, or  that  any  other  accident  took  place  at  that  time,  or  at  any 
other  period,  in  the  attempt  to  use  the  step  and  platform,  and  that 
the  argument  of  negligence  by  the  defendant  in  that  case  must  pro- 
ceed upon  ad  hominem  lines,  and  not  upon  notice  to  the  defendant 
from  the  happening  of  a  previous  accident,  or  from  the  clear  obvious- 
ness of  danger  incident  to  the  maintenance  of  a  dangerous  condition, 
and  it  was  held  in  the  case  that  the  mere  happening  of  an  accident, 
without  some  proof  of  facts  from  which  a  violation  of  a  duty  to  the 


tered  a  general  store  with  a  vague 
purpose  of  buying  if  she  saw  any- 
thing that  struck  her  fancy;  that  the 
question  of  invitation  to  a  customer 
to  enter  the  space  in  a  store  back  of 
a  counter,  obviously  reserved  as  a 
place  for  the  sales  employees  to  work, 
was  for  the  court,  because,  in  the  ab- 
sence of  other  circumstances  there  was 
no  evidence  of  indirect  invitation;  but 
that  under  the  circumstances  shown  in 
this  case  there  was  some  evidence  of 
implied  invitation,  and  a  jury  ques- 
tion consequently  arose,  although  the 
testimony  showing  the  circumstances 
was  undisputed,  the  court  saying  it 
was  for  the  jury  to  visualize  the  sit- 
uation from  the  evidence  and  decide 
whether  the  plaintiff  had  reasonable 
grounds  from  what  she  saw  for  be- 
lieving that  she  was  invited  or  ex- 
pected to  go  where  she  did  go  for  the 
purpose  she  had  in  mind.  The  judg- 
ment was  affirmed.  MacDonough  v.  F. 
W.  Woolworth  Co.,  1  N.  J.  L.  677,  103 
Atl.  74  (1918). 

Plaintiff,  while  transacting  business 
as  a  customer  in  the  furniture  store 
of  defendant,  fell  down  an  open  stair- 
way in  the  floor  and  was  injured. 
This  action  was  brought  for  damages 
and  *  plaintiff  recovered  judgment, 
from  which  defendant  appealed,  con- 
tending that  he  was  entitled  to  judg- 
ment on  the  jury's  special  findings 
which  were  in  substance  as  follows: 
That  any  person  whose   eyesight  was 


in  reasonably  good  conditio^,  and  par- 
ticularly plaintiff,  could  have  seen  the 
stairway  in  question  by  merely  look- 
ing towards  the  floor  of  the  storeroom; 
that  plaintiff  and  her  daughter  spent 
at  least  one  hour  walking  about  de- 
fendant's storeroom  prior  to  the  in- 
jury; that  while  plaintiff  and  her 
daughter  were  walking  about  the  store 
prior  to  the  injury  defendant  accom- 
panied them  and  assisted  plaintiff  as 
she  walked  from  the  balcony,  after 
having  gone  there  to  look  at  a  desk; 
that  when  plaintiff  went  to  the  pas- 
sageway leading  to  the  top  of  the 
stairway  she  perceived  that  it  was 
very  dark  there;  that  after  entering 
the  passageway  leading  to  the  stair- 
way in  question,  and  realizing  the 
darkness  thereof,  plaintiff  did  not  stop 
to  consider  her  surroundings,  her  mind 
being  fixed  on  kitchen  utensils;  that 
defendant's  negligence  consisted  in 
failing  to  notify  plaintiff  of  the  pres- 
ence of  the  stairway;  and  that  after 
plaintiff  entered  the  passageway  lead- 
ing to  the  top  of  the  stairway  she 
could  not  have  seen  the  stairway  by 
looking  towards  -the  floor  and  thus 
have  avoided  injury  to  herself.  De- 
fendant contended  that  the  case  was 
covered  by  the  principle  which  re- 
quires normal  persons  of  mature  age 
to  exercise  their  faculties  for  their 
own  protection  before  entering  dark 
places  or  passageways  with  which  they 
are    unfamiliar,    and    that    the    jury's 
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plaintiflE  by  the  defendant  may  be  legitimately  inferred,  as  a  rule  will 
not  constitute  negligence.  Now,  in  the  case  at  bar,  assuming  that  the 
floor  was  smooth,  or  even  slippery,  it  is  obvious  that  it  was  not  so 
smooth  or  slippery  as,  for  that  reason,  to  cause  falls,  for,  if  it  were, 
there  would  have  been  others  besides  that  of  the  plaintiff,  both  at  and 
before  the  time  of  her  accident. 

The  mere  fact  that  Mrs.  Garland  fell  on  the  floor  of  the  Furst  store, 
without  any  evidence  to  show  how  the  fall  was  occasioned,  raises  no 
presumption  of  negligence  on  the  part  of  the  owner,  and  the  doc- 
trine of  res  ipsa  loquitur,  which  is  only  applicable  when  the  thing 
shown  speaks  of  the  negligence  of  the  defendant,  not  merely  of  the 


findings  show  that  plaintiff  was  guilty 
of  contributory  negligence.  The  court 
denied  this  contention,  saying  that 
plaintiff  had  no  reasc^  to  suppose 
there  was  a  mantrap  in  the  floor  of 
the  storeroom  obscured  by  the  dark- 
ness ^jaused  by  piles  of  goods  stacked 
about;  that  her  attention  was  at- 
tracted to  some  tinware  and  kitchen 
utensils  on  a  shelf  at  one  side  of  the 
room,  and  she  and  defendant  had  some 
conversation  about  them;  that  defend- 
ant told  her  to  step  around  in  there 
and  look,  and  if  she  found  what  she 
wanted  to  come  back  and  he  would 
make  the  price  right.  With  such  an 
invitation,  the  court  said,  and  no 
warning  of  danger,  it  could  not  be 
said  that  the  plaintiff  was  negligent 
in  not  looking  towards  the  floor,  and 
the  invitation  as  given  would  be 
bound  to  lead  the  plaintiff  to  believe 
that  no  danger  to  her  lurked  in  the 
darkness  behind  the  stack  of  goods. 
The  judgment  for  plaintiff  was  af- 
firmed. Reese  v.  Abeles,  100  Kan.  518, 
L.  B.  A.  1917  E  747,  164  Pac.  1080 
(1917). 

2.     Concealed  by  show  cases. 

In  Stanford  v.  Edward  N.  Elmore, 
Inc.,  165  N.  Y.  Supp.  256  (1917),  the 
evidence  showed  that  plaintiff  visited 
the  store  of  defendant,  a  dealer  in 
bric-a-brac  and  antiques,  and,  upon 
inquiring  of  a  salesman  for  a  speci- 
fied form  of  candlestick,  the  salesman 


indicated  that  he  had  something  of 
the  kind  at  the  rear  of  the  store,  and 
started  to  walk  in  that  direction  with 
plaintiff  and  her  companion  following 
him.  There  was  an  unobstructed  pas- 
sageway down  the  center  of  the 
room  between  8  and  9  feet  wide,  along 
each  side  of  which  were  piled  up  the 
bric-a-brac  and  antiques.  Twenty  feet 
down  the  passageway  a  stairway  de- 
scended at  right  angles  to  the  passage- 
way, and  one  showcase  was  placed 
against  the  railing  on  each  side  of  the 
stairway,  each  showcase  adjoining 
the  banister  of  the  stairway  and  being 
at  a  distance  of  about  18  inches  from 
the  front  of  the  stairway.  When  plain- 
tiff had  reached  the  first  showcase 
and  was  looking  at  the  candlesticks 
facing  the  rear  of  the  store,  with  her 
side  to  the  stairs,  and  as  she  tamed 
around  and  moved  slightly  to  allow 
her  companion  to  see  the  candlesticks, 
her  foot  went  over  the  edge  of  the 
stairway  and  she  fell  down  the  entire 
flight,  sustaining  the  injuries  for 
which  she  claims  damages.  Plaintiff 
testified  that  it  was  quite  dark,  and 
that  she  did  not  see  the  stairs  at  all 
or  know  that  they  were  there,  and 
that  when  she  reached  the  showcase 
the  salesman  lighted  a  small  light  on 
the  side  of  the  showcase,  so  that  as 
she  looked  into  the  ease  she  looked 
towards  the  light,  and  that,  while 
such  light  gave  some  light  into 
the   showcase,   it   gave    absolutely   no 
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happening  of  the  accident,  does  not  apply.  As  the  majority  of  this 
court  said  in  Cronecker  v.  Hall,  105  Atl.  213,  at  page  214,  that  there 
was  no  testimony  worthy  of  the  designation  from  which  it  could  be 
inferred  that  what  the  defendant's  agent  did  was  done  in  the  scope 
of  his  master's  business,  so  here  it  can  as  pertinently  be  remarked 
that  there  is  no  testimony  worthy  of  the  name  which  shows  that  the 
defendant  was  negligent.  In  our  opinion  a  nonsuit,  and,  failing  that, 
a  direction  of  a  verdict  for  the  defendant,  should  have  been  ordered 
at  the  trial. 

But  the  defendant  respondent  contends  that,  as  there  was  a  jury 
of  view,  the  observations  of  the  jurymen  are  evidence  in  the  case, 


light  upon  the  floor  or  upon  the  stair- 
way. Upon  the  authority  of  Gallagher 
V.  Halpern,  95  N.  Y.  Misc.  185,  159  N. 
Y.  Supp.  160,  ante,  a  judgment  dis- 
missing the  complaint  was  reversed 
and  a  new  trial  ordered. 

3.     Oate  left  open. 

Plaintiff,  a  middle-aged  woman,  en- 
tered defendant's  store  to  make  some 
purchases.  After  she  had  bought  a 
few  articles  and  was  seeking  to  buy 
a  sugar  box,  she  was  asked  by  the 
saleswoman  to  point  out  the  box,  and 
following  the  saleswoman,  she  walked 
through  an  open  space  between  two 
railings,  at  the  same  time  pointing  to 
a  sugar  box  on  a  shelf  against  the 
wall  of  the  store.  While  so  engaged 
she  fell  down  a  flight  of  stairs  which 
she  did  not  see  and  of  the  existence 
of  which  she  had  been  given  no  warn- 
ing. The  opening  of  the  stairway  was 
flush  with  the  floor,  and  between  the 
rails  through  which  the  saleswoman 
and  the  plaintiff  passed  on  their  way 
to  the  sugar  box  there  was  a  gate 
which  opened  and  shut  by  a  spring 
lock,  to  prevent  persons  not  connected 
with  the  store  from  going  on  to  the 
floor  space  beyond  it.  Plaintiff  testi- 
fied that  when  she  was  brought  up- 
stairs after  her  fall  she  saw  a  gate 
across  the  opening  through  which  she 
and  the  saleswoman  had  passed,  and 
that  the  gate  was  not  shut.  Plaintiff 
recovered  a  verdict   in   the   court  be- 


low, and  from  the  judgment  entered 
thereon  this  api)eal  was  taken,  the 
single  question  presented  being 
whether  there  was  any  evidence  war- 
ranting the  submission  of  the  case 
to  the  jury.  The  court,  in  affirming 
the  judgment,  held  that  upon  the  evi- 
dence the  jury  could  have  drawn  in- 
ferences either  that  the  saleswoman  in 
passing  opened  the  gate  to  let  the 
plaintiff  follow  her,  in  order  to  point 
out  the  sugar  box,  or  that  the  girte 
was  found  open  and  left  so  by  the 
saleswoman  in  order  that  the  plain- 
tiff could  foUojv  her  for  the  purpose 
stated,  and  that  there  was  sufficient, 
though  meager,  evi<jLence  from  which 
the  jury  might  properly  have  found 
that  the  saleswoman,  by  her  conduct, 
invited  the  plaintiff  to  the  spot  where 
the  latter  met  with  her  mishap,  and 
that  the  question  whether  the  defend- 
ant exercised  reasonable  care  to  keep 
and  maintain  its  store  in  a  reason- 
ably safe  condition,  and  the  question 
whether  plaintiff  used  reasonable  care 
for  her  own  safety,  were,  under  the 
evidence,  jury  questions,  and  were 
properly  submitted  to  the  jury.  Dero- 
net  V.  P.  W.  V7oolworth  Oo.,  89  N.  J. 
L.   669,   99   Atl.   126    (1916). 

E.     Hole  in  tin  shop  floor. 

In  DeWolfe  v.  Pierce,  196  HI.  App. 
360  (1915),  it  appeared  that  defend- 
ants Were  conducting  a  hardware  store 
and    tin    shop    in    a    building    having 
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and,  as  a  court  of  appeal  cannot  know  what  they  saw,  the  verdict  of 
the  jury  may  not  be  set  aside.  The  supreme  court  in  its  opinion 
stated  that  it  was  argued  for  appellant,  and  with  much  force,  that 
the  floor  was  of  standard  material,  in  general  use  for  the  purpose, 
and  that  there  was  no  evidence  of  any  lack  of  ordinary  care  in  using 
and  maintaining  it;  but  the  difficulty  about  adopting  that  line  of 
reasoning  was  that  the  jury  went  to  examine  the  floor,  at  the  instance 
of  the  defendant's  counsel,  who  asserted  that  it  was  in  the  same  con- 
dition at  the  time  of  trial  as  it  was  in  when  plaintiff  sustained  her 
injury ;  that  the  jury  came  back  and  returned  a  verdict  for  the  plain- 
tiff;  that  what  they  saw  or  felt,  or  both,  did  not  apear  in  the  printed 


two  entrances  from  the  street,  one  en- 
trance being  to  the  general  store  where 
smaller  articles  were  kept  and  the 
other  to  a  room  called  a  warehouse, 
but  in  which  defendant  kept  for  sale 
stoves  and  heavier  articles.  Back  of 
this  room  was  a  tin  shop  where  one 
of  defendants  worked,  and  there  was 
a  door  from  each  of  the  rooms  into 
the  tin  shop.  Before  the  time  in  ques- 
tion,  defendant's  customers  desiring  to 
purchase  some  of  the  larger  articles 
or  having  business  in  the  tin  shop 
sometimes  used  the  doorway  into  the 
warehouse.  A  short  ti^e  before  the 
accident  a  drayman  in  unloading  a 
stove  had  broken  a  hole  in  the  floor 
just  back  of  the  sliding  door  to  the 
warehouse,  and  defendants  had  placed 
a  stove  over  the  opening  so  that  cus- 
tomers entering  that  way  would  not 
fall  in,  but  on  the  day  of  the  acci- 
dent the  stove  was  removed  and  one 
of  the  defendants  was  engaged  in  re- 
pairing the  floor,  and  had  gone  out 
of  the  room  for  a  short  time  to  get 
something  needed  in  the  repair  work, 
leaving  the  door  partly  opened,  and 
while  he  was  gone,  plaintiff  entered 
the  store,  stepped  into  the  hole  and 
received  the  injuries  for  which  this 
suit  was  brought.  The  defense  was 
that  plaintiff  was  a  licensee  on  the 
defendant's  premises  when  injured. 
Plaintiff  recovered  a  judgment  for 
$260  and  defendant  appealed.  Upon 
appeal  it  was  held  that  the  fact  that 


plaintiff's  declaration  alleged  that  the 
injury  occurred  in  defendant's  store 
building  while  the  proof  showed  that 
it  occurred  in  the  so-called  warehouse 
did  not  constitute  a  variance;  that 
plaintiff  in  entering  the  warehouse 
door  was  not  a  mere  licensee  without 
invitation  so  as  to  excuse  defendant 
from  the  duty  of  exercising  care  to 
keep  such  entrance  free  from  danger, 
it  appearing  that  such  entrance  was  so 
used  by  customers  entering  the  store 
with  sufficient  frequency  to  charge 
defendants  with  knowledge  and  to 
amount  to  an  invitation  to  plaintiff  to 
use  that  entrance;  that  the  jury  was 
justified  in  finding  that  at  the  time 
of  the  injury  plaintiff  was  in  the  ex- 
ercise of  due  care  for  his  own  safety; 
and  that,  although  plaintiff  in  his 
testimony  sought  to  magnify  the  in- 
jury, the  verdict  of  $250  was  not  ex- 
cessive. 

F.     Balcony  raU  giving  way. 

Defendant's  company  was  a  dealer 
in  lumber,  and  plaintiff's  intestate 
visited  its  premises  for  the  purpose 
of  buying  a  stick  of  lumber.  He  was 
directed  by  defendant's  servants  to 
its  superintendent,  and  by  him  shown 
some  lumber  on  the  first  floor;  not 
finding  what  was  wanted,  the  super- 
intendent told  him  to  come  upstairs, 
and  conducted  him  upstairs  and  along 
a  balcony  or  elevated  platform,  about 
3    feet   wide,    in    front    of    the    stalls 
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case,  and  the  court  could  not  tell  but  that  their  observation  disclosed 
a  condition  which,  if  referred  back  to  the  time  of  the  accident,  was 
persuasive  of  negligence  on  the  defendant's  part. 

This  was  in  effect  a  ruling  that  what  the  jury  saw  amounted  to 
mute  evidence  tending  to  establish  defendant's  negligence,  and  for 
that  reason,  in  addition  to  the  other  one  given,  namely,  that  there 
was  evidence  of  an  unusually  slippery  floor,  stated  arguendo,  the 
judgment  was  aflSrmed,  apparently  upon  the  theory  that,  because  the 
extent  to  which  the  view  afforded  evidence  could  not  be  known,  the 
verdict  could  not  be  overridden,  even  if  the  proofs  to  be  found  in 
the  record  were  not,  in  and  of  themselves,  sufScient  to  sustain  the 


where  the  lumber  was  kept.  There 
was  a  railing  about  3  feet  high  on 
the  outside  of  the  balcony,  supported 
by  uprights,  the  ends  of  the  rail  be- 
ing designed  to  rest  in  sockets  or 
grooves  on  the  top  of  the  uprights. 
In  passing  along,  decedent  placed  his 
hand  upon  the  rail,  when  it  came  off 
and  decedent  fell  11  feet  to  the 
ground  floor,  and  was  killed.  This 
structure  had  been  in  use  for  several 
years,  and  the  rail  was  always  re- 
moved when  lumber  was  passed  up 
from  the  ground  floor  to  the  stalls 
back  of  the  balcony,  and  on  such  occa- 
sions it  sometimes  happened  that  the 
rail  was  not  inunediately  replaced 
properly  in  the  sockets.  On  the  oc- 
casion in  question  the  rail  did  not  fall 
because  of  any  break,  nor  because  any 
part  of  the  structure  broke,  but  be- 
cause it  was  not  in  the  grooves  or 
sockets  on  the  posts.  In  an  action 
for  the  death  the  jury  found  for  plain- 
tiff, and  defendant  appealed,  the  prin- 
cipal question  being  upon  the  pro- 
priety of  the  refusal  of  the  defend- 
ant's motion  for  a  direction  of  verdict 
made  on  the  ground  that  defendant 
had  performed  its  duty  to  decedent, 
that  decedent  exceeded  the'  grounds 
of  his  invitation,  and  that  the 
evidence  raised  merely  a  conjec- 
ture as  to  how  the  accident  hap- 
pened. The  court  held  that  the 
owner  or  occupier  of  premises 
who,  by  expressed  or  implied  invita- 


tion, induces  a  person  to  come  upon 
the  premises,  is  under  a  duty  to  ex- 
ercise ordinary  care  to  render  the 
premises  safe  for  the  purposes  em- 
braced in  the  invitation;  that  in  the 
present  case  that  duty  included  the 
duty  to  use  ordinary  care  to  have  the 
guard  rail  of  a  balcony  in  a  reason- 
ably safe  condition  for  the  purpose 
for  which  it  was  used  and  intended 
to  be  used;  that  decedent  was  on  the 
defendant's  premises  by  the  express 
invitation  of  defendant's  servants, 
and  was  foUowing  the  superintendent 
to  the  place  where  he  was  told  to  go; 
that  he  was  thereby  exposed  to  an  un- 
usual danger,  of  which  the  defendant 
knew  or  ought  to  have  known;  and 
that  he  was  kiHed  by  reason  of  the 
guard  rail  being  so  insecurely  placed 
as  to  fall  when  he  put  his  hand  upon 
it,  and  yet  so  arranged  as  to  give  no. 
warning  to  any  one  using  it  as  it  was 
designed  to  be  used,  the  guard  rail, 
under  the  circumstances,  being  in  the 
nature  of  a  trap  or  concealed  source 
of  mischief;  and  that  it  was,  there- 
fore, clearly  open  to  the  jury  to  find 
that  the  defendant  was  negligent,  and 
that  a  motion  for  a  direction  of  a  ver- 
dict was  properly  denied.  It  was  also 
contended  that  the  judgment  should 
be  reversed  because  the  trial  judge  re- 
fused to  grant  a  motion  for  a  nonsuit 
made  at  the  close  of  the  plaintiff's 
case  because  there  was  no  evidence 
that  the  person  who  invited  the   de- 
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jury's  finding.  This  we  deem  to  be  error.  In  our  opinion,  for  rea- 
sons to  bo  presently  stated,  a  judgment  should  be  reversed,  if  legally 
unsupportable  in  and  by  the  record  under  review,  notwithstanding  a 
view  of  the  premises  by  the  jury. 

The  respondent  urges  that  the  view  by  the  jury  was  had  under  sec- 
tion 30  of  the  Evidence  Act.  Comp.  Stat.,  p.  2229.  It  is  true  that 
section  30  provides  that,  in  case  it  shall  appear  that  an  inspection  or 
examination  of  any  premises  would  aid  in  ascertaining  the  truth  of 
any  matter  in  dispute  between  the  parties  to  an  action,  it  shall  be 
lawful  for  the  court  to  order  an  inspection  or  examination  of  the 
pretnises  by  the  jury,  or  the  opposite  party  or  parties,  or  such  persons 


fendant  to  come  upstairs  was  defend- 
ant's superintendent.  The  conrt  held 
that  this  motion  was  properly  denied 
as  the  defect  in  the  evidence  was 
snpplied  by  evidence  thereafter  taken 
in  the  progress  of  the  case.  Judg- 
ment was  affirmed.  Sefler  v.  Vander- 
beek  &  Sons,  88  N.  J.  L.  636,  96  Atl. 
1009  (1916). 

Q.  Slipping  while  descending  stairway. 

In  Emerson  v.  8.  8.  Kresge  Co.,  — 
C.  C.  A.  — ,  359  Fed.  206  (1919),  was 
a  suit  for  personal  injuries  caused  by 
slipping  on  a  stairway  in  defendant's 
8t©re,  and  at  the  close  of  all  the  evi- 
dence the  cotirt  directed  a  verdict 
fbr  the  defendant  on  the  ground  that 
there  waa  no  evidence  of  negligence 
oh  the  part  of  defendant,  and  the 
question  was  brdught  to  the  court  of 
appeals  on  writ  of  error,  the  sole 
question  being  the  sufficiency  of  the 
testimony  to  authorize  submission  of 
the  case.  No  complaint  was  made  of 
the  construction  or  lighting  of  the 
stairway,  the  theory  of  the  petition 
being  that  while  desoending  the  stair 
plaintiff  slipped  on  a  piece  of  candy 
which  had  fallen  on  the  stairs  or  near 
the  head  thereof,  and  plaintiff,  con- 
tended that  she  introduced  substantial 
evidence  of  negligence  in  that  a  candy 
bin,  whereon  jelly  beans  were  piled, 
and  from  which  they  might  fall  upon 
the -floor,  was  placed  near  the  head  of 
the  stairs;  that  the  candy  thereon  was 


piled  higher  than  the  sides  of  the  bin; 
and  that  'not  long  before  plaintiff 
passed  that  way  an  employee  had 
spilled  jelly  beans  on  the  floor  near 
the  stairway  while  pouring  them  into 
the  bin.  The  court  considered  •  only 
the  testimony  of  plaintiff,  and  found 
that  it  showed  that  the  stairway  was 
well  constructed,  having  handrails  and 
corrugated  metal  treads,  was  clearly 
lighted,  and  was  swept  at  half-hour 
intervals  by  a  porter,  and  said  that 
it  was  not  negligence  to  place  a  candy 
counter  near  the  stair  head,  and  that 
there  was  no  evidence  that  the  candy 
was  habitually  piled  in  the  bin  on  the 
counter  in  such  a  way  as  to  naturally 
or  probably  fall  over  the  sides  of  the 
bin  upon  the  floor  or  stairs.  There  was 
no  evidence  that  any  of  the  defend- 
ant's employees  knew  that  any  candy 
had  fallen  on  the  floor  when  it  was 
emptied  into  the  bin  a  short  while  be- 
fore the  accident,  nor  were  the  cir- 
cumstances such  as  to  charge  defend- 
ant with  such  knowledge.  The  judg- 
ment was  affirmed. 

H.    Slipping  "While  descending  incline. 

In  Blease  v.  Webber,  —  Mass.  — , 
122  N.  E.  192  (1919),  an  action  for 
damages  received  by  plaintiff  while  in 
the  store  of  the  defendants,  plaintiff 
testified  that  she  was  acquainted  with 
a  salesman  in  the  defendant's  employ, 
and  that  he  had  invited  her  to  the 
store;    that    after    making    seme    pur- 
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as  shall  be  named  as  witnesses,  which  inspection  or  examination  may 
be  ordered  either  before  or  during  the  progress  of  the  trial.  This  is 
not  the  jury  of  view  statute,  strictly  so  called.  That  is  to  be  found 
in  the  Jury  Act.    Comp.  Stat.,  p.  2976,  §§31-35. 

The  inspection  or  examination  by  the  jury  under  section  80  of  the 
Evidence  Act  is  not  accompanied  with  showers,  as  is  the  case  under 
section  31  of  the  Jury  Act.  That  act  in  section  35  provides  that  the 
court  may,  at  any  time  after  the  jury  is  drawn,  order  that  the  jury 
shall  view  any  place,  if  in  the  judgment  of  the  court  such  view  is 
necessary  to  enable  the  jury  better  to  understand  the  evidence  given 
in  the  cause,  and  such  view  shall  thereupon  be  had  in  such  m^niier  as 


chases  on  the  street  floor,  she  went 
with  the  clerk  to  the  basement,  which 
she  described  as  rather  dark,  darker 
than  upstairs,  although  she  had  no  dif- 
ficulty in  seeing  her  way  around;  that 
after  reaching  the  basement  she 
walked  up  a  wooden  incline  or  run- 
way to  another  room  where  she  made 
some  purchases;  that  the  salesman 
then  took  hold  of  her  right  arm  and 
conducted  her  down  the  center  of  the 
runway;  and  that,  when  she  reached 
a  point  about  halfway  down  the  run- 
way, her  feet  slipped  and  she  fell  and 
broke  her  hip.  It  appeared  that  the 
runway  was  extensively  used  by  roll- 
ing heavy  trucks  loaded  with  goods 
over  it,  and  that  it  was  smooth  and 
slippery  in  the  center.  There  was  a 
strip  of  rubber  matting  21  inches  wide 
on  the  right  side  of  the  runway  as 
the  plaintiff  walked  down  it,*  which 
she  testified  she  did  not  see  until 
after  she  fell,  as  the  salesman  was 
walking  beside  her  and  was  between 
her  and  the  matting.  There  was  a 
verdict  for  plaintiff,  and  defendants 
excepted  thereto.  In  overruling  the 
exceptions  the  supreme  court  held  that 
plaintiff  was  rightfully  in  thp  de- 
fendants' store  by  their  invitation, 
and  that  they  owed  to  her  the  duty 
to  maintain  the  premises  in  a  reason- 
ably safe  condition  for  her  to  use  in 
accordance  with  the  invitation;  and 
that  the  jury  could  have  found  that 
the  runway  had  been  provided  by  the 


defendants  as  a  means  of  passage  for 
their  customers;  that  it  was  in  a  slip- 
pery and  dangerous  condition,  which 
made  it  unsafe  for  the  plaintiff  to 
pass  over  it;  and  that  such  a^  finding 
would  warrant  a  finding  of  neglii- 
gence.  It  was  also  held  that  it>conl4 
not  have  been  ruled  as  matter  of  ^w 
that  the  plaintiff  was  not  in  the  ex- 
ercise of  due  care,  the  circumstance 
that  she  did  not  see  the  rubber  mat- 
ting and  did  not  walk  on  it  in  pass- 
ing down  the  incline  not  being  con- 
clusive as  to  her  conduct,  as  the  jury 
may  have  found  that  she  emild  not 
readily  see  it  because  the  place  was 
not  properly  lighted,  or  they  may 
have  found  that,  because  the  salesman 
was  walking  beside  her,  it  was  hidden 
from .  her  view. 

L    Slipping  on  piece  of  meat  on  floor. 

Plaiaitiff  went  into  defendant's 
market^  and  after  buying  some 
butter,  turned  vto  go  to  the  meat 
counter,  when  she  slipped  upon  -  H 
piece  of  meat  covered  with  sawdust, 
and  fell,  receiving  the  injuries  com- 
plained of.  The  floor  of  the  market 
was  covered  with  sawdust  twice  a 
day,  and  a  man  was  em  ployed,  by  de- 
fendant whose  duty  it  was  to  sweep 
the  floor  and  keep  it  clean,  and  he 
was  engaged  all  the  time  in  the  per- 
formance of  that  duty.  The  meat 
counter  was  used  only  fbr  meats  cut 
up  for  sale,  no  trimming  of  any  kind 
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the  court  shall  direct.  The  motion  in  this  case  was  for  the  appoint- 
ment of  a  jury  of  view,  rather  than  one  of  inspection  or  examination, 
assuming  there  is  any  substantial  difference  between  them.  Counsel 
for  the  defendant  appellant  moved  for  permission  to  have  the  jury 
go  and  look  at  the  floor,  and  the  trial  judge  ruled  that  he  would 
allow  the  jury  to  go  under  the  care  of  an  officer  to  view  the  prem- 
ises, and  that  each  side  might  select  a  man — ^a  shower,  of  course,  al- 
though that  was  not  stated.  Obviously,  if  the  court  ordered  an  in- 
spection or  examination  by  a  party  or  witness  under  the  Evidence 
Act,  either  could  give  testimony  before  the  jury  as  to  what  they  saw ; 
but  if  the  jury  made  the  inspection  or  examination,  what  they  saw 
might  aid  in  ascertaining  the  truth.    That  would  be  no  more  than  en- 


being  done  thereon,  but  occasionally 
a  piece  of  meat  would  get  on  the 
floor.  There  was  a  verdict  for  de- 
fendant and  the  plaintiif  excepted. 
The  court  held  the  duty  of  defend- 
ant to  be  to  keep  his  premises  in  a 
reasonably  safe  condition  for  the  use 
of  those  who  visited  the  store  at  his 
invitation,  and  that  he  would  be  li- 
able to  plaintiff  for  an  injury  caused 
by  his  negligence  while  she  was  vis- 
iting the  store  at  his  invitation  and 
was  herself  in  the  exercise  of  due 
care.  The  court  held  that  there  was 
sui&cient  evidence  of  plaintiff's  due 
care,  but  that  they  failed  to  find 
any  evidence  of  negligence  on  the 
part  of  defendant,  saying:  "The 
only  evidence  of  negligence  was  the 
presence  upon  the  floor  of  the  piece 
of  meat  that  caused  the  plaintiff  to 
slip  and  fall.  That  could  not  be 
found  to  constitute  negligence  unless 
the  meat  had  been  there  such  a 
length  of  time  that  the  defendant  or 
his  servants  knew,  or  ought  in  the 
exercise  of  due  care  to  have  known, 
that  it  was  there,  and  to  have  re- 
moved it.  There  was  nothing  to 
show  how  long  it  had  been  there.  The 
fact  that  it  was  covered  with  saw- 
dust, as  the  plaintiff  testified  that  it 
was,  had  no  tendency  to  show  how 
long  it  had  been  there.  Whether  it 
was  there  when  the  floor  was  sprink- 
led   with    sawdust    and    should    then 


have  been  seen  and  removed,  or 
whether  it  had  fallen  or  had  been 
knocked  from  the  meat  counter  a 
moment  or  two  before  and  had  be- 
come speedily  covered  with  sawdust 
(it  being  undisputed  that  the  floor 
was  covered  with  sawdust  all  the 
time),  were  purely  matters  of  con- 
jecture." The  exceptions  were  over- 
ruled. Norton  v.  Hudner,  213  Mass. 
257,  44  L.  B.  A.  (N.  S.)  79,  100  N. 
E.  546  (1913). 

n.     Tripping  oyer  obstractiom. 

A.     Platform  at  doorway. 

Defendant,  the  proprietor  of  a 
wholesale  liquor  store,  maintained  a 
platform  on  the  sidewalk  at  a  grade 
with  the  store  floors,  which  was  used 
to  facilitate  the  deliveries  of  goods 
sold  by  push  carts.  At  the  time  in 
question  plaintiff  entered  the  store, 
bought  a  case  of  beer,  and  in  depart- 
ing stepped  on  the  platform,  which 
slid  away,  and  he  fell  in  the  door- 
way. When  he  entered  the  platform 
had  not  been  there.  In  his  suit  for 
damages  for  the  injuries  sustained  in 
the  fall,  plaintiff  alleged  that  the  in- 
jury was  caused  by  the  negligence  of 
defendant  in  failing  to  properly  se- 
cure the  platform  and  in  obstructing 
the  entrance  so  that  plaintiff  suddenly 
slipped  and  fell  on  and  over  said 
platform.      The    answer    admits    that 
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abling  the  jury  better  to  understand  the  evidence  by  a  view  under 
the  Jury  Act.  It  is  quite  impossible  to  believe  that  the  legislature  in- 
tended to  place  upon  the  statute  books  two  schemes  with  reference 
to  views  by  juries,  one  in  which  what  they  saw  should  be  substantive 
evidence  and  the  other  not. 

In  the  view  we  take  of  this  question,  it  is  unnecessary  to  decide  to 
what  extent  an  inspection  or  examination  of  premises  under  section 
30  of  the  Evidence  Act,  or  view  of  the  premises  under  sections  31-35 
of  the  Jury  Act,  may  or  may  not  be  evidential,  for  in  no  event  could 
either  be  conclusive,  and  thus  prevent  the  court  from  controlling  the 
issue  as  matter  of  law. 

The  defendant  appellant  cites  two  cases  in  this  state  on  the  ques- 


defendant  used  his  push  cart  in  de- 
livering orders,  and  maintained  a 
platform  elevated  above  the  sidewalk 
on  a  level  with  the  entrance  to  the 
defendant's  store,  extending  out  to 
the  building  line.  The  court  rendered 
judgment  for  the  plaintiff  and  defend- 
ant appealed.  It  was  held  that  as 
the  platform  had  been  in  use  about 
a  quarter  of  a  century,  weighed  75 
pounds,  was  about  3  or  4  inches 
high,  5  feet  wide  and  6  feet  long, 
and  had  a  rail  on  each  side,  and  that 
several  people  walked  over  it  every 
day,  and  during  the  25  years  of  its 
use  no  one  ever^  had  heard  of  an 
injury,  there  was  no  basis  for  a 
charge  of  negligence,  as  the  defend- 
ant had  no  reason  to  suppose  that  a 
platform  used  in  safety  for  so  many 
years  could  suddenly  become  a  source 
of  danger.  When  defendant  moved 
to  dismiss,  the  trial  court  ruled  that 
the  platform  could  be  considered  in 
the  nature  of  a  nuisance,  but  the 
court  said  that  this  was  not  an  ac- 
tion for  a  nuisance,  but  one  of  neg- 
ligence, nor  would  the  evidence  sus- 
tain an  allegation  of  nuisance  as  ex- 
perience proved  that  the  platform 
was  wholly  innocuous,  and  the  pro- 
priety of  its  maintenance  had  never 
been  challenged.  The  judgment  was 
reversed  and  a  new  trial  directed. 
Haleem  v.  Gold,  164  N.  Y.  Supp.  119 
(1917). 


'  B.     Bope  in  aisle. 

In  Wine  v.  Kewcomb,  Endicott  & 
Co.,  203  Mich.  445,  169  N.  W.  832 
(1918),  the  testimony  for  plaintiff 
tended  to  prove  that  while  she  and 
her  daughter  were  shopping  in  de- 
fendant's store  and  were  passing 
along  an  aisle  set  with  tables  dis- 
playing goods,  she  feU  to  the  floor, 
sustaining  severe  physical  injury.  The 
mother's  testimony  did  not  state 
what  caused  her  to  fall,  and  nothing  in 
it  tended  to  prove  negligence  on  the 
part  of  defendant,  but  the  daughter 
who  accompanied  her  testified,  in  sub- 
stance, that  just  before  her  mother 
fell  she  noticed  that  her  own  foot 
was  in  contact  with  a  rope  or  cord 
on  the  floor,  and  that  she  had  turned 
to  call  her  mother's  attention  to  it 
just  as  she  feU;  that  she  saw  a  man, 
apparently  an  employee,  who  was  re- 
moving holiday  decorations,  handling 
a  rope  or  cord,  some  of  which  was 
upon  the  floor  in  coils  or  in  loops, 
one  end  of  which  was  held  by  the 
employee  and  one  loop  or  coil  of 
which  was  about  the  foot  or  ankle 
of  her  mother  after  she  had  fallen, 
and  that  the  rope  slipped  off  when 
she  was  assisted  from  the  floor.  Upon 
conclusion  of  plaintiff's  case,  defend- 
ant moved  for  a  directed  verdict, 
and,  the  motion  being  denied,  rested. 
The    case    was    submitted    to    a    jury 
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tion  of  view:  Gaunt  v.  State,  50  N.  J.  Law,  490,  14  Atl.  600,  and  De- 
Gray  V.  N.  Y.  &  N.  J.  Tel.  Co.,  68  N.  J.  Law,  455,'  53  Atl.  200.  Gaunt 
V.  State  is,  if  anything,  against  his  position.  It  was  there  held  that 
upon  the  trial  of  an  indictment  for  fornication,  where  the  bastard  and 
the  putative  father  were  viewed  by  the  jury,  the  jury  might  consider 
whether  there  was  a  resemblance  or  not  between  them,  and  that  in 
such  cases  the  proper  instrument  of  proof  is  inspection  by  the  jury, 
and  not  the  testimony  of  witnesses ;  that  is,  resemblance  between  the 
child  ani  the  putative  father.  But  this  case  is  not  an  authority  to 
the  effect  that  a  judgment  may  not  be  reversed,  because  there  has 
been  a  view  by  the  ^ury.    Mr.  Justice  Garrison,  who  wrote  the  opin- 


and  a  verdict  for  defendant  returned, 
a  motion  for  a  new  trial  was  refused, 
and  an  appeal  taken.  The  husband 
of  the  plaintiff  also  began  a  suit  for 
damages  for  the  injury  resulting  to 
him  on  account  of  the  facts  stated 
and  the  sums  disbursed  by  him  in 
curing  his  wife;  the  causes  were 
heard  together  and  submitted  to  the 
name  jury  with  the  same  result. 
The  court  reviewed  the  instructions 
given  by  the  trial  judge,  and  found 
that  they  failed  to  state  any  rule 
for  determining  defendant's  negli- 
gence under  the  circumstances,  and 
while  the  fact  that  plaintiff,  tripped  on 
the  rope  or  cord  was  a  necessary  fact 
to  be  found,  it  was  not  made  control- 
ling or  conclusive  of  defendant's 
negligence,  and  while  plaintiff's  re- 
quest to  charge  upon  that  subject 
was  somewhat  discursive,  they  asked 
in  substance  for  a  proper  rule  for  de- 
termining defendant 's  negligence. 
Upon  the  subject  of  the  duty  of 
plaintiff,  the  jury  was  told,  in  effect, 
that  one  who  enters  a  ,busy  store 
must  keep  his  wits  about  him  and 
pay  attention  to  his  surroundings,  and 
cannot  go  about  absent-mindedly  and 
thinking  of  some  particular  subject, 
shutting  his  eyes  to  everything  else. 
This  instruction  was  held,  in  any 
event,  to  be  an  erroneous  statement 
of  the  law  as  applied  to  the  facts  in 
the  cas6,  as  it  did  not  appear  that 
plaintiff    was    acting    differently    from 


ordinary  people  who  visit  establish- 
ments like  that  of  defendant  to  ex- 
amine merchandise.  The  court  said 
that,  as  a  general  proposition,  a  cus- 
tomer in  such  a  place  has  the  right 
to  rely  upon  the  safety  of  passage 
along  passageways  used  by  custom- 
ers, and  the  trial  court  was  requested 
to  so  instruct.  The  court  also  Baid 
that  there  was  no  evidence  of  any 
negligence  of  plaintiff  contributing  to 
her  injury,  as  she  did  not  see  the 
rope  or  cord  on  the  floor,  and  that 
she  was  not  bound  to  anticipate  that 
there  would  be  any  such  obstruction. 
The  defendant  contended  that  there 
was  no  proof  as  to  the  person  who 
put  or  allowed  the  cord  to  be  put 
in  the  aisle  being  an  employee  of  de- 
fendant, and  to  that  the  court  said 
that  some  inferences  may  be  drawn 
from  the  fact  that  one  is  employed 
in  a  place  of  business,  apparently 
doing  the  work  of  an  employee,  and 
that,  in  the  case  at  bar,  there  was 
evidence  of  the  active  agency  of  an 
apparent  employee  of  defendant  in 
making  the  passageway  unsafe.  The 
judgment  was  reversed  and  a  new 
trial  granted. 

C.     Hat  box  In  aisle. 

In  Ginns  v.  C.  T.  Sherer  Co.,  219 
Mass.  18,  106  N.  E.  600  (1914),  an 
action  for  injuries  received  by  falling 
over  a  box  in  the  aisle  of  •  defendant 'a 
store,    it    appeared    that    in    the    mil- 
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ion,  concludes  with  the  assertion  that  the  child  was  in  court  during 
the  trial,  and  the  attention  of  the  jury  was  directed  to  it,  that  the 
defendant  was  a  witness,  and  that  in  those  circumstances  it  was  not 
error  for  the  court  to  refuse  to  charge  the  jury  that  they  must  not 
consider  the  question  of  resemblance  at  all,  and  that,  if  they  did 
consider  it,  it  must  be  from  the  testimony  from  the  mouths  of  wit- 
nesses, and  not  from  their  own  view.  Thus  it  appears  that  the  only 
question  decided  was  that  it  was  not  error  for  the  trial  judge  to  re- 
fuse to  charge  that  the  jury  must  not  consider  the  question  of  resem- 
blance,  and,  if  they  did,  it  must  be  from  the  testimony  of  witnesses, 


linery  department  of  the  defendant's 
store  there  was  a  passageway,  on 
each  side  of  which  was  a  series  of 
counters  or  tables  used  for  displaying 
hats.  The  aisle  was  3  or  3%  feet  wide 
at  the  place  of  the  accident,  and  there 
was  evidence  from  which  it  could  be 
found  that  the  aisle  was  obstructed 
by  a  hat  box  which  was  about  19 
inches  in  width  and  9  inches  in 
height,  which  had  been  left  there 
for  half  an  hour  or  more.  A  woman 
in  charge  of  the*  department  testi- 
fied that  it  was  her  duty  to  see  that 
there  were  no  boxes  in  the  aisle,  and 
that  it  was  against  the  rules  and 
would  be  dangerous  to  allow  them 
there.  It  was  held  to  be  for  the  jury 
to  say  whether  this  obstruction  of 
the  passageway  was  allowed  to  exist 
for  80  unreasonable  a  length  of  time 
as  to  constitute  a  violation  of  the 
duty  which  the  defendant  owed  to  the 
customers  invited  to  its  place  of  busi- 
ness;' that  it  could  not  be  ruled  as 
matter  of  law  that  plaintiff  was  not 
in  the  exercise  of  due  care,  as  the 
jury  might  consider  that  she  was  not 
bound  to  anticipate  such  temporary 
obstruction  would  be  allowed  to  re- 
main in  the  aisle  for  the  substantial 
length  of  time  that  elapsed  after  she 
had  first  noticed  it;  and  that  the  fact 
that  she  was  walking  behind  the  clerk 
and  looking  at  her,  and  so  failed  to 
see  the  box  just  before  she  fell  over 
it,  might  be  found  to  be  consistent 
19  N.  C.  C.  A.— 39 


with  the  standard  of  care  by  which 
a  minor  of  her  age  must  be  judged, 
the  fact  that  she  was  not  thinking 
of  the  box  at  that  particular  time 
not  being  conclusive  as  to  her  want 
of  care. 

D*    Weighing  machiiift  near  entrance. 

Plaintiff  was  lawfully  in  defend- 
ant's drug  store,  and  as  she  turned 
from  the  soda  counter  to  pass  out  of 
the  store  she  fell  over  a  weighing 
machine  placed  near  the  entrance,  re- 
ceiving injuries  for  which  this  suit 
was  brought.  On  the  trial,  defend- 
ant presented  a  request  for  rulings 
that  on  all  the  evidence  the  plaintiff 
was  not  in  the  exercise  of  due  care; 
that  the  defendant  was  not  negligent 
in  the  maintenance  of  its  premises; 
and  that  plaintiff  was  not  entitled  to 
recover,  to  the  refusal  of  which  the 
defendant  duly  excepted.  In  order- 
ing a  judgment  for  plaintiff  on  report 
from  the  superior  court,  the  supreme 
court  held  that  defendant  owed  plain- 
tiff the  duty  to  use  ordinary  care  to 
keep  its  premises  in  a  reasonably  safe 
condition  for  her  use  as  a  customer, 
that  the  jury  could  find  from  the  evi- 
dence which  included  a  plan  of  the 
store  that,  when  viewed  in  connection 
with  the  volume  of  patronage  as  de- 
scribed by  plaintiff,  the  weighing  ma- 
chine had  been  placed  too  near  the 
entrance  to  permit  customers  to  make 
their  exit  in  safety,  and  that  the  de- 
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and  not  from  their  own  view.    The  case,  therefore,  is  not  an  authority 
on  the  precise  question  under  discussion  in  the  case  at  bar. 

Nor  is  De  Gray  v.  N.  Y.  &  N.  J.  Tel.  Co.  That  was  a  trial  of  an 
appeal  from  an  award  of  commissioners  who  assessed  land  in  con- 
demnation proceedings.  The  trial  judge  charged,  among  other  things, 
that  the  jury  might  adopt  the  opinions  of  witnesses  so  far  as  reason- 
able, and  had  the  right  to  take  into  consideration  their  own  experi- 
ence as  to  whether  certain  structures  were  detrimental  to  the  market 
value  of  abutting  property,  and  if,  in  their  experience,  they  were,  the 
jury  would  make  the  compensation  accordingly,  and  if  they  were 
not,  and  the  jury  were  not  inclined  to  adopt  the  views  that  had  been 


fendant  in  the  exercise  of  due  care 
should  have  discovered  this  probable 
danger  and  removed  the  machine.  The 
court  said  that  while  the  case  was 
close,  it  could  not  say  as  matter  of 
law  that  there  was  no  evidence  for 
the  jury  of  the  defendant's  negli- 
gence. As  to  the  contention  that  the 
plaintiff  was  negligent,  the  court 
pointed  out  that  under  the  statute  of 
1914,  ch.  553,  that  question  was  for 
the  jury,  who  were  to  determine 
whether  the  presumption  of  her  due 
care  had  been  overcome  by  all  the 
evidence,  with  the  burden  of  proof 
on  the  defendant.  Nye  v.  Louis  K. 
Liggett  Co.,  224  Mass.  401,  113  N.  E. 
201   (1916). 

E.    Tom  floor  covering.  ' 

1.    Bug  In  aisle. 

Plaintiff,  while  a  customer  in  the 
department  store  of  defendant  in  the 
city  of  Pittsburg,  caught  her  foot 
in  a  torn  or  worn  spot  in  a  carpet 
or  rug  which  covered  one  of  the  aisles 
of  the  store,  and  was  thereby  thrown 
to  the  floor,  sustaining  personal  inju- 
ries, to  recover  damages  for  which 
she  and  her  husband  brought  this  ac- 
tion, and  were  awarded  judgment  in 
the  trial  court.  The  action  was 
based  upon  the  alleged  negligence  of 
the  defendant  in  failing  to  maintain 
the  carpet  or  rug  in  a  safe  condition, 
nnd   it  was  not  disputed  that,  under 


the  evidence,  the  question  as  to 
whether  plaintiff's  injuries  were  due 
to  the  defendant's  negligence  was 
for  the  jury.  The  error  relied  upon 
for  a  reversal  was  the  failure  of  the 
trial  judge  to  charge  certain  of  de- 
fendant's requests  or  points  for  in- 
struction to  the  jury,  which  embodied 
in  substance  the  propositions  that 
the  defendant,  as  the  proprietor  of  a 
department  store,  was  not  an  insurer 
of  the  safety  of  its  premises;  that 
it  owed  to  customers  only  the  duty  of 
exercising  reasonable  care  to  keep  its 
store  in  a  safe  condition  for  their 
use;  and  that  unless  defendant  had 
actual  knowledge  of  the  defective 
condition  of  the  premises  which  plain- 
tiff claimed  caused  her  fall,  or  by 
reason  of  its  having  been  in  such  a 
condition  for  so  long  a  time  had  con- 
structive notice  thereof,  the  plaintiff 
could  not  recover.  Outside  of  plain- 
tiff's injuries,  the  only  controverted 
facts  in  the  case  were  as  to  whether 
the  defendant  had  actual  knowledge 
of  the  worn-out  condition  of  the  car- 
pet or  rug  before  the  accident,  and 
as  to  the  length  of  time  it  had  been 
in  a  defective  conditioUr  The  court 
held  that  the  proprietor  of  a  store  to 
which  prospective  customers  were  in- 
vited, like  other  persons  who,  ex- 
pressly or  impliedly,  invited  others 
upon  his  premises,  was  not  an  insurer 
of  their  safety  while  in  the  store, 
but  owed  to  them  merely  the  duty  of 
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expressed  to  the  contrary,  their  award  would  be  proportionally  less. 
This  was  held  to  be  error  for  several  reasons,  among  which  was  that 
to  avail  a  party  of  a  fact  known  to  a  juror  he  must  be  sworn  and 
examined  as  any  other  witness,  so  that  his  evidence,  like  that  of  any 
other  witness,  may  be  first  scrutinized  as  to  its  competence  and  bear- 
ing upon  the  issue,  and  for  the  further  reason  that  the  court  and 
parties  may  know  upon  what  evidence  the  verdict  was  rendered. 
Under  this  charge  the  jurors  were  permitted  to  arrive  at  a  verdict 
upon  their  personal  knowledge  or  experience,  and  to  be,  in  effect, 
witnesses  before  their  co- jurors.  This  does  not  touch  the  question 
of  the  evidential  effect  of  an  inspection  or  view  of  given  premises,  or 


exercising  reasonable  care  to  keep  the 
store  in  a  safe  condition  for  their 
proper  use,  and  that,  as  a  consequence 
of  that  rule,  it  followed,  in  a  case 
like  this,  where  the  defective  condi- 
tion was  not  a  structural  one  but  was 
due  to  the  carpet  or  rug  becoming 
out  of  repair,  that  before  the  defend- 
ant could  be  charged  with  failure  to 
perform  its  duty  to  plaintiff,  it  was 
necessary  for  the  jury  to  find  either 
that  the  defendant  had  actual  knowl- 
edge of  the  worn-out  or  defective 
condition  of  the  carpet  a  sufficient 
length  of  time  before  the  accident 
happened  to  have  enabled  it  to  re- 
pair it,  or  to  have  warned  plaintiff 
of  its  condition,  or  that  its  actual 
condition,  at  the  time  of  the  acci- 
dent, had  existed  for  such  a  length 
of  time  prior  thereto  that  defendant, 
in  the  exercise  of  reasonable  care, 
should  have  discovered  it  before  the 
accident  and  remedied  it,  or  that  its 
general  condition  before  the  accident 
was  such  that,  in  the  exercise  of 
reasonable  care,  the  defendant  must 
have  anticipated  that  in  all  probabil- 
ity it  would,  unless  repaired  or  re- 
placed, become  dangerous  to  custom- 
ers or  persons  lawfuUy  passing  over 
it.  The  court  further  held  that  de- 
fendant's requests  or  points  for  in- 
structions were  in  the  main  proper, 
and  as  they,  or  the  rule  of  law  inr 
tended  to  be  conveyed  by  them,  were 
not    covered    in   the    charge,   and    the 


jury's  attention  was  not  directed  to 
the  crucial  points  on  which,  under 
the  evidence,  the  liability  or  non- 
liability of  the  defendant  rested, 
there  was  error  in  declining  to  charge 
them,  at  least  in  substance,  and  that 
for  this  error  the  judgment  must  be 
reversed  and  a  new  trial  granted. 
Kaufman  Department  Stores,  Inc.  v. 
Cranston,  —  C.  0.  A.  — ,  258  Fed. 
917  (1919). 

2.    ICatting. 

In  Hathaway  v.  Chandler  &  Co., 
229  Mass.  92,  118  N.  E.  273  (1918), 
plaintiff  brought  suit  for  injuries  re- 
ceived while  a  customer  in  defend- 
ant's store  when  she  tripped  upon  a 
strip  of  matting  upon  the  floor  and 
felL  There  was  no  contention  that 
she  was  not  in  the  exercise  of  due 
care,  and  the  only  question  consid- 
ered was  whether  there  was  any  evi- 
dence which  would  warrant  a  finding 
that  the  defendant  was  negligent. 
The  trial  court  directed  a  verdict  for 
defendant,  to  which  plaintiff  excepted. 
In  overruling  the  exception  the  court 
said:  ''The  plaintiff '9  fall  of  itself 
is  not  evidence  of  negligence.  As 
there  is  nothing  to  show  that  the 
edge  of  the  matting  was  raised,  or 
was  otherwise  in  a  defective  condi- 
tion before  the  accident,  there  is  no 
evidence  of  negligence  on  the  part  of 
the  defendant.  The  condition  of  the 
matting  before  the  accident  does  not 


Digitized  by 


Google 


612      19  Negligence  and  Cobipensation  Cases  Annotated.      [N.  J. 

whether  or  not,  in  a  case  where  an  inspection  or  view  is  had,  the 
verdict  may  pot  be  set  aside  as  against  the  weight  of  the  evidence, 
or  because  there  was  no  legal  evidence  given  on  the  trial  which  would 
support  it. 

The  question  being  an  open  one  in  this  state,  we  are  at  liberty  to 
adopt  that  principle  which  we  think  more  consonant  with  reason  and 
better  calculated  to  serve  the  ends  of  justice.  In  Seavems  v.  Lis- 
chinski,  181  111.  358,  54  N.  E.  1043,  Chief  Justice  Cartwright  observed 
that  it  had  never  been  held  in  Illinois  that  a  jury  might  return  a 
verdict  upon  their  own  knowledge,  unsupported  by  other  evidence, 
whether  such  knowledge  was  acquired  in  or  out  of  court,  by  a  view 


appear;  whether  it  was  raised  or  lay 
smoothly  on  the  floor  is  wholly  a  mat- 
ter of  conjecture.**  Plaintiff  offered 
to  show  that  after  the  accident  an- 
other person  fell  over  the  same  mat- 
ting while  it  was  located  in  the  same 
position  that  it  was  immediately 
after  her  fall.  The  exclusion  of  such 
evidence  was  sustained,  the  court 
saying  that  it  was  clearly  inadmis- 
sible. 

in.    Tlirown  by  escalator. 

Defendant  had  in  operation  in  its 
store  a  moving  stairway  to  carry 
customers  from  the  main  floor  to  the 
balcony,  it  being  placed  between  two 
stationary  stairways,  and  being  about 
2  feet  wide,  with  rails  on  each  side 
to  take  hold  of  on  making  the  ascent. 
It  was  ckiimed  by  plaintiff  that  on 
tiie  day  in  question,  while  on  the 
stairway,  when  she  had  nearly  reached 
the  top,  she  was  thrown  by  a  pecu- 
liar motion  of  the  stairway,  and  fell 
upon  her  right  knee  and  was  injured. 
When  plaintiff's  proofs  were  sub- 
mitted, the  trial  judge  directed  a 
verdict  for  the  defendant  because, 
in  his  opinion,  no  proof  had  been  of- 
fered to  show  any  negligence  on  the 
part  of  the  defendant.  Plaintiff  on 
appeal  urged  that  the  question  of  de- 
fendant *8  liability  should  have  been 
submitted  to  the  jury,  which  was  the 
only  question  upon  this  appeal.  While 
there   was  some   evidence  of  a  jerky 


motion  in  the  stairway  at  other 
times,  the  court  said  that,  in  effect, 
the  plaintiff  relied  simply  upon  the 
happening  of  the  accident  to  sustain 
her  claim  of  negligence  on  the  part 
of  defendant,  and  said  ^Hhat  the 
mere  fact  of  an  accident  occurring 
is  no  evidence  of  negligence  is  weU 
established  in  this  state."  It  was 
further  urged,  however,  that  negli- 
gence, like  any  other  fact,  may  be  in- 
ferred from  the  circumstances,  but 
the  court  said:  "But  in  making  this 
contention  counsel  overlooks  the  fact 
that  before  this  inference  of  negli- 
gence can  be  drawn,  something  more 
must  be  shown  than  the  mere  hap- 
pening of  the  accident.  In  the  case 
before  us  there  was  no  testimony,  di- 
rect or  indirect,  as  to  any  negligence 
in  the  construction  or  in  the  opera- 
tion of  the  stairway."  Judgment  was 
affirmed.  Puller  v.  Wurzburg  Dry 
Goods  Co.,  192  Mich.  447,  168  N.  W. 
1026    (1916). 

IV.     Stnick  by  flying  or  falling 
objects. 

A.  Fragment  Arom  box  being  opened. 

Plaintiff,  a  boy  about  12  years  of 
age,  went  with  a  friend  about  15 
years  of  age  to  defendant's  store. 
The  friend  intended  to  make  pur- 
chases, and  did  so,  but  plaintiff  did 
not  intend  to  buy  anything,  and  in 
fact    bought    nothing,    merely    accom« 
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or  otherwise,  and  a  verdict  based  exclusively  on  knowledge  so  ac- 
quired would  be  set  aside  for  want  of  substantial  evidence  to  support  it ; 
that  a  verdict,  unsupported  by  sworn  testimony  upon  disputed  facts 
has  always  been  successfully  challenged,  whether  there  was  a  view  or 
not,  and  if  a  jury  had  disregarded  such  evidence,  or  there  was  none 
which  a  reasonable  person  might  believe  and  act  upon,  the  verdict 
should  be  set  aside ;  that  in  the  very  nature  of  things  it  is  ordinarily 
impossible  to  put  in  the  bill  of  exceptions  persons,  places,  or  things 
exhibited  to  a  jury;  that  the  sense  in  which  a  bill  of  exceptions  is 
understood  is  that  the  bill  contains  all  the  evidence,  if  it  containii 
that  which  was  presented  at  the  trial,  although  objects,  persons,  or 


panying  his  friend  on  the  latter 's 
business.  While  the  friend  was  be- 
ing waited  upon  the  store  manager 
directed  a  boy  to  op^n  a  box,  the 
opening  of  the  box  being  In  no  way 
connected  with  the  purchases  made 
by  plaintiff's  friend,  neither  he  nor 
plaintiff  having  any  interest  whatever 
in  the  box.  While  plaintiff  was 
standing  near  his  friend,  and  the  box 
was  about  3  feet  away  from  him, 
and  he  was  watching  the  boy  who 
was  stooping  down  to  open  the  box, 
the  boy  proceeded  to  pry  off  the  lid 
by  inserting  a  Jiatchet  under  it  and 
striking  it  with  a  hammer,  and  while 
this  was  being  done ,  a  fragment  of 
metal  flew  into  plaintiff's  eye  and  de- 
stroyed the  sight.  Plaintiff  and  his 
father  brought  this  suit  for  damages, 
and  at  the  close  of  plaintiff's  case 
the  court  granted  a  motion  for  non- 
suit, and,  in  affirming  this  judgment, 
the  court  said  that:  Merchants  invite 
the  public  to  enter  their  stores  to 
buy  wares.  It  cannot  be  said  that 
they  invite  the  entrance  of  those  who 
accompany  them,  but  who  have  no  in- 
tention of  purchasing;  such  persons 
are  mere  licensees.  While  it  may  be 
that  they  invite  those  who  enter, 
who,  after  inspecting  their  wares,  may 
become  purchasers,  such  an  invitation 
did  not  extend  to  young  Fleckenstein 
[plaintiff],  when  he  accompanied  his 
friend  into  the  store,  and  that,  while 
plaintiff  was  lawfully  in  the  store,  he 


was  there  only  as  a  licensee,  and  that 
there  was  no  pretense  that  he  was 
injured  by  a  wilful  act  of  any  of  the 
defendant  company's  employees,  de- 
fendant was  not  liable  for  the  in- 
jury. Fleckenstein  v.  Great  Atlantic 
&  Pacific  Tea  Co.,  91  N.  J.  L.  145,  17 
N.  0.  C.  A.  439,  L.  B.  A.  1918  0  179, 
102  Atl.  700  (1917). 

B.     Glass  Arom  show  case. 

Defendant  had  the  privilege  of  sell- 
ing candy  in  a  large  ftore  under  a 
contract  by  which  the  store  company 
furnished  the  show  case,  counter  and 
fixtures.  Plaintiff,  while  waiting  for 
some  candy  she  had  ordered,  was  in- 
jured upon  her  foot  by  a  piece  of 
glass  about  4  inches  wide  and  an 
inch  or  two  thick  which  fell  from 
the  show  case,  and  it  appeared  that 
the  bracket  which  supported  the 
glass  was  out  of  place.  In  an  action 
to  recover  for  the  damages  sustained, 
plaintiff  had  a  verdict  and  defendant 
excepted.  The  court  held  that  de- 
fendant, in  the  conduct  of  his  busi- 
ness, could  be  found  to  have  invited 
customers  to  purchase  the  candy 
which  he  had  to  sell,  and  that  it 
was  his  duty  to  use  reasonable  care 
to  protect  such  customers  from  harm. 
No  contention  was  made  but  that 
plaintiff  was  in  the  exercise  of  due 
care  at  the  time  of  her  injury.  The 
court  held,  however,  that  the  fact 
that   plaintiff   was   injured   by  means 
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scenes,  of  which  the  jury  may  have  had  a  view,  are  not  contained  in 
it ;  that  cases  where  a  view  has  been  permitted,  which  the  jury  might 
consider  in  arriving  at  their  verdict,  either  as  evidence  or  to  enable 
them  to  construe  and  apply  the  testimony,  stand  on  a  somewhat  dif- 
ferent footing  than  where  there  has  been  no  such  view,  and  a  verdict 
cannot  be  based  alone  upon  seeing  a  rope,  or  a  building,  or  the  evi- 
dence of  the  senses. 

In  the  case  of  People  v.  Thorn,  156  N.  Y.  286,  50  N.  B.  947,  42  L. 
R.  A.  368,  a  criminal  case,  the  New  York  court  of  appeals  observed 
that  if  the  view  were  a  part  of  the  trial,  or  was  the  taking  of  testi- 
mony upon  the  trial,  it  may  be  that  the  view  could  not  take  place  in 


of  the  glass  falling  upon  her  foot, 
and  that  the  fall  was  due  to  a  de- 
fective condition  of  the  bracket,  was 
not  sufficient  to  entitle  her  to  recover, 
but  that  she  must  go  further  and 
prove  that  her  injuries  were  caused 
by  some  negligence  on  the  part  of 
the  defendant,  and  said:  "The  record 
fails  to  show  when  the  bracket  had 
been  forced  from  the  position  it  orig- 
inally was  in;  nor  does  it  appear  how 
long  before  the  accident  it  was  out 
of  place.  Whether  the  defective 
condition  existed  for  a  few  minutes 
before  the  accident  or  for  a  longer 
period  of  time  is  wholly  a  matter 
of  conjecture.  There  was  nothing 
about  the  appearance  of  the  bracket 
from  which  an  inference  eould  be 
drawn  as  to  how  long  it  had  been 
out  of  its  original  position.  There 
was  no  evidence  that  the  defendant, 
o^  its  servants  or  agents,  knew  of  the 
defective  condition  or  that  the  glass 
might  fall,  nor  is  there  any  evidence 
to  show  that  they  might  have  been 
informed  of  it  by  the  exercise  of  rea- 
sonable care."  The  exceptions  were 
sustained  with  an  order  to  enter 
judgment  for  defendant.  Kelley  v.  V7. 
D.  Quimby  &  Co.,  227  Mass.  93,  116 
N.  E.  409   (1917). 

0.    Lid  of  refrigerator. 

While  visiting  defendant's  store 
for  the  purpose  of  purchasing  an 
ice  box,  plaintiff  was   shown  by   one 


of  the  salesladies  to  a  place  where  a 
number  of  boxes  were  standing  open 
for  inspection  and,  as  she  was  exam- 
ining one  of  the  boxes,  placed  her 
hand  on  its  upper  edge  for  the  pur- 
pose of  enabling  her  to  inspect  its 
lower  compartment  and,  while  bend- 
ing down  for  that  purpose,  the  lid  of 
the  box  dropped  upon  her  hand,  in- 
juring her  fingers,  the  damage  to 
which  is  sought  to  be  compensated  by 
a  recovery  in  this  suit.  Immediately 
after  the  falling  of  the  lid  the  sales- 
lady exclaimed  that  the  same  thing 
happened  that  morning.  An  expert 
furniture  salesman  who  had  had 
charge  of  an  ice  box  department 
for  8  years  in  a  store  testified 
that  it  was  the  custom  in  the 
business  to  keep  the  lids  of 
the  boxes  closed  when  they  were  dis- 
played for  sale.  The  testimony  for 
defendant  showed  that  the  lid  was 
held  by  a  chain  to  prevent  it  from 
falling  backwards,  and  it  was  in- 
ferable that  there  was  no  resistance 
by  the  chain  or  otherwise  to  prevent 
the  lid  from  falling  forward  as  it 
did.  The  trial  court  ordered  judg- 
ment for  defendant,  and  plaintiff  ap- 
pealed. On  the  appeal  an  initial  ob- 
jection was  made  to  the  introduction 
of  the  evidence  of  the  exclamation 
made  by  the  saleslady  that  the  same 
thing  happened  that  morning,  and 
such  testimony  was  held  inadmissible 
because  it  was   essentially  an  admis- 
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the  absence  of  the  defendant ;  but  they  were  not  prepared  to  concede 
that  the  view  was  a  part  of  the  trial  or  was  the  taking  of  evidence. 
The  trial  could  not  take  place  in  the  absence  of  the  judge,  jury,  and 
defendant,  aijd  yet  the  provision  of  the  Code  did  not  require  the 
judg-e  to  attend  upon  the  jury  during  the  time  it  was  inspecting  the 
premises;  that  it  was  doubtless  true  that  jurors  might  draw  infer- 
ences from  the  objects  which  came  under  their  vision;  that,  if  view- 
ing the  locality  during  the  trial  were  the  taking  of  testimony,  why 
was  not  the  seeing  of  the  locality  before  the  trial  the  taking  of  testi- 
mony! that,  if  seeing  were  the  taking  of  evidence,  it  would  follow  in 
every  case  that  a  juror  who  had  seen,  and  was  familiar  with,  the  lo- 


sion  of  a  past  occurrence  of  similar 
character.  The  court  held  that  it 
could  not  be  said  as  matter  of  law 
that  the  plaintiff's  act  in  grasping 
the  top  of  the  box  for  the  purpose 
of  stooping  down  to  examine  its  in- 
terior was  negligence  in  the  absence 
of  a  caution  or  warning  from  someone 
in  authority.  Upon  the  question  of 
defendant's  negligence  the  court  said: 
**The  falling  of  the  lid  itself  under 
the  circumstances  was  not  without 
its  importance  upon  that  inquiry.  Res 
ipsa  loquitur  is  the  maxim  applicable 
to  such  a  situation,  and  it  raises  a 
presumption  of  negligence  which  it 
is  incumbent  on  the  defendant  to  re- 
but by  an  explanation  tending  to  re- 
lieve it  of  the  presumption  of  ab- 
sence of  any  or  aU  care.  In  the  case 
at  bar,  no  attempt  is  made  by  defend- 
ant to  explain  the  occurrence  from 
that  point,  and,  in  the  absence  of  an  ex- 
planation comporting  with  the  exer- 
cise of  due  care  and  foresight  for 
harm,  a  case  of  prima  facie  negli- 
gence is  established."  In  reversing 
the  Judgment  and  ordering  a  new 
trial  the  court  said  further:  ''We 
have  intimated  that  the  case  at  bar 
is  barren  of  explanatory  testimony, 
or  of  any  semblance  of  it,  and  in 
that  situation  the  liability  of  the  de- 
fendant, upon  the  uncontroverted 
testimony,  bespeaking  negligence,  as 
well  as  upon  the  legal  presumption 
arising   from    the    unexplained    occur- 


rence becomes  manifest."  Higgins  v. 
Gk)erke-Kirch  Co.,  91  N.  J.  L.  464,  103 
Atl.  37  (1918).  From  the  judgment 
of  the  supreme  court  the  defendant 
appealed  to  the  court  of  errors  and 
appeals,  and  the  latter  court  con- 
curred in  the  result  reached  by  the 
supreme  court,  and,  after  pointing 
out  that  the  action  of  the  trial  judge, 
who  sat  without  a  jury,  in  holding 
specifically  that  he  could  **find  no 
negligence  in  law  on  the  part  of  the 
defendant  upon  which  liability  in  this 
case  can  be  based,"  in  effect  found 
that,  had  there  been  a  jury,  the  ease 
was  one  for  a  nonsuit  or  a  direction 
of  a  verdict  for  defendant,  and,  after 
agreeing  with  the  supreme  court  that 
the  evidence  of  the  remark  by  the 
salesman  should  have  been  excluded, 
said:  "We  do  not  agree,  however, 
that  on  the  evidence  the  liability  of 
defendant  was  'manifest,'  When  the 
doctrine  of  res  ipsa  loquitur  is  in- 
voked, the  question  of  negligence  is 
still  one  for  the  jury."  The  judgment 
of  the  supreme  court  was  affirmed. 
Higgins  V.  Qoerke-Kirch  Co.,  —  N, 
J.  L.  — ,  106  Atl.  394  (1919), 

D.     Falling  awning. 

1.     Entering  store. 

In  Vigder  v.  Silverman,  —  N.  Y, 
Misc.  —,  171  N.  T.  Supp.  393  (1918), 
plaintiff  appealed  from  a  judgment 
dismissing    her    complaint    in    an    ac- 
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cality,  would  be  incompetent  to  sit  as  a  juror,  for  he  would  have 
taken  testimony  in  the  absence  of  the  accused,  with  which  he  had 
never  been  confronted. 

In  that  case  the  view  was  had  under  a  provision  in  the  New  York 
Code  of  Criminal  Procedure,  which,  however,  contains  no  peculiar 
feature  distinguishing  the  view  in  those  cases  from  one  had  in  a  civil 
cause.  The  case  is  a  particularly  strong  one  against  the  theory  that 
a  view  by  a  jury  constitutes  the  taking  of  evidence,  because  in  that, 
a  murder  case,  the  defendant  and  his  counsel  were  absent.  It  is  true 
that  defendant's  counsel  requested  the  view  and  waived  the  right  of 
the  defendant  and  himself  to  be  present;  but,  after  conviction  of 


tion  for  damages  for  injuries  sus- 
tained by  her  through  being  struck 
on  the  head  by  an  iron  bar  forming 
part  of  an  awning  attached  to  de- 
fendants' premises,  when  one  of  the 
defendants  lowered  the  awning,  as 
plaintiff  was  about  to  enter  the  store 
and  was  standing  on  the  step  leading 
thereto.  The  court  held  that  plain- 
tiff was  entering  defendants'  prem- 
ises by  invitation,  and  that  they 
owed  her  the  duty  of  exercising  rea- 
sonable care  to  safeguard  her  while 
on  the  premises,  and  that  the  evi- 
dence introduced  by  plaintiff  would 
justify  the  jury  in  finding  that  the 
accident  was  due  to  the  negligence  of 
the  defendants,  either  in  the  manner 
of  lowering  the  awning  or  in  having 
maintained  it  in  a  defective  condi- 
tion. Judgment  was  reversed  and  a 
nev  trial  ordered. 

2.    Looking  at  show  window. 

While  plaintiff  was  waiting  for  a 
street  car,  she  stepped  to  defend- 
ant's window  to  inspect  his  display  of 
goods,  and  while  standing  upon  a  3- 
foot  strip  of  land  between  the  store 
building  and  the  legal  limits  of  a 
highway,  which  was  paved  and  sur- 
faced the  same  as  the  sidewalk, 
was  injured  by  the  falling  of  an 
awning,  and  this  action  was  brought 
for  the  personal  injuries  sustained. 
By  agreement  the  case  was  reported 
to    the    law    court    to    determine    the 


question  of  liability,  the  damages 
having  been  fixed  by  the  jury  at 
$500.  The  court  held  that  plaintiff 
was  upon  the  3-foot  strip  of  land  as 
a  licensee  by  the  express  or  impUed 
invitation  and  allurement  of  the  de- 
fendant, and  that  he  consequently 
owed  to  her  the  duty  to  see  that  his 
premises  were  in  a  reasonably  safe 
condition.  Defendant  claimed  that 
the  awning  fell  as  the  result  of  a  vio- 
lent gust  of  wind  against  which  he 
could  not  be  expected  to  provide,  and 
that  the  awning  was  substantial  and 
carefully  constructed.  The  supports 
for  the  awning  were  attached  to  the 
building  by  screws  driven  into  soft 
pine  plugs  driven  into  the  masonry, 
and  the  only  examination  apparently 
made  of  the  awning  was  that  of  the 
clerk  in  raising  and  lowering  it.  The 
evidence  showed  that,  according  to 
the  official  record,  the  wind  that  day 
did  not  exceed  the  velocity  of  26 
miles  an  hour,  and  the  court  said  that 
an  awning  which  would  fall  under 
such  a  strain  was  most  dangerous  to 
the  public.  In  rendering  judgment 
for  the  plaintiff  for  $500,  as  found 
by  the  jury,  the  court  said  that  the 
very  circumstances  of  the  accident 
seemed  to  establish  the  claim  that 
the  awning  was  insecure,  and  that 
the  defendant  failed  to  use  proper 
care  to  make  it  reasonably  safe,  and 
quoted  from  another  case  as  follows: 
''When    the   thing   which   has   caused 
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murder  in  the  first  degree,  it  was  contended  on  behalf  of  the  defend- 
ant that  ttie  inspection  was  part  of  the  trial  and  the  taking  of  evi- 
dence, which  could  only  be  done  in  the  presence  of  the  defendant  in 
a  capital  case,  and  that  his  waiver  was  void.  It  was  held  otherwise, 
on  the  ground  that  the  view  was  not  a  part  of  the  trial,  and  was  not 
the  taking  of  testimony. 

It  should  be  noted  that  the  inspection  or  examination  under  section 
30  of  our  Evidence  Act  is  to  be  ordered  when  it  shall  appear  that 
such  a  proceeding  would  aid  in  ascertaining  the  truth  of  any  matter 
in  dispute  between  the  parties  to  an  action,  not  that  it  should  be  con- 
clusive of  anything  or  even  evidence  in  and  of  itself;  and  the  same 


lin  injury  is  shown  to  be  under  the^ 
management  of  the  party  charged 
with  negligence,  and  the  accident  is 
such  as  in  the  ordinary  course  of  af- 
fairs does  not  happen  if  those  who 
have  the  management  use  proper  care, 
the  accident  itself  affords  reasonable 
evidence,  in  the  absence  of  an  ex- 
pianation  (by  a  party  charged),  that 
it  was  caused  by  lack  of  proper  care 
by  the  party  charged  with  negli- 
gence." Leighton  v.  Dean,  117  Me, 
40,  17  N.  C.  C.  A.  443,  L.  B.  A. 
1918  B  922,  102  Atl.  565   (1917). 

E.     Swinging  doors. 

Defendant  operated  a  large  depart- 
ment store,  the  main  entrance  to 
which  was  through  a  vestibule  or 
lobby  extending  parallel  with  the  lot 
and  street  line  about  20  feet  and 
about  15  feet  deep  from  the  store 
proper,  including  a  strip  about  3  feet 
wide  which  was  a  part  of  the  street. 
At  each  end  of  this  entrance  on  the 
street  there  was  a  pair  of  heavy 
swinging  doors  equipped  with  springs, 
the  space  occupied  by  them,  both 
while  at  rest  and  in  motion,  being 
mostly  if  not  entirely  outside  the  lot 
line  and  in  the  street,  the  whole  en- 
trance being  enclosed  and  heated  in 
cold  weather.  While  plaintiff,  a  cus- 
tomer, was  leaving  the  store  and  was 
about  to  pass  out  of  one  of  the  out- 
side doors,  some  third  person  passed 
rapidly   out,   opening  the  one   of  the 


double  doors  nearest  the  building  and 
letting  it  loose  so  that  it  came  back 
with  force,  and  in  some  way  put  the 
other  door  in  motion  so  that  it  sud- 
denly came  back  and  struck  plaintiff 
a  violent  blow  on  her  right  thigh 
and  leg,  knocking  her  down  and  caus- 
ing injuries  which  developed  into 
paralysis,  from  which  she  became  al- 
most helpless.  Her  suit  for  damages 
was  tried  three  times,  the  present  ap- 
peal being  from  the  third  trial  which 
resulted  in  a  verdict  and  judgment  of 
$10,000  for  plaintiff.  Just  prior  to 
the  last  trial  two  additional  counts 
to  the  declaration  were  filed  in  which 
the  cause  of  action  was  based  entirely 
on  the  charge  that  the  lobbyway  and 
doors  extended  beyond  the  lot  line, 
and  the  case  was  apparently  tried  on 
the  theory  of  those  counts,  there  be- 
ing no  proof  offered  by  plaintiff  of 
improper  construction  or  hanging  of 
the  doors  and  no  evidence  in  sup- 
port of  an  allegation  that  plaintiff 
was,  at  the  time  in  question,  a  pedes- 
trian walking  along  the  street.  It  was 
held  that  the  fact  that  the  encroach- 
ment of  the  vestibule  into  the  street 
showed  that  it  constituted  a  public 
nuisance  did  not  amount  to  negligence 
which  was  the  proximate  cause  of  the 
injury;  that  plaintiff  was  not  a  pedes- 
trian upon  the  street  by  reason  of 
the  fact  that  the  vestibule  encroached 
thereon;  and  that  plaintiff  was  not 
guilty  of  contributory  negligence.  The 
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is  to  be  remarked  of  a  view  under  sections  31-35  of  the  Jury  Act 
where,  by  section  35,  it  is  provided  that  the  court  may  order  that  the 
jury  shall  view  any  place,  if  such  view  is  necessary  to  enable  the  jury 
better  to  understand  the  evidence  given  in  the  cause. 

In  our  opinion  the  question  presented  to  a  court  of  review  should 
be  decided  upon  what  appears  in  the  record  brought  up  to  the  ap- 
pellate tribunal,  notwithstanding  that  a  view  was  had  by  the  jury. 

The  judgment  of  the  supreme  court  must  be  reversed,  to  the  end 
that  a  venire  de  novo  may  issue. 

MINTURN  and  BLACK,  JJ.,  dissent. 


court  reversed  the  judgment  solely 
on  the  ground  that  defendant  was 
not  shown  to  have  been  guilty  of  any 
negligence  contributing  to  the  injury 
complained  of,  and,  in  reply  to  a  sug- 
gestion of  plaintiff  that  inferences  to 
the  effect  that  the  doors  were  im- 
properly constructed  and  hung  may  be 
drawn  from  the  proof  as  to  the  oc- 
curring of  the  accident,  the  court 
said:  *'We  do  not  see  how  such  an 
inference  could  be  drawn  from  that 
proof,  and  if  it  be  true  that  there  is 
ground  enough  for  that  inference  to 
sustain  the  action  of  the  ^owct  in  re- 
fusing to  direct  a  verdict  for  de- 
fendant, still  we  are  clearly  of  the 
opinion  that  there  is  no  evidence  of 
sufficient  importance  to  warrant  a 
judgment  on  that  ground."  In  view 
of  the  fact  that  there  had  been 
three  trials  the  case  was  reversed 
without  remanding.  Sehnert  v.  Schip- 
per  &  Block,  Inc.,  193  HI.  App.  202 
(1915). 

The  forefinger  of  plaintiff's  right 
hand  was  crushed  by  a  swinging  door 
at  the  entrance  to  the  retail  dry 
goods  store  of  the  defendants.  The 
door  was  one  of  three  single  doors 
between  the  vestibule  and  the  store, 
and  was  made  of  plate  glass  with  a 
border  of  wood  at  the  top,  bottom  and 
sides,  and  was  about  .  7  feet  high, 
2^  feet  wide  and  3  inches  thick,  the 
hinges  being  of  a  type  that  permitted 
it  to  be  pushed  open  in  either  direc- 


tion. As  plaintiff  was  about  to  go 
from  the  vestibule  into  the  store  an- 
other person  passed  ahead  of  her  and 
pushed  the  door  open,  and  as  it 
swung  back  she  put  up  her  hand  to 
shield  her  head  and  glasses,  and  ap- 
parently allowed  her  forefinger  to 
project  beyond  the  edge  of  the  door, 
so  that  it  was  caught  between  the 
edge  and  the  door  frame.  It  was 
held  that  the  record  disclosed  no  neg- 
ligence on  the  part  of  the  defend- 
ants, the  doors  being  of  ordinary  con- 
struction, and  substantially  like  those 
in  general  and  common  use,  and  there 
being  nothing  to  show  that  they  were 
not  entirely  safe  when  properly  used 
by  persons  passing  through  them,  and 
if,  as  the  plaintiff's  testimony  indi- 
cated, the  ordinary  speed  of  the  door 
was  increased  by  another  customer 
negligently  pushing  in  the  opposite 
direction,  the  defendants  were  not 
responsible  therefor.  It  appeared 
that  there  was  no  pushing  or  jos- 
tling by  the  crowd  of  Christmas  shop- 
pers, and  the  court  said  that,  assum- 
ing in  plaintiff's  favor  that  there 
was  only  the  usual  recoil  of  the  doors, 
the  failure  to  furnish  doorkeepers  or 
attendants  in  no  way  contributed  to 
the  accident.  There  was  a  verdict 
for  defendants  and  judgment  on  the 
verdict  was  ordered.  Smith  v.  John- 
son, 219  Mass.  142,  L.  R.  A.  1915  F 
572,  Ann.  Cas.  1916  D  1234,  106  N.  E. 
604  (1914). 

B.    L.    8. 
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8E3^TON  y.  0IT7  OF  BOOEHILL  et  al. 

[Supreme  Court  of  South  Carolma,  July  13,  1917.] 
107  S.  C.  606,  93  S.  E.  180. 

1.  Monicipal  corporatioiui — When  dty  sued  in  tort  not  acquitted  by  acquittal 

of  other  defendants. 

Where  in  an  action  for  personal  injuries  the  city  defendant  was  charged 
with  maintaining  a  defective  street  and'  the  other  defendants  were  charged 
with  operating  an  auto  at  h  reckless  speed  without  lights  and  without  signal, 
the  delict  charged  against  the  city  is  of  a  totally  different  character  from 
that  charged  against  the  other  defendants  and,  there  being  no  sort  of  re- 
lationship between  the  city  and  such  other  defendants,  the  acquittal  of  the 
latter  does  not  in  law  amount  to  an  acquittal  of  the  city. 

2.  Monicipal    corpox^itions— Failure    to    light    street    intersection— Want    of 

ordinary  care. 
Where,   in    an    action    against   a    city   for    personal   injuries    sustained    by 


0A8B  KOTB. 

Absence  or  inadequacy  of  light  as  ac- 
tionable defect  in  dty  street 

I.  Injury  to  pedestrian,  619-627. 

A.  Using  sidewalk,  619-625. 

1.  Stepping  into  ditch  or  cul- 

vert, 619-621. 

2.  Hole  at  edge  of  sidewalk, 

621-622. 

3.  Hole  in  sidewalk,  622. 

4.  Stumbling    over    obstacles, 

623-624. 

a.  Steps,  623. 

b.  Projections,  623-624. 

c.  Fire  hydrant,  624. 
Falling  on  steps  in  subway, 

624-625. 
Collision  with  bicycle,  625. 

B.  Walking    from    sidewalk    into 

driveway,  626-627. 

1.  FaUing  over  carriage  block, 

625-626. 

2.  Tripping  on  wire  along  park- 

ing, 626. 

3.  Falling  into  hole,  626-627. 

C.  Collision    of    hand    cart    and 

buggy,  627. 

II.  Injury  to  vehicle  or  occupant,  627- 

632. 
A.  Collision  with  other  vehicle,  627- 
628. 


5. 


6. 


B.  Striking  obstacles,  628-630. 

1.  Bridge  girder,  628-629. 

2.  Trolley  pole,  629-630. 

C.  Driving  into  ditch,  630. 

D.  Driving  into  dangerous  stream, 

630-631. 
£.  Driving  through  fence  at  end 

of  street,  631-632. 
F.  Driving  over  low  wall  at  end  of 

street,  632. 

Cross-references.  Liability  at  com- 
mon law  for  injury  to  person  on  side- 
walk or  street  resulting  from  plan  of 
construction,  see  11  N.  C.  C.  A.  212- 
234;  liability  of  highway  officers  for 
injuries  caused  by  defects  in  high- 
ways, see  8  N.  C.  C.  A.  133-144;  in- 
jury to  automobile  or  occupants  by 
defective  highway,  see  8  N.  C.  C.  A. 
922-941. 

L    Injury  to  pedestrian. 

A.    Using  sidewalk. 

1.     Stepping  into  ditch  or  culvert. 

Defendant  town  had  constructed  an 
open  ditch  in  a  certain  street  and 
built  a  culvert  covering  the  whole 
width  of  the  street  across  this  ditch. 
It  was  an  unimproved  section  of  the 
town  and  was  sparsely  settled.  The 
culvert  was  unguarded  and  plaintiff, 
passing  along  this  street  in  the   eve- 
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plaintiff  as  a  result  of  the  city's  failure  to  light  the  street  intersection  at 
which  plaintiff,  while  riding  a  bicycle,  was  struck  by  .an  automobile,  it  was 
admitted  that  the  city  owned  the  electric  light  plant  and  there  was  testimony 
tending  to  prove  that  an  electric  lamp  was  suspended  at  the  place  of  the 
accident  and  that  the  lamps  had  been  unlighted  for  at  least  five  nights  prior 
to  the  accident,  held  that,  considering  the  place  and  all  of  the  circumstances, 
a  jury  might  reasonably  infer  that  the  city  had  failed  to  exercise  ordinary 
care  in  the  premises. 

3.  Municipal  corporations — ^Failure  to  light  street  as  rendering  it  ''defective." 

A  failure  to  light  a  city  street  may,  under  some  circumstances,  render  the 
street  **  defective.  * '  , 

4.  Municipal  corporations— Negligent  failure  to  liave  street  lamp  lit — "Mis- 

management" of  lamp. 
Where  the  electric  lighting  plant  belongs  to  the  city  and  the  city  has 
placed  a  lamp  at  a  certain  street  intersection  and  lights  such  lamp  upon 
occasion,  a  negligent  failure  to  have  it  lit  when  a  bicyclist,  injured  in  a 
collision  with  an  auto  at  such  intersection,  is  traveling  in  that  part  of  the 
street   will  be   a   '^  mismanagement "   of  such   lamp. 


ning,  stepped  off  the  end  of  the  cul- 
vert, fell  into  the  ditch  and  was  in- 
jured. The  town  had,  at  this  point, 
maintained  a  2,000-candlepower  arc 
light,  furnished  by  a  private  company 
under  contract  to  keep  the  streets 
b'ghted  at  all  times  from  sunset  un- 
til midnight,  except  at  such  times 
as  there  was  unobstructed  moonlight. 
The  light  had  not  been  turned  on 
for  the  reason  that  the  moon  was 
shining  that  evening.  Reversing  judg- 
ment for  the  plaintiff  for  $3,800,  the 
court  held  that  under  these  facts  the 
question  of  negligence  was  one  of 
law  for  the  court,  and  that  a  de- 
murrer for  want  of  facts  should  have 
been  sustained,  since  the  injury  could 
not  have  been  anticipated  in  the  exer- 
cise of  reasonable  prudence.  "For 
discretionary  acts,"  says  the  court, 
'*a  municipal  corporation  is  not  li- 
able, and,  where  cities  and  towns  are 
under  no  statutory  obligation  to  light 
highways,  they  are  not  liable  for  a 
failure  so  to  do."  Town  of  Spencer 
v.  Mayfield,  43  Ind.  App.  134,  85  N. 
E.  23   (1908). 

Defendant  city,  for  the  purpose  of 
draining  its  streets,  maintained  a 
ditch,  from  one  foot  to  18  inches 
deep,  along  the  side  of  one  of  its 
sidewalks  in  a  sparsely  settled  neigh- 


borhood. There  had  been  an  electric 
light  at  the  crossing  nearby,  but  for 
some  weeks  prior  to  the  night  in 
question  it  had  not  been  maintained. 
Plaintiff,  a  traveler  on  this  street, 
stepped  from  the  sidewalk  into  the 
ditch  and  was  injured.  Affirming 
judgment  for  the  defendant  the  court 
said:  ''This  obligation,  resting  upon 
a  municipal  corporation  to  keep  its 
streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel  does  not  im- 
pose upon  it  the  duty  of  insuring 
those  who  travel  such  streets  in  the 
darkness  of  the  night  against  dan- 
gers resulting  from  collision  with  ob- 
jects necessarily  and  properly  in  the 
street  and  as  a  part  of  it,  such  as 
ditches  and  gutters  constructed  for 
the  purpose  of  draining  the  street, 
and  curbstones  properly  connected 
therewith,  hitching  racks,  or  posts 
properly  located  in  the  public  street, 
or  fire  plugs  or  hydrants  properly  lo- 
cated in  the  street.  It  has  been  re- 
peatedly held,  and  never  denied,  that 
no  obligation  rests  upon  the  munici- 
pality to  light  its  streets."  Mitchell 
V.  Tell  City  (Ind.  App.),  81  N.  E.  594 
(1907). 

Plaintiff,  by  stepping,  at  night, 
from  a  sidewalk  into  a  depression 
caused  by  the  lowering  of  the  grade 
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Appeal  by  the  municipal  defendant,  in  an  action  for  personal  in- 
juriesi  from  a  judgment  for  the  plaintiff.    Affirmed. 

For  appellant — Dunlap  &  Dunlap  and  J.  Harry  Poster. 

For  respondent — Spencer,  Spencer  &  White  and  Thomas  F.  McDow. 

The  following  are  the  pleadings  in  the  action: 

Complaint. 

Plaintiff,   complaining  of  the  defendants,   allege9: 

1.  That  he  is  a  resident  of  the  city  of  Bock  Hill,  county  [of  York]  and 
state  [of  South  Carolina]  aforesaid:  that  the  defendant  city  of  Bock  Hill 
is  a  municipal  corporation  duly  incorporated  under  and  by  virtue  of  the  laws 
of  the  state  of  South  Carolina;  and  that  W.  G.  Stevens  is  the  mayor,  and 
F.  A.  Dunlap  and  J.  C.  Hardin  are  eouncilmen  of  said  city  of  Bock  Hill. 


of  the  street  by  a  city,  was  injured. 
The  difference  in  level  between  the 
sidewalk  and  the  street  proper  was 
about  8  feet.  There  were  no  safe- 
guards, no  lights  were  burning,  and 
although  the  street  lights  were  there, 
they  had  not  been  lit  for  three  or 
four  weeks.  The  trial  court  charged 
the  jury  that  the  city  was  not  re- 
quired to  keep  the  place  lighted,  and 
let  in  evidence  as  to  lights,  only  for 
the  purpose  of  showing  whether  or 
not  the  plaintiff  could  have  seen  or 
known  the  danger  over  which  he  was 
passing.  Upon  appeal,  reversing  judg- 
ment for  the  defendants,  the  court 
held  that  this  was  limiting  the  scope 
of  the  evidence  too  much.  The  court 
recognized  the  general  rule  that  in 
the  absence  of  statutory  requirements 
a  municipal  corporation  was  not  un- 
der any  obligation  to  light  its 
streets,  and  from  the  exercise  of  its 
discretion  in  regard  to  whether  it 
would  do  so  or  not,  or  the  manner  of 
doing  so,  no  liability  would  arise. 
But  the  court  indicated  that  this  rule 
might  have  been  considered  in  con- 
nection with  the  principle  imposing 
the  duty  on  the  city  to  use  ordinary 
diligence  to  keep  its  streets  in  rea- 
sonably safe  condition  for  passage. 
''Accordingly,'*  said  the  court,  "the 


better  rule  would  seem  to  be  that,  if 
the  city  performs  its  duty  with  refer- 
ence to  keeping  its  streets  in  rea- 
sonably safe  condition,  the  mere  ab- 
sence of  an  ordinary  street  light  at  a 
given  point  will  not  constitute  such 
negligence  as  to  render  the  city  li- 
able. But  if  the  question  is  whether 
a  city  has  performed  its  duty  in  re- 
gard to  keeping  a  street  in  a  rea- 
sonably safe  condition,  or  whether  it 
has  been  negligent  in  that  regard, 
and  in  respect  to  failing  to  erect 
proper  safeguards  or  to  placing  proper 
lights  at  a  dangerous  place  where  an 
injury  occurs,  the  character  of  the 
light  at  that  point,  or  its  absence, 
may  be  shown  as  a  circumstance 
bearing  on  the  question  of  negli- 
gence." Williams  v.  Mayor,  etc.,  of 
Washington,  142  Ga.  281,  L.  B.  A. 
1915  A  325,  Ann.  Cas.  1916  B  196,  82 
S.   E.   656    (1914). 

2.    Hole  at  edge  of  sidewalk. 

Plaintiff  was  crossing  a  street  in 
defendant  city  from  her  home  to  a 
store,  nearly  opposite,  and  when  near 
the  sidewalk  she  fell  into  a  hole 
about  2  feet  in  depth  and  was  in- 
jured. Just  at  the  edge  of  the  side- 
walk,   and    nearly    in    front    of    the 
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2.  That  the  defendants  L.  L.  Holler  and  C.  H.  Hailey  are  now  and  were 
at  the  times  hereinafter  mentioned  residents  of  the  state  and  county  afore- 
said, and  engaged  in  business  as  partners  under  the  Arm  name  of  Holler  & 
Hailey. 

3.  That  heretofore,  on  or  about  the  10th  day  of  December,  1915,  the 
plaintiff  while  riding  his  bicycle  along  Bailroad  avenue  at  its  intersection 
with  White  street,  both  public  streets  and  highways  of  the  city  of  Bock  Hill, 
was  violently  run  into  and  knocked  down  by  an  automobile,  owned  by  the 
defendants  Holler  &  Hailey,  and  operated  by  one  Bomedy  their  employee  in 
their  business  as  a  transfer;  that  in  consequence  of  said  collision,  the  plaintiff 
had  his  right  foot  crushed  and  the  bones  thereof  broken,  and  his  body  bruised 
and  painfully   injured,  and  suffered   great   bodily  pain   and   discomfort. 

4.  That  said  injuries  and  damages  to  this  plaintiff  were  proximately 
caused  by  the  carelessness,  wantonness,  recklessness  and  wilfulness  of  the 
said  Bomedy,  agent  of  the.  defendants.  Holler  &  Hailey,  in  operating  his 
automobile  at  a  high  and  reckless  rate  of  speed,  and  without  lights,  and  in 
failing  to  blow  his  horn,  or  make  other  of  his  approach,  without  regard  to 
the  rights  of  other  travelers  upon  said  public  streets,  and  in  violation  of  the 
ordinances  of  the  city  of  Bock  Hill. 

5.  That  the  said  injuries  and  damage  to  this  plaintiff  were  proximately 
caused  by  the  failure  of  the  city  of  Bock  Hill,  its  agents  and  servants,  to 


store,  instead  of  an  open  gutter,  a 
long  box  had  been  placed  and  covered 
over  with  dirt,  the  hole  having  been 
caused,  in  all  probability,  by  a  wagon 
driving  over  and  crushing  the  box. 
People  customarily  crossed  at  the 
place.  It  was  a  dark  night  and  there 
was  not  sufficient  light  on  the  street. 
Affirming  judgment  for  the  defend- 
ant, the  court  held  that  "the  absence 
of  lights  at  the  place  of  the  injury, 
if  such  condition  existed,  \ra.s  not 
negligence  per  se,  but  was  only  a 
relevant  fact  on  the  determinative 
questions  whether  the  streets  were 
kept  in  a  reasonably  safe  condition 
and  whether  the  authorities  had  prop- 
erly performed  their  duty  concerning 
them,  at  the  time  and  place  of  its 
occurrence."  Johnson  v.  City  of 
Baleigh,  156  N.  C.  269,  72  8.  B.  368 
(1911). 

3.     Hole  in  sidewalk. 

Defendant,  a  railroad  passing 
through  plaintiff  city,  had  constructed 
a  culvert  and  built  a  board  walk  over 
it,  up  to  its  tracks.  M,  while  passing 
from  such  tracks  to  the  culvert,  over 
the  board  walk,  got  her  foot  in  a  hole 
in  this  walk,  and  was  thrown  and 
permanently    injured.      She    recovered 


from  the  city  on  the  theory  that  its 
agent,  the  railway  company,  had 
failed  to  keep  the  public  highway  in 
a  safe  eondition  for  travel.  This  ac- 
tion was  then  brought  by  the  city 
against  the  railroad  company  to  re- 
cover $5,966.70,  the  amount  of  the 
judgment  for  M.  The  complaint  in 
the  original  action  had  charged  the 
city  with  negligence  in  failing  to 
sufficiently  light  the  defective  por- 
tion of  the  walk.  The  company  now 
contended  that,  as  this  was  an  inde- 
pendent act  of  negligence,  and  as  it 
was  no  part  of  the  duty  of  the  rail- 
road company  to  maintain  lights,  it 
must  be  concluded  that  the  judgment 
of  the  court  in  the  original  suit  was 
based  upon  the  whole  complaint, 
which  included  -the  independent  neg- 
ligence of  the  city  in  not  maintaining 
lights.  Beversing  judgment  for  the 
defendant,  with  instructions  to  enter 
judgment  for  the  plaintiff  city,  the 
court  held  that,  "The  lighting  of 
streets  by  a  municipality  is  the  exer- 
cise of  a  governmental  function 
merely,  and  for  a  failure  to  exercise 
such  a  power  negligence  cannot  be 
imputed  against  any  city  or  town," 
City  of  Bloomington  v.  Chicago,  I. 
&  L.  B.  Co.,  52  Ind.  App.  510,  98  N. 
E.   188   (1912). 
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properly  and  adequately  light  the  said  street  at  and  near  the  point  where 
plaintiff  was  injured;  in  maintaining  said  street  in  a  .defective  condition,  it 
not  being  properly  lighted;  in  their  failure  to  keep  properly  lighted  and 
burning  the  street  light  at  that  corner,  it  being  quite  dark  when  this  plaintiff 
was  injured  about  6  o'clock  a.  m.,  and  in  their  maintaining  said  light  in  a 
defective  condition,  and  by  reason  of  their  mismanagement  of  said  light,  it 
being  under  the  control  of  the  said  city  of  Bock  Hill,  and  within  the  corporate 
limits;  and  in  this  connection,  that  the  plaintiff  has  not  in  any  way  brought 
about  any  such  injury  or  damage  by  his  own  negligent  act,  or  negligently 
contributed  thereto  so  far  as  the  said  city  of  Bock  Hill  is  concerned. 

6.  That  said  injuries  and  damage  to  this  plaintiff  were  proximately  caused 
by  the  joint  and  concurring  negligence,  recklessness,  wilfulness  and  wantonness 
of  the  defendants  city  of  Bock  Hill,  and  Holler  &  Hailey,  combining  and 
concurring  in  the  particulars  above  set  forth. 

7.  That  in  consequence  of  said  injuries  this  plaintiff  has  had  his  foot 
permanently  injured,  has  suffered  great  bodily  pain  and  discomfort,  has  been 
unable  to  carry  on  his  usual  avocation,  or  to  do  work  of  any  sort,  to  his 
damage  in  the  sum  of  five  thousand  dollars. 

That  in  consequence  of  the  injuries,  as  set  out  in  paragraph  3  of  this 
complaint,  the  plaintiff's  foot  is  permanently  injured,  he  has  suffered  great 
bodily    and   mental   pain   and   discomfort,   his   nervous    system    has    been   per- 


4.     Stumbling  oyer  obstaclas. 
a.     Staps. 

Plaintiff,  going  along  one  of  the 
public  streets  of  the  defendant  city, 
at  night,  struck  his  right  foot  against 
some  steps  which  projected  in  front 
of  a  residence  into  the  sidewalk  for 
a  distance  of  about  4  feet,  leaving 
about  5  feet  of  passway  between  the 
bottom  step  and  the  driveway  of  the 
street.  This  condition  had  existed  for 
30  years.  It  was  a  dark  and  drizzly 
night  and  the  public  lights  were  out 
and  had  been  frequently  going  out 
for  several  months  prior.  The  city 
owned  the  light  plant  and  sold  lights 
to  private  persons  for  gain.  Upon 
appeal  from  a  judgment  for  the 
plaintiff  the  court  ordered  a  new 
trial,  holding  that  in  the  absence  of 
statutory  requirement,  a  city  is  un- 
der no  legal  obligations  to  light  its 
streets,  and  where  it  has  undertaken 
to  do  so,  the  placing  and  character 
of  the  Ughts  are  largely  within  the 
discretion  of  the  authorities.  The 
court  says:  "Undoubtedly,  temporary 
obstructions  and  hindrances  on  a  high- 
way, or  permanent  conditions,  may  be 
such  that  an  absence  of  lights  at  the 
particular  locality  would  import  neg- 
ligence.    «     ♦      •     But      when      the 


streets  of  a  municipality  are  other- 
wise reasonably  safe,  the  weight  of 
authority  and  the  better  reason  are 
to  the  effect  that  neither  the  ab- 
sence of  lights  nor  defective  lights 
is,  in  itself,  negligence,  but  is  only 
evidence  on  the  principal  question 
whether,  at  the  time  and  place  where 
an  injury  occurs,  the  streets  were  in 
a  reasonably  safe  condition."  White 
V.  City  of  Newborn,  146  N.  C.  447, 
13  L.  B.  A.  (N.  S.)  1166,  125  Am. 
St.  Bep.  476,  59  8.  E.  992  (1907). 

b.    Projections. 

Plaintiff,  while  a  traveler  on  a  pub- 
lic way  maintained  by  the  defendant 
city,  was  injured  by  stumbling  over 
a  projection  on  the  sidewalk  and 
falling  into  an  unguarded  excavation 
along  the  side  of  the  walk.  The  lot 
where  the  accident  occurred  was  from 
3  to  10  feet  lower  than  the  sidewalk, 
and  these .  conditions  had  existed  for 
two  years.  It  was  nighttime,  and  the 
arc  light  at  the  nearest  intersection 
was  not  burning  at  the  time  and  had 
been  out  of  order  for  several  days. 
Affirming  judgment  for  the  plaintiff 
the  court  said:  "It  is  also  found 
that  the  sidewalk  was  dark.  It  is 
true  that  the  town  had  provided  arc 
lights   for   the   general   vicinity,   and 
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manently  injured  and  he  has  been  nnable  to  carry  on  his  usual  avocation,  or 
to  do  work  of  any  sort,  all  to  his  damage  in  the  sum  of  ten  thousand  dollars 
($10,000). 

Wherefore  plaintifP  prays  judgment  against  the  defendants  city  of  Bock 
Hill,  and  Holler  &  Hailey,  in  the  sum  of  ten  thousand  dollars,  and  for  the 
costs  of  this  action. 

Answer. 
The  defendants,  the  City  of  Bock  Hill,  answered  and,  in  substance^  alleged: 

1.  That  the  injuries,  if  any,  were  brought  about  by  the  negligence  of 
plaintiff  in  not  keeping  a  lookout  for  other  vehicles  that  had  a  right  on  said 
street. 

2.  That  the  injuries,  if  any  were  brought  about  by  plaintiff  attempting 
to  cross  from  one  street  into  that  of  another  at  a  high  and  reckless  rate  of 
speed,  and  in  front  of  an  automobile  he  had  seen,  and  he  assumed  the  neces- 
sary risks  attendant  on  such  acts. 

3.  That  it  denies  all  other  allegations,  except  it  admits  it  is  incorporated, 
and   owns  and   operates  the   electric   light  plant. 

Demurrer  of  the  City  of  Bock  HiU  and  Holler  and  Hailey. 
The  defendants  above  named  demur  to  the  complaint  upon  the  following 
grounds: 


that  these  lights  and  those  from  near- 
by stores  and  elsewhere  must  have 
been  an  aid  to  the  appellee  [plain- 
tiff] in  discerning  the  general  course 
of  the  sidewalk,  and  yet  the  street 
light,  at  the  street  intersection  to- 
wards which  appellee  was  walking, 
was  not  giving  forth  any  light  at  the 
time,  and  it  is  found  that  said  light 
had  not  been  working  properly  at 
times  for  several  days,  so  that  there 
not  only  existed  the  danger  at  the 
side,  but  some  degree  of  darkness  en- 
tered into  the  problem  of  whether, 
in  the  absence  of  a  barrier,  the  way 
as  maintained  was  ordinarily  safe  for 
public  travel.  In  these  circumstances, 
to  say  nothing  of  the  conditions  of 
the  sidewalk  itself,  we  can  by  no 
means  say  that  appellant  was  not 
negligent."  Town  of  Newcastle  v. 
Grubbs,  171  Ind.  482,  86  N.  E.  767 
(1908). 

c    Fire  liydraiit. 

'  Plaintiff,  while  a  traveler  on  the 
sidewalk  of  a  public  street,  stumbled 
over  a  fire  hydrant,  injuring  her  left 
arm.  At  P  avenue,  which  was  316 
feet  from  the  hydrant,  there  was  a 
high-powered  electric  street  light,  and 
at  W  street,  which  was  468  feet  from 


the  hydrant,  there  was  another  such 
light.  On  account  of  the  presence  of 
a  tree  near  this  hydrant  and  the  dis- 
tance from  the  street  lights  it  was  so 
dark  that  a  person  walking  along  the 
sidewalk  could  not  see  it.  Affirming 
judgment  of  nonsuit,  the  court  held 
that  it  was  not  an  absolute  duty  im- 
posed on  the  municipal  corporation 
to  light  its  streets,  and  when  it  did 
so  the  placing  of  the  lights  was  left 
largely  to  its  discretion;  that  the  ex- 
ercise of  this  discretion  would  not  be 
interfered  with  unless  it  was  grossly 
■abused  or  was  oppressive;  and  that  in 
this  case  there  had  been  no  such 
abuse.  Bollins  v.  City  of  Winston- 
Salem,  176  N.  0.  411,  97  a  B.  211 
(1918). 

6.     Falling  on  steps  in  salyway. 

Plaintiff,  while  a  traveler  in  an 
underground  passageway  in  the  de- 
fendant city,  was  injured  by  reason 
of  falling  near  the  bottom  of  a  flight 
of  stairs.  The  passage  was  duly  laid 
out  and  maintained  as  a  public  way, 
and  was  so  arranged  as  to  provide  for 
three  electric  lights  over  the  stairs, 
but  on  this  particular  night  these  had 
not  been  lighted.  Affirming  judg- 
ment   for    the    defendant    the    court 
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That  there  is  a  defeet  of  parties  or  that  there  is  a  misjoinder  of  parties, 
as  appears  on  the  face  of  the  complain t,  in  the  following  particulars: 

That  by  the  third  allegation  of  the  complaint  it  is  alleged  that  the 
plaintiif  was  injured  by  being  run  into,  wilfully,  wantonly  and  recklessly  by 
the  servant  and  agent  of  the  defendants  Holler  A  Hailey  and  by  the  fifth 
allegation  of  the  complaint  alleges  that  the  said  injuries  were  caused  by  the 
failure  of  the.  defendant  the  city  of  Bock  Hill  to  properly  light  its  street; 
thereby  charging  each  of  the  defendants  with  a  separate  and  distinct 
violation  and  invasion  of  the  rights  of  the  plaintiff  and  under  such  circum- 
stances.  there  should  be  two  separate  and  distinct  complaints. 

That  the  complaint  fails  to  allege  any  joint  or  concurrent  negligence  by 
the  defendants. 

Wherefore  the  defendants  pray  that  the  complaint  be  dismissed  with  costs. 

The  opinion  of  the  court  was  delivered  by  MR.  JUSTICE  GAGE. 
Action  for  tort  to  the  person.    Verdict  for  the  plaintiflE  against  the 
City  of  Eock  Hill  for  $3,500.    Appeal  by  the  city. 
The  accident  happened  on  this  wise:    The  plaintiff,  a  young  man 


said:  "Whatever  may  be  the  measure 
of  duty  of  a  municipality  to  erect  and 
maintain  barriers  and  lights  to  warn 
and  to  guard  against  defects  and  ob- 
structions in  public  ways,  it  is  set- 
tled in  this  commonwealth  that  the 
mere  failure  to  provide  and  maintain 
proper  lights  in  its  streets  is  not 
negligence,  under  the  highway  act, 
even  if  the  way  unHghted  be  dan- 
gerous." Hill  V.  City  of  Boston, 
231  Mass.  372,  121  N.  E.  24   (1918). 

6.     OolUsion  wltli  bicycle. 

Plaintiff,  after  dark,  was  walking 
on  a  pathway  at  the  side  of  a  road, 
on  the  outskirts  of  defendant  city,  in 
a  neighborhood  sparsely  settled,  un- 
fenced  and  adjacent  to  a  cornfield, 
when  he  was  run  into  by  a  boy  rid- 
ing upon  an  unlighted  bicycle,  and 
was  knocked  to  the  ground,  receiving 
an  injury.  There  were  two  arc  lights 
of  about  2,000-candlepower  located  a 
little  over  300  feet  from  the  scene 
of  the  accident,  and  an  incandescent 
light  190  feet  distant,  which  lights 
were  maintained  under  a  contract 
with  a  private  corporation.  There 
was  no  claim  that  these  lights  were 
not  burning  at  the  time.  The  de- 
fendant excepted  to  the  submission 
19  N.  C.  C.  A.— 40 


to  the  jury  of  the  question  whether 
the  street  was  sufficiently  lighted  to 
make  it  reasonably  safe  for  public 
traveL  Beversing  judgment  for  the 
plaintiff  the  court,  holding  that  the 
exception  was  a  good  one,  said  that, 
''In  establishing  street  lights  a  mu- 
nicipality exercises  a  quasi- judicial  or 
governmental  function,  and  that  error 
in  the  exercise  of  this  function  is  not 
negligence."  The  court  then  distin- 
guished this  case  from  the  cases  in 
which  municipalities  have  been  held 
liable  where  there  was  some  excava- 
tion, defect,  or  obstruction  in  the 
street,  or  something  unusual,  render- 
ing it  unsafe,  and  where  in  the  night- 
time lights  or  barriers  were  essential 
for  the  protection  of  travelers.  An- 
drews v.  Oity  of  Elmira,  128  N.  Y. 
App.  Div.  699,  113  N.  Y.  Supp.  711 
(1908). 

B.     Walking  ftom  sidewalk  into 
driveway. 

1.    Falling  over  carriage  block. 

Plaintiff,  about  9  o'clock  in  the 
evening,  coming  out  of  a  house  and 
walking  rapidly  across  a  sidewalk  for 
the  purpose  of  approaching  a  wagon 
which  was  standing  in  the  street,  fell 
over    a    stepping    stone    or    carriage 
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26  years  old,  was  riding  on  a  bicycle  in  the  very  early  morning  going 
to  his  work  in  a  cotton  mill.  He  was  going  north  on  Railroad  avenue 
in  the  city  of  Rock  Hill,  a  community  of  some  10,000  souls.  When 
he  reached  a  point  where  the  avenue  is  crossed  by  White  street,  he 
turned  west  to  go  along  White  street.  Just  then  an  auto  car  owned 
by  Holler  &  Hailey,  and  driven  by  one  Romedy,  was  running  in  the 
avenue  and  going  south.  Well-nigh  in  the  center  of  the  two  ways 
the  car  ran  into  the  bicycle  and  seriously  injured  the  rider  of  it. 

The  only  act  of  negligence  charged  against  the  city  was  its  failure 
to  light  the  street  at  and  near  the  place  of  the  accident.  The  acts  of 
negligence  charged  against  the  other  defendants  are  now  irrelevant, 
since  the  jury  has  acquitted  them  by  its  verdict. 

The  place  of  the  accident  was  on  a  much-frequented  thoroughfare 


step,  which  was  on  the  sidewalk  near 
the  curb,  broke  his  leg,  and  was  sub- 
sequently compelled  to  submit  to  its 
amputation.  He  brought  action 
against  the  defendant  District  of  Co- 
lumbia, relying  mainly  on  D.  C.  Rev. 
Stat.  §  233,  directing  the  proper  au- 
thorities to  increase,  as  the  public 
good  might  require,  the  number  of 
street  lamps  in  the  city  of  Washing- 
ton, and  to  do  any  and  all  things 
pertaining  to  the  well  lighting  of  the 
city.  AfSrming  judgment  on  a  directed 
verdict  for  the  defendant,  the  court 
saidt  "The  plaintiff  in  error  can 
claim  nothing  from  the  general  duty 
of  the  city  under  the  statute  to  light 
the  streets.  The  exercise  of  such  duty 
was  necessarily  a  matter  of  judgment 
and  discretion,  depending  upon  con- 
siderations which  this  record  does  not 
exhibit."  Wolff  v.  District  of  Co- 
lumbia, 196  U.  S.  152,  49  L.  Ed.  426, 
17  Am.  Neg.  Cas.  439,  1  Ann.  Cas. 
967,  25  t3up.  Ct.  192    (1905). 

2.    Tripping  4m  wire  along  parking. 

Plaintiff,  in  the  evening,  running  to 
catdi  a  car,  was  injured  by  falling 
over  a  wire  or  string,  upheld  by 
stakes  at  right  angles,  along  the  curb 
line  of  two  intersecting  streets,  for 
the  -apparent  purpose  of  protecting  a 


grass  plot  between  the  sidewalks  and 
roadways.  It  was  in  the  business 
district,  much  traveled,  and  the  pub- 
lic had  been  used  to  walking  across 
the  grass  plot.  There  was  no  light 
within  80  feet  of  the  place  and  no 
warning  of  any  kind  to  the  public. 
The  court  reversed  judgment  sus- 
taining a  demurrer  to  plaintiff's 
complaint,  on  the  ground  that  under 
these  circumstances  the  question  of 
defendant's  negligence  in  making  the 
street  rectsonably  safe  should  have 
gone  to  the  jury,  but  said:  **We  do 
not  attach  any  importance  to  the  al- 
legation that  there  were  no  lights  to 
light  the  locality  except  as  it  might 
be  a  factor  in  determining  reasonable 
care  as  to  the  alleged  obstmetion  it- 
self, as  a  city  is  under  no  legal  duty 
to  light  any  locality,  nor  does  negli- 
gence arise  as  a  matter  of  law  from 
the  mere  fact  of  its  absence."  Shreve 
V.  City  of  Ft.  Wayne,  176  Ind.  347, 
96  N.  E.  7   (1911). 

8.     Falling  into  bole. 

Plaintiff  fell  into  a  hole  4  feet  long, 
located  between  the  street  and  the 
sidewalk,  and  was  injured.  The  facts 
given  were  meagre,  but  it  seems  that 
the  street  was  not  lighted.  Afi&rming 
judgment   for  the  plaintiff,  the  court 
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leading  from  the  railroad  passenger  station  south  to  the  city's  main 
street,  and  it  was  within  a  block  of  the  station. 

There  is  no  need  to  consider  in  order  all  the  14  exceptions;  they 
do  not  make  nearly  so  many  issues.  About  some, of  the  issues  we 
shall  not  say  much,  because  issues  of  like  character  have  long  since 
been  settled.  Of  such  are  the  exceptions  which  charge  that  the  dam- 
ages are  excessive,  and  that  the  accident  was  caused  by  the  negligence 
of  the  plaintiff.  We  find  in  the  record  no  occasion  to  review  the 
judgment  on  those  grounds.  And  the  same  is  true  with  reference  to 
the  exception  that  the  Court  did  not  explain  to  the  jury  what  section 
3053  of  the  Code  of  Laws  meant.  The  language  of  that  section  is 
plain  enough.  It  was  read  to  the  jury,  and  that  was  sufficient.  A 
jury  is  often  ** confused  in  words."    The  Court  also  made  it  plain  to 


held  that  m  the  absence  of  any  stat- 
utory requirement  a  municipal  corpo- 
ration was  under  no  obligation  to 
light  its  streets  with  lamps;  and 
from  the  exercise  of  its  discretion  in 
regard  to  whether  it  would  do  so  or 
not,  no  liability  would  arise.  But  if 
a  municipality  allowed  a  street  to  re- 
main out  of  repair,  or  in  a  dangerous 
condition,  the  fact  of  the  absence 
of  lights  or  of  safeguards  of  any  char- 
acter at  the  place  might  be  consid- 
ered, along  with  all  the  other  evi- 
dence, in  determining  whether  there 
was  negligence  in  failing  to  keep  the 
street  in  a  reasonably  safe  condition 
for  passage.  City  of  Greensboro  v. 
Kobinson,  19  Ga.  App.  199,  91  8.  E. 
244  (1917). 

O.    OolUgion  of  liand  cart  and  buggy. 

About  9  o'cloek  p.  m.  plaintiff,  pur- 
suing his  regular  occupation,  was  tak- 
ing the  U.  B.  mail  in  a  hand  car  from 
the  post  office  to  the  railroad  station 
in  the  defendant  town,  when  he  was 
run  into  by  a  horse  and  buggy,  driven 
by  a  third  person,  and  seriously  in- 
jured. An  ordinance  prohibited  carts 
of  any  kind  on  the  sidewalk  and 
plaintiff  was  at  the  time  of  the  in- 
jury on  the  driveway.  The  city  had 
a    contract    with    a    -power    company. 


which  was  made  a  party  defendant, 
to  light  the  streets.  The  arrangement 
was  just  being  entered  upon,  and 
while  some  of  the  lights  were  in  op- 
eration, all  of  them  had  not  been 
placed.  The  nearest  light  to  the  place 
of  the  accident  was  75  feet;  but  the 
effect  was  very  much  destroyed  by 
the  intervening  buildings.  A  light 
was  put  on  the  street  in  question  the 
night  following  the  injury.  Affirming 
judgment  of  nonsuit,  the  court  held 
that  the  power  company,  which  could 
place  the  lights  only  as  directed  by 
the  city,  was  necessarily  without 
fault;  and  said,  regarding  the  liabil- 
ity of  the  town:  "Our  cases  hold 
that  the  absence  of  lights  in  a  town, 
even  when  power  has  been  conferred 
upon  the  authorities  to  light  the 
streets,  is  not  negligence  per  se,  but 
is  only  a  relevant  circumstance  as  to 
whether  the  streets,  at  a  given  place, 
are  in  a  reasonably  safe  condition." 
Brady  v.  City  of  Randleman,  159  N. 
C.  434,  74  8.  E.  811   (1912). 

n.     Injury  to  veblcle  or  occupant. 

A.  Collision  with  other  vehicle. 

While  plaintiff  was  driving  a  horse 
along  a  street  of  the  defendant  totm, 
one  S,  who  was  also  driving  a  horse 
and  vehicle  in  a  careless  and  reckless 
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the  jury  that  the  city  is  not  ordinarily  liable  in  damages  for  tort; 
that  its  liability  in  a  ease  like  this  rests  on  the  words  of  the  statute 
which  prescribes  its  duty  and  makes  it  responsible  for  a  neglect  to 
perform  the  duty. 

There  is  no  force  either  in  the  exception  that  the  accident  was 
caused  solely  by  the  negligence  of  Holler  &  Hailey's  driver,  nor  in 
the  exception  that  the  acquittal  of  those  defendants  amounts  in  law 
to  an  acquittal  of  the  city. 

The  delict  charged  against  the  city  was  of  a  totally  different  char- 
acter from  that  charged  against  Holler  &  Hailey.  The  two  delicts 
spring  from  different  sources,  and  there  was  no  sort  of  relationship 
betwixt  the  city  and  Holler  &  Hailey.    The  jury,  therefore,  might 


manner  along  said  street  in  the  op- 
posite direction  and  upon  the  wrong 
side,  ran  the  shafts  of  his  vehicle, 
into  the  plaintiff's  horse,  causing  the 
injury  complained  of.  The  alleged 
negligence  of  the  town,  contributing 
to  the  injury,  was  its  failure  to  rea- 
sonably light  the  same,  using  lights 
of  low  power,  placed  too  far  apart 
at  the  extreme  outer  edge  of  the 
street,  and  in  permitting  the  trunks 
of  large  trees  and  their  branches  to 
so  obstruct  the  light  that  a  traveler 
passing  along  would  become  blinded 
by  alternately  passing  from  the  light 
into  the  shadows  created  by  the  trees. 
Plaintiff  contended  that  these  acts 
created  a  nuisance  under  the  Code 
providing  that  cities  and  towns  should 
cause  the  streets  to  be  kept  open  and 
in  repair  and  free  from  nuisance. 
Afi&rming  judgment  for  the  defendant, 
the  court  held  that  plaintiff's  con- 
tention could  not  be  maintained. 
Plaintiff  further  contended  that  the 
defendant,  though  not  bound  to  light 
the  streets,  yet,  having  undertaken 
to  do  so,  was  liable  in  providing  an 
inefficient  system.  The  court  held 
that  the  exercise  of  the  power  given 
to  a  city  or  town  to  light  its  streets 
rests  in  the  discretion  of  the  corpo- 
ration, and  that  the  conferring  of 
such  power  does  not  give  rise  to  abso- 


lute obligation,  either  as  to  the  ex- 
tent or  the  method  of  lighting  to  be 
adopted;  that  it  was  not  for  the 
courts  to  say  how  the  lights  should  be 
distributed  or  how  any  particular 
street  should  be  lighted.  Blain  ▼. 
Town  of  Montezuma,  150  Iowa  141, 
32  L.  B.  A.  (N.  B.)  542,  Ann.  Gas. 
1912  D  430,  129  N.  W.  808  (1911). 

B.     StrlUiig   obstacles. 

1.    Bridge  girder. 

The  defendant  city  had  constructed 
a  bridge,  forming  the  roadway  over 
certain  railway  tracks.  The  bridge 
was  40  feet  wide  and  was  supported 
by  three  trusses,  each  surmounted  by 
a  steel  girder  2^  feet  in  width,  rest- 
ing at  each  end  on  a  granite  block 
extending  about  one  foot  above  the 
roadbed,  and  curving  upward  to  the 
height  of  about  8  feet  midway  be- 
tween the  ends  of  the  trusses.  One 
of  these  trusses  was  at  either  side  of 
the  bridge  and  the  other  was  in  the 
middle,  dividing  the  roadbed  Into 
two  carriage  ways  each  about  15  feet 
wide.  Plaintiff  was  passing  along  this 
way,  and  the  bridge  was  so  ob- 
scured by  steam  from  an  engine  that, 
although  the  lights  of  his  car,  ordi- 
narily showing  the  way  1,000  feet 
ahead,     were     burning     brightly,     he 
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well  have  found  from  the  evidence  that  one  delict  was  proven  and  the 
other  delict  was  not  proven. 

It  is  true  the  sixth  paragraph  of  the  complaint  does  allege  the  con- 
clusion that  the  tort  was  joint,  but  the  fourth  and  fifth  paragraphs 
of  the  Qomplaint  allege  circumstances  which  show  that  the  torts 
were  altogether  severaL  The  city  was  charged  with  maintaining  a 
defective  street.  The  other  defendants  were  charged  with  operating 
an  auto  with  a  reckless  speed,  without  lights  and  without  signal. 

The  appellants  say  again  that  a  nonsuit  ought  to  have  been 
granted:  (1)  Because,  if  there  was  no  electric  light  aflame  at  the 
locus,  yet  there  is  no  evidence  that  such  a  condition  was  caused  by 
the  city's  negligence;  and  (2)  because  there  is  no  proof  that  the  city 
mismanaged  the  lighting  plant. 


eould  not  see  the  girders  and  collided 
with  the  center  one.  There  were  no 
lights  on  the  bridge,  and  this  ac- 
tion was  brought  to  recover  the  ex- 
penses of  repairing  the  automobile, 
on  the  theory  that  it  was  the  duty  of 
the  city  to  light  this  bridge  at  night 
in  order  to  give  notice  of  the  exist- 
ence of  the  obstruction  to  those  law- 
fully using  the  highway.  The  court 
upheld  this  theory,  saying:  "We  are 
of  the  opinion  that  in  the  circum- 
stances such  duty  did  devolve  upon 
the  city";  but  it  affirmed  judgment 
for  the  defendant  city  on  the  ground 
that  the  failure  of  the  city  to  light 
the  bridge  was  not  the  proximate 
cause  of  the  accident,  it  appearing 
that,  even  if  the  bridge  had  been 
lighted,  the  chauffeur,  because  of  the 
thick  cloud  of  steam,  would  not  have 
been  able  to  see  the  obstruction  and 
to  avoid  colliding  therewith;  and  that 
the  city  could  not  anticipate  the  pe- 
culiar action  of  the  steam.  Gaines  v. 
City  of  New  York,  215  N.  Y.  633,  L. 
B.  A.  1917  0  203,  Ann.  Cas.  1916  A 
259,  109  N.  E.  594  (1915),  afP'g  156 
N.  Y.  App.  Div.  789,  142  N.  Y.  Supp. 
401   (1913). 

2.    Ttolley  pole. 

A  street   railway,   having  been   au- 
thorized by  the  defendant  city  to  use 


a  street,  placed  a  trolley  pole  of 
metal  in  the  middle  thereof.  M,  a 
milk  dealer  and  plaintiff's  husband, 
while  driving  a  milk  wagon  on  this 
street,  struck  the  base  of  the  trol- 
ley pole,  thus  upsetting  the  wagon 
and  throwing  him  to  the  ground, 
whereby  he  received  injuries  from 
which  he  died.  The  morning  was 
very  dark,  and  there  was  no  artificial 
light  on  the  pole  nor  in  the  vicinity 
of  the  pole.  Action  was  brought  by 
the  wife  against  the  city,  charging 
negligence  in  failing  to  provide 
"means  whereby  such  structural  ob- 
struction should  be  exposed  or  made 
conspicuous  by  proper  light."  Re- 
versing judgment  for  the  defendant 
on  a  directed  verdict  the  court  said: 
"Oare,  under  the  circumstances,  re- 
quired the  company,  and  on  its  de- 
fault, the  city,  to  give  notice  of  the 
presence  of  the  pole  to  those  who 
might  be  using  the  street  at  night. 
It  was  a  question  for  the  company, 
subject  to  the  approval  of  the  city, 
to  determine  what  was  necessary  for 
this  purpose.  The  only  obligation 
resting  upon  either  of  them  was  that 
they  took  reasonable  precaution  to 
accomplish  the  purpose  intended.  This 
might  have  been  done  by  a  light  on 
the  pole  itself,  or  by  lights  in  the 
immediate  vicinity  of  the  pole,  or  in 
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It  was  admitted  in  the  record  that  the  city  owned  the  electric  light 
plant.  There  was  testimony  tending  to  prove  that  an  electric  lamp 
was  suspended  at  the  crossing  of  the  two  aforementioned  streets,  and 
that  the  lamps  had  been  nnlighted  for  at  least  five  nights  before  the 
event.  Considering  the  place  and  all  the  circumstances,  a  jury  might 
reasonably  infer  that  the  city  had  failed  to  exercise  ordinary  care  in 
the  premises. 

We  come  now  to  a  consideration  of  the  appellant's  last  postulate, 
and  that  is  the  city  was  under  no  duty  to  light  the  locus,  and  a  fail- 
ure to  do  so  did  not  constitute  a  ** defect  in  a  street,"  and  was  not  a 
''mismanagement  of  anything  under  control  of  the  corporation."  It 
would  be  a  fruitless  task  to  recite  the  many  divergent  conclusions 
which  the  courts  of  the  many  states  have  reached  about  a  city's  lia- 


other  ways  that  could  be  suggested. 
The  failure,  however,  to  observe  any 
precaution  to  protect  people  using  the 
street  during  the  night  became  a 
question  of  negligence  which  should 
have  been  submitted  to  the  jury." 
McKim  V.  City  of  Philadelphia,  217 
Pa.  243,  19  L.  R.  A.  (N.  S.)  506,  66 
Atl.  340  (1907). 

O.    Driving  Into  ditch. 

Plaintiff  was  returning  from  a  pro- 
fessional call  to  his  home  about  9 
o'clock  p.  m.  On  reaching  L  street 
from  a  street  intersecting  it,  the  liv- 
ery horse  he  was  driving,  instead  of 
turning  into  and  following  L  street, 
walked  upon  the  sidewalk  bordering 
it,  throwing  the  buggy  into  a  ditch, 
greatly  bruising  and  injuring  the 
plaintiff.  Action  was  brought  charg- 
ing the  defendant  city  with  negli- 
gence in  failing  to  provide  a  guard- 
rail at  the  edge  of  the  pavement  next 
to  the  ditch,  and  in  failing  to  light 
its  streets.  Affirming  judgment  for 
defendant  on  demurrer,  the  court  held 
that  the  city  owes  the  duty  to  make 
the  sidewalk  safe  for  the  use  of  pe- 
destrians only,  and  that  "a  city  or 
town  is  not  required  to  light  its 
streets."  Dudley  v.  Town  of  Smith- 
land,  174  Ky.  248,  192  S.  W.  21 
(1917). 


D.     Driving  Into  dangdrous  stream. 

The  defendant  city,  instead  of 
erecting  a  bridge  over  a  stream,  pass- 
able on  foot  in  ordinary  conditions, 
but  which  during  heavy  rainfalls  be- 
came a  swift,  high  and  dangerous 
current,  macadamized  the  street  on 
each  side  of  and  crossing  the 
stream.  G  was  returning  from  the 
country  in  a  buggy  during  the  night 
and  attempted  to  cross.  During  the 
day  there  had  been  a  heavy  rainfall 
that  made  the  river  dangerous;  G  was 
caught  in  the  current  and  4rowned. 
His  administrator  brought  suit,  charg- 
ing negligence  of  the  city  in  failing 
to  have  the  street  so  lighted  near  the 
river  that  travelers  in  the  night 
might  be  able  to  discover  whether  it 
was  passable  or  not.  Affirming  judg- 
ment for  the  defendant  the  court  held 
that:  "A  city  is  under  no  duty  to 
light  its  streets;  it  may,  if  it  chooses 
to  do  so,  leave  them  unlighted,  and 
cannot  be  made  liable  in  damages  to 
a  traveler  who  is  injured  solely  be- 
cause of  its  failure  to  light  them." 
The  court  said  that  if  there  were  de- 
fects or  unsafe  places  in  a  street,  the 
city  was  under  a  duty  to  exercise 
ordinary  care  to  warn  the  traveling 
public  by  lights  or  other  reasonably 
sufficient  means  in  the  nighttime,  and 
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bility  for  torts  of  the  character  which  the  instant  case  illustrates. 
When  many  of  the  decisions  were  made  there  were  no  electric  lamps 
capable  of  instant  ignition  over  the  total  area  of  a  city  by  the  sudden 
movement  of  a  lever;  there  were  no  bicyctes;  and  there  were  no  pon- 
derous, perilous  and  swift-moving  cars  driven  by  licensed  and  un- 
licensed persons,  and  propelled  by  their  own  engines  along  the  coun- 
try's highways,  by  day  and  by  night.  These  circumstances  might 
call  for  the  lighting  of  much-traveled  highways  in  thickly  settled 
communities.  Duties  spring  out  of  obligation  and  circumstance.  The 
first  is  unchanging  law,  and  the  second  is  ever-changing  facts.  The 
failure  to  so  light  might  under  the  circumstances  render  the  way 
**  defective." 
A  subterraneous  roadway  might  be  constructed  and  maintained  in 


that  for  failure  it  would  be  liable, 
and  then  continued:  **But  where 
there  are  no  defects  or  unsafe  places 
in  the  streets,  and  they  are  in  a  rea- 
sonably safe  condition  for  public 
travel,  the  city  has  a  broad  discretion 
as  to  the  number  and  character  of 
lights  that  it  will  establish,  and  can- 
not be  made  liable  in  damages  for  the 
failure  to  furnish  such  number  and 
quality  of  lights  as  would  better  il- 
luminate the  streets  than  those  pro- 
vided." Gee's  Adm'r  v.  City  of  Hop- 
kinsville,  154  Ky.  263,  46  L.  R.  A. 
(N.  S.)  229,  157  S.  W.  30  (1913). 

£.    Driving  ttarougli  fence  at  end  of 
street. 

About  midnight  an  automobile  con- 
taining plaintiff's  intestate  and  eight 
other  persons  crashed  through  a  fence 
which  extended  across  the  westerly 
end  of  J  avenue  in  the  defendant 
city,  falling  over  a  sheer  declivity  to 
a  depth  of  between  20  and  30  feet 
just  beyond  the  fence,  and  landing 
on  the  tracks  of  a  railroad,  where 
the  automobile  and  the  party  which 
had  occupied  it  were  run  down  by  a 
passing  train  and  the  plaintiff's  in- 
testate was  killed.  This  fence  was 
close  to  the  end  of  the  declivity  and 
converted  this  part  of  the  street  into 


a  cul-de-sac.  There  were  no  lights 
in  the  immediate  Mcinity  save  one 
126  feet  away.  There  were  small 
maple  trees  on  each  side  of  this  light, 
the  branches  and  foliage  of  which 
somewhat  obscured  it.  At  a  distance 
of  282  feet  there  was  another  light, 
and  there  were  others  further  on.  A 
new  bridge  extended  diagonaUy  Across 
the  H  river,  and  was  brilliantly 
lighted,  and  the  lights  on  the  draw 
were  so  directly  in  front  of  the  trav- 
eler coming  down  J  avenue  that  they 
might  easily  have  been  mistaken  for 
lights  that  appeared  to  be  placed  along 
a  direct  continuation  of  J  avenue.  Ac- 
tion was  brought  against  the  city, 
charging  negligence  in  that  it  failed 
to  properly  light  and  guard  the  street 
at  the  point  of  this  declivity.  Re- 
versing the  judgment  dismissing  the 
complaint,  the  court  held  that  the 
question  whether  the  city  had  pro- 
vided sufficient  light  to  enable  a  trav- 
eler at  night  to  discern  the  guard- 
rail and  fence,  and  to  be  aware  of 
the  danger  in  time  to  avert  the  acci- 
dent, was  one  of  fact  which  should 
have  been  submitted  to  a  jury.  The 
court  said:  ''If  this  cul-de-sac  was 
likely  to  be  a  dangerous  place  in  the 
nighttime  to  any  class  of  wayfarers 
who  might  be  misled  into  thinking 
that    it    would    be    a    continuation    of 
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faultless  fashion ;  but,  unless  it  was  lighted,  it  would  be  defective,  it 
would  be  ^  backing  in  some  particular  which  is  essential  to  the  com- 
pleteness of  a  way.  Black's  Law  Die.  343.  A  roadway  above 
ground,  if  subject  to  the  same  perils  as  one  under  ground,  would  be 
in  like  need  of  light ;  and,  if  the  need  was  not  supplied,  the  roadway 
would  be  defective.  And  beyond  all  peradventure,  when  the  lighting 
plant  belonged  to  the  city,  and  the  city  saw  the  need  of  a  lamp  at  the 
locus  in  question,  and  put  the  lamp  there,  and  lighted  it  on  occasion, 
then  a  negligent  failure  to  light  it  on  the  instant  occasion  would  be  a 
''mismanagement"  of  the  lamp. 

The  case  is  well  within  that  of  Irvine  v.  Greenwood,  89  S.  C.  520, 
72  S.  E.  228,  36  L.  R.  A.  (N.  S.)  363. 

Our  judgment  is  that  the  judgment  of  the  circuit  court  is  affirmed. 


the  highway,  it  should  have  been  bo 
weU  lighted  as  to  give  fair  warning 
that  it  was  merely  a  cul-de-sac,  or  so 
well  guarded  as  to  prevent  entrance 
to  the  point  of  danger."  Corcoran  v. 
City  of  New  York,  188  N.  Y.  131,  80 
N.  E.  660  (1907). 

F.    Driving  over  low  wall  at  end  of 
Btroot. 

Plaintiff's  intestate,  while  lawfully 
driving  an  automobile  on  B  street,  a 
public  highway  in  the  city  of  which 
defendants  were  mayor  and  council- 
men,  ran  into  a  dock,  was  thrown 
into  the  water,  by  reason  of  which 
he  became  sick  and  died.  At  the 
point  where  the  accident  occurred 
there  was  a  stone  wall,  the  coping  of 
which  was  about  6  inches  above  the 
ground.  There  was  no  guard  and  no 
light  on  this  wall,  and  there  was 
testimony  that  the  coping  could  not 


be  seen  at  night  "until  you  got  right 
on  top  of  it."  There  were  two  arc 
lights  attached  to  poles,  one  across  B 
street  and  another  about  175  feet 
distant,  but  there  was  a  conflict  in 
the  testimony  as  to  whether  the  arc 
lights  furnished  sufficient  light  and 
warning  to  enable  travelers  or  stran- 
gers passing  at  night  along  B  street 
to  see  that  this  street  ended  at  the 
dock.  The  trial  court  withdrew  the 
case  from  the  jury  and  held  that  as 
a  matter  of  law  there  was  no  evi- 
dence legally  sufficient  to  prove  any 
i^egligence  on  the  part  of  the  de- 
fendant. Upon  appeal,  reversing 
judgment  for  the  defendant,  the  court 
held  that  this  was  error,  and  that  the 
question  of  defendants'  negligence  in 
failing  to  furnish  light  and  warning 
was  for  the  jury.  State  to  Use  of 
Biggs  V.  Mayor  and  City  Council  of 
Baltimore  City,  —  Md.  —,  99  Atl. 
860  (1917). 

P.  A.  D. 
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NEW  TORE  CENTRAL  B.  00.  v.  BIANO. 
AMERIOAN  KNIFE  00.  et  aL  v.  SWEETmO. 


OLABE  KNimNG  00.,  INO.,  et  aL  v.  VAnOHN. 

[Supreme  Court  of  the  United  8tateS|  November  10,  1919.] 
250  U.  S.  596,  63  L.  Ed.  1161,  40  Sup.  Ct.  44,  aff'g  226  N.  Y.  199,  123  N.  E.  82. 

1.  Workmen's  Compensation— I>a6  process  of  law — ^Baais  of  compensation. 

The  due  process  of  law  clause  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution  does  not  require  the  states  to  base  compulsory  compensa- 
tion for  injuries  to  employees  solely  upon  loss  of  earning  power. 

2.  Workmen's  Compensation — ^Federal  Constitution — State  anestion— Mode   of 

measuring  award. 
If  a  state  recognizes  or  establishes  a  right  of  action  for  compensation  to 
injured  workmen  upon  grounds  not  arbitrary  nor  fundamentally  unjust,  the 
question  whether  the  award  shall  be  measured  as  compensatory  damages  are 
measured  at  common  law  or  according  to  some  prescribed  scale  reasonably 
adapted  to  produce  a  fair  result  is  for  the  state  itself  to  determine. 

3.  Workmen's  compensation— Federal  Constitutions-Amount  of  compensation 

— ThjBlcBX  impairment  not  immediately  affecting  earning  capacity. 
There  is  no  reason,  under  the  Federal  Constitution,  why  a  state,  in  ascer< 
taining  the  amount  of  compensation  to  be  paid  for  injury  to  an  employee,  may 
not   take  into   consideration  any  substantial  physical  impairment  attributable 
to  the  injury  whether  it  immediately  affects  earning  capacity  or  not. 

4.  Workmen's    Compensation— New    York    Law — Constitutionality— Allowance 

for  serious  dlsflgurement  of  face  or  head. 
It  was  not  unreasonable,  arbitrary,  nor  contrary  to  fundamental  right  to 


KOTB. 

Disfigurement  as  grouna  for  compen- 
sation imder  workmen's  compen- 
sation acts. 

Cross-references.  Disfigurement  as 
ground  for  compensation  under  work- 
men's compensation  acts,  earlier  cases, 
see  5  N.  0.  O.  A.  858-865,  16  N.  O.  C. 
A.  481-484. 

In  Sweeting  v.  American  Knife  Co., 
226  N.  Y.  199,  123  N.  E.  82  (1919), 
which  was  affirmed  by  the  reported 
case,  it  was  held  that  it  was  not 
necessary  that  there  should  have  been 
a  finding  that  claimant's  disfigure- 
ment would  result  in  diminished  earn- 
ing power.    Nor  was  it  necessary  that 


the  extent  of  compensation  for  dis- 
figurement be  determined  by  a  jury, 
as  the  award  was  not  a  redress  for  a 
tort  but  an  allotment  to  an  insured 
workman  of  his  proportion  of  a  fund 
maintained  for  his  insurance.  And 
the  fact  that  the  statute  gave  the 
commission  some  discretion  in  fixing 
the  amount  did  not  render  it  invalid. 
While  claimant  was  engaged  in  pil- 
ing kegs  upon  an  icy  floor  he  slipped 
and  strained  himself,  resulting  in 
orchitis,  and  eventually  in  the  neces- 
sity for  removal  of  the  left  testicle. 
An  award  was  made  for  the  injury  as 
a  permanent  partial  disability  under 
a  section  of  the  statute  providing: 
"In  all  other  cases  of  permanent  par- 
tial disability,  including  any  disfig- 
urement which  may  impair  the  future 
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embody  in  the  New  York  Workmen's  Compensation  Law,  the  provision,  in- 
serted by  the  amendment  of  1916  (Laws  1916,  ch.  622),  for  a  special  allowance 
of  compensation  for  a  serious  disfigurement  of  the  face  or  head. 

5.  Workmen's    compensation— New   York   Law — Constitutionality— Amount    of 

allowance  for  serious  disfigurement  of  face  or  head. 
The    allowance,    prescribed    by    the    1916    amendment    to    the    New    York 
Workmen's  Compensation  Law   (Laws  1916,  ch.  622),  of  not  more  than  $3,500 
for  serious  disfigurement  of  the  face  or  head  does  not  exceed  the  constitutional 
limitations  on  state  power. 

6.  Workmen's    compensation — Federal    Constitution— Award    for    serious    dis- 

figurement df  face  or  bead — ^Matters  for  determination  of  state. 

Whether  an  award  to  an  employee  of  compensation  for  a  serious  disfigure- 
ment of  the  face  or  head  should  be  made  in  combination  with  or  independently 
of  the  compensation  allowed  for  the  mere  inability  to  work,  and  whether  the 
compensation  should  be  paid  in  a  single  sum  or  in  instalments  are  matters 
of  detail  for  the  state  to  determine. 

McBeynolds,  J.,  dissenting. 

Error  to  the  Court  of  Appeals  of  New  York  to  review  judgments 
affirming  orders  of  the  supreme  court,  appellate  division,  sustaining 
awards  under  the  New  York  Workmen's  Compensation  Law.  Af- 
firmed. 

For  plaintiff  in  error,  No.  374— Robert  E.  Whalen  (Frank  V.  Whit- 
ing, on  the  brief) . 

For  plaintiffs  in  error,  Nos.  375,  376 — William  H.  Foster. 


^8ef^lnes8  or  opportunity  of  the  in- 
jured employee,  compensation  in  lieu 
of  all  other  compensation  shall  be 
paid  when  and  in  the  amount  deter- 
mined by  the  Industrial  Board,"  etc. 
The  award  was  contested  on  the 
ground  that  there  was  no  evidence 
that  the  injury  resulted  in  any  per- 
manent disability  for  work  or  in  any 
imppirment  of  the  future  usefulness 
of  the  employee.  The  evidence  showed 
that  after  the  operation  applicant 
resumed  work  for  the  same  employer, 
that  his  wages  were  increased  several 
times,  that  he  continued  to  work  as 
long  as  the  employer  had  work  for 
him,  and  then  obtained  employment 
elsewhere  at  his  maximum  wage,  and 
that,  notwithstanding  the  injury,  his 
earning  cajMieity  and  every  physical 
function  remained  unimpaired.  The 
court  held  that  the  fact  of  disability 
and  resulting  diminution  of  earning 
power  must  be  found  as  a  matter  of 


fact,  and  that  such  finding  must  be 
sustained  by  the  evidence,  saying: 
**We  must  keep  in  mind  the  fact  that 
the  act  does  not  give  compensation 
for  loss  of  a  member,  such  as  the 
loss  of  a  limb,  but  for  the  loss  of 
earning  capacity  actually  caused  by 
the  loss  of  the  limb."  The  award 
was  reversed,  with  directions  to  the 
board  to  modify  its  findings  and 
award  in  accordance  with  the  opin- 
ion. Centlivre  Beverage  Co.  v.  Boss, 
—  Ind.  App.  — ,  125  N.  E.  220  (1919). 
Stubbs  V.  Industrial  Commission, 
289  HI.  525,  124  N.  E.  527  (1919),  is  a 
second  appeal,  the  first  decision  being 
abstracted  in  16  N.  C.  C.  A.  481-482, 
note,  where  the  facts  of  the  injury 
are  given.  That  case  was  reversed 
because  the  board  exceeded  its  powers 
in  considering  other  disabilities  in  de- 
termining whether  claimant  was  en- 
titled to  an  award  for  disfigurement 
and   the   amount   he   was   entitled  to. 
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For  State  Industrial  Commission — ^E.  C.  Aiken,  Deputy .  Attorney 
General  (Charles  D.  Newton,  Attorney  General,  on  the  brief). 

ME.  JUSTICE  PITNEY  delivered  the  opinion  of  the  court. 

The  Workmen's  Compensation  Law  of  the  State  of  New  York  (c. 
816,  Laws  1913,  aa  amended  and  re-enacted  by  c.  41,  Laws  1914; 
Cons.  Laws,  c.  67),  which  was  sustained  by  this  court  against  attacks 
based  upon  the  Fourteenth  Amendment  in  New  York  Central  R.  R. 
Co.  V.  White,  243  U.  S.  188  [61  L.  Ed.  667,  13  N.  C.  C.  A.  943,  Ann. 
Cas.  1917  D  629],  was  amended  by  Laws  1916,  c.  622,  among  other 
things  by  inserting  in  the  15th  section,  which  contains  the  schedule 
of  compensation  for  eases  of  disability,  a  clause  reading  as  follows: 
**In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement 
the  compassion  may,  in  its  discretion,  make  such  award  or  compensa- 
tion as  it  may  deem  proper  and  equitable,  in  view  of  the  nature  of 
the  disfigurement,  but  not  to  exceed  three  thousand  five  hundred  dol- 
lars." 

The  present  writs  of  error  bring  up  for  review  three  judgments  of 
the  Court  of  Appeals  of  that  State,  affirming  orders  of  the  Supreme 
Court,  Appellate  Division,  Third  Judicial  Department,  in  which 
awards  based  upon  this  amendment  were  sustained.    The  opinion  of 


After  the  case  was  remanded  and  fur- 
ther testimony  heard,  the  commission 
entered  an  award  in  the  same  sum, 
although  the  finding  and  award  speci- 
fied that  it  was  for  serious  and  per- 
manent disfigurement  only.  This  ap- 
peal was  taken,  plaintiff  in  error 
contending  the  order  was  not  in  ac- 
cordance with  the  mandate  of  the 
court.  The  court  said  that,  as  the 
amount  of  the  award  was  within  the 
limit  fixed  by  the  statute  for  serious 
and  permanent  disfigurement,  the 
question  arose  as  to  whether  there 
was  any  evidence  of  such  disfigure- 
ment upon  which  the  finding  could  be 
based.  It  was  pointed  out  that  upon 
the  former  appeal  the  court  had  said 
that,  while  the  proof  of  disfigurement 
and  that  it  affected  the  ability  of 
claimant  to  procure  employment  was 
not  very  clear,  it  tended  to  establish 
that  proposition,  and  the  court  would 
not  be  authorised  to  reverse  the  judg- 


ment on  the  ground  that  there  was 
no  proof  of  permanent  disfigurement, 
and  held  that,  as  the  cause  was  up  on 
the  same  record,  with  additional  evi- 
dence, the  former  decision  on  that 
point  was  conclusive,  and  would  oper- 
ate as  res  ad  judicata.  As  to  the 
amount  of  the  award  the  court  held 
that  as  the  award  of  $11.55  a  week 
for  50  weeks  did  not  exceed  the  stat- 
utory limit  of  $3,500,  the  question  of 
the  amount  was  not  subject  to  re- 
view, and  the  fact  that  it  was  for 
the  same  amount  as  the  former  award 
did  not,  of  itself,  establish  that  it 
was  not  the  result  of  a  consideration 
of  the  evidence,  in  the  absence  of 
proof  that  such  evidence  was  not 
considered.  The  judgment  of  the  cir- 
cuit court  affirming  the  finding  and 
award  of  the  commission  was  af- 
firmed. 

In  the  Arizona  Employers*  LiabiUty 
Cases,  250  U.  8.  400,  39  Sup.  Ct.  553, 
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the  court  of  appeals,  applicable  to  all  of  the  cases,  is  reported  under 
the  title  of  Matter  of  Sweeting  v.  American  Knife  Co.,  226  N.  T.  199. 

In  each  case  the  commission  found  accidental  injuries  sustained  by 
an  employee  in  a  hazardous  occupation,  arising  out  of  and  in  the 
course  of  the  employment,  and,  as  a  result  of  the  injury,  some  serious 
facial  or  head  disfigurement,  or  both.  In  each  case  an  award  was 
made  on  account  of  such  disfigurement  irrespective  of  the  allowance 
of  compensation  according  to  the  schedule  based  upon  the  average 
wage  of  the  injured  employee  and  the  character  and  duration  of  the 
disability. 

The  sole  contention  here  is  that  the  amendment  of  1916,  as  thus 
carried  into  effect,  deprives  the  respective  plaintiffs  in  error  of  prop- 
erty without  due  process  of  law,  in  contravention  of  the  Fourteenth 
Amendment. 

The  argument  is  that  an  award  for  disfigurement,  made  w:holly  in- 
dependent of  claimant's  inability  to  work,  is  not  based  upon  impair- 
ment of  earning  power;  that  only  such  impairment  can  justify  im- 
posing upon  an  employer  without  fault  compulsory  payment  by  way 
of  compensation  to  an  injured  workman;  and  hence  that  the  '^disfig- 
urement clause"  is  not  a  reasonable  exercise  of  the  police  power,  but 
is  arbitrary  and  oppressive. 

In  view  of  our  recent  decisions  sustaining  state  laws  imposing  upon 


63  L.  Ed.  1058  (1919),  sevdral  eases 
arising  under  the  Arizona  act  were 
passed  upon  by  the  Supreme  Court  of 
the  United  States,  with  respect  to  cer- 
tain constitutional  questions.  In  one 
of  these,  viz.:  Inspiration  Consolidated 
Copper  Co.  v.  Mendez,  19  Ariz.  151, 
166  Pac.  278,  1183  (1918),  Holmes,  J., 
in  a  concurring  opinion,  discussed  the 
provision  relative  to  compensation  for 
disfigurement  as  follows:  "I  pass, 
therefore,  to  the  other  objection  urged 
and  most  strongly  pressed.  It  is  that 
the  damages  are  governed  by  the  rules 
governing  in  action  of  tort — ^that  is, 
as  we  have  said,  that  they  may  in- 
clude disfigurement  and  bodily  or  men- 
tal pain.  Natural  observations  are 
made  on  the  tendencies  of  juries  when 
such  elements  are  allowed.  But  if  it 
is  proper  to  allow  them  <tf  course  •  no 
objection  can  be  founded  on  the 
supposed  foibles  of  the  tribunal  tfiJat 


the  Constitution  of  the  United  States 
and  states  have  established.  Why 
then,  is  it  not  proper  to  aUow  them? 
It  is  said  that  the  pain  cannot  be 
shifted  to  another.  Neither  can  the 
loss  of  a  leg.  But  one  can  be  paid 
for  as  weU  as  the  other.  It  is  said 
that  these  elements  do  not  constitute 
an  economic  loss,  in  the  sense  of  di- 
minished power  to  produce.  They 
may.  ♦  ♦  ♦  But  whether  they  do  or 
not  they  are  as  much  part  of  the 
workman's  loss  as  the  loss  of  a  limb. 
The  legislature  may  have  reasoned 
thus.  If  a  business  is  unsuccessful  it 
means  that  the  public  does  not  care 
enough  for  it  to  make  it  pay.  If  it 
is  successful  the  public  pays  its  ex- 
penses and  something  more.  It  is 
reasonable  that  the  public  should  pay 
the  whole  cost  of  producing  what  it 
wants  and  a  part  of  that  cost  is  the 
pain  and  mutilation  incident  to  pro- 
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employers  in  the  hazardous  industries  responsibility  in  one  form  or 
another  for  the  consequences  of  injuries  received  by  employees  in 
the  course  of  the  employment  in  the  absence  of  fault  on  the  employ- 
er's part  (New  York  Central  E.  R.  Co.  v.  White,  243  U.  S.  188  [61 
L.  Ed.  667,  13  N.  C.  C  A.  943,  Ann.  Cas.  1917  D  629] ;  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219  [61  L.  Ed.  685,  13  N.  C.  C.  A. 
927,  Ann.  Cas.  1917  D  642] ;  Arizona  Employers'  Liability  Cases, 
ante,  400  [250  U.  S.  400]),  little  need  now  be  said. 

Even  were  impairment  of  earning  power  the  sole  justification  for 
imposing  compulsory  payment  of  workmen's  compensation  upon  the 
employer  in  such  cases,  it  would  be  sufficient  answer  to  the  present 
contention  to  say  that  a  serious  disfigurement  of  the  face  or  head 
reasonably  may  be  regarded  as  having  a  direct  relation  to  the  injured 
person's  earning  power,  irrespective  of  its  effect  upon  his  mere  ca- 
pacity for  work. 

Under  ordinary  conditions  of  life,  a  serious  and  unnatural  dis- 
figurement of  the  face  or  head  very  probably  may  have  a  harmful 
effect  upon  the  ability  of  the  injured  person  to  obtain  or  retain  em- 
ployment. La3ring  aside  exceptional  cases,  which  we  must  assume 
will  be  fairly  dealt  with  in  the  proper  and  equitable  administration 
of  the  act,  such  a  disfigurement  may  render  one  repulsive  or  offen- 
sive to  the  sight,  displeasing,  or  at  least  less  pleasing,  to  employer, 


duetion.  By  throwing  that  loss  upon 
the  employer  in  the  first  instance  we 
throw  it  upon  the  publie  in  the  long 
run  and  that  is  just.  If  a  legislature 
should  reason  in  this  way  and  act 
accordingly  it  seems  to  me,  that  it  is 
within  constitutional  bounds.  *  *  * 
It  is  said  that  the  liability  is  un- 
limitedy  but  this  is  not  true.  It  is 
limited  to  a  conscientious  valuation 
of  the  loss  suffered." 

In  proceedings  under  the  Blinios  act 
it  appeared  that  claimant,  while  work- 
ing in  a  weU  or  caisson,  about  90  feet 
below  the  surface  of  the  earth,  was 
burned  about  the  head,  neck,  face, 
arms,  and  hands.  His  nose  was 
scarred  on  both  sides  and  its  size 
diminished.  The  upper  and  lower 
lips  were  also  scarred  in  such  man- 
ner as  to  alter  the  shape  of  his  mouth. 
As  a  result  of  the  bums,  his  face  and 
head    were    seriously    disfigured.     He 


was  allowed  compensation,  under  see- 
tion  8,  paragraph  (c),  for  serious  and 
permanent  disfigurement,  $11JS6  a 
week,  or  one-half  his  weekly  wage, 
for  77  weeks,  and  also  $6  a  week  for 
314  weeks  for  permanent  partial  in- 
capacity. The  circuit  court  confirmed 
the  award.  Affirming  the  award,  the 
court,  after  discussing  that  x>art  of 
section  8,  paragraph  (c),  which  was 
added  by  the  amendment  of  1915,  to 
the  effect  that  when  the  disfigurement 
is  to  the  hand,  head,  or  face  as  the  re- 
sult of  an  injury,  for  which  compen* 
sation  is  not  payable  under  paragraphs 
(d),  (e)  or  (f)  of  this  section,  com- 
pensation for  disfigurement  may  be 
had  under  this  paragraph,  said:  "The 
reasonable  and  natural  construction  of 
the  act  as  now  amended  is  that  com- 
pensation may  be  awarded  if  injuries 
result  in  permanent  partial  incapacity, 
as  provided  for  in  paragraphs  (d),  (e) 
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to  fellow  employees,  and  to  patrons  or  customers.  See  Ball  v.  Wm. 
Hunt  &  Sons,  Ltd.,  [1912]  App.  Cas.  496. 

But  we  cannot  concede  that  impairment  of  earning  power  is  the 
sole  ground  upon  which  compulsory  compensation  to  injured  work- 
men legitimately  may  be  based.  Unquestionably  it  is  a  rational  basis, 
and  it  is  adopted  for  the  generality  of  cases  by  the  New  York  law. 
But  the  court  of  appeals  has  construed  the  1916  amendment  as  per- 
mitting an  allowance  for  facial  or  head  disfigurement  although  it 
does  not  impair  the  claimant's  earning  capacity.  Matter  of  Brickson 
V.  Preuss,  223  N.  Y.  365,  368;  and  see  opinion  of  Judge  Cardozo  in 
the  present  case,  226  N.  Y.  199,  200.  In  view  of  this,  and  there  being 
1X0  specific  finding  of  such  impairment  in  these  cases,  it  is  proper  to 
say  that  in  our  opinion  the  '*due  process  of  law"  clause  of  the  Four- 
teenth Amendment  does  not  require  the  states  to  base  compulsory 
compensation  solely  upon  loss  of  earning  power. 

The  New  York  law  as  at  first  enacted,  the  Washington,  and  the 
Arizona  laws  presented  for  our  consideration  three  different  methods 
adopted  for  the  purpose  of  imposing  upon  the  industry  the  burden 
of  making  some  compensation  for  the  human  wastage  attributable  to 
the  hazards  of  the  work.  We  were  unable  to  find  that  any  of  these 
ran  counter  to  the  **due  process"  clause.  Nor  does  that  provision 
debar  a  state  from  adopting  other  methods,  or  a  composite  of  differ- 


and  (f ))  but  if  there  are  also  other  in- 
juries— not  those  compensated  by 
paragraphs  (d),  (e)  and  (f)— result- 
ing in  permanent  disfigurement  to  the 
hands,  head,  or  face,  they  may  also 
be  compensated  for  under  the  second 
proviso  of  paragraph  (c),  section  8. 
This  being  so,  there  was  no  error  in 
the  Industrial  Commission  allowing 
compensation  to  Hallerin  [the  injured] 
both  for  disfigurement  to  the  head 
and  face  and  for  permanent  partial 
incapacity  resulting  from  other  in- 
juries.*' Wells  Bros.  Co.  v.  Industrial 
Commission,  258  111.  647,  121  N.  E. 
256  (1918). 

In  Smith-Lohr  Coal  Min.  Co.  v.  In- 
dustrial Commission,  —  111.  — ,  126 
N.  E.  164  (1920),  a  case  arising  under 
the  Illinois  act,  section  8,  paragraph 
(c)  relative  to  compensation  for  hand, 
face  or  head  disfigurement  was  before 
the    court    for  construction.    This   sec- 


tion, in  substance,  provides  that  an 
employee  should  be  entitled  to  com- 
pensation for  serious  hand,  head  or 
facial  disfigurement,  in  amount  to  be 
fixed  by  agreement  or  arbitration, 
which  amount  should  not  exceed  one 
quarter  of  the  amount  of  compensation 
which  would  have  been  payable  as  a 
death  benefit  under  paragraph  (a)  of 
section  7,  if  the  employee  had  died, 
leaving  heirs  surviving:  **  Provided, 
that  no  compensation  shall  be  payable 
under  this  paragraph  where  compen- 
sation is  payable  under  paragraphs 
(d),  (e)  or  (f)  of  this  section:  And, 
provided,  further,  that  when  the  dis- 
figurement is  to  the  hand,  head,  or 
face  as  a  result  of  an  injury,  for  which 
injury  compensation  is  not  payable  un- 
der paragraphs  (d),  (e)  or  (f)  of  this 
section,  compensation  for  such  disfig- 
urement may  be  had  under  this  para- 
graph."  The  facts  in  the  case  were  not 


Digitized  by 


Google 


1919] 


New  York  Central  R.  Co.  t.  Bianc. 


ent  methods,  provided  the  result  be  not  inconsistent  with  funda* 
mental  rights.  As  was  stated  in  the  Arizona  Case,  ante,  429  [250  U. 
S.  429] :  **If  a  state  recognizes  or  establishes  a  right  of  action  for 
compensation  to  injured  workmen  upon  grounds  not  arbitrary  or 
fundamentally  unjust,  the  question  whether  the  award  shall  be  meas- 
ured as  compensatory  damages  are  measured  at  common  law,  or  ac- 
cording to  some  prescribed  scale  reasonably  adapted  to  produce  a 
fair  result,  is  for  the  state  itself  to  determine.''  And  we  see  no  con- 
stitutional reason  why  a  state  may  not,  in  ascertaining  the  amount 
of  such  compensation  in  particular  cases,  take  into  consideration  any 
substantial  physical  impairment  attributable  to  the  injury,  whether 
it  immediately  aflPects  earning  capacity  or  not. 

For  the  reasons  thus  outlined,  it  was  not  unreasonable,  arbitrary, 
or  contrary  to  fundamental  right  to  embody  in  the  New  York  Work- 
men's Compensation  Law  a  provision  for  a  special  allowance  of  com- 
pensation for  a  serious  disfigurement  of  the  face  or  head.  Nor  is 
there  any  ground  for  declaring  that  the  allowance  prescribed  by  the 
1916  amendment  exceeds  the  constitutional  limitations  upon  state 
power. 

Whether  an  award  for  such  disfigurement  should  be  made  in  com- 
bination with  or  independent  of  the  compensation  allowed  for  the 
mere  inability  to  work  is  a  matter  of  detail  for  the  state  to  deter- 


disputed,  and  were  as  foUowe:  Appli- 
cant, while  working  in  the  defend^t's 
mine,  was  struck  in  the  forehead  by  a 
lump  of  coal,  which  fractured  his 
skull,  requiring  a  surgical  operation  to 
remove  part  of  the  skull.  This  was 
the  only  injury  and  resulted  in  a 
scar,  slightly  discolored,  disfiguring 
the  forehead.  The  only  question  was 
whether  applicant  was  entitled  to  com- 
pensation for  the  injury  and  also  the 
disfigurement.  The  commission  and 
the  circuit  court  decided  that  he  was 
entitled  to  both.  The  award  was  in 
addition  to  necessary  medical,  surgical 
and  hospital  services,  $9.17  a  week,  for 
23%  weeks  for  temporary  total  dis- 
ability; also  compensation  at  the  rate 
of  $9.17  a  week  for  a  period  of  95 
weeks,  commencing  at  the  termination 
of  the  temporary  total  disability 
period,  for  disfigurement;  and  com- 
pensation at  the  rate  of  $3.39  a  week 


during  a  further  period  of  297% 
weeks,  commencing  at  the  termination 
of  the  period  during  which  compen- 
sation was  to  be  paid  for  disfigure- 
ment, for  a  permanent  partial  loss  of 
earning  power.  Beversing  the  award, 
the  court  distinguished  the  case  of 
Wells  Bbos.  Co.  v.  Industrial  Commis- 
sion, ante,  on  the  ground  that  in  that 
case  there  were  injuries  to  other  parts 
of  the  body  which  resulted  in  dis- 
ability, while  in  this  case  there  was 
but  one  injury.  The  court  said:  **In 
this  case  there  was  but  one  injury, 
which  was  compensated  for  by  the 
awards  for  temporary  total  incapacity 
and  permanent  partial  incapacity,  and 
Miklautsch  [the  injured  employee] 
was  not  entitled  to  further  compensa- 
tion for  disfigurement  resulting  from 
the  same  injury.  To  construe  para- 
graph (c)  otherwise  would  make  it 
contradictory  in   its   terms  by  provid- 
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mine.    The  same  is  true  of  the  question  whether  the  compensation 
should  be  paid  in  a  single  sum  or  in  instalments.    Arizona  Employers' 
Liability  Cases,  ante,  400,  429  [250  U.  S.  400,  429] . 
Judgments  affirmed. 

MB.  JUSTICE  McREYNOLDS  dissents. 


ing  that  no  compensation  shall  be  pay- 
able for  disfigurement  where  compen- 
sation is  payable  under  paragraphs 
(d),   (e>   or   (f),   but  such   compensa- 


tion may  be  awarded.  The  General 
Assembly,  of  course,  did  not  intend 
any  such  result." 

B.  L.  8. 
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YAZOO  &  MISSISSIPPI  VALLEY  B.  GO.  v.  DEES. 

[Supreme  Court  of  Mississippi,  February  9,  1920.] 

—  Miss.  — ,  83  So.  613. 

1.    Master  and  senrant — ^Injuries  to  servant — ^Assnmed  risks — Ordinary  risks. 

It  is  probably  a  universal  rule  that  the  servant  merely  by  entering  the 
Service  of  the  master  assumes  the  ordinary  risks  of  the  service,  and,  if  he*  is 
injured  solely  because  of  them,  he  cannot  recover. 


0A8E  NOTE. 

Assninption  of  risk  of  Injury  throagk 
defects  of  track,  roadbed  or  right 
of  way  generally,  under  Federal 
Employers*  Liability  Act 

I.  Clearance  beside  or  over  tracks, 
642-656. 

A.  Bridges   and   like   structures, 

642-646. 

1.  Engineer,  642. 

2.  Conductor,  642-643. 

3.  Brakeman,  643-646. 

B.  Timbers  over  tracks,  646-647. 

C.  Buildings  beside  tracks,  647- 

650. 

1.  Coal  bin,  647-649. 

2.  Freight  house  door,  649. 
8.   Platform,  649-650. 

D.  Mail  crane,  650. 

E.  Stone  in  wall  of  cut,  650-651. 

F.  Misplaced  cars,  651-653. 

G.  Tracks  too  close,  653-656. 

1.  Switch  yard,  653-655. 

2.  Car  ferry,  655-656. 

II.  Condition  of  track  or  right  of  way, 
656-668. 
A.  Injury  while  mounting  or  leav- 
ing cars,  656-663. 

1.  Ballast    unusually    coarse, 

656. 

2.  Slag  beside  track,  656-657. 
8.   Pile  of  loose  cinders,  657- 

661. 

4.  Protruding  tie,  661-662. 

5.  Gully  beside  track,  662. 

6.  Piece  of  hose  on  ground, 

662-663. 
19  N.  0.  C.  A. 


B.  Injury    while    passing    near 

track,  663-665. 

1.  Foot  catching  between  rail 

and  guardrail,  663. 

2.  Stumbling  over  pipe,  668- 

664. 
8.   Foot  catching  between  ties 

and  switch  rod,  664-665. 
4.   Stumbling    over    obstacle, 

665. 

C.  Injury  by  derailment,  665-668. 

1.  Locomotive,  665-666. 

a.  Rough  track,  665-666. 

b.  Inadequate  ballast,  666. 

2.  Hand  car,  666-668. 

a.  Rough  track,  666-667. 

b.  Loose  rails  on  trestle, 

667-668. 

III.  Rock  falling  from  roof  of  tunnel, 

668. 

IV.  Rusty  switch,  668. 

V.  Inadequate  refuge  on  bridge,  668- 

669. 
VI.  Obstacles  on  track,  669-671. 

A.  Car  standing  at  foot  of  grade, 

669-670. 

B.  Cow,  670-671. 

VII.  Inadequate  light,  671-673. 

A.  Turntable,  671-673. 

B.  Loading  platform,  673. 

Cross-references..  Bisks  assumed  un- 
der Federal  Employers'  Liability  Act, 
see  8  N.  C.  C.  A.  834-871;  instruc- 
tions as  to  assumption  of  risk  under 
Federal  Employers'  Liability  Act,  see 
7  N.  C.  C.  A.  685-700;  fall  or  cave-in 
of  embankment  as  an  assumed  risk, 
see    7    N.    C.    C.    A.    352-363;    absence 
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2.  M^utter    and   senrant — ^Injurles   to   servant — ^Assumed   risks — ^Negligence   of 

master— Necessity  of  knowledge  and  of  appreciation  of  danger. 
At  common  law  and  under  the  Federal  Employers'  Liability  Act,  risks  cre- 
ated by  the  master's  negligence  are  not  assumed  by  the  servant  unless  with 
an  actual  or  constructive  knowledge  thereof  and  appreciation   of  the  danger 
therefrom  he  voluntarily  enters  or  continues  in  the  employment  of  the  master. 

3.  Federal  Employers'   Liability  Act — ^Injuries  to  yard  engine  foreman— As- 

sumption of  risk— TJnlighted  switch  lamp. 
In  an  action  under  the  Federal  Employers'  Liability  Act  against  a  rail- 
road company  by  its  yard  engine  foreman  when,  in  the  nighttime,  he  fell  over 
a  yard  switch  stand,  the  lamp  on  which  was  not  burning,  held  that  plaintiff 
assumed  the  risk  of  the  lamp's  going  out  without  fault  on  the  part  of  da- 


of  guard  rail  or  failure  to  elevate 
outside  rail  on  curve  causing  derail- 
ment, as  negligence  rendering  master 
liable,  see  11  N.  C.  C.  A.  981-990; 
liability  to  railroad  employees  for  in- 
juries caused  by  wires  over  railroad 
track,  see  11  N.  C.  C.  A.  1072-1086; 
sufficiency  of  clearance  between  loco- 
motive and  roundhouse  entrance  as 
affecting  question  of  negligence  of 
master,  see  12  N.  G.  G.  A.  1050- 
1069;  liabUity  of  railroad  company 
for  injuries  to  employees  struck  by 
bridge  while  riding  on  trains,  see  11 
N.  G.  G.  A.  1036-1055;  liability  of 
railroad  company  for  injuries  to  em- 
ployees coming  into  contact  with 
obstructions  near  tracks,  see  14  N.  G. 
0.  A.  1-47. 

L     Clearance  beside  or  over  tracks. 

A.     Bridges  and  like  stmctures. 

1.    Engineer. 

The  plaintiff,  an  engineer,  was  at 
the  time  of  the  accident  looking  out 
of  the  window  of  his  cab  to  ascertain 
the  cause  for  the  escape  of  water 
through  the  waste  pipe  of  his  engine. 
While  in  such  a  position,  he  was 
struck  on  the  head  by  an  abutment 
of  a  certain  viaduct  which  was  built 
too  close  to  the  track.  The  plain- 
tiff had  passed  the  viaduct  in  ques- 
tion nearly  every  day  for  3  years, 
knew  of  the  danger  of  extending  his 
body  too  far  from  the  cab  when  pass- 
ing, and  had  even  spoken  of  it  to  the 


fireman.  The  defendant  pleaded  as- 
sumption of  risk  and  the  court  di- 
rected a  verdict  for  the  defendant, 
from  which  the  plaintiff  appealed. 
The  court,  in  affirming  the  judgment 
entered  upon  the  verdict,  held  that 
the  plaintiff  assumed  the  risk  of  the 
defendant's  negligence  in  construct- 
ing the  abutment  too  close  to  the 
track.  As  the  court  pointed  out,  a 
servant  assumed  all  those  risks  not 
incident  to  his  employment  which 
grew  out  of  the  negligence  of  the 
master,  where  he  knew  of  such  addi- 
tional risks,  or  as  a  reasonably  pru- 
dent man,  should  have  known  of 
them,  and  then  continued  in  the  ser- 
vice without  complaint  and  without 
promise  of  repair.  Taylor  v.  Chi- 
cago, B.  I.  &  P.  By.  Go.,  —  Iowa  — , 
170  N.  W.  388   (1919). 

2.    Oondnctor. 

The  plaintiff,  when  hurt,  was  act- 
ing as  "yard  conductor,"  and  was 
engaged  in  moving  a  train  of  freight 
cars  from  one  point  to  another  in  the 
defendant's  yards.  It  was  between 
8  and  9  o'clock  of  a  dark,  foggy  eve- 
ning. As  the  train  moved  under  a 
certain  bridge  the  plaintiff,  who  had 
previously  thrown  himself  flat  on  his 
back  across  the  top  of  the  car  upon 
being  warned  of  the  approach  to  a 
bridge  by  the  usual  "tell  tales" 
guarding  it,  was  struck  and  thrown 
to  the  ground.  It  appeared  that  this 
car  was  higher  than  the   15  feet  al- 
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fendanty  but  that,  since  plaintiff  claimed  and  the  jury  believed  that  the  lamp 
went  out  because  defendant's  employee  in  charge  thereof  had  negligently  failed 
to  keep  it  filled  with  oil,  the  question  of  whether  or  not  the  plaintiff  assumed 
the  risk  of  its  unUghted  condition  could  not  arise  unless  he  had,  before  he 
was  injured,  either  actual  or  constructive  knowledge  of  such  condition. 

4u  Federal  Employers'  Liability  Act — ^InJurieB  to  yard  engine  foreman— Aft- 
snmption  of  xisk— TJnlighted  switch  lamp — Question  for  jury. 
In  an  action  under  the  Federal  Employers'  Liabilty  Act  against  a  railroad 
company  by  its  yard  engine  foreman  for  personal  injuries  sustained  when,  in 
the  nighttime,  he  fell  over  a  yard  switch  stand,  the  lamp  on  which  was  not 
burning,  where  the  plaintiff  claimed  that  the  lamp  had  gone  out  because  the 
defendant's  employee  in  charge  thereof  had  negligently  failed  to  keep  it  filled 


lowed  by  the  company's  rules  to  be 
run  over  this  portion  of  the  track. 
Inspectors  were  ordered  to  set  aside 
all  ears  like  the  one  in  question,  but 
such  had  not  been  done  in  the  instant 
case  though  the  car  had  been  in 
the  yard  for  a  period  of  two  weeks. 
The  plaintiff,  before  the  train  started, 
passed  along  it,  observing  the  cars  in- 
cluded, the  tags  on  them,  and  their 
couplings,  and  with  his  lantern  might 
have  seen  the  difference  in  height  be- 
tween the  car  upon  which  he  was 
riding  at  the  time  of  the  accident  and 
the  one  following  it,  had  he  directed 
his  attention  to  the  matter.  It  did 
not  appear  that  the  plaintiff  knew 
the  limit  of  height  which  had  been 
fixed  for  cars  to  be  included  in  the 
train  or  was  actually  aware  of  the 
dangerous  height  of  the  car.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  it 
was  not  error  to  refuse  the  ruling  re- 
quested by  the  defendant  that,  upon 
all  of  the  evidence,  the  danger  from 
the  bridge  was  a  risk  incident  to  the 
emplo3rment,  obvious  to  him  if  he  had 
exercised  ordinary  care,  and  therefore 
assumed  by  him.  The  court  said: 
"If  the  failure  to  exclude  the  car  in 
question  from  the  train,  or  the  omis- 
sion to  caution  him  regarding  its 
height,  were  due  to  negligence  on  the 
part  of  his  fellow-employees,  the  de- 
fendant cannot  say,  under  the  act, 
that  the  risk  of  injury  from  these 
causes     was      assumed."        Portland 


Terminal  Co.  v.  Jarvis,  141  C.  C.  A. 
562,  227  Fed.  8,  11  N.  C.  C.  A.  1036 
(1915). 

3.     Brakeman. 

The  plaintiff,  a  brakeman,  just  pre- 
vious to  the  accident,  had  been  di- 
rected by  the  engineer  to  alight  from 
the  cab  and,  while  the  train  was  in 
motion,  run  along  the  side  of  the  cars 
and  release  the  air  brakes.  The  train 
was  at  the  time  on  a  grade  and  the 
brakes  were  creeping  as  the  result 
of  too  much  air  pressure  upon  them. 
It  was  consequently  necessary  that 
the  brakes  be  released  in  order  that 
the  train  might  be  taken  up  the  grade 
without  difficulty.  The  engineer,  how- 
ever, in  giving  such  instructions  to 
the  plaintiff,  did  not  warn  him  that 
the  train  was  approaching  a  central 
girder,  into  which  the  plaintiff  ran, 
and  as  a  result  fell  under  the  moving 
cars.  The  casualty  occurred  about 
one  o'clock  in  the  morning,  and  the 
night  was  dark,  starless,  and  some- 
what misty.  The  plaintiff  had  been 
over  the  route  seven  times,  and  on 
three  of  the  trains  had  passed  the 
bridge  in  question  in  daylight.  A 
verdict  resulted  in  favor  of  the  plain- 
tiff, and  the  defendant  excepted  to 
the  ruling  of  the  trial  court  in  not 
directing  a  verdict  in  its  favor.  The 
court,  in  overruling  such  exceptions 
and  the  defendant's  motion  for  a 
new  trial,  held  that  the  question  of 
assumption  of  risk  was  properly  sub- 
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with  oil,  held  that,  under  the  evidence,  the  question  whether  plaintiff  had,  be- 
fore he  was  injured,  either  actual  or  constructive  knowledge  of  the  fact  that 
the  lamp  was  out  was  for  the  jury. 

5.  Federal  Employers'  Lability  Act — ^Injuries  to  yard  engine  foreman— TTn- 
'  lighted  switch  lamp — ^Duty  of  railroad  company  to  keep  switch  lamps  lit. 
In  an  action  under  the  Federal  Employers'  Liability  Act  against  a  railroad 
company  by  its  yard  engine  foreman  for  personal  injuries  sustained  when,  in 
the  nighttime,  he  fell  over  a  yard  switch  stand,  the  lamp  on  which  was  not 
burning,  where  plaintiff  claimed  that  the  lamp  had  gone  out  because  the  de- 
fendant's employee  in  charge  thereof  had  negligently  failed  to  keep  it  filled 
with  oil,  held  that  defendant's  placing  of  lights  on  its  switch  stands,  what- 
ever its  primary  purpose  in  so  doing  may  have  been,  was  in  effect  an  invitation 


mitted  to  the  jury.  **The  prime 
question,"  said  the  court,  **wa8 
whether  the  plaintiff  knew  or  ought 
to  have  known  the  danger,  and,  know- 
ing the  danger,  appreciated  Or  ought 
to  have  appreciated  it.  This  it  was 
to  determine  upon  the  evidence  and 
such  inferences  as  might  properly  be 
drawn  from  it.  It  was  a  question 
upon  which  fair-minded  men  might 
differ."  Norton  v.  Maine  Cent.  B. 
Co.,  116  Me.  147,  100  Atl.  598  (1917). 
Plaintiff  brought  an  action  under 
the  Federal  Employers*  Liability  Act 
against  the  defendant  railway  com- 
pany for  negligently  causing  the 
death  of  her  husband,  alleging  that 
deceased  was  a  freight  brakeman  in 
the  employ  of  the  defendant  railway 
company,  engaged  in  interstate  com- 
merce; that  his  death  was  caused  by 
his  head  coming  in  contact  with  an 
overhead  bridge,  negligently  main- 
tained by  the  defendant.  Specifically, 
the  negligence  charge  was  (1)  con- 
structing and  maintaining  over  its 
tracks  a  bridge  with  insufficient 
clearance;  and  (2)  operating  a  train 
under  such  bridge,  without  having 
given  the  decedent  timely  and  suffi- 
cient warning  of  such  dangers.  On 
the  trial,  however,  the  first  ground  of 
negligence  was  abandoned,  and  the 
case  was  submitted  upon  the  second 
ground  only.  There  resulted  a  ver- 
dict and  judgment  for  the  plaintiff 
on  which  defendant  appealed.  It  ap- 
peared that  on  the  run  for  which  de- 
cedent was  employed  there  were  seven 


overhead  bridges  constructed  at  dif- 
ferent elevations.  Four  of  these  were 
so  high  that  they  were  in  no  sense 
dangerous.  Three  of  them,  known 
respectively  as  the  W  bridge,  S  bridge 
and  F  bridge,  were  approached  in  the 
order  •  named.  The  W  bridge  had  a 
clearance  of  15  feet  10  inches,  that 
is  to  say,  the  distance  between  the 
top  of  the  rails  and  the  under  sur- 
face of  the  bridge  was  15  feet  10 
inches.  The  S  bridge  had  a  like 
clearance,  and  the  lowest  part  of  the 
F  or  third  bridge  had  a  clearance  of 
19  feet  7  inches.  There  was  evidence 
that  the  clearances  of  these  bridges 
were  such  that  a  man  could  not  stand 
upon  a  box  car  of  ordinary  height 
and  escape  being  struck  on  the  head 
by  the  bridges,  and  that  the  clear- 
ances of  two  of  the  bridges  were 
such  as  not  to  permit  a  man  to  sit 
erect  upon  such  a  box  car  in  passing 
under  them  without  a  like  contact. 
Decedent  was  found,  on  the  arrival 
of  the  train  at  the  next  station  after 
passing  all  three  of  these  bridges, 
lying  upon  the  top  of  the  tender, 
with  a  gash  in  his  forehead  and  his 
neck  broken,  either  dead  or  dying. 
There  was  no  witness  to  his  injury, 
and  the  court  permitted  the  jury  to 
infer  the  cause  of  death  from  his  po- 
sition upon  the  tender  of  a  given 
height,  considered  in  connection  with 
his  own  height,  in  relation  to  the 
clearances  of  the  bridges  under  which 
he  had  passed,  as  well  as  from  the 
nature    of    his    injuries.      On    the    ap* 
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to  its  employees  to  use  such  lights  for  the  purpo.se  of  locating  and  avoiding  the 
switch  stands,  a  use  for  which  they  were  suitable  and  to  which  from  their 
very  nature  the  defendant  must  have  known  its  employees  would  put  them, 
and  therefore  that  the  defendant  was  charged  with  the  duty  of  exercising  rea- 
sonable care  to  keep  them  burning  so  that  its  employees  would  not  be  misled 
by  their  absence  in  locating  and  avoiding  the  switch  stands. 

6.  Federal  Employers'  I<lablUty  Act — ^Injuries  to  yard  engine  foreman— As- 
sumption of  risk — ^Instruction  to  jury. 
An  instruction  requested  by  a  railroad  company,  sued  under  the  Federal 
Employers'  Liability  Act  for  personal  injuries  sustained  by  its  yard  engine 
foreman,  is  properly  refused  when  it  is  sought  thereby  to  charge  the  jury, 
when  the  law  is  to  the  contrary,  that  an  employee  assumes  a  risk  created  by 


peal  from  the  aforesaid  judgment,  de- 
fendant contended  not  only  that  there 
was  a  failure  of  definite  proof  as  to 
the  cause  of  the  death,  and  a  failure 
to  show  which  of  the  three  bridges 
caused  the  injuries  resulting  in  death, 
but  also  that  decedent  had  assumed 
the  risk  of  injury  from  these  sources, 
if  he  was  so  injured,  and  that  for  this 
last  reason,  if  for  no  other,  the  court 
should  have  directed  a  verdict  in 
favor  of  the  defendant.  With  re- 
spect to  this  phase  of  the  case,  it  was 
made  to  appear  on  behalf  of  plaintiff 
that  the  decedent  had  never  before 
made  this  particular  run,  and  had 
therefore  never  passed  under  these 
bridges.  It  was  further  shown  that 
prior  to  starting  upon  this  trip  the 
conductor  gave  decedent  some  general 
instructions  regarding  his  duties,  and 
told  him,  among  other  things,  to  be 
on  the  lookout  for  overhead  bridges, 
because  some  of  them  would  not  clear 
them  standing  up  on  the  cars.  The 
evidence  was  not  such,  however,  as  to 
require  the  jury  to  find  that  decedent 
had  been  told  that  many  of  these 
bridges  would  not  clear  him  if  he  was 
sitting  on  the  car  or  standing  on  the 
tender.  On  behalf  of  defendant,  evi- 
dence was  adduced  tending  to  show 
that  decedent  had  made  this  par- 
ticular run  before  and  was,  therefore, 
aware  of  the  several  bridges,  and  fur- 
thermore, that  he  had  been  given 
specific  direction  to  watch  out  for 
these  particular  bridges,  and  had 
been  told  that  on  certain  of  them  he 


could  not  safely  sit  or  stand  upon 
the  freight  car  while  passing  under 
them.  Under  these  circumstances 
the  court  held,  in  affirming  the  judg- 
ment for  defendant,  that  it  was 
clearly  a  jury  question  whether  there 
had  been  given  sufficient  warning  of 
the  danger  to  be  encountered  on  this 
run,  and  whether  the  deceased  was 
chargeable  with  knowledge  of  such 
danger.  Philadelphia  &  B.  B.  Co.  v. 
Marland,  152  C.  C.  A.  51,  239  Fed.  1, 
15  N.  C.  C.  A.  402  (1917). 

The  plaintiff's  decedent,  a  head 
brakeman,  was  struck  by  the  brace 
of  a  bridge  and  killed  while  leaning 
from  the  step  of  the  engine  to  ascer- 
tain whether  a  certain  box  car  near 
the  engine  had  a  hot  box.  The  engine 
was  leaking  a  great  amount  of  steam 
at  the  time,  and  this,  coupled  with 
the  fact  that  the  deceased  would 
naturally  look  in  the  direction  oppo- 
site to  the  position  of  the  bridge  in 
ascertaining  the  condition  of  the  hot 
box,  combined  to  cause  the  accident. 
The  side  of  the  bridge  upon  which 
the  deceased  was  killed  was  approxi- 
mately two  feet  from  the  side  of 
the  engine,  and  was  of  the  construc- 
tion generally  used.  It  appeared  that 
the  deceased  had  passed  this  particu- 
lar point  more  than  four  hundred 
times  in  both  daylight  and  darkness, 
and  should  have  been  familiar  with 
the  location  of  the  bridge.  From  a 
verdict  and  judgment  for  the  plaintiff 
in  the  sum  of  $8,000,  the  defendant 
appealed.      The     court    reversed    the 
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his  employer's  negligence  merely  because  he  had  as  good  an  opportunity  as  his 
employer  of  knowing  of  its  existence. 

7.  Instructions — ^Refusal  of  request — Substance  repeatedly  given. 

There  is  no  error  in  refusing  an  instruction  when  the  substance  thereof 
was  given  in  charge  to  the  jury  over  and  over  again  for  both  sides. 

8.  Federal  Employers'   I<lability  Act — ^Injuries  to  yard  engine  foreman— Un- 

lighted  switch  lamp— Instruction  to  jury— Assumption  of  risk. 
In  an  action  under  the  Federal  Employers'  Liability  Act  against  a  rail- 
road company  by  its  yard  engine  foreman  for  personal  injuries  sustained  when, 
in  the  nighttime,  he'^fell  over  a  yard  switch  stand,  the  lamp  on  which  was  not 
burning,  where  plaintiff  claimed  that  the  lamp  had  gone  out  because  the  de- 
fendant's  employee  in  charge  thereof  had  negligently  failed  to  keep  it  filled 


judgment  and  remanded  the  case  with 
directions  to  grant  a  new  trial  upon 
the  issue  of  the  defendant's  negli- 
gence. '*The  plaintiff  was  entitled," 
said  the  court,  "to  have  the  jury  pass 
upon  the  question  as  to  whether  fhere 
was  an  escape  of  more  than  the  ordi- 
nary amount  of  steam,  and  whether 
that  was  the  proximate  cause  of  the 
injury.  If  the  defendant  was  negli- 
gent, the  question  whether  the  em- 
ployee would  be  held  to  have  assumed 
the  risk  was  one  for  the  jury."  Ball 
y.  Northern  Pac.  B.  Co.,  102  Wash. 
668,  173   Pac.  1029   (1918). 

B.    Timbers  over  tracks. 

The  plaintiff's  decedent,  an  experi- 
enced yard  brakeman,  was  employed 
in  that  capacity  by  the  defendant 
railroad  company  in  a  certain  yard. 
Among  the  industries  served  by  that 
yard  was  that  of  a  brewing  com- 
pany, which  had  a  private  switch 
running  through  its  premises  and 
connected  with  defendant's  main  line. 
Some  time  prior  to  the  injury  which 
caused  the  death  of  the  decedent,  the 
brewing  company  had  carpenters 
in  its  employ  place  several  pieces 
of  timber  of  substantial  size  in  a 
horizontal  position  across  the  switch 
track  and  at  such  a  height  that  there 
was  a  clearance  of  between  3  and  4% 
feet  above  the  top  of  an  ordinary 
box  car.  Decedent,  riding  upon  a  car 
which  was  being  moved  upon  this 
switch  track  was  struck  by  the  over- 


hanging timber,  knocked  from  the 
car  and,  striking  the  ground,  sus- 
tained a  fracture  of  the  skull  which 
soon  caused  his  death.  An  action 
having  been  brought  by  his  adminis- 
trator to  recover  damages  for  the 
death,  the  defendant  contended  not 
only  that  it  had  been  guilty  of  no 
negligence,  but  also  that  the  dece- 
dent, having  worked  in  the  yard  for 
a  considerable  period  of  time,  had 
been  aware  of  the  existence  of  this 
overhanging  timber,  and  was  charge- 
able with  having  assumed  the  risk 
of  injury  thereby.  In  support  of  this 
contention,  defendant  adduced  the 
testimony  of  a  fellow  brakeman  and 
the  conductor  of  the  yard  crew,  both 
of  whom  testified  in  effect  that  de- 
cedent had  been  employed  by  the  de- 
fendant in  the  yard  in  question  for 
a  period  of  nearly  one  month  prior 
to  the  accident  in  suit,  and  that  both 
of  them  had  called  his  attention  to 
the  presence  of  the  overhanging  tim- 
ber and  had  warned  him  to  be  on 
guard  against  being  struck  thereby. 
On  the  other  hand,  there  was  testi- 
mony to  the  effect  that  decedent's 
employment  with  the  defendant  in 
this  particular  yard  dated  back  to 
no  more  than  5  or  6  days  prior  to 
the  injury,  and  tended  to  show  like- 
wise that  he  had  never  prior  to  the 
occasion  of  the  injury  been  upon  the 
switch  track  where  the  accident  oc- 
curred. The  jury  returned  a  verdict 
for  the  plaintiff,  and  judgment  hav- 
ing been  entered  and  a  writ  of  error 
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with  oiL  held  fhat  the  refusal  of  an  instruction  requested  by  the  defendant  was 
proper  because  of  the  erroneous  charge  therein  that,  if  the  plaintiff  had  been 
working  in  the  yard  in  which  the  switch  was  located,  and  knew  that  the  switch 
stand  over  which  he  fell  was  there,  and  had  known  it  for  years  prior  to  the 
alleged  accident,  he  assumed  the  risk  of  such  danger,  if  any  there  was,  from 
such  unlighted  switch,  such  charge  beinjz  objectionable  because,  while  plaintiff 
admitted  knowing  the  location  of  all  of  the  switches,  he  fell  over  the  switch 
stand  in  the  dark,  not  knowin^^  that  he  was  then  in  its  vicinity,  which  fact 
would  have  been  disclosed  to  him  had  the  lamp  been  burning. 

9.    InBtractioiia — ^Right  of  court  to  limit  number. 

Trial  courts  are  required  to,  and  should  only,  grant  instructions  sufficient 
in  number  and  character  to  guide  the  jury  in  determining  the  issues  involved 


refused  by  the  state  supreme  court,  a 
writ  of  error  was  sued  out  in  the 
United  States  Supreme  Court,  where 
the  contentions  made  below  were  re- 
newed. It  had  bden  admitted  below 
and  was  conceded  on  further  appeal 
that  the  action  was  governed  by  the 
Federal  Employers'  Liability  Act.  Ob- 
jection was  made  principally  on  this 
appeal  to  the  refusal  of  the  trial 
court  to  charge  the  jury  that  if  the 
decedent  knew  of  the  presence  of  the 
overhanging  timber,  and  that  it  would 
not  clear  a  man  standing  on  the  top 
of  a  box  car,  and  with  such  knowl- 
edge continued  in  the  service  of  the 
defendant  company,  where  his  du- 
ties required  him  from  time  to  time 
to  pass  under  such  timber,  then  de- 
cedent should  be  held  to  have  as- 
sumed the  risk  of  being  injured 
thereby  and  could  not  recover  in  this 
action.  In  affirming  the  judgment 
the  court  held  that  while  the  instruc- 
tion requested  was  in  no  way  objec- 
tionable if  it  conformed  to  the  facts 
of  the  case,  the  refusal  of  the  trial 
court  to  give  such  instruction  could 
not  be  made  the  ground  for  a  reversal 
in  view  of  the  finding  of  the  jury 
that  the  decedent  had  not,  prior  to 
the  accident,  been  aware  of  the  ex- 
istence of  this  timber.  ''The  bur- 
den of  proof  of  the  assumption  of 
risk,'*  said  the  court,  **was  upon  de- 
fendant, and  unless  the  evidence 
tending  to  show  it  was  clear  and 
from  unimpeached  witnesses,  and  free 
from    contradiction,    the    trial     court 


could  not  be  charged  with  error  in  re- 
fusing to  take  the  question  from  the 
jury."  Kanawha  &  M.  B.  Oo.  v. 
Kerse,  239  U.  S.  576,  60  L.  Ed.  448, 
36  Sup.  Ct.  174  (1916). 

0.     Buildings   beilde   tracks. 

1.    Goal  bin. 

The  plaintiff,  a  switchman,  was 
crushed  between  the  side  of  a  coal 
car  and  the  bin  into  which  it  had 
been  unloaded.  The  track  approach- 
ing the  bin  lay  in  the  form  of  a  sharp 
curve,  so  that  the  body  of  the  car 
moved  from  its  position  directly  over 
the  track  towards  the  inside  of  the 
curve,  thus  swinging  the  end  of  the 
car  upon  which  the  plaintiff  was  rid- 
ing nearer  to  the  bin.  The  plaintiff 
testified  that  he  knew  from  experi- 
ence that  the  car  would  swing  in  the 
manner  described  at  the  place  of  the 
accident,  but  did  not  have  it  in  mind 
at  the  time.  From  a  verdict  and 
judgment  for  $10,000,  the  defendant 
appealed.  The  court,  in  reversing 
the  judgment,  held  that  as  the  plain- 
tiff used  the  track  and  the  facilities 
for  switching  at  that  point  without 
protest  or  complaint,  and  as  he  knew 
the  condition  of  the  track  and  the 
tendency  of  the  body  of  a  car  to 
move  towards  the  center  of  the  curve, 
he  assumed  the  risk.  "The  situation 
was  open  to  his  inspection,"  said  the 
court,  "and  the  conditions  which  re- 
late to  this  accident  were  simple  and 
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in  the  case  on  trial,  and  they  have  the  right  to  limit  the  number  of  instruc- 
tions to  be  considered  by  them  accordingly. 

10.  Instructions — ^Number  to  which  court  may  limit  counseL 

The  number  of  instructions  to  which  the  trial  court  limits  counsel  cannot 
be  an  arbitrary  one  applicable  to  all  cases  alike,  but  must  depend  in  each 
case  upon  the  number  of  issues  therein  involved. 

11.  Damages — Personal  injuries — Ezcessiveness. 

In  an  action  under  the  Federal  Employers'  Liability  Act  against  a  rail- 
road company  for  personal  injuries  sustained  by  its  yard  engine  foreman,  where 
plaintiff  as  a  result  of  his  injury  was  suffering  from  a  double  hernia  which 
would  be  permanent  unless  relieved  by  an  operation  which  might  or  might  not 


evident.  He  represented  the  appel- 
lant in  everything  connected  with 
this  service,  and  if  a  change  was 
needed,  it  was  his  duty  to  suggest  it, 
and,  if  he  did  not,  to  perform  the 
duty  which  he  had  assumed  to  do 
at  his  own  risk."  Morris  v.  Pryor, 
272  Mo.  350,  198  8.  W.  817  (1917). 
Plaintiff,  employed  by  defendant  as 
a  brakeman  upon  a  train  operating  in 
interstate  commerce,  was  injured 
while  attempting  to  place  a  coal  car 
upon  an  elevated  track  leading  to  the 
defendant's  coal  chutes.  His  injury 
arose  from  the  fact  that  the  coal 
bins  on  this  siding  were  placed  in 
such  close  proximity  to  the  track  that 
there  was  no  room  between  the  sides 
of  the  cars  and  the  engines  and  ten- 
ders and  such  coal  bins  for  the  safe 
passage  between  them  of  the  body 
of  a  person  riding  upon  the  sides  of 
such  cars  or  tenders  and  engines.  It 
was  alleged  that  this  construction 
was  negligent,  and  that  the  plaintiff, 
while  riding  upon  the  side  of  the  car 
being  placed  upon  this  siding,  was 
injured  by  coming  in  contact  with 
such  coal  bins,  the  engineer  having 
negligently  failed  to  stop  the  train 
when  plaintiff,  seeing  his  danger, 
gave  the  signal  to  stop.  In  appealing 
from  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  contended, 
among  other  things,  that  the  trial 
court  had  erroneously  instructed  the 
jury  in  respect  of  the  issue  of  as- 
sumption of  risk  when  it  charged 
them    that    while    plaintiff,    on    enter- 


ing the  employment  of  defendant  as 
brakeman,  assumed  all  the  risks  or- 
dinarily incident  to  that  particular 
position,  and  also  assumed  the  risks 
which  were  known  to  him,  or  that 
he  should  discover  in  the  discharge  of 
his  duty,  he  did  not  assume  any  risk 
or  danger  caused  by  the  negligence  of 
the  defendant.  In  reversing  the 
judgment,  because  of  this  and  other 
errors,  the  supreme  court  held  that 
the  rule  was  too  well  settled  to  re- 
quire the  citation  of  authorities  that 
under  the  common-law  doctrine  of  as- 
sumed risk  the  plaintiff  in  a  negli- 
gence suit  did  not  assume  any  risks 
or  dangers  from  the  negligence  of  the 
defendant  of  which  he  had  no  knowl- 
edge; but  that  it  was  equally  well 
settled  that  at  common  law  the  plain- 
tiff did  assume  the  risks  and  dangers 
caused  by  the  negligence  of  the  de- 
fendant of  which  he  did  have  prior 
knowledge.  There  was  evidence  in- 
troduced, the  court  pointed  out,  to 
the  effect  that  the  plaintiff  in  this 
case  had  actual  knowledge,  long  prior 
to  the  accident,  of  the  alleged  negli- 
gent construction  of  the  coal  bins  and 
track.  It  followed  that  if  the  case 
was  one  governed  by  the  common- 
law  doctrine  of  assumed  risk,  the 
charge  was  erroneous,  the  court  be- 
ing further  of  opinion  that  the  case 
was  one  governed  exclusively  by  the 
Federal  Employers'  Liability  Act.  It 
was  clear  that  the  common-law  doc- 
trine of  assumed  risk  applied,  there 
being  no  evidence  that  defendant  had 
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be  a  success,  and  which,  according  to  the  evidence,  would  be  attended  with 
danger  to  life,  and  plaintiff  was  still  suffering  pain  at  intervals,  and  was  com- 
pelled to  wear  a  truss,  and  his  capacity  for  work  had  been  materially  reduced, 
held  that,  while  the  verdict  for  $15,000  was  lar^e,  it  could  not,  on  the  evidence, 
be  safely  said  that  it  was  the  result  of  passion,  prejudice,  or  corruption  on 
the  part  of  the  jury. 

Action  under  the  Federal  Employers'  Liability  Act  against  a  rail- 
road company  for  personal  injuries  sustained  by  its  yard  engine 
foreman.    Judgment  for  plaintiff  affirmed. 


violated  any  statute  for  the  safety  of 
employees.  Chicago,  B.  I.  &  G.  By. 
Co.  V.  De  Bord,  —-  Tex.  — ,  192  8.  W. 

767  (1917). 

2.     Freight   hoosa   door. 

The  plaintiff's  decedent,  a  freight 
conductor,  was  caught  between  the 
door  post  of  a  freight  house  and  the 
doors  of  a  refrigerator  car  which 
was  wider  than  the  ordinary  car  and 
killed.  The  freight  house  was  so 
constructed  that  cars  could  be  moved 
into  it  ahd  be  unloaded  therein.  The 
deceased  was,  at  the  time  of  the  ac- 
cident, superintending  the  placing  of 
the  cars  in  the  freight  house,  and 
though  he  knew  the  doors  of  the  car 
had  been  opened  so  that  only  a  few 
inches  leeway  existed  between  the 
side  of  the  oar  and  the  doorway  of 
the  freight  house,  he  thoughtlessly 
stepped  so  near  to  the  doors  in  an  en- 
deavor to  see  if  the  cars  were  being 
properly  placed  as  to  be  caught  by 
them.  The  deceased  had  been  en- 
gaged in  switching  operations  at  the 
scene  of  the  accident  for  a  period  of 
at  least  6  years,  and  had  seen  many 
cars,  like  the  one  which  caused  the 
injury,  pass  through  the  door  of  the 
freight  house.  The  trial  court  sub- 
mitted the  case  to  the  jury  under  an 
instruction  that  the  defense  of  as- 
sumption of  risk  was  not  available 
to  the  carrier  in  an  action  under  the 
Federal  Employers'  Liability  Act. 
This  was  alleged  as  error  on  appeal 


by  the  defendant  from  a  verdict  and 
judgment  for  the  plaintiff.  The  court, 
in  reversing  the  judgment,  without 
granting  a  new  trial,  held  that  the 
defense  of  assumption  of  risk  was 
still  available  under  the  Federal  Em- 
ployers' Liability  Act,  and  that  the 
deceased  as  a  matter  of  law  assumed 
the  risk  of  the  condition  which  re- 
sulted in  his  death.  Miller  v.  Michi- 
gan Gent.  B.  Co.,  185  Mieh.  432,  152 
N.  W.  235  (1915). 

3.    Platform. 

The  plaintiff's  decedent,  a  brake- 
man,  was  struck  and  killed  by  a 
platform  projecting  to  within  8 
inches  of  the  side  of  the  car  upon 
which  he  was  riding.  He  was  riding 
upon  the  side  of  the  car  for  the  pur- 
pose of  pulling  the  coupling  pin  and 
thereby  causing  the  car  to  be  "kicked 
in"  upon  a  siding.  The  platform 
was  part  of  a  stockyard  at  that  point, 
and  being  built  when  cars  of  less 
width  were  in  use,  the  danger  from 
the  use  of  wider  cars  like  the  one  in 
question  did  not  exist.  The  deceased 
had  worked  on  this  particular  run 
for  three  or  four  months,  and  several 
years  before  had  worked  on  a  train  . 
carrying  live  stock  over  the  same 
road  twice  a  week.  From  a  verdict 
and  judgment  for  the  plaintiff  in  the 
sum  of  $11,000,  the  defendant  ap- 
pealed, contending  the  evidence 
showed  that  the  deceased,  from  hav- 
ing been  employed  on  the  stoek  train 
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For  appellant — ^Hirsh,  Dent  &  Landau,  C.  N.  Burch  and  H.  D. 
Minor. 

For  appellee — ^N.  Vick  Bobbins  and  Anderson,  VoUor  &  Kelly. 

SMITH,  C.  J.  This  is  an  appeal  from  a  judgment  for  damages 
alleged  to  have  been  sustained  by  the  appellee  while  in  the  employ 
of  the  appellant  by  reason  of  its  negligence. 

In  September,  1914,  and  for  some  years  prior  thereto,  the  appellee 


and  afterwards  on  the  daily  local 
train,  must  have  been  sufficiently  fa- 
miliar with  the  construction  of  the 
platform  to  know  of  its  defects  and 
assume  the  risk.  The  court  in  affirm- 
ing the  judgment  held  'that  the  ques- 
tion of  assumption  of  risk  was  prop- 
erly left  to  the  jury,  since  there  was 
no  sufficient  proof  that  the  deceased 
knew  of  the  dangerous  condition  of 
the  platform  or  should  have  been 
charged  with  notice  of  it.  As  the 
court  pointed  out,  the  employee  did 
not  assume  the  risk  of  the  employ- 
er's negligence  in  not  providing  safe 
and  suitable  appliances  with  which  to 
work,  unless  the  defect  was  so  patent 
and  obvious  as  to  be  readily  observed 
by  him,  and  he  continued  to  use  it 
without  objection.  Henderson  v. 
Union  Pac.  B.  Co.,  100  Neb.  734,  161 
N.  W.  267   (1917). 

D.    Mall  crane. 

The  plaintiff's  decedent,  a  locomo- 
tive engineer,  was  struck  and  killed 
by  a  mail  crane  extending  over  the 
track,  while  he  was  leaning  out  of  his 
cab  to  more  closely  observe  whether 
a  certain  driving  pin  was  running 
hot.  The  crane  in  question  was  ad- 
mittedly placed  too  near  the  track 
for  the  safety  of  employees.  It  fur- 
ther appeared,  however,  that  the  de- 
ceased had  made  156  trips  past  the 
point  in  question  during  the  preced- 
ing 6  months  of  his  employment. 
From  a  verdict  and  judgment  of  $15^- 


000  for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  question  of 
assumption  of  risk  was  properly  left 
to  the  jury,  and  that  the  Federal  Em- 
ployers* Liability  Act  left  the  de- 
fense of  assumption  of  risk  as  it  was 
at  common  law,  as  recognized  ai^d 
construed  by  the  federal  courts.  The 
court  pointed  out  that,  while  the  de- 
ceased had  passed  the  mail  crane 
many  times  in  the  course  of  his  du- 
ties, nevertheless,  since  it  was  a  de- 
vice separate  and  apart  from  the  en- 
gine, with  which  he  had  nothing  to 
do,  there  was  nothing  to  show  that 
he  so  clearly  appreciated  the  fact 
that  the  mail  crane  was  set  too  close 
to  the  track  as  to  cause  it  to  be  de- 
clared, as  a  matter  of  law,  that  he  as- 
sumed the  risk.  Southern  Pac.  Co.  v. 
Berkshire,  —  Tex.  Civ.  App.  — ,  207 
S.  W.  323   (1919). 

IS.     Stone  in  wall  of  cat. 

The  plaintiff's  decedent,  a  locomo- 
tive engineer,  was  struck  by  a  stone 
projecting  from  an  embankment  along 
the  right  of  way  and  killed,  while 
standing  on  the  steps  leading  down 
from  the  gangway  that  formed  the 
fore  part  of  the  tender.  He  had  as- 
sumed such  a  position  in  order  to 
watch  a  certain  hqt  box,  which  was 
being  treated  by  running  water  from 
the  tank  into  the  box.  The  distance 
from  the  outside  of  the  tank  to  the 
bluff   which   struck   the   plaintiff  was 
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was  in  the  appellant's  employ  as  an  engine  foreman  in  the  appel- 
lant's yard  at  Vicksbnrg,  charged  with  the  duty  of  **  making  up 
all  trains  ♦  ♦  ♦  that  had  to  be  switched  in  the  Vieksburg  yards. ' ' 
There  are  52  switch  tracks  in  this  yard,  each  controlled  by  a  lever 
extending  from  the  track  to  a  switch  stand  about  6  feet  therefrom. 
On  the  top  of  each  of  these  stands  is  an  oil  lamp.  These  switch 
stands,  including  the  lamps  on  the  top  thereof,  are  about  3  feet 
high.  The  lamps  which  bum  oil  are  inspected  each  day  by  an  em- 
ployee of  the  appellant  whose  duty  it  is  to  keep  them  filled  with  oil 


only  about  20  inches.  The  hot  box 
required  constant  attention,  and  it 
appeared  that  the  deceased  had  as- 
sumed the  customary  position  of  an 
engineer  examining  a  hot  box  at  the 
time  of  the  accident.  From  a  verdict 
and  judgment  for  the  plaintiff  in  the 
sum  of  $2,500,  the  defendant  ap- 
pealed, contending  that  as  the  de- 
ceased had  passed  the  point  where  the 
accident  occurred  a  number  of  times, 
and  knew  the  danger,  he  assumed  the 
risk.  The  court,  in  affirming  the 
judgment,  held  that  the  deceased  did 
not  assume  the  risk  of  injury  from 
the  negligent  failure  of  the  railroad 
to  use  ordinary  care  to  furnish  him 
a  safe  place  to  work,  and  that  the 
question  of  whether  the  defendant 
was  negligent  in  leaving  the  bluff 
along  the  right  of  way  with  only  a 
clearance  of  about  20  inches  was  a 
question  for  the  jury.  Brown  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  —  Mo.  App. 
— ,  212  S.  W.  26   (1919). 

F.    Misplaced  oars. 

The  plaintiff,  a  brakeman,  was 
strick  and  injured  by  a  coal  car 
standing  upon  a  sidetrack,  as  he 
stepped  from  the  cab  of  the  engine 
to  throw  a  switch,  that  a  car  of  the 
train  might  be  set  out  upon  the  sid- 
ing. The  coal  car  had  been  set  so 
close  to  the  junction  of  the  sidetrack 
with  the  main  line  that  it  was  only 
two  feet  from  the  side  of  the  cab 
at     the     point     where    the    plaintiff 


alighted.  It  was  early  in  the  morn- 
ing, and  dark,  and  though  the  en- 
gine was  equipped  with  an  electric 
headlight,  such  Ught  did  not  enable 
the  plaintiff  to  see  the  car  in  question 
at  the  point  where  he  stepped  off.  If 
the  car  had  been  left  at  the  proper 
place  upon  the  sidetrack,  and  beyond 
the  point  of  clearance,  the  accident 
would  never  have  happened.  The 
court,  in  affirming  a  judgment  for 
the  plaintiff,  held  that  the  question 
of  assumption  of  risk  under  the  Fed- 
eral Employers'  Liability  Act  was 
properly  submitted  to  the  jury.  Mills 
V.  Roberts,  —  Ark.  — ,  206  S.  W.  751 
(1918). 

The  plaintiff,  a  locomotive  fireman, 
was  struck  by  a  lighted  ** marker" 
projecting  from  the  side  of  a  caboose 
which  had  been  set  so  close  to  the 
end  of  a  track  branching  off  from  the 
one  upon  which  his  engine  was  ap- 
proaching that  when  he  suddenly  put 
his  head  out  of  the  cab  window  a 
collision  occurred.  The  operatives  in 
the  switch  tower  had  .  signaled  the 
train  of  which  the  plaintiff  was  fire- 
man to  enter  the  yards,  and  the  en- 
tire movement  of  their  train  and  the 
track  upon  which  it  entered  was  con- 
trolled entirely  from  the  switch  tower. 
It  was  presumed  that  when  such  a 
signal  to  go  ahead  had  been  given, 
the  track  was  clear  of  obstructions. 
The  plaintiff  did  not  know  of  the 
presence  of  the  caboose  upon  the  ad- 
joining track  or  of  the  projection  by 
which  he  was  injured  until  the  acci- 
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and  burning.  Two  of  the  opposite  sides  of  each  lamp  are  of  green 
glass,  and  two  are  of  red,  so  that  on  two  sides  the  light  therefrom 
appears  green,  and  on  the  other  two  red,  indicating  according  to  the 
direction  in  which  they  are  turned  whether  the  switch  is  open  or 
closed. 

The  appellee  is  an  expert  switchman,  was  familiar  with  the  appel- 
lant's yard,  and  knew  the  location  of  each  switch  therein.  On  the 
early  morning  of  September  14,  1917,  while  it  was  yet  dark,  he 
stepped  off  of  a  slowly  moving  car  of  an  interstate  train  which  his 


dent  happened.  Negligence  on  the 
part  of  the  defendant  was  alleged  in 
permitting  the  caboose  to  stand  too 
near  the  track  upon  which  the  train 
of  the  plaintiff  approached  and  over 
which  it  had  to  move.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  that  the  question  of 
assumption  of  risk  was  properly  left 
to  the  jury.  "It  was  for  the  jury 
to  determine  from  this  evidence," 
said  the  court,  **as  to  plaintiff's  pre- 
vious knowledge  of  conditions  in  the 
yards,  whether  the  inference  was  to 
be  drawn  therefrom  that  he  knew  of 
the  risk,  whether  it  was  open  and 
obvious,  and  whether  he  appreciated 
the  danger  incident  thereto  and  vol- 
untarily agreed  to  assume  it.  Upon 
neither  authority  nor  reason  can  a 
servant  be  held  to  have  assumed  the 
risk  of  a  dangerous  and  unusual  con- 
dition, brought  about  by  the  negli- 
gence of  the  master,  or  his  employees, 
of  which  he  was  ignorant  and  could 
not  know  of  by  the  exercise  of  ordi- 
nary care.''  Chesapeake  &  O.  B.  Co. 
V.  Meadows,  119  Va.  33,  13  N.  O.  C. 
A.  376,  89  S.  E.  244  (1916). 

The  plahitiff's  decedent,  a  switch- 
man, was  killed  while  passing  be- 
tween a  car  placed  near  the  end  of 
a  switch  track  and  another  car  mov- 
ing out  of  an  adjoining  sidetrack 
which  converged  towards  it.  The  two 
sidetracks  converged  at  the  place  of 
the  accident,  and  the  stationary  car 
had  been  placed  so  close  to  the  end 


of  the  track  upon  which  it  was  stand- 
ing that  insufficient  room  was  left 
for  a  •  person  to  pass  between  the 
two  cars.  The  deceased  did  not  know 
that  the  car  protruded  to  such  a  dis- 
tance as  to  render  it  unsafe  to  pass 
between  them.  From  a  judgment  for 
$6,000  in  favor  of  the  plaintiff,  the 
defendant  appealed.  The  court,  in  af- 
firming the  judgment,  held  that  as 
the  deceased  did  not  know  that  the 
position  of  the  car  rendered  his  act 
of  passing  between  them  unsafe,  it 
could  not  be  said  as  a  matter  of  law 
that  he  assumed  the  risk,  but  was 
guilty  at  the  most  of  only  contribu- 
tory negligence,  which  could  only 
reduce  the  amount  of  the  recovery, 
and  not  completely  bar  it.  Bober- 
son  V.  St.  Louis  Merchants'  Bridge 
Terminal  By.  Co.,  —  Mo.  App.  — , 
213   8.  W.  873    (1919). 

The  deceased,  a  freight  brakeman, 
at  the  time  of  the  accident,  was  en- 
gaged with  his  foreman  in  changing 
two  cars  of  his  train  from  the  main 
track  onto  a  passing  track  and  then 
onto  a  back  track  which  opened  off 
from  the  passing  track.  The  two 
cars  were  pulled  out  on  the  passing 
track,  and  the  rear  car  was  left 
standing  thereon  at  a  point  near  the 
entrance  to  the  back  track,  while  the 
car  next  to  the  locomotive  was  being 
relocated  on  the  back  track.  The  de- 
ceased climbed  on  the  car  that  was 
being  relocated  on  the  south  side  at 
the  end  next  to  the .  locomotive,  and, 
pursuant  to  orders  from  his  foreman. 
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crew  was  then  engaged  in  switching  in  order  to  signal  the  engineer, 
and,  after  taking  about  two  steps,  fell  over  the  stand  of  switch  No. 
6,  the  lamp  of  which  was  not  burning,  and  was  injured.  The  appellee 
passed  this  switch  stand  a  short  time  before  he  was  injured,  and  the 
lamp  thereon  was  then  burning,  though  this  fact  seems  not  to  have 
attracted  his  attention;  the  switch  having  been  turned  by  another 
member  of  the  crew. 

The  employee  of  the  appellant  in  charge  of  the  switch  lamps  testi- 
fied that  he  inspected,  filled,  and  lighted  the  lamp  of  switch  No.  6 


proceeded  to  uncouple  the  car  from 
the  locomotive.  The  car  on  the  pass- 
ing track  had  been  left  standing  at 
a  point  so  close  to  the  entrance  to 
such  back  track  that  there  was  but 
a  12-inch  passing  space  between  the 
two  cars.  While  the  deceased  was 
uncoupling  the  said  car  as  it  was  mov- 
ing backwards,  he  was  struck  by  the 
car  left  on  the  passing  track,  thrown 
under  the  wheels  of  the  tender  and 
injured  so  that  he  died  a  few  min- 
utes later.  It  appeared  that  the  de- 
ceased was  very  inexperienced  in  rail- 
road work,  and  did  not  know  of  the 
close  proximity  of  the  car  on  the 
passing  track  to  the  entrance  of  the 
back  track,  and  that  he  had  no  warn- 
ing of  the  danger  he  was  about  to 
encounter  while  attempting  to  ride 
the  other  car  back.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed..  The  court  reversed  the 
judgment  and  instructed  that  a  new 
trial  be  granted  the  defendant,  but 
held  that  the  deceased  did  not  assume 
the  risk  of  the  condition  which  re- 
sulted in  his  death.  Chicago  &  E.  B. 
Co.  V.  Feightner,  —  Ind.  App.  — ,  114 
N.  E.  659   (1916). 

The  plaintiff's  decedent,  at  the  time 
of  the  accident,  was  testing  out  an 
engine.  He  had  driven  it  four  or  five 
miles  down  the  southbound  main  Une 
and  was  returning  on  the  same  track, 
running  against  the  current  of  traffic. 
This  was  contrary  to  the  rules  of  the 
company,  but  the  testing  of  engines 
in  this  manner  was  a  nightly  occur- 


rence. Another  engine  had  been  left 
on  a  crossover  track  by  a  feUow 
employee,  so  close  to  the  track  upon 
which  the  deceased  was  running  that 
a  collision  occurred  which  resulted 
in  the  death  of  the  plaintiff's  dece- 
dent. From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"There  is  no  evidence  going  to  show 
that  deceased  knew  beforehand  that 
the  engine  on  the  crossover  was  or 
was  likely  to  be  too  close  to  the  track 
on  which  he  was  operating  the  engine 
in  his  charge,  and,  if  there  had  been, 
his  act  was  an  act  of  contributory 
negligence,  not  an  assumption  of  risk 
arising  out  of  his  contract  of  em- 
ployment. Nor  did  his  contract  of 
employment  involve  him  in  any  gen- 
eral assumption  of  risk  from  the 
negligence  of  coemployees,  for  other- 
wise the  statute  counted  upon,  and 
declaring,  in  effect,  that  the  employee 
may  recover  upon  showing  that  one 
of  the  co-operating  causes  of  his  in- 
jury was  a  negligent  act  or  omission 
of  an  officer,  agent,  or  other  employee 
of  the  carrier,  would  be  inoperative." 
Louisville  &  N.  B.  Co:  v.  Fleming, 
194  Ala.  51,  69  So.  125  (1915). 

O.     Tracks  too  close. 

1.     Switch  yard. 

The  plaintiff,  a  brakeman,  was  in- 
jured while  upon  the  upper  rounds 
of  the  side  ladder  of  a  moving  freight 
car,    by    striking    against    the    comer 
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the  day  before  the  appellee  was  injured.  One  of  the  members  of 
appellee's  switch  crew  testified  that  he  examined  this  lamp  immedi- 
ately after  appellee  fell  over  it,  and  that  it  had  no  oil  in  it.  The 
appellee  had  a  small  lighted  lantern  at  the  time  he  was  injured,  but 
stated  that  he  was  not  using  it  to  locate  the  switch  stand,  but  was 
intending  to  use  it  in  signaling  the  engineer,  and  that  his  failure  to 
see  the  switch  stand  was  caused  by  the  absence  of  the  light  which 
should  have  been  burning  thereon.  There  was  evidence,  and  the  ap- 
pellee admitted,  that  these  switch  lamps  would  occasionally  go  out 


of  one  of  several  freight  cars  which 
were  standing  together  on  another 
track.  The  plaintiff  was  going  down 
the  ladder  in  question  to  set  a  switch, 
and  as  he  was  in  the  act  of  descend- 
ing, he  glanced  ahead  and  saw,  some 
35  feet  away,  among  the  cars  stand- 
ing on  the  next  track,  one  which  stood 
out  further  than  the  rest,  which  he 
thought  would  not  clear  him.  He  at- 
tempted to  get  back  upon  the  roof 
of  the  car,  but  was  hit  by  the  pro- 
jecting car  and  thrown  to  the  ground. 
From  a  judgment  for  the  plaintiff, 
the  defendant  excepted.  The  court, 
in  af&rming  the  judgment,  held  that 
the  trial  court  properly  refused  to  di- 
rect a  verdict  for  the  defendant, 
holding  that  the  risk  created  by  the 
failure  of  the  defendant's  servants 
to  set  the  cars  far  enough  in  upon 
the  track  so  that  an  accident  would 
not  occur  created  an  extraordinary 
risk,  which  the  deceased  did  not  as- 
sume through  not  having  known  of 
and  comprehended  it.  As  the  court 
said:  ''There  was  evidence  tending 
to  show  that  the  risk  was  not  obvi- 
ous, and  that  the  plaintiff  had  no 
knowledge  of  it,  and  that  no  instruc- 
tion or  caution  regarding  it  had  been 
given.  If  the  plaintiff  himself  •  was 
negligent  in  any  particular,  this  will 
not  bar  recovery,  for  it  cannot  be 
DMid  that  his  negligence  was  the  sole 
cause  of  his  injury."  Sanderson  v. 
Boston  &  M.  R.  R.,  91  Vt.  419,  101 
4tl.  40  (1917). 
The  plaintiff,  a  switchman,  was  in- 


jured because  of  an  alleged  defective 
construction  of  the  switch  tracks  too 
close  together.  From  a  judgment  for 
the  defendant,  the  plaintiff  brought 
error.  The  court,  in  affirming  the 
judgment,  said:  ''A  review  of  the 
record  shows  that,  even  if  a  jury 
could  construe  the  testimony  as  to  the 
condition  of  the  tracks  as  proof  that 
they  were  in  a  defective  condition, 
and  that,  due  to  a  failure  to  repair 
them,  they  were  out  of  alignment, 
still  knowledge  of  these  defects  must 
be  imputed  to  the  plaintiff,  since 
there  was  no  evidence  that  there  had 
been  any  recent  change  in  the  tracks 
or  their  condition,  and  therefore  it 
must  be  presumed  that  the  tracks 
were  in  the  same  condition  in  which 
they  had  been  ever  since  he  had  been 
at  work.  Oonsequently  he  must  be 
held  to  have  assumed  all  the  risks 
which  were  due  to  these  patent  de- 
fects. In  our  previous  ruling,  we  did 
not  lose  sight  of  the  well-settled 
principle  that  the  employee  assumes 
the  ordinary  risk  of  his  employment, 
and  that  certainly  he  is  not  to  be 
relieved  from  dangers  which  are  dis- 
coverable by  the  most  casual  obser- 
vation. ♦  ♦  ♦  A  railroad  yard 
where  trains  are  made  up  necessarily 
has  a  great  number  of  tracks  and 
switches  close  to  one  another,  and, 
when  one  enters  the  service  of  a  rail- 
road corporation  in  any  work  con- 
nected with  the  making  up  or  move- 
ment of  trains  in  a  switch  yard,  he 
assumes  the  risk  of  that  condition  of 
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without  fault  on  the  part  of  the  appellant  or  of  the  person  in  charge 
thereof,  and  that  when  the  going-out  of  a  lamp  attracted  the  atten- 
tion of  a  member  of  the  switching  crew  he  would  relight  it  both  for 
his  own  protection  and  that  of  the  appellant. 

At  the  close  of  the  evidence,  the  presiding  judge  announced  that 
all  of  the  issues  involved  in  the  case  could  be  set  forth  in  not  ex- 
ceeding eight  instructions  for  each  side,  and  that  he  would  not  con- 
sider a  greater  number  if  tendered  him.  He  passed  on  eight  instruc- 
tions, in  addition  to  a  request  for  a  peremptory  instruction,  tendered 


things."     Kirbo   v.    Southern   B.   Co., 
18  Ga.  App.  187,  89  S.  E.  179  (1916). 

2.     Oar  ferry. 

Suing  as  administrator,  the  plain- 
tiff brought  an  action  under  the  Fed- 
eral Employers'  Liability  Act  to  re- 
cover damages  for  the  death  of  his 
decedent,  alleging  that  such  decedent 
was  employed  by  the  defendant,  an 
interstate  carrier,  as  a  brakeman  in 
one  of  its  yards,  and  that  while  de- 
cedent was  so  employed  and  engaged 
in  interstate  commerce,  he  met  his 
death  through  the  negligence  of  the 
defendant.  It  appeared  that  on  the 
second  day  of  the  decedent's  employ- 
ment, while  mounting  a  freight  car 
being  transferred  from  the  wharf  of 
the  defendant  to  a  barge  moored  at 
the  wharf,  he  was  killed  by  being 
crushed  between  that  car  and  other 
cars  already  upon  the  barge.  The 
evidence  showed  that  there  were  four 
tracks  on  the  barge,  between  the  out- 
side and  the  center  tracks  of  which 
there  was  sufficient  space  for  an  em- 
ployee to  mount  in  safety  cars  moving 
between  those  tracks.  There  was 
also  sufficient  space  between  the  cen- 
ter tracks  for  some  distance  from 
where  they  entered  the  barge  from 
the  wharf.  But  these  tracks  gradu- 
ally converged  until  the  space  be- 
tween them  so  diminished  that  cars 
being  moved  on  one  center  track 
would  almost  touch  those  standing  on 
the  other  center  track.     The  roofs  of 


the  ears  would  sometimes  touch.  By 
reason  of  this  proximity,  it  .  was 
charged  that  serious  and  deadly  in- 
jury would  be  inflicted  upon  the 
servants  and  employees  of  the  com- 
pany if  they  should  get  caught  be- 
tween the  cars.  Plaintiff's  decedent 
was  so  caught,  and  received  injuries 
in  this  manner  from  which  he  died. 
Hesisting  this  claim  of  liability,  the 
defendant  company  not  only  pleaded 
not  guilty  as  to  negligence,  but  as 
special  defenses,  alleged  that  the  de- 
cedent was  guilty  of  contributory 
negligence,  and  he  assumed,  when  he 
entered  the  employment  of  the  com- 
pany, the  risk  of  being  injured  in 
the  manner  charged  in  the  declara- 
tion. Upon  the  conclusion  of  the 
testimony,  defendant  demurred  to  the 
evidence,  and  plaintiff  having  joined 
in  the  demurrer,  the  pleading  was  sub- 
mitted to  the  jury  to  say  what  dam- 
ages the  plaintiff  should  recover  if 
judgment  should  be  given  for  plain- 
tiff upon  the  evidence,  and  responded 
with  an  assessment  at  $10,000.  The 
trial  court,  however,  sustained  the  de- 
murrer to  the  evidence,  and  dismissed 
the  action.  This  judgment  was  af- 
firmed by  the  supreme  court  of  ap- 
peals. Bringing  the  case  before  the 
Supreme  Court  of  United  States  by 
writ  of  error,  the  plaintiff  contended 
in  part  that  as  a  matter  of  law,  the 
common-law  assumption  of  risk  was 
not  a  defense  in  bar  of  such  an  ac- 
tion as  this  under  the  act  of  congress. 
Afirming    'Uie    judgment,    the    court, 


Digitized  by 


Google 


656      19  Negligence  and  Compensation  Cases  Annotated.      [Miss. 

him  by  the  appellant,  but  declined  over  the  appellant's  objection  to 
consider  several  other  instructions  tendered  him  by  it,  which  in- 
structions were  afterwards  embodied  in  a  bill  of  exceptions. 

The  errors  assigned  bring  under  review:  (1)  The  refusal  of  the 
appellant's  request  for  a  peremptory  instruction;  (2)  the  granting 
of  the  appellee's  first  and  second  instructions;  (3)  the  refusal  of 
the  appellant's  sixth,  seventh,  and  eighth  instructions;  (4)  the  re- 
fusal of  the  court  below  to  pass  on  more  than  eight  instructions  tend- 
ered by  the  appellant;  (5)  the  amount  of  the  verdict. 


after  considering  the  evidence, 
reached  the  conclusion  that  it  could 
not  say  the  decision  of  the  trial  court 
was  clearly  erroneous.  Respecting 
the  contention  as  to  assumption  of 
risk,  the  court  held  that  the  position 
taken  by  the  plaintiff  was  untenable, 
citing  Jacobs  v.  Southern  R.  Co.,  241 
U.  8.  229,  60  L.  Ed.  970,  36  Sup. 
Gt.  588,  post.  Baugham  v.  New  York, 
P.  &  N.  R.  Co.,  241  U.  S.  237,  60  L. 
Ed.  977,  13  N.  C.  C.  A.  138,  36  Sup. 
Ct.  592    (1916). 

n.     condition  of  track   or  right   of 
way. 

A.    Injury  while  motintliig  or  leaving 
cars. 

1.     Ballast  mmsually  coarse. 

The  plaintiff,  a  brakeman,  fell  from 
a  moving  car  which  he  was  attempt- 
ing to  board  in  the  course  ef  his  du- 
ties, and  as  a  result  of  one  of  the 
car  wheels  passing  over  his  right  leg 
it  had  to  be  amputated  above  the 
knee.  The  car  which  he  attempted 
to  board  was  moving  on  a  passing 
track  about  18  inches  lower  than  the 
main  track.  The  plaintiff  was  stand- 
ing upon  the  main  track  just  previous 
to  the  accident  and  had  to  descend 
the  distance  above  mentiMied  in  mak- 
ing his  jump  to  the  car.  The  bal- 
last used  at  that  point  was  of  un- 
usually large  crushed  rock,  and  there 
was  also  evidence  to  the  effect  that 
some  of  the  ties  of  the  passing  track 


were  defective,  unballasted  and  bro- 
ken, so  that  the  rail  joints  would  sink 
under  a  train  and  give  a  car  passing 
over  them  a  motion  which  made  it 
difficult  to  hold  onto  the  grab  iron 
or  ladder  on  which  the  plaintiff  was 
compelled  to  climb  at  the  time  of  the 
accident.  A  judgment  on  a  directed 
verdict  for  the  defendant  having 
been  given,  the  plaintiff  took  a  non- 
suit. From  an  order  setting  aside  the 
judgment  of  nonsuit,  made  upon  mo- 
tion of  the  plaintiff,  the  defendant 
appealed.  The  court,  in  af&rming  the 
order  and  granting  a  new  trial,  held 
that  the  plaintiff  assumed  the  risk  of 
the  difference  in  the  grade  of  the  two 
tracks,  since  he  was  intimately  ac- 
quainted with  such  condition  as  a  re- 
sult of  several  years  of  service.  The 
question,  however,  as  to  whether  the 
defendant  was  negligent  in  its  main- 
tenance ef  the  track  at  that  point, 
in  using  such  large  rocks  for  ballast 
as  to  make  the  footing  of  trainmen 
insecure  in  mounting  cars,  and  having 
the  tracks  so  constructed  as  to  pro- 
duce violent  and  unusual  movements 
of  cars  passing  over  them,  and  as  to 
whether  tkt  plaintiff  knew  of  such 
condition  so  as  to  have  assumed  the 
risk,  the  eourt  held  should  have  been 
submitted  to  the  jury.  HoUoway  v. 
Missouri,  K.  &  T.  Ry.  Co.,  —  Mo.  — , 
208  S.  W.  27  (1918). 

2.    Slag  beside  track. 

The  plaintiff,  a  head  brakeman,  was 
riding    on    the    front    of    the    engine 
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First.  The  ground  on  which  the  appellant  sought  to  obtain  a  per- 
emptory instruction  is  that  the  going  out  of  the  switch  light  was 
one  of  the  ordinary  risks  of  the  service  in  which  the  appellee  wfts 
engaged,  and  consequently  was  assumed  by  him  when  he  entered 
the  appellant's  employ. 

The  risks  which  a  servant  may  incur  in  any  employment  fall 
naturally  into  one  or  the  other  of  two  classes:  First,  the  ordinary 
risks  of  the  service,  that  is,  those  which  are  not  created  by  the 
master's  negligence  and  which  remain  after  he  has  used  due  care 


just  previous  to  the  accident.  As  the 
train  slowed  down  to  six  or  eight 
miles  an  hour,  he  alighted  on  the  left 
or  west  side  of  the  engine  between 
the  tracks.  His  purpose  in  so  alight- 
ing, according  to  his  testimony,  was 
to  inspect  the  under  parts  of  the  cars 
as  they  passed  him,  a  thing  which  he 
was  required  to  do  by  the  rules  of 
the  railroad.  In  alighting,  he  jumped 
onto  a  loose  piece  of  furnace  slag 
about  the  size  of  a  man's  two  fists. 
It  rolled  under  him,  pitching  him 
head  foremost,  so  that  his  right  foot, 
going  under  the  cars,  was  crushed 
and  subsequently  amputated.  It  ap- 
peared that  the  plaintiff  knew  that 
smaller  pieces  of  coal  were  distributed 
along  the  tracks,  but  not  pieces  of 
the  size  in  question,  the  defendant 
having  taken  steps  to  have  all  the 
larger  pieces,  such  as  that  which 
caused  the  accident,  removed.  The 
plaintiff  denied  that  he  had  any 
knowledge  of  the  existence  of  the 
pieces  of  coal  in  question.  From  a 
verdict  for  $5,000,  upon  which  judg- 
ment for  $3,000  was  entered,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  the 
question  of  assumption  of  risk  was 
properly  left  to  the  jury,  and  that 
merely  because  the  plaintiff  knew  that 
smaller  pieces  of  slag  were  on  the 
roadbed  did  not  establish,  as  a  mat- 
ter of  law,  that  he  knew  larger  pieces 
were  there,  or  that  he  thereby  as- 
sumed the  risk  therefrom.  The  court 
pointed  out,  however,  that  the  plain- 
19  N.  C.  C.  A.— 42 


tiff  would  have  assumed  the  risk  as 
a  matter  of  law,  if  he  had  known 
that  there  were  similar  pieces  of 
slag  on  the  roadbed  to  that  which 
actually  caused  the  injury,  though  he 
did  not  know  of  the  presence  of  the 
particular  piece  of  slag.  Cincinnati, 
N.  O.  &  T.  P.  B.  C?o.  V.  Thompson, 
149   C.  C.  A.  211,  236  Fed.  1    (1916). 

3.     Pile  of  loose  cinders. 

Plaintiff,  employed  by  the  defend- 
ant railway  company  as  fireman,  re- 
ceived certain  serious  physical  inju- 
ries while  attempting  to  mount  a 
moving  locomotive.  He  charged  that 
the  proximate  cause  of  his  fall  and 
injury  was  the  negligence  of  the  de- 
fendant in  permitting  the  existence 
of  a  pile  of  loose  cinders  within  a 
dangerous  distance  of  the  tracks  of 
the  company.  It  was  shown  that  the 
injury  occurred  when  plaintiff  stum- 
bled and  slipped  while  climbing  upon 
the  engine  from  this  pile  of  cinders. 
Defendant,  while  alleging  contribu- 
tory negligence  on  the  part  of  the 
plaintiff,  in  attempting  to  mount  the 
engine  at  the  place  and  time  in  ques- 
tion, also  alleged  that  the  pile  of 
cinders  upon  which  plaintiff  slipped 
had  been  allowed  to  accumulate  in  the 
same  manner  and  in  the  same  place 
as  they  were  at  the  time  of  the  ac- 
cident for  many  years  prior  thereto, 
and  that  these  facts  were  well  known 
to  the  plaintiff,  so  that  he  assumed 
the    risk    of    danger    therefrom.      The 


Digitized  by 


Google 


658      19  Negligence  and  Compensation  Cases  Annotated.      [Miss. 

to  remove  them;  and,  second,  the  extraordinary  risks  or  those  which 
are  created  by  the  master's  negligence. 

It  is  probably  a  universal  rule  that  the  servant  merely  by  enter- 
ing the  service  of  the  master  assumes  the  ordinary  risks  of  the  serv- 
ice, and  if  he  is  injured  solely  because  of  them  he  cannot  recover. 
But  at  common  law,  and  under  the  Federal  Employers'  Liability  Act 
(U.  S.  Comp.  St.  §§  8657-8665),  which  controls  here,  risks  created  by 
the  master's  negligence  are  not  assumed  by  the  servant  unless  with 


evidence  showed  without  dispute  that, 
for  11  or  12  years,  the  ash  pans  of 
the  engines  to  be  cleaned  were 
dumped  upon  the  tracks  and  pulled 
out  to  one  side  thereof.  Plaintiff 
admitted  knowledge  of  the  long- 
standing custom  to  pile  cinders  along- 
side of  the  tracks,  but  testified  that 
he  was  not  conscious  of  any  danger 
to  be  apprehended  therefrom,  and  that 
at  the  time  of  the  accident  he  had 
quite  forgotten  it;  that  he  was  watch- 
ing where  he  was  going  to  step  on  the 
engine,  and  not  noticing  where  he 
was  stepping  upon  the  ground.  The 
case  came  before  the  Supreme  Court 
of  the  United  States  on  writ  of  er- 
ror to  the  state  court  to  review  the 
refusal  of  that  court  to  grant  a  writ 
of  error  to  the  circuit  court  to  review 
a  judgment  in  that  court  in  favor  of 
defendant,  rendered  on  a  second  trial 
after  the  judgment  of  the  court  on 
the  first  trial  had  been  reversed  by 
the  state  court  of  appeals.  Plaintiff 
complained  upon  this  appeal,  particu- 
larly on  the  following  instructions: 
"The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that 
the  existence  of  the  cinder  pile  was 
known  to  the  plaintiff,  or  that  he  had 
been  working  for  the  Southern  Bail- 
way  [defendant]  at  Lawrenceville 
for  more  than  a  year,  and  that  the 
cinders  had  been  piled  at  the  same 
place  in  the  way  described  by  the 
witnesses  for  many  years  prior  to  the 
accident,  and  that  the  plaintiff  had 
failed  to  show  that  he  had  made 
complaint  or  objection  on  account  of 


the  cinder  pile,  then  he  assumed  the 
risk  of  danger  from  the  cinder  pile, 
if  there  was  any  danger  in  it,  and 
the  act  of  congress  approved  April 
22,  1908,  permits  this  defense,  and  the 
jury  should  find  their  verdict  for  the 
defendant."  This  instruction,  it  was 
contended,  became  the  law  of  the 
case  by  the  decision  of  the  supreme 
court  of  appeals,  and  precluded  the 
instructions  which  plaintiff  asked,  and 
which  otherwise  would  have  been  cor- 
rect, it  is  insisted,  and  should  have 
been  given.  In  disposing  of  this  case, 
and  reaching  the  conclusion  that  the 
judgment  below  should  have  been  af- 
firmed, the  court  said:  ''The  rulings 
of  the  trial  court  and  supreme  court 
of  appeals  upon  the  instruction  given 
and  those  refused  make  the  question 
here  and  represent  the  opposing  con- 
tentions of  the  parties.  The  rail- 
way company  contends  that  plaintiff's 
knowledge  of  the  cinder  pile  and  his 
conduct  constituted  assumption  of  risk 
and  a  complete  defense  to  the  ac- 
tion. The  plaintiff,  on  the  other  hand, 
insists  that  such  knowledge  and  eon- 
duct  amounted,  at  the  utmost,  to  no 
more  than  contributory  negligence, 
and  should  not  have  barred  recovery, 
though  it  might  have  reduced  the 
amount  of  recovery.  Indeed,  plaintiff 
goes  farther  and  contends  that,  what- 
ever might  have  been  the  evidence 
respecting  his  knowledge  or  lack  of 
knowledge  of  the  danger,  he  did  not 
assume  the  risk  if  the  company  was 
negligent;  and,  further,  that  em- 
ployees'  continuance  in   service   with 
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an  actual  or  constructive  knowledge  thereof  and  appreciation  of  the 
danger  therefrom  he  voluntarily  enters  or  continues  in  the  employ- 
ment of  the  master.  In  the  case  at  bar,  the  appellee  assumed  the 
risk  of  the  switch  lamps  going  out  without  fault  on  the  part  of 
the  appellant;  but  his  complaint  here  is,  and  the  jury  believed,  that 
the  lamp  of  the  switch  stand  over  which  he  fell,  went  out  because 
the  appellant's  employee  in  charge  thereof  negligently  failed  to  keep 
it  filled  with  oil,  so  that  the  question  of  whether  or  not  the  appellee 


knowledge  of  a  dangerous  condition 
and  without  complaint  does  not  bar 
recovery  under  the  act  of  congress. 
He  concedes,  however,  that  he  en- 
counters in  opposition  to  his  conten- 
tions the  ruling  in  Seaboard  Air  Line 
R.  Co.  V.  Horton,  233  U.  S.  492,  68 
L.  Ed.  1062,  L.  R.  A.  1915  0  1,  34 
Sup.  Gt.  Hep.  635,  Ann.  Gas.  1915  B 
475,  8  N.  C.  G.  A.  834,  and  there- 
fore asks  a  review  of  that  case,  as- 
serting that  'the  considerations  upon 
which  the  true  construction  of  the 
act  depends  were  not  suggested  to 
the  court.'  The  argument  to  sustain 
the  assertion  and  to  present  what  he 
deems  to  be  the  true  construction  of 
the  act  is  elaborate  and  involved.  It 
would  extend  this  opinion  too  much 
to  answer  it  in  detail.  He  does  not 
express  his  contention  in  any  pointed 
proposition.  He  makes  it  through  a 
comparison  of  the  sections  of  the  act, 
and  insists  that  to  retain  the  com- 
mon-law doctrine  of  the  assumption 
of  risk  is  to  put  the  4th  section  in 
conflict  with  the  other  sections.  The 
basis  of  the  contention  is  that  the 
act  was  intended  to  be  punitive  of 
negligence,  and  does  not  cast  on  the 
employees  of  carriers  the  assumption 
of  risk  of  any  condition  or  situation 
caused  by  such  negligence.  This  is 
manifest,  it  is  insisted,  from  the  pro- 
visions of  the  3d  section  of  the  act, 
which  provides  that  the  contributory 
negligence  of  the  employee  'shall  not 
bar  a  recovery';  and  of  the  5th  sec- 
tion, which  precludes  the  carrier  from 
'exempting  itself  from  liability.     This 


purpose  is  executed,  and  can  only  be 
executed,  it  is  urged,  by  construing 
the  words  of  $4  (which  we  shall 
presently  quote)  to  apply  to  'the  or- 
dinary risks  inherent  in  the  business, 
the  unavoidable  risks  which  are  in- 
trinsic notwithstanding  the  perform- 
ance by  the  carrier  of  its  personal 
duties.  They  do  not  include  the  "sec- 
ondary and  ulterior"  risks  arising 
from  abnonnal  dangers  due  to  the 
employer's  negligence.'  And  further: 
'The  object  of  this  section  was  not 
to  adopt  by  implication  the  common- 
law  defense  of  assumption  of  risk  of 
such  abnormal  dangers.  Its  object 
was  in  express  terms  to  exclude  the 
defense  which,  before  the  passage  of 
the  act,  was  available  to  the  carrier 
in  determining  what  are  the  "risks 
of  his  employment"  assumed  by  the 
employee.'  These,  then,  are  the  con- 
siderations which  plaintiff  says  were 
not  submitted  to  the  court  in  the 
Horton  case,  and  which  he  urges  to 
support  his  contention  that  assump- 
tion of  risk  has  been  abolished  abso- 
lutely. We  are  unable  to  concur. 
The  contention  attributes  to  congress 
the  utmost  confusion  of  thought  and 
language,  and  makes  it  express  one 
meaning  when  it  intended  another. 
The  language  of  S  4  demonstrates  its 
meaning.  It  provides  that  in  any  ac- 
tion brought  by  an  employee  he  'shall 
not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  case 
where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for 
the   safety   of   employees   contributed 
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assumed  the  risk  thereof  cannot  arise  unless  he  had,  before  he  was 
injured,  either  actual  or  constructive  knowledge  of  the  fact  that  the 
lamp  was  out,  and  whether  he  had  this  knowledge,  construing  the 
evidence  most  strongly  for  the  appellant,  was  a  question  for  the  de- 
termination of  the  jury.  The  request  by  the  appellee  for  a  pjgremp- 
tory  instruction  was  properly  refused.  Seaboard  Air  Line  Bailroad 
V.  Horton,  233  U.  S.  492,  8  N.  C.  C.  A.  834,  34  Sup.  a.  635,  58  L.  Bd. 
1062,  L.  R.  A.  1915  C  1,  Ann.  Cas.  1915  B  475. 


to  the  injury  or  death  of  such  em- 
ployee.' It  is  clear,  therefore,  that 
the  assumption  of  risk  as  a  defense 
is  abolished  only  where  the  negligence 
of  the  carrier  is  in  violation  of  some 
statute  enacted  for  the  safety  of  em- 
ployees. In  other  cases,  therefore,  it 
is  retained.  And  such  is  the  ruling 
in  the  Horton  case,  made  upon  due 
consideration  and  analysis  of  the  stat- 
ute and  those  to  which  it  referred. 
It  was  said:  'It  seems  to  us  that 
§  4,  in  eliminating  the  defense  of  as- 
sumption of  risk  in  the  cases  indi- 
cated, quite  plainly  evidences  the 
legislative  intent  that  in  all  other 
cases  such  assumption  shall  have  its 
former  effect  as  a  complete  bar  to 
the  action.'  And  there  was  a  com- 
parison made  of  S^  with  the  other 
sections,  and  the  relation  and  mean- 
ing of  each  determined,  and  the  pres- 
ervation by  the  statute  of  the  dis- 
tinction between  assumption  of  risk 
and  contributory  negligence,  which 
was  pronoimced  'simple'  although 
'sometimes  overlooked.'  Oases  were 
cited  in  which  the  distinction  was 
recognized  and  applied  (p.  504).  It 
is,  however,  contended  that  the  con- 
ditions of  the  application  of  assump- 
tion of  risk  were  not  established,  and 
that  'to  charge  a  servant  with  as- 
sumption of  risk  the  evidence  (1) 
must  show  that  he  was  "chargeable 
with  knowledge  of  the  material  con- 
ditions which  were  the  immediate 
cause  of  his  injury,"  and  (2)  must 
establish  his  "appreciation  of  the 
dangers    produced    by    the    abnormal 


conditions."  '  The  '  testimony  of 
plaintiff  is  adduced  to  show  that 
these  conditions  did  not  exist  in  his 
case.  He  admitted  a  knowledge  of 
the  'material  conditions,'  and  it 
would  be  going  very  far  to  say  that  a 
fireman  of  an  engine  who  knew  of 
the  custom  of  depositing  cinders  be 
tween  the  tracks,  knew  of  their  exist- 
ence, and  who  attempted  to  mount 
an  engine  with  a  vessel  of  water  in 
his  hands  holding  'not  over  a  gallon,' 
could  be  considered  as  not  having  ap- 
preciated the  danger  and  assumed  the 
risk  of  the  situation  because  he  had 
forgotten  their  existence  at  the  time 
and  did  not  notice  them.  We  think 
his  situation  brought  him  within  the 
rule  of  the  cases.  Gila  Valley,  G.  & 
N.  B.  Co.  V.  Hall,  232  U.  8.  94,  102, 
58  L.  Ed.  521,  524,  34  Sup.  Ct.  Bep. 
229.  It  is  objected,  however,  that  in- 
struction A,  'viewed  wholly  with  ref- 
erence to  common-law  principles,'  is 
erroneous  in  that  it  omitted  to  state 
as  an  element  the  appreciation  by 
plaintiff  of  the  danger  of  the  situa- 
tion as  necessary  to  his  assumption 
of  risk.  But  that  objection  was  not 
made  at  the  trial.  The  objection 
made  was  general,  that  the  instruc- 
tion did  'not  correctly  state  the  com- 
mon-law doctrine  of  assumption  of 
risk.'  It  was  therefore  very  indeter- 
minate, and  we  cannot  say  that  the 
court  considered  that  it  was  directed 
to  the  omission  to  express  or  to  bring 
into  prominence  the  appreciation  by 
plaintiff  of  the  danger  he  incurred. 
The    instruction    was    refused   by    the 
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Second.     The  appellee's  instruction  No.  1  is  as  follows: 

"The  court  instructs  the  jury  for  the  plaiixtiff  that  if  you  believe  from 
the  testimony  in  this  case  that  the  defendant  company  negligently  failed  to 
have  the  switch  light  at  No.  6  switch  lighted  on  the  morning  of  September  14, 
1917,  and  further  believe  from  the  evidence  that  because  of  such  failure  on 
the  part  of  the  defendant  to  have  such  switch  lamp  lighted  and  as  a  proximate 
and  direct  result  thereof  plaintiff  was  injured,  unless  he  knew  of  this  condition, 
or  by  the  use  of  ordinaiy  diligence  could  have  known  of  the  danger  before  he 
was  injured,  then  you  will  find  for  the  plaintifF  and  assess  his  damages  in  such 
sum  as  you  believe  the  evidence  justifies,  not  to  exceed  the  sum  sued  for." 


trial  court  upon  objection  by  plain- 
tiff. It  was  considered  by  the  su- 
preme court  of  appeals,  and  plaintifF 
contended  against  it  there  only  upon 
the  ground  that  the  assumption  of 
risk  was  not  available  as  a  defense 
under  the  act  of  Congress.  He  made 
the  contention  there  that  he  does 
here,  and  which  we  have  already  con- 
sidered, that  the  act  of  congress 
precludes  the  defense  of  assumption 
of  risk  of  any  condition  or  situation 
caused  by  the  negligence  of  a  car- 
rier. And  this  was  the  full  extent 
of  plaintiff's  contention.  Had  he 
made  the  specific  one  now  made,  the 
supreme  court  of  appeals  would  have 
dealt  with  it,  for  the  opinion  of  the 
court  shows  a  clear  recognition  of  the 
elements  necessary  to  the  doctrine  of 
assumption  of  risk,  and  the  trial 
court  as  well  must  have  understood 
them;  and  we  cannot  suppose  that 
the  court  discerned  in  plaintiff's  gen- 
eral objection  the  specification  which 
he  now  contends  was  necessary,  and 
which  it  was  error  to  refuse."  Ja- 
cobs V.  Southern  B.  Co.,  241  U.  S.  229, 
60  L.  Ed.  970,  38  Sup.  Ct.  588 
(1916),  aff'g  116  Va.  189,  81  8.  E. 
99    (1915). 

4.    Protruding  tie. 

The  plaintiff,  a  yard  switchman,  in 
alighting  from  a  moving  car,  was  com- 
pelled to  use  the  sill  step.  The  step 
in  question  was  not  securely  fastened 
and  his  foot  slipped  through  it.  Act- 
ing in  the  emergency,  he  put  his  right 


knee  against  the  side  of  the  car, 
pushed  himself  away  from  the  ear, 
and  jumped  backward,  in  order  that 
he  might  not  be  thrown  beneath  it. 
In  alighting,  hia  left  heel  struck  the 
end  of  a  crosstie  that  extended  from 
two  to  three  inches  above  the  ground, 
his  body  was  twisted,  and  he  was 
thrown  upon  the  ground  on  his  left 
side  with  great  violence,  sustaining 
the  injuries  in  suit.  The  court  al- 
lowed an  amendment  to  the  original 
complaint,  which  not  only  more  fully 
described  the  track  at  the  place 
where  the  injury  occurred,  but  fur- 
ther charged  negligence  because  of 
''its  failure  to  fill  in  the  space  be- 
tween the  ties  and  make  the  sur- 
face level  so  as  to  remove  the  dan- 
ger incident  to  the  performance  of 
such  work  in  its  yard."  The  amend- 
ment did  not  set  forth  that  the  de- 
fendant either  knew  or  should  have 
known  of  the  defective  condition  of 
the  track,  or  that  the  plaintiff  did 
not  know  and  should  not  have  known 
by  the  exercise  of  ordinary  care  of 
such  defective  condition.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  re- 
versing the  judgment,  held  that  an 
employee  entering  the  service  of  a 
railroad  company  in  a  switchyard 
built  by  the  company  not  only  as- 
sumed the  risks  arising  from  the  way 
in  which  the  yard  was  constructed, 
but  also  assumed  the  risks  growing 
out  of  the  condition  of  the  tracks  in 
such  yard,  in  the  absence  of  any  al- 
legation   that    the    master    knew,    or 
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The  appellant's  objection  thereto  is  that  it  violates  the  rule  **that 
the  master's  duty  in  respect  to  his  instrumentalities  is  restricted  to 
seeing  that  they  are  reasonably  safe  for  the  performance  of  the 
functions  for  which  they  are  designed,"  for  the  reason  that  the 
lights  were  placed  on  the  switch  stand  by  the  appellant,  not  for  the 
purpose  of  enabling  its  employees  to  locate  the  switch  stands,  but 
for  the  purpose  of  indicating  whether  the  switches  were  open  or 
closed. 


ought  to  have  known  by  the  use  of 
due  eare  on  its  part  of  the  danger 
arising  from  the  defects  in  the 
tracks,  and  that  the  servant  did  not 
know  of  such  defects,  and  by  the 
exercise  of  ordinary  care  could  not 
have  known  thereof.  Atlantic  Coast 
Line  B.  Co.  v.  Kennedy,  20  Ga.  App. 
238,  92  8.  E.  973   (1917). 

6.    Onlly  beside  track.       \ 

The  train  of  which  the  plaintifP 
was  head  brakeman  had  stopped  upon 
a  siding  to .  allow  a  passenger  train 
to  pass.  The  plaintiff,  as  his  duties 
required,  was  going  along  by  the  side 
of  his  train,  inspecting  the  same  and 
closing  the  doors  of  all  the  cars  that 
should  have  been  kept  closed.  He 
tried  to  close  one  ear  door  from  the 
ground,  but  was  unable  to  do  so.  He 
thereupon  climbed  up  into  the  car 
and  found  that  a  part  of  the  con- 
tents, some  machinery,  was  against 
the  door  keeping  it  from  being  closed. 
Being  unable  to  remove  it,  he  got 
out  of  the  car  by  placing  his  hand 
upon  the  doorsill  and  jumping  to  the 
ground.  In  doing  so,  he  alighted  in  a 
small  gully  that  had  been  washed  out 
of  the  track  and  which  was  covered 
by  weeds  and  grass.  A  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of  $3,500  resulted,  from  which  the  de- 
fendant appealed.  The  court  reversed 
the  judgment  and  remanded  the  case, 
but  held  that  the  plaintiff  did  not 
assume  the  risk  of  jumping  into  the 
hole.  "Plaintiff  did  not  know  the 
hole  was  there,"  said  the  court,  ''and 


he  did  not  assume  the  risk  of  the 
defendant's  negligence  in  causing  or 
permitting  such  a  hole  to  be  on  the 
right  of  way.  Such  hole  was  not  one 
of  the  risks  inherent  in  the  business. 
Nor  was  it  an  incident  likely  to  oc- 
cur in  the  operation  of  defendant's 
railway.  ♦  ♦  ♦  And  if  defend- 
ant's negligence  permitted  it  to  be 
there,  then  it  would  seem  that  there 
would  be  no  assumption  of  risk  even 
under  the  federal  rule,  since  plaintiff 
had  no  knowledge  of  the  hole's  exist- 
ence." Winslow  V.  Missouri,  K.  & 
T.  By.  Co.  (Mo.  App.),  192  S.  W. 
321  (1916). 

6.     Piece  of  hose  on  ground. 

The  plaintiff  was  employed  by  the 
defendant  to  operate  its  turntable 
and  wipe  its  engines.  While  standing 
on  a  ladder  supported  against  the  side 
of  the  engine,  engaged  in  wiping  an 
engine,  he  received  a  signal  to  go  at 
once  to  the  turntable.  He  descended 
.the  ladder,  but,  in  stepping  from  the 
last  rung  to  the  ground,  his  right 
foot  stepped  on  a  piece  of  hose  three 
of  four  inches  in  diameter,  lying  on 
the  ground,  whereby  his  ankle  was 
turned  and  badly  sprained.  The 
plaintiff  admitted  that  he  had  seen 
the  hose  lying  there  several  different 
times  on  several  different  days.  Prom 
a  judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court  reversed 
judgment  and  remanded  the  case,  but 
held  that  under  the  Employers'  Lia- 
bility Act  which  left  the  rule  of  as- 
sumption of  risk  in  force,  except  in 
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One  answer  to  this  contention,  assuming  for  the  purpose  of  the 
argument  that  the  use  for  which  these  lights  were  intended  by 
the  appellant  is  material,  is  that,  while  it  may  be  that  the  primary 
purpose  for  which  the  lights  were  placed  on  the  switch  stands  was  to 
indicate  whether  the  switches  are  open  or  closed,  it  appears  also 
from  the  evidence  that  this  was  not  the  sole  purpose  they  were  in- 
tended to  serve,  but  another  was  that  the  location  of  the  switch' 


caaes  of  the  carrier 's  violation  of  a  fed- 
eral statute,  the  Missouri  courts 
would  apply  the  Missouri  rule  as  to 
assumption  of  risk  to  the  effect  that 
risks  arising  from  the  employer's 
negligence  were  not  assumed  even 
though  the  employee  knew  of  such 
negligence  and  the  risks  arising 
therefrom;  in  disregard  of  the  federal 
rule  which  placed  such  risks  upon 
the  employee  where  he  knew  of  them 
or  should  have  so  known.  Cross  v. 
Chicago,  B.  &  Q.  B.  Co.,  191  Mo.  App. 
202,   177  8.  W.  1127    (1915). 

B.     Injury  while  paissiiig  near  track. 

1.     Foot   catching  between  raU  and 
guardralL 

The  plaintiff,  a  switchman,  just 
previous  to  the  accident  had  ridden 
upon  a  car  that  had  been  kicked 
down  a  sidetrack  about  a  hundred 
yards.  He  set  the  brakes,  finally  dis- 
mounted and  crossed  to  an  adjoining 
track  where  other  cars  were  to  be 
switched  in  by  the  same  engine.  In 
attempting  to  cross  the  switch,  his 
foot  was  caught  between  the  guard- 
rail and  the  stock  rail.  Before  he 
could  get  it  out,  the  front  truck  of 
the  first  car  passed  over  it,  cutting  off 
part  of  it.  The  plaintiff  testified  that 
he  saw  the  cars  coming  towards  him 
about  15  miles  an  hour,  that  he  knew 
of  the  existence  and  location  of  the 
guardrail,  and  with  his  11  years'  ex- 
perience, was  familiar  with  the  yards 
where  he  worked.  There  was  neither 
allegation     nor     evidence     that     the 


guardrail  which  caught  the  plaintiff's 
foot  was  defective.  From  a  verdict 
and  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court,  in  re- 
versing the  judgment,  held  that  as 
every  condition  which  had  any  bear- 
ing upon  the  injury  ^as  obvious  and 
known  to  him,  he  must  be  h^ld  to 
have  assumed  the  risk.  Gaddy  v. 
North  Carolina  B.  Co.,  175  N.  C.  515, 
95  8.  E.  925   (1918). 

2.     Stumbling  over  pipe. 

The  plaintiff,  a  switch  tender,  while 
walking  in  a  path  along  the  side  of 
the  track  in  the  course  of  his  duties, 
stumbled  over  a  piece  of  pipe  negli- 
gently left  there  by  the  defendant, 
was  thrown  under  a  passing  train, 
and  was  injured.  Three  toes  and 
part  of  one  foot  had  to  be  ampu- 
tated. The  plaintiff  knew  that  pipe 
had  been  placed  along  side  of  the 
track,  but  all  that  he  had  observed 
had  been  placed  in  such  a  position 
as  not  to  obstruct  the  path  which  the 
employees  had  used  for  7  years  in  the 
exercise  of  their  duties.  From  a  ver- 
dict and  judgment  for  the  plaintiff 
in  the  sum  of  $18,500,  the  defendant 
appealed.  The  court,  in  affirming 
the  judgment,  said:  "The  burden  was 
upon  the  appellant  to  prove  that  ap- 
pellee knew  the  obstruction  was  in 
the  path,  and  that  he  realized  the 
danger  thereof.  The  only  proof  was 
that  appellee  knew,  in  a  general  way, 
that  the  line  of  pipe  was  laid  beyond 
the  path.  There  is  much  evidence 
introduced  to  prove  that  he  ought  to 
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stands  might  thereby  be  disclosed  to  the  appellant's  employees  at 
work  in  the  yard. 

But  the  use  for  which  these  lights  were  intended  by  the  appel- 
lant is  not  here  controlling.  The  appellant's  switching  crews  in  the 
discharge  of  their  duty  must  necessarily  walk  between  the  tracks 
in  its  yard,  so  that  it  was  the  duty  of  the  appellant  to  exercise 
reasonable  care  to  keep  the  space  between  these  tracks  reasonably 
safe  for  that  purpose.  These  switch  stands  unmarked  by  lights  would 
undoubtedly  be  a  menace  to  the  safety  of  these  switchmen  on  dark 


have  known.  For  instance,  that  he 
passed  within  a  few  feet  of  the  line 
of  pipe  repeatedly  from  6  p.  m.  till 
6  a.  m.;  that  others  noticed  the  line 
of  pipe,  and  that  appellee  was  an  ex- 
perienced employee.  The  most  that 
can  be*  said  for  the  evidence  upon 
this  issue  is  that  it  was  sufficient  to 
be  considered  by  the  jury  as  it  was. 
The  evidence  does  not  establish  as  a 
matter  of  law  either  that  appellee 
did  assume  the  risk  or  that  he  did 
not."  Galveston,  H.  &  8.  A.  By.  Co. 
V.  Butts,  —  Tex.  Civ.  App.  — ,  209 
S.  W.  419   (1919). 

3.     Foot   catching   between   ties   and 
switch  rod. 

The  plaintiff,  a  baggage  master  on 
one  of  the  defendant's  passenger 
trains,  usually  acted  as  rear  brake- 
man  after  his  train  had  reached  its 
destination  and  was  backing  into  the 
yards  to  remain  during  the  night. 
At  the  time  of  the  accident,  how- 
ever, the  train  had  been  assigned  to 
make  an  "extra  run"  from  its  regu- 
lar destination  on  to  a  point  a  few 
miles  away.  A  fast  passenger  train 
was  due,  and  to  allow  it  to  pass,  the 
train  upon  which  the  plaintiff  worked, 
was  ordered  to  a  siding  before  pro- 
ceeding on  its  additional  run.  The 
regular  sidetrack  was  found  to  be  of 
insufficient  length  to  allow  the  main 
track  to  be  cleared  of  the  train,  and 
as  a  result,  the  so-called  **lead" 
track  had  to  be  used,  which  necessi- 
tated   the    opening    of    five    switches. 


The  fast  passenger  train  was  about 
due,  and  in  order  to  clear  the  track 
as  quickly  as  possible,  the  plaintiff 
ran  ahead  of  the  backing  train  to 
open  the  switches.  After  throwing 
switch  No.  4,  and  in  going  directly 
across  the  "lead"  track  for  the  pur- 
pose of  throwing  the  last  switch,  his 
feet  caught  in  a  hole  or  opening  be- 
tween one  of  the  ties  and  the  rod 
which  ran  across  the  track  and  be- 
low the  rails,  connecting  'switch  No. 
4  with  the  switch  stand,  and  while 
held  in  that  position,  he  was  struck 
by  the  train  and  his  right  leg  and 
the  larger  part  of  his  left  foot  cut 
off.  The  only  issue  of  negligence 
submitted  to  the  jury  was  whether 
the  defendant  failed  to  '  keep  the 
switch  rod  connecting  the  switch 
stand  of  switch  No.  4  with  the 
"lead"  track,  and  the  ties  and 
ground  between  the  switch  stand  and 
the  rail  in  a  reasonably  safe  condi- 
tion. From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"Appellant  further  insists  that  the 
trial  court  erred  in  declining  to  sub- 
mit to  the  jury  its  defense  of  as- 
sumed risk  upon  the  part  of  the 
plaintiff.  »  ♦  ♦  Xn  instruction, 
however,  upon  assumed  risk,  had  no 
proper  place  in  this  case,  because  a 
servant  does  not  assume  the  risk  of 
accident  and  danger  due  to  the  fail- 
ure of  the  master  to  exercise  ordi- 
nary care  in  furnishing  him  with  a 
reasonably  safe  place  to  do  his  work. 
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nights,  because  of  their  liability  to  fall  over  them  as  did  the  appellee 
in  the  ease  at  bar,  though  it  may  be  that  if  they  had  never  been 
marked  by  lights  their  presence  between  the  tracks  would  only  have 
added  to  the  care  which  the  switchmen  must  observe  in  walking 
between  the  tracks  at  night,  as  to  which  we  are  not  now  called 
upon  to  express  an  opinion,  for  the  obstructions  which  the  appel- 
lant placed  between  the  tracks  were  not  mere  switch  stands,  but 
switch  stands  on  which  there  were  lights  which  it  proposed  to 
keep  constantly  burning  and  to  avoid  which  less  care  was  required  on 


A  servant's  assumption  of  the  risks 
of  his  employment  must  be  consid- 
ered with  reference  to  the  employer's 
primary  duty  to  furnish  reasonably 
safe  surroundings.  *  *  *  The  neg- 
ligent act  of  the  company  in  failing 
to  furnish  the  appellee  a  reasonably 
safe  place  to  work  being  the  basis 
of  its  liability,  the.  court  properly 
declined  to  submit  to  the  jury  the 
question  of  appellee's  assumption  of 
the  risk  attending  that  negligence." 
Chesapeake  &  0.  H.  Co.  v.  Shaw,  16S 
Ky.  537,  182  8.  W.  653  (1916). 

4.      Stumbling   over   obstacle. 

The  plaintiff's  decedent,  a  switch- 
man, was  engaged  at  the  time  of  the 
accident  in  switching  a  certain  car 
of  his  train  upon  a  sidetrack.  The 
car  in  question  was  to  be  uncoupled, 
while  the  train  was  slowly  in  mo- 
tion, so  that  it  would  roll  down  the 
track,  while  the  train  itself  would  be 
stopped  until  the  switch  could  be 
turned.  The  deceased  gave  the  signal 
to  the  engineer  that  he  had  uncoup- 
led the  car,  but  instead  of  waiting 
for  the  train  to  stop  before  crossing 
in  front  of  it  to  turn  the  switch,  he 
started  across  the  track  in  between 
the  moving  car  and  the  rest  of  the 
train.  The  track  was  very  defective 
at  that  point,  and  the  deceased,  after 
stumbling  over  some  obstacles  be- 
tween the  track,  was  run  over  and 
so  severely  injured  that  he  died.  Prom 
a  judgment  for  the  plaintiff,  the  de- 
fendant  appealed.     The   court,  in   re- 


versing the  judgment,  held  that  as 
the  '  deceased  crossed  the  track  in 
front  of  the  moving  train,  and  with 
knowledge  of  the  defects  in  the  road- 
bed of  the  track,  he  must  be  held  to 
have  assumed  the  risk  of  voluntarily 
exposing  himself  to  the  peril  involved. 
Charleston  &  W.  C.  By.  Co.  v.  Syl- 
vester, 17  Ga.  App.  85,  86  S.  E.  275 
(1915). 

O.     Injury  by  derailment. 

1.     Locomotive. 

a.    Bough  track. 

The  plaintiff's  decedent,  the  fore- 
man of  a  switching  crew,  was  directed 
to  take  his  engine  to  C,  a  station 
some  distance  away,  for  the  purpose 
of  having  it  washed  and  cleaned.  The 
track  to  the  point  in  question  was 
very  rough,  uneven,  and  in  bad  order. 
The  deceased  was  given  instructions 
to  proceed  slowly  at  certain  points  of 
the  journey  where  rough  places  were 
indicated,  but  on  the  return  trip  no 
such  slow  order  was  given.  The  en- 
gine had  no  pony  trucks  or  pilot, 
but  was  nevertheless  directed  to  take 
a  car  of  water  and  nine  cars  of  coal 
on  the  return  trip.  The  engine  was 
derailed  as  a  result  of  the  attempt 
to  haul  a  load  over  the  rough  and 
uneven  tracks,  and  as  a  result  of  the 
engine  turning  over,  the  deceased  was 
so  severely  scalded  that  his  death 
ensued  shortly  thereafter.  The  de- 
fendant, on  appeal  from  a  judgment 
for  the  plaintiff,  alleged  that  the  de- 
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the  part  of  its  employees  than  would  have  been  required  of  them 
to  avoid  unlighted  switch  stands.  The  lights  were  integral  parts  of 
the  switch  stands,  and  the  appellant's  employees  would  naturally 
associate  one  with  the  other  and  trust  to  the  lights  in  locating  and 
avoiding  the  switch  stands.  The  placing  of  the  lights  on  these  switch 
stands  by  the  appellant,  whatever  its  primary  purpose  in  so  doing 
may  have  been,  was  in  effect  an  invitation  to  its  employees  to  use 
them  for  the  purpose  of  locating  and  avoiding  the  switch  stands, 


ceased  iassumed  the  risk,  and  that 
the  trial  court  erred  in  submitting 
the  question  to  the  jury.  The  court, 
in  affirming  the  judgment^  held  that 
the  question  of  assumption  of  risk 
was  properly  submitted  to  the  jury. 
As  the  court  pointed  out:  "It  can- 
not be  said  that,  merely  because  the 
deceased  and  the  engineer  on  the 
switch  engine  had  a  slow  order  on  the 
[outgoing]  trip  *  *  •,  this  fact 
imputed  to  the  deceased's  knowledge 
that  there  were  rotten  and  broken 
ties  and  other  defective  conditions 
under  the  snow.  *  *  *  It  seems 
to  us  that,  when  the  train  crew  was 
directed  to  take  the  engine  to  Clinton, 
and  were  given  a  slow  order  by  their 
superiors,  •  •  »  [the  plaintiff] 
and  other  members  of  the  crew  had 
the  right  to  assume  that,  although 
the  track  was  in  bad  condition  in  the 
places  indicated  by  the  order,  by  com- 
plying with  the  order  they  could 
make  the  trip  with  safety  and  with- 
out any  more  hazard  than  is  ordina- 
rily incident  to  making  a  trip  over 
good  roadbed  at  the  customary  rate 
of  speed."  Kansas  City,  M.  &  O.  Ry. 
Co.  V.  Roe,  —  Okla.  — ,  180  Pac.  371 
(1919). 

b.    Inadequate  ballast. 

The  plaintiff,  a  section  hand,  at  the 
time  of  the  accident  was  returning 
from  work  on  a  train  provided  by  the 
defendant.  There  was  insufficient  room 
in  the  coach  provided  to  hold  all  of 
the  workmen,  and  the  plaintiff  was 
riding  in  the  cab  of  the  engine.  While 


situated  in  such  manner,  the  engine 
and  coach  left  the  track,  turned  over, 
and  the  plaintiff  was  severely  injured. 
There  was  evidence  that  the  road- 
bed at  that  point  was  insufficiently 
ballasted,  that  the  ties  were  loose, 
and  that  the  engineer  drove  the  en- 
gine over  this  section  of  the  track 
at  a  speed  of  from  40  to  50  miles  an 
hour.  From  judgment  for  the  plain- 
tiff, which  was  affirmed  by  the  ap- 
pellate court,  the  defendant  brought 
the  case  by  certiorari  to  the  state 
supreme  court.  In  affirming  the  judg- 
ment, that  court  said:  "So  far  as 
the  contention  that  defendant  in  er- 
ror assumed  the  risk  is  concerned, 
the  danger  arising  from  the  operation 
of  the  train  at  an  excessive  rate  of 
speed  over  a  defective  track  was  not 
one  of  the  ordinary  risks  incident  to 
his  employment,  and  as  there  is  no. 
proof  in  the  record  tending  to  show 
that  he  knew  of  the  dangerous  condi- 
tion of  the  track,  and  as  he  had  no 
control  over  the  operation  of  the  en- 
gine, he  did  not  assume  the  risk  aris- 
ing from  these  dangers."  Roberts  v. 
Cleveland,  C,  O.  &  St.  L.  R.  Co., 
279  HI.  493,  117  N.  E.  97   (1917). 

2.  Hand  car. 
a.  Bongli  track. 
The  plaintiff,  a  section  hand,  was 
required  to  push  the  motor  car,  with 
which  the  crew  was  furnished  to 
carry  their  tools  to  and  from  work, 
for  some  distance  until  the  motor  was 
started.  He  was  then  required  to 
mount  the   car  while  in  motion.     At 
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a  use  for  which  they  were  suitable  and  to  which  from  their  very 
nature  the  appellant  must  have  known  its  employees  would  put 
them.  It  follows,  therefore,  that  the  appellant  by  placing  the  lights 
on  the  switch  stands  became  charged  with  the  duty  of  exercising 
reasonable  care  to  keep  them  burning,  so  that  its  employees  would 
not  be  misled  by  their  absence  in  locating  and  avoiding  the  switch 
stands. 
The  appellee's  instruction  No.  2  is  in  accord  with  our  views  of 


the  time  of  the  accident,  the  handles 
of  the  tools  which  were  upon  the  car 
were  round,  and  in  mounting  to  the 
car  his  foot  slipped  upon  them,  with 
the  result  that  he  was  thrown  to  the 
ground  and  severely  injured.  The 
track  at  that  point  was  also  rough 
and  uneven,  and  the  car  struck  a 
rough  place  and  bounced  as  he  at- 
tempted to  step  upon  it,  thereby  con- 
tributing to  the  fall.  The  plaintiff 
had  not  been  warned  of  the  danger 
in  getting  on  the  car  while  in  motion, 
and  being  unacquainted  with  the  work 
and  a  foreigner,  was  ignorant  of  the 
danger.  From  a  judgment  for  the  plain- 
tiff in  the  sum  of  $750,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  said:  ''We  do  not  think 
we  should,  as  a  matter  of  law,  hold 
the  facts  conclusively  established 
that  the  appellee  assumed  the  risk. 
Under  the  facts  we  cannot  say  that 
appellee  knew  of  the  danger  from  the 
iiegligence  of  the  appellant,  or  that 
he  must  necessarily  have  known  of 
such  danger,  and  that  he  would  have 
known  that  the  manner  of  doing  the 
work  was  not  a  reasonably  safe  one, 
especially  when  his  foreman  was  pres- 
ent directing  the  work."  Chicago,  B. 
I.  &  G.  By.  Co.  V.  Cosio,  —  Tex.  Civ. 
App.  — ,  182  8.  W.  83   (1916). 

b.    Loose  rails  on  trestle. 

The  plaintiff,  a  section  hand,  was 
at  the  time  of  the  accident  riding 
upon  a  hand  car  across  a  trestle  of 
the    defendant    railroad.     The    trestle 


in  question  was  old,  dilapidated,  and 
admittedly  very  much  out  of  repair. 
It  was  part  of  a  railroad  feeder  re- 
cently purchased  by  the  defendant 
and  a  fill  was  being  constructed  about 
50  feet  away  to  take  its  place.  While  ^ 
crossing  the  trestle,  the  ear  left  the 
track,  due  to  the  rails  not  being 
straight  or  properly  fastened,  result- 
ing in  the  plaintiff  being  thrown  from 
the  car  and  receiving  the  injuries  in 
suit.  The  plaintiff,  a  farmer  by  vo- 
cation, with  only  the  knowledge  of 
railroads  that  farmers  nsuaUy  pos- 
sess,, had  been  working  for  the  de- 
fendant in  the  ballasting  of  its  track 
for  about  5  months.  He  had  been  em- 
ployed for  the  most  part  some  miles 
away,  and  had  in  fact  never  worked 
upon  the  trestle  or  walked  over  it. 
The  defendant  contended  that  the 
plaintiff  assumed  the  risk,  as  he  knew 
the  entire  road  was  very  much  out 
of  repair,  and  should  have  appre- 
ciated the  risk  in  crossing  the  tres- 
tle. From  a  verdict  and  judgment  for 
the  plaintiff,  the  defendant  appealed. 
The  court  in  affirming  the  judgment, 
held  that  as  the  plaintiff  did  not 
know  of  the  excessively  unsafe  condi- 
tion of  the  trestle,  he  was  not  re- 
quired to  examine  it  to  ascertain  its 
condition,  having  the  right  to  assume 
that  the  defendant  would  not  send 
him  to  his  work  over  a  dangerous 
trestle.  As  to  the  contention  that 
the  condition  was  obvious  and  that 
the  plaintiff  must  have  observed  it, 
and  thereby  assumed  the  risk,  the 
court  held  that  such  was  a  question 
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the  law  as  hereinbefore  set  forth  in  discussing  the  appellant's  re 
quest  for  a  peremptory  instruction,  and  is  therefore  correct. 

Third.  The  appellant's  instruction  No.  6  was  properly  refused,  one 
sufficient  reason  therefor  being  that  it  was  sought  thereby  to  charge 
the  jury,  when  the  law  is  to  the  contrary,  that  an  employee  assumes 
a  risk  created  by  his  employer's  negligence  merely  because  he  had 
as  good  an  opportunity  as  his  employer  of  knowing  of  its  existence. 

No  error  was  committed  in  refusing  the  appellant's  instruction  No. 


of  fact  for  the  jury,  which  had  been 
properly  found  in  favor  of  the  plain- 
tiff. Emerson  v.  Portland,  E.  &  E. 
B.  Co.,  85  Ore.  229,  166  Pac.  946 
(1917). 

m.   Bock  falling  from  roof  of  tnnneL 

The  plaintiff's  decedent,  a  laborer, 
was  killed  in  the  tunnel  of  the  de- 
fendant railroad  by  the  falling  upon 
him  of  a  large  rock  a  few  hours  after 
he  began  work.  The  tunnel  had  pre- 
viously been  inspected,  and  the  de- 
ceased was  assured  by  his  foreman 
that  the  place  was  safe.  The  de- 
ceased, however,  was  permitted  to 
have  no  part  in  the  work  of  inspec- 
tion or  preparation  of  the  place  where 
he  was  required  to  work,  and  the 
rock  fell  upon  him  out  of  the  dark- 
ness from  a  place  where  he  had  been 
assured  it  was  safe  to  work.  Prom 
a  verdict  and  judgment  for  $4,000, 
the  defendant  appealed.  The  court, 
in  affirming  the  judgment  for  the 
plaintiff,  held  that  the  deceased  did 
not  assume  the  risk.  Louisville  &  N. 
B.  Co.  V.  Thomas'  Adm'r,  170  Ky. 
145,  185  S.  W.  840  (1916). 

IV.    Busty  switch. 

The  plaintiff,  a  brakeman,  had  been 
ordered  just  previous  to  the  accident 
to  throw  a  certain  jack  switch,  in  or- 
der that  his  train  might  come  in  upon 
a  siding.  The  engine  had  been  cut 
loose  from  the  train,  and  was  com- 
ing back  on  the  spur.     The  plaintiff 


ran  ahead  to  throw  the  switch,  but 
it  stuck  and  could  not  be  moved.  He 
put  out  his  foot  to  exert  greater 
force  upon  it,  and  when  it  suddenly 
released,  the  block  of  the  switch 
lever  broke  and  fell  upon  his  right 
foot,  breaking  the  bones  and  wound- 
ing the  tendons  to  such  an  extent 
that  he  was  laid  off  from  work  for 
several  months  and  his  right  foot 
permanently  injured.  It  was  com- 
plained as  negligence  that  the  switch 
was  old,  rusty,  and  not  in  good  work- 
ing order.  The  defendant  contended 
that  the  plaintiff  assumed  the  risk. 
From  a  judgment  for  the  defendant 
on  a  directed  verdict  the  plaintiff  ap- 
pealed. The  court,  in  reversing  the 
judgment  and  remanding  the  case 
for  a  new  trial,  held  that  the  evi- 
dence did  not  show  that  the  defects 
in  the  switch  were  so  plain  and  ob- 
vious that  the  plaintiff,  as  a  matter 
of  law,  assumed  the  risk.  Ballenger 
V.  Southern  B.  Co.,  —  8.  O.  — ,  90  8. 
E.  1019   (1916). 

V.     Xnadequate  lefogo  on  bridge. 

The  plaintiff's  decedent  was  em- 
ployed as  a  night  watchman  to  guard 
a  certain  bridge  of  the  defendant 
railroad.  The  bridge  was  so  con- 
structed that  a  person  standing  even 
in  one  of  the  "safety  stations" 
placed  about  25  yards  apart  across 
the  bridge  would  be  struck  by  a 
passing  train,  unless  he  lowered  his 
head  and  crowded  back  of  the  water 
barrels  placed  on  such  abutting  plat- 
forms.    The   deceased   had  performed 
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7,  for  the  substance  thereof  was  given  in  charge  to  the  jury  over  and 
over  again  for  both  sides;  that  is,  that  a  recovery  by  the  appellee  de- 
pended upon  his  having  fallen  over  the  switch  stand  because  the 
lamp  thereon  was  not  lighted. 

The  appellant's  instruction  No.  8  was  also  properly  refused  be- 
cause of  the  erroneous  charge  therein  that — 

If  the  plaintiff  ''had  been  working  in  the  yards  where  sueh  switch  was 
located  and  knew  that  such  switch  stand  No.  6  was  there  and  had  known  it 


his  work  as  switchman  only  two  nights 
before  the  accident  occurred,  though 
he  had  passed  the  bridge  in  question 
several  times  a  week  on  a  hand  car 
going  to  and  from  work  over  a  period 
of  some  months.  He  was  struck  and 
killed  by  an  extra  engine  passing 
over  the  bridge  while  standing  in  one 
of  the  safety  stations,  apparently  in 
a  safe  position.  From  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum 
of  $7,500,  the  defendant  appealed, 
contending  that  as  the  deceased  had 
ample  opportunity  to  observe  the  con- 
ditions under  which  he  worked,  and 
made  no  objection  that  the  defendant 
had  failed  to  provide  him  a  safe 
place  to  take  refuge  from  passing 
trains,  he  assumed  the  risk.  The 
court,  in  affirming  the  judgment,  said: 
* '  There  was  no  evidence  that  he 
knew  there  was  not  sufficient  space 
between  the  barrel  and  the  steps  of 
a  passing  locomotive  or  parts  of  the 
cars  to  make  the  place  one  of  safety. 
Se  may  not  have  had  occasion  to  use 
a  platform  when  trains  were  passing 
on  a  previous  night,  or  he  may  have 
used  it  and  not  been  hit.  He  can- 
not be  presumed  to  have  known  the 
exact  limit  of  safety  in  occupying  a 
platform;  knowledge  of  the  exact 
^width  of  the  engines  or  cars  or  of 
the  distance  they  extended  beyond 
the  rails  cannot  be  imputed  to  him. 
He  resorted  to  what  the  jury  be- 
lieved he  had  a  right  to  assume  was 
a     place     of     refuge.'*      Kreijzer    v. 


Southern   Pac.    Co.,   — 
177  Pac.  477  (1919). 


Oal.   App.   — , 


VI.    Obstacles  on  track. 
A.    Car  standing  at  foot  of  grade. 

A  member  of  a  switching  crew  em- 
ployed by  the  defendant  was  killed 
when  two  cars  upon  which  he  was 
riding  came  into  collision  with  a 
standing  car  loaded  with  scrap  iron, 
and  his  administrator  sued  under  the 
Federal  Employers*  Liability  Act  to 
recover  damages  for  the  benefit  of 
the  dependent  beneficiaries.  The  track 
upon  which  the  accident  took  place 
was  one  of  a  number  of  repair  tracks 
in  the  yards  of  the  defendant.  The 
track  in  question  had  a  downward 
grade  of  about  one  per  cent  for  about 
500  feet,  and  was  level  from  that 
point  for  about  an  equal  distance  to 
its  end.  The  car  loaded  with  scrap 
iron,  for  some  reason  not  disclosed, 
had  been  left  on  the  grade,  about 
50  feet  from  the  foot  thereof.  The 
work  in  which  decedent  was  engaged 
at  the  time  of  the  accident  was  the 
classification  of  a  string  of  cars  upon 
the  various  tracks  of  the  yard.  Im- 
mediately prior  to  the  accident  the 
decedent's  foreman  had  directed  the 
shifting  of  two  cars  of  this  string 
upon  another  track,  and  had  person- 
ally followed  them  down  that  track, 
after  .  instructing  decedent  to  send 
the  next  two  cars  of  the  string  down 
upon  the  repair  track  above  described. 
By  the  rules  of  the  defendant,  cars 
were  not  supposed  to  be  sent  down 
the  incline  of  this  repair  track  loose, 
but  were  supposed  to  be  shoved  down 
by  the  engine  and  left  where  desired. 
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for  years  prior  to  the  allejzed  aceidenty  then  plaintiff  assumed  the  risk  of  sach 
danger,  if  any  there  was  nom  said  unlighted  switch/' 


The  appellee  admitted  knowing  the  location  of  all  of  the  switches^ 
but  the  trouble  here  is  that  he  fell  over  the  switch  stand  in  the 
dark  not  knowing  that  he  was  then  in  its  vicinity,  which  fact  would 
have  been  disclosed  to  him  had  the  lamp  been  burning. 

Fourth,  ^rial  courts  are  required  to,  and  should  only,  grant  in- 
structions sufficient  in  number  and  character  to  guide  the  jury  in 


In  this  instance,  however,  the  two 
ears  intended  for  the  repair  track 
were  kicked  onto  that  track  and  sent 
down  the  grade  at  a  considerable 
speed,  the  decedent  riding  thereon  to 
set  the  brakes  when  they  had  come 
to  the  end  of  the  track.  At  the  time 
this  work  was  going  on  it  was  about 
daybreak,  and  on  account  of  the  de- 
ficiency of  light  the  position  of  the 
ear  loaded  with  scrap  iron  could  not 
be  distinguished  from  the  point 
where  the  cars  were  started  down- 
grade. The  negligence  relied  upon  as 
a  basis  for  recovery  was,  first,  the 
placing  and  leaving  of  the  car  loaded 
with  scrap  iron  on  the  grade,  and 
second,  the  failure  to  warn  the  de- 
cedent of  the  risk  of  injury  by  col- 
lision with  such  car,  after  it  was 
seen  that  he  was  about  to  be  in  such 
a  collision,  so  that  he  could  make  his 
escape  therefrom.  With  respect  to 
the  first  item  of  alleged  negligence  it 
was  made  to  appear  that  it  was  the 
custom  of  the  defendant,  in  placing 
cars  on  the  repair  tracks,  to  spot 
them  as  near  the  lower  end  of  the 
tracks  as  possible,  both  in  the  interest 
of  easy  handling  and  to  avoid  such 
accidents  as  that  in  suit.  It  appeared, 
however,  that  the  repair  tracks  were 
frequently  full  of  cars,  so  that  at 
times  cars  would  be  found  standing 
where  this  particular  car  was  placed. 
On  this  ground  it  was  contended  by 
defendant  that  the  decedent  should 
be  held  to  have  assumed  the  risk  of 
injury  from  such  a  source,  particu- 
larly as  he  was  personally  in  charge 


of  the  kicking  of  the  ears  on  which 
he  rode  down  the  incline;  moreover, 
it  was  contended,  he  was  guilty  of 
contributory  negligence  in  that  he 
failed  to  use  due  care  to  see  that  the 
track  was  clear  before  having  the 
cars  kicked  down  the  grade.  In  af- 
firming a  judgment  for  the  plaintiff 
the  court  held,  in  respect  to  the 
claim  above  set  out,  that  it  could 
not  be  said  as  a  matter  of  law  that 
the  decedent  had  assumed  the  risk  of 
injury  because  of  the  negligent  plac- 
ing of  the  scrap  iron  car,  and  that 
the  evidence  warranted  the  inference 
evidently  drawn  by  the  jury  that  the 
negligent  failure  of  the  decedent  to 
determine  whether  the  track  was 
clear  was  not  the  sole  proximate 
cause  of  the  accident.  Cincinnati,  N. 
O.  &  T.  P.  E.  Co.  V.  McGuffey,  164 
C.  0.  A.  137,  252  Fed.  25   (1918). 

B.    Cow. 

The  deceased  was  conductor  of  a 
work  train  used  in  picking  up  ties 
along  the  right  of  way.  The  train 
was  at  the  time  of  the  accident  run- 
ning backwards.  As  a  result  of 
striking  a  cow  which  was  upon  the 
track,  the  caboose  was  derailed  and 
the  deceased  killed.  The  defendant 
sought  to  make  out  the  defense  of 
assumption  of  risk,  first,  upon  the 
ground  that  the  division  superintend- 
ent had  given  oral  instructions  for 
trains  not  to  be  operated  backwards, 
which,  if  obeyed  in  the  present  in- 
stance, would  have  resulted  in  the 
engine   being  derailed  instead  of  the 
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determining  the  issues  involved  in  the  case  on  trial,  and  they  have 
the  right  to  limit  the  number  of  instructions  to  be  considered  by 
them  accordingly.  Mabry  v.  State,  71  Miss.  716,  14  South.  267; 
Waldrop  v.  State,  98  Miss.  567,  54  South.  66.  This  number  cannot 
be  an  arbitrary  one  applicable  to  all  cases  alike,  but  must  depend 
in  each  case  upon  the  number  of  issues  therein  involved.  In  the 
case  at  bar  the  five  instructions  granted  the  appellant  fully  covered 
all  of  the  issues  it  was  entitled  to  have  submitted  to  the  jury;  con- 


caboose  in  which  the  deceased  was 
riding;  second,  upon  the  ground  that 
the  deceased  knew  the  right  of  way 
was  unfenced  and  that  stock  might 
come  upon  the  track.  From  a  judg- 
ment for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  affirming  the 
judgment,  held  (1)  that  as  the  divi- 
sion superintendent's  orders  with  ref- 
erence to  backing  trains  had  not  been 
communicated  to  the  deceased,  and  as 
the  operation  of  trains  in  such  man- 
ner under  the  conditions  then  exist- 
ing was  permitted  by  general  custom 
and  the  defendant's  general  rules,  the 
deceased  assumed  no  risk  of  injury 
from  the  operation  of  the  train  in 
such  a  manner;  (2)  that  though  the 
deceased  knew  the  right  of  way  was 
unfenced,  this  fact  did  not  preclude 
recovery  as  a  matter  of  law  because 
of  assumption  of  risk,  since  it  did  not 
appear  that  he  knew  of  the  presence 
of  cattle  in  the  vicinity,  or  the  like- 
lihood of  their  entering  upon  the 
track,  though  he  might  with  reason- 
able care  have  discovered  such  things, 
it  not  being  sufficient  to  make  out  as- 
sumption of  risk  that  he  know  of 
the  things  from  which  harm  might 
come,  but  that  he  actually  appreciate 
the  danger  from  which  he  suffered. 
Alexander  v.  Great  Northern  R.  Co., 
51  Mont.  565,  154  Pac.  914  (1916). 

Vn.    Inadequate  light. 

A.     Turntable. 

The    plaintiff's    decedent,    a    boiler 
washer,    had    been    in    the    employ    of 


the  defendant  railroad  for  about  two 
years  previous  to  his  death,  one  year 
on  the  night  shift  and  about  one  year 
on  the  day  shift.  He  was  required 
when  quitting  work  at  7  p.  m.  in  the 
evening  to  ''register  off"  at  the 
company  clock.  To  reach  this  place, 
it  was  necessary  for  him  to  go 
through  a  portion  of  the  yard  where 
a  turntable  was  installed.  Upon 
leaving  the  engine  house,  on  the  night 
of  the  accident,  the  deceased  fell  into 
the  pit  in  which  the  turntable  was 
located,  struck  his  head  against  the 
cement  floor  of  the  pit,  fracturing  his 
skull  and  breaking  his  neck,  from 
which  injuries  he  died  the  following 
day.  The  evidence  was  in  conflict 
as  to  whether  the  turntable  and 
tracks  at  that  point  were  kept 
lighted.  From  a  verdict  and  judg- 
ment for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  held  that  the  question 
of  assumption  of  risk  was  properly 
left  to  the  jury  and  pointed  out  that 
while  the  servant  assumed,  under  the 
rule  in  the  United  States  courts,  all 
the  ordinary  risks  of  his  employment 
which  were  known  to  him,  or  which 
could  have  been  known  to  him  with 
the  exercise  of  ordinary  care  by  a 
person  of  reasonable  prudence  and 
diligence  under  like  circumstances, 
nevertheless,  risks  not  naturally  inci- 
dent to  the  work,  but  which  arose 
out  of  the  negligence  of  the  master, 
were  not  assumed  by  the  servant  un- 
til he  became  aware  of  the  negli- 
gence,  and   the   danger  arising  there- 
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sequently,  the  court  committed  no  error  in  declining  to  pass  on  the 
others  tendered  to  it. 

Fifth.  The  appellee,  as  a  result  of  his  injury,  is  suffering  from  a 
double  hernia  which  will  be  permanent  unless  relieved  by  an  opera- 
tion which  may  or  may  not  be  a  success,  and  which,  according  to 
the  evidence,  will  be  attended  with  danger  to  life.    He  is  still  sof- 


from,  unless  the  negligence  and  risk 
were  so  apparent  that  an  ordinarily 
prudent  person  would  under  the  cir- 
cumstances have  observed  the  one 
and  appreciated  the  other.  Lnsk  v. 
Bandy,  —  Okla.  — ,  184  Pac.  145 
(1919). 

The  plaintiff  was  employed  by  the 
defendant  to  perform  services  about 
one  of  its  roundhouses,  including  the 
work  of  putting  out  and  building  fires 
in  engines,  and  assisting  in  placing 
engines  on  the  turntable  and  turning 
them  around.  At  the  time  of  the 
accident,  an  engine  of  great  weight 
had  been  placed  on  the  turntable  and 
the  electric  appliance  provided  for 
moving  the  table  around  was  unable 
to  perform  its  work.  The  plaintiff 
and  three  other  men  then  took  hold 
of  a  lever  provided  for  the  purpose  of 
swinging  the  engine  around  by  hand. 
Soon  after  this  operation  was  started, 
the  table  began  to  turn  in  consequence 
of  the  working  of  the  electric  appli- 
ance which  had  not  been  shut  off.  At 
that  time,  the  plaintiff  was  in  a  stoop- 
ing position  with  his  breast  against 
the  lever  and  his  legs  so  extended 
that  his  feet  were  within  about  one 
foot  of  the  pilot  of  the  engine,  which 
extended  over  the  platform  surround- 
ing the  turntable.  When  the  table 
thus  began  to  turn  as  a  result  of  the 
application  of  the  electric  power,  the 
lever  suddenly  pulled  away  from  the 
plaintiff  and  caused  one  of  his  feet 
to  so  slip  as  to  be  caught  under  and 
dragged  by  the  pilot  until  it  came 
in  contact  with  one  of  the  rails  of 
the  track  leading  to  the  turntable, 
thereby  causing  his  leg  to  be  crushed. 
Though  the  plaintiff  knew  no  one  was 


in  charge  of  the  eleetrie  appliance, 
he  did  not  know  that  the  current 
had  been  left  turned  on.  The  plain- 
tiff alleged  negligence  by  the  defend- 
ant in  not  having  the  plaee  properly 
lighted,  the  eleetrie  appliiuiee  in 
proper  working  order,  and  the  ear- 
rent  shut  off  at  the  time  the  work  of 
moving  the  table  by  hand  commenced. 
From  a  verdict  and  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  reversing  the  Judgment, 
said:  "Plaintiff  had  been  performing 
the  same  service  for  more  than  two 
years  prior  to  the  accident;  and, 
without  undertaking  to  set  out  the 
evidence,  we  think  it  sufficient  to 
say  it  was  conclusively  shown  by  his 
own  testimony  that  for  several  months 
prior  to  the  accident  there  was  the 
same  absence  of  lights  at  the  plaee 
where  he  was  employed  as  existed 
on  the  night  of  the  accident,  that  the 
length  of  the  lever  used  to  turn  the 
turntable  was  the  same  during  all  of 
that  time,  and  that  the  condition  of 
the  electrical  appliance  during  the 
same  period  of  time  was  in  the  same 
condition  as  it  was  on  the  night  of 
the  accident,  all  of  which  conditions 
and  risks  incident  thereto  in  the  x>e'' 
formance  of  the  duties  of  his  em- 
ployment were  known  to  the  plaintiff 
*  *  *  when  he  undertook  to  assist 
in  turning  the  table  by  pushing  on 
the  lever.  Under  such  circumstances, 
he  must  be  held  to  have  assumed  the 
risks  of  injury  from  those  conditions, 
and  the  trial  court  erred  in  submit- 
ting any  of  those  issues  to  the  jury 
as  a  basis  for  a  verdict  in  the  plain- 
tiff's favor."  As  to  the  assumption  of 
risk    in    turning   the   table   when   ha 
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fering  pain  at  intervals,  is  compelled  to  wear  a  truss  with  its  ac- 
companying inconvenience,  and  his  capacity  for  work  has  been  ma- 
terially reduced.  The  verdict  of  $15,000,  which  is  claimed  by  the 
appellant  to  be  excessive,  is  large;  but  on  the  evidence  we  cannot 
safely  say  that  it  was  the  result  of  passion,  prejudice,  or  corruption 
on  the  part  of  the  jury. 
Affirmed. 


knew  no  one  was  at  the  eleetric  ap- 
pliance to  cut  off  the  power,  such  was 
not  assumed,  the  eourt  pointed  out, 
for  though  the  plaintiff  knew  no  one 
was  there,  he  did  not  know  that  the 
electric  power  was  on  at  the  time. 
Pt.  Worth  &  D.  0.  By.  Co.  v.  Miller, 
—  Tex.  Civ.  App.  — ,  201  8.  W.  1049 
(1918). 

B.    Loading  platform. 

The  plaintiff,  a  handler  of  freight 
in  one  of  the  freight  houses  of  the 
defendant  railroad,  was  requested  to 
do  some  extra  work  on  the  evening  of 
the  accident,  consisting  in  removing 
the  running  boards  that  bridged  the 
space  of  about  30  inches  between  cars 
and  closing  the  oar  doors.  It  was 
dark  at  the  time,  and  the  plaintiff 
requested  a  lantern  from  the  foreman, 
who  replied  that  none  was  available. 
The  plaintiff  then  started  upon  the 
performance  of  the  work  mentioned 
above  without  any  light,  and  without 
any  assurance  of  safety  or  that  any 
light  would  be  furnished  within  a 
reasonable  time.  While  removing  one 
of  the  running  boards  from  between 
two  cars,  the  plaintiff  fell  in  the 
space  between  the  cars,  as  did  the 
platform,  the  latter  striking  him  on 
his  arm,  and  causing  the  injuries  in 
suit.  The  failure  to  furnish  sufScient 
light  was  alleged  as  negligence.  From 
a  verdict  and  judgment  for  the  plain- 


tiff, the  defendant  appealed.  The 
court,  in  reversing  the  judgment,  held 
that  as  a  matter  of  law  the  plaintiff 
assumed  the  risk.  As  the  court  said: 
''He  seems  to  have  fully  appreciated 
this  danger,  as  also  the  danger  of 
working  about  a  space  of  this  kind 
without  a  light.  He  says  he  requested 
a  light,  and  was  told  that  none  was 
available,  and  he  then  went  back  and 
resumed  his  work,  and,  if  it  be  true 
that  at  the  time  and  place  it  was 
'pitch  dark,'  this  knowledge  was 
better  known  to  him  than  to  his 
master.  After  being  refused  a  light, 
he  said  he  continued  without  a  prom- 
ise or  assurance  of  safety,  or  without 
assurance  that  a  light  would  be  forth- 
coming within  a  reasonable  time.  * 
♦  ♦  The  rule  is  well  settled  that 
if  the  servant  knows  of  the  failure 
of  the  master  to  completely  discharge 
his  duty  to  exercise  ordinary  care  to 
furnish  a  reasonably  safe  place  in 
which  to  work,  and  sufficient  servants 
or  reasonably  safe  appliances  with 
which  to  work,  and  if  he  appreciated 
its  effect,  or  if  the  failure  and  its 
effect  are  obvious  or  plainly  observ- 
able, and  he  continues  in  the  employ- 
ment without  objection,  he  elects  to 
assume  the  risk  of  them,  and  is  pre- 
cluded from  a  recovery."  Delaware, 
J.  &  W.  B.  Co.  V.  Tomasco,  —  C. 
C.  A.  — ,  256  Fed.  14  (1919). 

O.  L.  O. 


19  N.  C.  C.  A.— 43 
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BOND  V.  BALTDKOBE  &  OHIO  B.  CO. 

[Supreme  Court  of  Appeals  of  West  Virginia,  September  17,  1918.] 
—  W.  Va.  —,  96  S.  E.  932. 

1.  Negligence — Rescue  of  another  from  danger — ^Bight  to  effect. 

The  right  of  a  person  to  rescue  another  from  danger  of  any  kind,  though 
voluntarily  exercised,  is  as  perfect  and  complete  as  any  other  personal  right, 
and  the  fact  that  the  danger  springs  from  a  negligent  act  of  a  third  person 
does  not  in  any  way  affect  or  impair  the  right  of  rescue  or  the  moral  obliga- 
tion to  exercise  it. 

2.  Negligence — ^Rescue  of  another  from  danger — ^Natore  of  right  and  obliga- 

tion. 
Such  right  and  obligation  are  analogous  to  those  of  prevention  of  crime 
and  protection  of  others  from  criminal  injury. 

3.  Negligence — Bescue  of  another  from  danger — ^Error  of  Judgment. 

As  the  right  is  usually  exercised  on  occasions  of  emergency,  the  actor  or- 
dinarily finds  it  necessary  to  determine  his  course  of  conduct  without  time  or 
opportunity    for    deliberation   and    mature    consideration    as    to    the    danger    to 


CASE  NOTE. 

Liability  of  one  negligently  putting 
a  person  in  peril,  to  one  injured 
while  attempting  rescue. 

I.  Attempting   to  remove  or  warn 
person  in  peril,  676-688. 

A.  Relative,  676-681. 

1.  Infant  child  on  track,  676- 

677. 

a.  Railroad,  676-676. 

b.  Street  car,  676-677. 

2.  Infant  alighting  from  car 

with  mother,  677-678. 

3.  Infant  child  on  dangerous 

crosswalk,  678-679. 

4.  Mother  walking  on  railroad 

track,  679-680. 

5.  Father   stepping   in   front 

of  train,  680. 

6.  Brother  stepping  in  front 

of  trolley  car,  680-681. 

B.  Go-employee,  681-683. 

1.  Policeman  periled  by  train, 

681. 

2.  Miner  in  danger  from  blast, 

681-682. 

3.  Well  driller  near  revolving 

shaft,  682-683. 

4.  Section  crew  in  undisclosed 

danger,  683. 


C.  Companion  on  journey,  683- 

686. 
1.-  Walking  across  track,  683- 

684. 
2.   Automobile      stalled      on 

crossing,  684-686. 

D.  Intoxicated    acquaintance    on 

car  track,  686. 

E.  Strange  boys  on  car  track,  686- 

687. 

F.  Employee  of  defendant  rescu- 

ing stranger,  687-688. 

1.  Brakeman — Children  steal- 

ing ride,  687. 

2.  Switchman  —  Person  be- 

tween     platform      and 
track,  687-688. 
II.  Attempting  to  remove  or  control 
cause  of  peril,  688-699. 

A.  Hand  car  on  track  of  train, 

688-692. 

1.  Section  foreman,  688-689. 

2.  Section  hand,  690-692. 

B.  Runaway  team,  692-694. 

1.  Driver,  692-693. 

2.  Relative  of  driver,  693. 

3.  Stranger,  693-694. 

C.  Runaway  cars,  694-696. 

1.  Railroad,  694-696. 

2.  Loading  tram,  696. 

D.  Tipping  locomotive  crane,  696. 
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liimselfy  attending  his  effort,  wherefore  the  law  does  not  hold  him  responsible 
for  a  mere  error  of  judgment. 

4.    Negligence— Bescne   of   another   from   danger— Proximate   cause   of  injury 
sustained  in  effecting. 
The  proximate  cause  of  an  injury  inflicted  in  the  effectuation  of  a  rescue, 
by  means  of  the  negligence  causing  the  danger  and  necessitating  the  rescue,  is 
the  negligent  act  causing  both  the  danger  and  the  injury. 

6.    Negligence — ^Rescue  of  another  from  danger — Imputation  to  rescuer  of  an- 
tecedent negligence  of  person  rescued. 
In  such  ease,  the  antecedent  negligence  of  the  person  rescued  is  not  im- 
putable to  the  person  effecting  the  rescue. 

6.  Damages— Personal  injuries — ^Instructions  authorizing  allowance  for  mental 

suffering — ^When  justified. 
An  injury  severe, enough  to  cause  pain,  require  professional  treatment,  and 
inflict  disability  to  perform  labor  for  a  week  or  two,  justifies  the  giving  of  in- 
structions authorizing  an  allowance  for  mental  suffering  in  the  assessment   of 
damages. 

7.  Trial— -Instructions — ^When  refusal  prop/er. 

An  instruction   stating  a  hypothesis  having  no   basis   in   the   evidence   is 
properly  refused. 


E.  Falling  stove  pipe,  696-697. 

F.  Gas  in  mine,  697-698 

G.  Live  wire,  698-699 

III.  Attempting  to  extinguish  burning 
dress  of  child,  699. 

Gross-references.  Right  to  recover 
for  injuries  sustained  while  attempt- 
ing to  stop  runaway  horses,  see  9 
N.  C.  O.  A.  890-893;  attempting  to 
stop  runaway  horse  as  negligence, 
see  16  N.  C.  C.  A.  167-173;  liabiUty 
for  personal  injuries  sustained  while 
endeavoring  to  extinguish  fire  negli- 
gently started,  see  9  N.  G.  C.  A. 
1046-1068. 

I.     Attempting    to    remove    or    warn 
person  in  peril. 

A.     Belative. 

1.    Infant  child  on  track. 

a.    Bailroad. 

Plaintiff's  intestate  and  her  infant 
son  were  instantly  killed  at  a  cross- 
ing of  the  railroad  of  the  defendant 
by  being  struck  by  one  of  its  trains 
while  she  was  attempting  to  save  the 
life  of  the  son  who  was  coming  on  to 
the  track  in  front  of  the  approach- 
ing train.     The  train  at  the  time  was 


running  more  than  10  miles  an  hour 
in.  violation  of  a  city  ordinance.  Af- 
firming judgment  of  $1,665.35  for  the 
plaintiff,  the  court  held  that  whether 
the  speed  of  the  train  in  violation  of 
the  city  ordinance  was  the  proximate 
cause  of  the  injury,  and  whether  the 
mother  was  guilty  of  contributory 
iiegligcnce  in  risking  her  own  life  in 
the  attempt  to  save  her  child,  were 
questions  of  fact  for  the  jury.  "The 
law  has  so  high  a  regard  for  human 
life,"  quoted  the  court,  **that  it  will 
not  impute  negligence  to  an  effort  to 
preserve  it,  unless  under  such  cir- 
cumstances as  to  constitute  rashness 
in  the  judgment  of  prudent  persons.'* 
Speaking  of  the  attempt  of  the 
mother,  the  court  said:  **Her  con- 
duct is  not  to  be  judged  solely  in 
the  light  of  subsequent  events."  The 
court  then  indicated  that  if  she  be- 
lieved she  could  save  her  child,  it 
was  not  negligence  to  make  an  at- 
tempt to  do  so,  although  she  believed 
that  possibly  she  might  fail  and  re- 
ceive an  injury  herself.  MuUikin  v. 
Cleveland,  C,  C.  &  St.  L.  By.  Co., 
164  111.  App.  37   (1911). 

In  Alemento  v.  Bessemer  &  L.  E.  B. 
Co.,  255  Pa.  588,  100  Atl.  464   (1917), 
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8.  Appeal  and  error— Harmless  error— Instxnction  giveiL 

Though  it  is  technically  erroneous  to  give  an  instruction  embodying  appli- 
cable law  in  abstract  form,  it  is  not  reversible  error  nor  ground  for  a  new 
triaL 

[Headnotes  by  the  Court.] 

9.  Negligence — ^Bescne  of  another  from  danger— Intending  passenger  crossing 

railroad  track— -Action  against  railroad  company  by  rescuer  for  Injuries 

sustained— Eirldence  of  defendant's  negligence. 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained 
by  plaintifiF  in  rescuing  an  intending  passenger  who  was  in  danger  of  being 
run  down  by  defendant's  train  which  she  intended  to  board  as  she  crossed  the 
track  from  the  station  to  the  boarding  platform,  where  it  appeared  that  the 
engineer  was  keeping  a  lookout  on  his  side  of  the  engine  but  there  was  no 
evidence  of  a  lookout  on  the  other  side  by  the  fireman,  held  that  the  failure 
to  maintain  an  adequate  lookout  covering  the  entire  track,  while  running  into 
the  station,  under  the  circumstances  shown,  was  evidence  of  negligence. 

10.  Carriers — Intending   passenger   crossing  railroad  tracks— Wlien   guilty   of 

negligence. 
An  intending  passenger  who,  in  crossing  from  the  railroad  station  to  the 
boarding  platform,  would  have  been  run  down  by  the  train  which  she  intended 
to  board  and  which  was  coming  in  at  a  low  rate  of  speed  had  it  not  been  for 
her  rescue  by  a  third  person,  was  guilty  of  negligence  where  the  train  was 
visible  for  a  distance  of  540  feet  from  the  place  where  she  crossed  the  tracks. 


plaintiff  brought  action  to  recover 
damages  alleged  to  have  been  sus- 
tained by  him  in  the  act  of  rescuing 
his  little  child  from  the  tracks  of  the 
defendant  company  upon  which  a 
train  was  approaching.  '  Defendant, 
at  the  time  of  the  accident,  was  run- 
ning its  regular  passenger  ear,  and  in 
place  of  the  usual  locomotive  a  motor- 
car was  utilized.  Plaintiff  was  en- 
gaged in  playing  or  watching  a  game 
of  ball  near  the  tracks  of  defendant 
company,  saw  his  little  girl  3  years 
of  age  preceding  or  walking  between 
the  tracks  at  a  point  about  50  yards 
distant  from  where  he  was  stand- 
ing, and  at  the  same  time  saw  the 
approaching  train  of  defendant.  He 
ran  towards  the  track  and  succeeded 
in  throwing  or  pushing  the  girl  from 
the  track,  but  in  doing  so  he  him- 
self was  struck  by  the  motorcar  and 
injured.  The  child,  who  was  3  years 
of  age,  was  a  trespasser  on  the  tracks 
of  the  defendant.  Negligence  was  al- 
leged on  the  part  of  defendant  in  fail- 
ing to  discover  the  dangerous  posi- 
tion of  the  child.  The  case  was  sub- 
mitted to  the  jury,  and  a  verdict  for 
plaintiff  for  $1,770.83  was  returned 
and  judgment  entered  thereon.     Upon 


motion  for  defendant  for  judgment, 
notwithstanding  the  verdict,  the  court 
denied  the  motion  and  filed  an  opin- 
ion in  which  it  was  said:  ''The  plain- 
tiff in  this  case,  observing  his  child  in  a 
place  of  imminent  peril  and  using 
ordinary  care  under  the  circum- 
stances, had  a  right  to  go  upon  the 
tracks  of  the  defendant  company  to 
the  rescue  of  the  child,  and  the  case 
therefore  involves  the  relation  of  the 
defendant  company  to  the  diild  upon 
its  tracks  which  occasioned  the  ac- 
cident to  plaintiff."  On  appeal  from 
an  order  denying  judgment  non  ob- 
stante veredicto,  the  judgment  was 
affirmed  by  an  equally  divided  court. 

b.    Street  cac 

Plaintiff's  wife  was  standing  upon 
the  sidewalk  across  the  street  from 
her  home  conversing  with  a  neighbor, 
when  her  two-year-old  child,  coming 
out  of  the  home  and  seeing  its 
mother  across  the  street,  started  In 
her  direction.  A  street  car  of  de- 
fendant company  was  approaching 
and  some  persons  on  the  street 
cried  out  in  alarm.  Upon  hearing 
this,  and  seeing  her  child,  plaintiff's 
wife  ran  into  the  street  in  great  ex- 
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11.  Oarrlen— Intendliig  passenger  crossing  railroad  track— Last  deax  cliance. 

The  fact  that  an  intending  passenger  who,  in  crossing  from  the  railroad 
station  to  the  boarding  platform,  would  have  been  run  down  by  the  train  which 
she  intended  to  board  and  which  was  coming  in  at  a  low  rate  of  speed  had  it 
not  been  for  her  rescue  by  a  third  person,  was  guilty  of  negligence,  did  not 
absolve  the  railroad  company  from  liability  for  its  subsequent  negligence. 

12.  Negligence — ^Rescue  of  another  from  danger — ^Intending  passenger  crossing 

railroad  track — ^Action  by  rescuer  against  railroad  company  for  personiU 
injuries  sustained — Jury  question — ^Last  clear  chance. 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 
plaintiff  in  rescuing  an  intending  passenger  who  was  in  danger  of  being  run 
down  by  defendant's  train  which  she  intended  to  board  as  she  negligently 
crossed  the  track  from  the  station  to  the  boarding  platform^  held  that  there 
was  evidence  of  *  defendant 's  last  chance  to  prevent  injury  amply  suf&cient  to 
warrant  submission  to  the  jury  of  the  issue  as  to  its  existence. 

13.  Negligence — Rescue  of  another  from  danger — ^Bescuer's  right  to  recover 

for  injuries  sustained. 
A  person  injured  in  effecting  the  rescue  of  another  from  danger  occasioned 
by  the  negligence  of  a  third  person  is  not  precluded  from  right  of  recovery 
on  the  ground  of  his  own  immunity  from  danger  or  his  voluntary  incurrence 
of  risk;  if  his  intervention  was  not  a  rash  nor  clearly  imprudent  act,  under 
the  circumstances,  he  might  recover. 


eitemen/t  and  frenzy  of  fear  to  res- 
cue it.  A  neighbor  snatched  the  child 
from  the  passing  car  and  the  mother 
was  knocked  down  in  the  street  and 
run  over,  receiving  injuries  from 
which  she  died.  The  accident  oc- 
curred in  a  crowded  portion  of  the 
city  termed  the  "Ghetto,'*  and  no 
gong  of  warning  had  been  sounded. 
There  was  conflicting  evidence  as  to 
the  speed  of  the  ear,  but  it  tended 
to  establish  that  with  due  care  the 
accident  might  have  been  avoided. 
The  company  contended  that  there 
had  been  contributory  negligence  on 
the  part  of  the  plaintiff's  wife  in 
running,  wilfully  and  wantonly,  di- 
rectly in  front  of  a  moving  street  car. 
Affirming  judgment  for  $5,000  for 
plaintiff,  the  court,  holding  that  under 
such  circumstances  it  would  be  un- 
reasonable to  require  deliberate  judg- 
ment on  the  mother's  part,  quoted 
approvingly  as  follows:  **To  require 
one  so  situated  to  stop  and  weigh 
the  danger  to  himself,  of  an  attempt 
to  rescue  another,  and  compare  it 
with  that  overhanging  the  person  to 
be  rescued,  would  be  in  effect  to  deny 
the  right  of  rescue  altogether  if  the 
danger  was  imminent.     The  attendant 


circumstances  must  be  regarded;  the 
alarm,  the  excitement  and  confusion 
usually  present  on  such  occasions.  * 
•  *  And  the  doctrine  that  one  who, 
under  those  or  similar  circumstances, 
springs  to  the  rescue  of  another, 
thereby  encountering  even  greater 
danger  to  himself,  is  guilty  of  negli- 
gence per  se,  is  neither  supported  by 
principle  nor  authority. '*  Sherman  v. 
United  Eys.  Co.  of  St.  Louis,  —  Mo. 
App.  — ,  214  S.  W.  223   (1919). 

2.    Infant    alighting    from    car   "with 
mother. 

Plaintiff,  who  was  a  passenger  on 
defendant's  street  ear,  went  to  the 
rear  platform  to  alight  with  her  lit- 
tle son,  who  had  been  sitting  on  her 
lap.  With  her  right  hand  she  held 
the  left  hand  of  the  boy  and  at- 
tended to  his  exit  from  the  car,  and 
while  she  was  in  the  act  of  leaving 
the  car,  with  one  foot  on  the  step 
and  the  other  on  the  platform,  and 
while  the  boy  was  still  clinging  to 
her  hand,  the  conductor  gave  the  sig- 
nal and  the  car  started,  dragging  the 
boy  along.  Thereupon  she,  of  her 
own  volition,  jumped  from  the  car  to 
the    ground,    the    boy    falling    to    the 
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14.  Nesllgenca — ^Rescue  of  anotber  from  danger — Oontilbatory  negUgence  on 
part  of  rescuer. 
A  voluntary  incurrence  of  risk  in  effecting  the  rescue  of  another  from 
danger  occasioned  by  the  negligence  of  a  third  person  does  not  constitute  con- 
tributory negligence  unless  the  act  of  intervention  was  performed  under  such 
circumstances  as  would  make  it  rash  or  reckless  in  the  estimation  of  ordinarily 
prudent  persons. 

16.    Negligence — Rescue  of  another  from  danger — ^Rescuer's  right  of  recovery 
for  Injuries  sustained — Effect  of  contributory  negligence  of  person  res- 
cued. 
Contributory  negligence  on  the  part  of  a  person  rescued  from  danger  occa- 
sioned  by   the   negligence   of  a   third   person   does   not   preclude   the   rescuer's 
right  of  recovery  from  such  third  person  for  injuries  sustained  in  the  rescue. 

16.    Negligence— Rescue  of  another  from  danger — ^Rescuer's  tight  of  recovery 
for  injuries  sustained. 
Where  a  rescuer  has  himself  brought  about  the  danger  to  the  person  res- 
cued, or  the  negligence  of  such  person  is  imputable  to  him,  he  cannot  recover 
for  injuries  sustained  in  the  rescue. 

[Additional  Headnotes  by  Publishers'  Editorial  Staff.] 
Writ  of  error  to  review  a  judgment  |n  favor  of  the  plaintiff  in  an 


pavement,  she  being  whirled  around 
and  receiving  the  injuries  complained 
of.  Affirming  judgment  of  $1,000  for 
the  plaintiff,  the  court  held  that  the 
jury  were  justified  in  finding  that  the 
defendant  was  negligent  and  the 
plaintiff  not  guilty  of  contributory 
negligence,  saying:  **  Naturally  the 
child  clung  to  its  mother  and  the 
mother  to  the  child.  To  have  shaken 
herself  loose  from  the  child  after 
the  car  started  and  remained  upon  the 
car  would  have  been  to  subject  her 
child,  in  all  probability,  to  injury.  She 
was,  by  the  starting  of  the  car  under 
the  circumstances,  placed  in  a  posi- 
tion of  being  compelled  to  choose  be- 
tween two  alternatives,  subjecting  her 
child  to  injury,  or  running  the  risk  of 
injury  to  herself  in  attempting  to 
alight  from  the  car  after  it  had 
been  negligently  started.  She  chose 
to  alight  and  save  her  child.  In  do- 
ing 80  we  think  she  acted  reasonably 
and  without  negligence."  Smith  v. 
Chicago  City  Ry.  Co.,  169  HI.  App. 
570   (1912). 

3.     Infant  child   on  dangerous  cross- 
walk. 

A  plank  sidewalk  in  front  of  plain- 


tiff's residence,  in  defendant  city, 
was  in  good  condition.  Between  it 
and  the  roadway  there  was  a  space  of 
about  8  feet  in  width  which  was  not ' 
filled  to  the  level  of  the  curb  and 
walk,  it  being  about  3  feet  deep.  Two 
planks,  each  10  inches  wide,  extended 
across  this  excavation.  There  was  no 
street  crossing  at  that  point,  and 
plaintiff  was  familiar  with  the  situa- 
tion. Accompanied  by  her  3-year- 
old  child,  she  crossed  the  street  from 
her  home  over  these  planks  to  the 
walk  on  the  other  side,  along  which 
she  passed  to  a  grocery.  Starting 
back,  she  intended  again  to  cross 
these  planks  when  her  child  let  go  her 
hand  and  started  over  the  planks 
alone.  Endeavoring  to  overtake  the 
child,  she  lost  her  balance  and  fell  off 
the  planks  to  the  ground  below,  re- 
ceiving the  injuries  complained  of. 
Affirming  judgment  for  defendant  on 
a  directed  verdict,  the  court  held  that 
a  pedestrian  who  knew  that  a  cer- 
tain part  of  the  street  was  in  a  dan- 
gerous condition,  and  notwithstanding 
this  knowledge  persisted  in  passing 
over  it,  when  another  and  safer  way 
was  convenient,  did  so  at  his  peril; 
and  that  while  the  general  rule  was, 
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action  for  personal  injuries  sustained  in  rescuing  a  third  person 
from  danger,  occasioned  by  the  defendant's  negligence.     Affirmed. 

For  plaintiff  in  error — ^W.  S.  Stuart,  H.  L.  Hammond  and  McClin- 
tic,  Mathews  &  Campbell. 

For  defendant  in  error — J.  Ramsey. 

The  following  are  the  pleadings  in  the  action: 

Declaration. 

Benjamin  Bond,  plaintiff,  complains  of  the  Baltimore  &  Ohio  Bailroad  Com- 
pany, a  corporation,  defendant,  which  has  been  duly  summoned  to  answer  the 
plaintiff  of  a  plea  of  trespass  on  the  case,  for  this,  that  heretofore,  to  wit,  on 

the    day  of  April,   1916,  and  for  a  long  time  previous  thereto,  the 

said  defendant  was  the  owner,  proprietor  and  operator  of  a  railroad  called 
and  known  as  ''.The  Baltimore  and  Ohio  Railroad,"  extending  from  the  city 
of   Grafton,    West    Virginia,   through   the    said  county   of   Doddridge,   in   said 


that  one  who  exposed  himself  to 
danger  in  an  attempt  to  save  the  life 
of  another,  was  not  guilty  of  con- 
tributory negligence,  yet  where  the 
party  injured  was  guilty  of  negli- 
gence in  bringing  about  the  perilous 
situation,  that  negligence  would  pre- 
vent recovery.  White  v.  City  of  Chi- 
cago, 120  lU.  App.  607  (1905). 

4.    Mother  walking  on  railroad  track. 

Plaintiff  was  at  a  flag  station  on 
the  defendant's  road.  No  resident 
agent  was  employed,  those  desiring  to 
board  trains  being  invited  to  stand 
near  the  track  and  wave  some  object 
across  it  as  a  signal  to  the  engineer 
to  stop.  Plaintiff,  mistaking  a  freight 
train  for  a  passenger  train,  signaled, 
and  while  so  doing  saw  her  mother 
walking  along  the  public  highway  to- 
wards the  railroad  crossing  20  yards 
east  of  the  station,  and  thinking  her 
mother  had  not  seen  the  approaching 
train,  shouted  to  her  and  continued 
on  the  track,  trying  by  her  signals  to 
stop  the  train,  which  being  a  freight 
train  did  not  stop,  and  struck  and 
killed  the  mother.  The  plaintiff  was 
either  struck  by  the  lifeless  body  be- 


ing hurled  against  her  or,  not  having 
gone  quite  out  of  the  way,  was  struck 
by  the  overhanging  parts  of  the  en- 
gine, causing  the  injuries  complained 
of.  Affirming  judgment  for  the  de- 
fendant, the  court  held  that  the  de- 
fendant could  not  be  charged  with 
negligence  as  it  was  not  bound  to 
stop  its  train  or  slacken  its  speed 
when  seeing  a  person  approaching  a 
crossing,  and  that  at  the  time  of  the 
attempted  acts  of  rescue  the  mother 
was  not  in  peril,  saying:  "The  at- 
tempted rescue  consisted  in  signaling 
the  train  and  shouting  to  her  mother 
while  she  was  walking  along  the  road, 
not  in  peril,  but  in  a  place  of  safety. 
It  would  seem  that  the  mother's  peril 
arose  when  she  deliberately  stepped 
from  her  place  of  safety  in  the  pub- 
lic road  upon  the  track  in  front  of  a 
rapidly  moving  train,  when  it  was 
too  late  to  save  her  or  to  save  the 
plaintiff.  According  to  the  authorities, 
as  already  seen,  the  mother  must  have 
been  at  the  time  of  the  attempted  res- 
cue in  a  place  of  imminent  danger 
caused  by  the  negligence  of  the  de- 
fendant in  order  to  excuse  the  con- 
tributory negligence  of  the  plaintiff." 
Wright  V.  Atlantic  Coast  Line  B.  Co., 
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state,  to  the  city  of  Parkersburg,  in  said  state,  and  which  passed  through 
the  town  of  West  Union,  in  said  county  of  Doddridge,  and  of  cert&in  loco- 
motives, engines,  tenders,  railroad  cars  ,and  carriages  used  by  the  said 
defendant  on  the  said  railroad  for  the  carriage  and  conveyance  of  passengers, 
goods  and  chattels  on  and  along  and  upon  said  railroad  from  the  said  city  of 
Grafton  to  the  said  city  of  Parkersburg,  and  to  the  various  points  on  and 
along  said  railroad  between  said  two  cities;  and  the  said  defendant  being  such 
owner,  proprietor  and  operator  of  the  said  railroad  and  locomotives,  engines, 
tenders,   railroad  cars  and  carriages,  which  were  then  and  there,  to  wit,  on 

the   day  of  April,  1916,  at  the  said  county  of  Doddridge,  owned  and 

operated  by  the  said  defendant  under  the  care  and  management  of  certain  ser- 
vants and  employees  of  the  said  defendant,  and  passing  and  running  on 
and  along  the  said  railroad  of  the  defendant  from  the  said  city  of  Grafton  to- 
wards and  into  the  station  of  said  defendant  in  the  said  town  of  West  Union, 
in  said  county  of  Doddridge,  on  the  day  and  year  last  aforesaid,  on  the  said 
defendant's  said  railroad,  at  the  said  station  of  West  Union,  the  said  defend- 
ant, by  its  servants  and  employees,  so  carelessly,  negligently  and  improperly 
behaved  and  conducted  itself  in  and  about  the  management,  control  and  direc- 
tion of  the  said  locomotives,  engines,  tenders,  railroad  cars  and  carriages,  that 
the  same,  by  and  through  the  default,  carelessness,  negligence  and  improper 
conduct  of  the  said  defendant,  by  and  through  its  said  servants  and  employees, 
with  great  force  and  violence,  were  driven  and  struck  against  the  said  plain- 
tiff whereby  plaintiff's  right  knee  was  dislocated  and  severely  bruised  and 
wounded,  and  he  was  otherwise  bruised,  wounded  and  injured;  in  consequence 


110  Va.  670,  25  L.  E.  A.   (N.  8.)   972, 
19  Ann.  Gas.  439,  66  S.  E.  848  (1910). 

'6.    Father  stepping  in  ftont  of  train. 

Plaintiff's  husband  and  his  father 
were  walking  along  the  roadbed  of 
defendant  railway  company,  in  the 
space  about  9  feet  wide  between  two 
tracks.  A  train  was  approaching, 
and  the  father,  who  was  slightly  in 
advance  of  the  son,  for  some  unac- 
countable reason,  when  the  engine 
was  only  from  12  to  60  feet  away, 
stepped  on  to  the  track  in  front  of 
the  engine.  Plaintiff's  husband  at- 
tempted to  rescue  his  father,  and 
both  of  them  were  struck  by  the  en- 
gine and  killed.  Beversing  judgment 
of  $1,900  for  the  plaintiff  the  court 
held,  that  in  order  to  establish  re- 
sponsibility on  the  part  of  the  com- 
pany, it  was  necessary  for  the  plain- 
tiff to  show  that  the  company  was 
at  fault  in  placing  the  father  in  peril, 
and  that  a  refusal  to  so  instruct  the 
jury  was  error.  Ingram  v.  Jackson, 
206  111.  App.  466   (1917). 

6.     Brother  stepping  in  front  of  trol- 
ley car. 

Plaintiff's  intestate,  a  boy  14  years 


old,  and  his  brother  5  years  old,  on 
their  way  home  from  Sunday  school 
over  the  tracks  of  the  defendant,  the 
younger  slightly  in  advance  of  the 
older,  who,  noticing  that  a  trolley 
car  of  the  defendant  was  upon  them, 
pushed  the  younger  from  the  tracks, 
saving  him,  while  he  himself  was 
killed.  The  defendant,  upon  appeal, 
objected  to  an  instruction  of  the 
trial  court  charging  the  jury  that,  if 
deceased  was  killed  in  endangering 
his  own  life  to  save  his  brother,  he 
was  not  guilty  of  negligence,  but 
omitting  the  qualification,  that  the  ac- 
tion must  have  been  compatible  with 
a  reasonable  regard  for  his  own 
safety.  Beversing  judgment  for  the 
plaintiff,  the  court  held  that  such  in 
struction,  without  the  qualification, 
was  erroneous,  but  could  not  be  taken 
advantage  of  on  appeal,  it  not  hav- 
ing been  objected  to  at  the  trial.  The 
court  further  held  that  if  the  de- 
ceased's own  negligence  contributed 
to  placing  himself  and  his  brother  in 
a  dangerous  situation,  the  fact  that 
he  then  suddenly  attempted  to  save 
his  brother  would  not  absolve  him 
from  contributory  negligence.  "The 
most  that   can  be  inferred  from  this 
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of  which  plaintiff  became  sick,  sore,  lame  and  disabled  from  following  his 
usual  occupation,  and  was  so  much  injured  as  to  be  able  to  do  nothing  for  a 
long  space  of  time,  to  wit,  for  the  space  of  four  months,  and  he  also  expended 
divers  sums  of  money  for  medical  treatment  and  nursing  and  servant's  attend- 
ance during  the  time  of  his  said  disability  and  ailment,  amounting  in  the 
aggregate  to  the  sum  of  seventy-five  dollars;  and  so  plaintiff  says  and  avers 
that  by  reason  of  the  wrong  and  injury  hereinbefore  complained  of,  he  has 
been  injured  and  hath  sustained  damages  to  the  amount  of  one  thousand  and 
five  hundred  dollars;  and  he  therefore  brings  this  suit. 

Second  Count. 
And  for  this,  also,  that  the  said  defendant,  before  and  at  the  time  of  the 

committing  of  the  grievances  hereinbefore  mentioned,  to  wit,  on  the   ' . . 

day  of  April,  1916,  was  the  owner,  proprietor  and  operator  of  a  certain  rail- 
road, to  wit,  of  a  railroad  called  and  known  as  'Hhe  Baltimore  and  Ohio  Bail- 
road,"  extending  from  the  city  of  Grafton,  West  Virginia,  through  the  said 
county  of  Doddridge,  in  said  state,  to  the  city  of  Parkersburg  in  said  state, 
and  which  passed  through  the  town  of  West  Union  in  said  county  of  Dodd- 
ridge, and  of  certain  locomotives,  engines,  tenders,  railroad  cars  and  carriages, 
under  the  care  and  management  of  certain  servants  and  employees  of  the  said 
defendant;  nevertheless,  the  said  defendant,  by  its  servants  and  employees, 
so  carelessly,  negligently  and  improperly  behaved  and  conducted  itself  in  and 
about  the  management,  control  and  direction  of  the  said  locomotives,  engines, 
tenders,  railroad  cars  and  carriagesi  that  the  same,  by  and  through  the  default. 


testimony,"  says  the  court,  **i8  that 
the  deceased,  when  he  found  that 
both  he  and  his  little  brother  were 
in  a  position  of  danger,  sacrificed  his 
own  safety  to  save  his  brother,  but 
it  justifies  no  inference  that  the  de- 
ceased was  drawn  into  a  position  of 
danger  by  the  attempt  to  save  his 
brother."  Miller  v.  Union  R.  Co.  of 
New  York  City,  191  N.  Y.  77,  83  N. 
E.  583   (1908). 

B.    Ooemployee. 

1.     Policeman  periled  by  train. 

Plaintiff  and  H,  who  were  night 
policemen,  went  upon  the  tracks  of 
the  defendant  at  a  crossing  after  the 
gates  were  down.  A  freight  train 
was  passing,  and  assuming  that  the 
gates  had  gone  down  for  it,  and  that 
the  noise  they  heard  came  from  that 
train,  walked  on  towards  another 
track  after  the  freight  had  passed, 
heedless  of  the  approach  of  a  fast 
passenger  train.  H,  who  was  walking 
slightly  in  advance,  was  struck  and 
instantly  killed,  and  plaintiff,  at- 
tempting to  snatch  him  from  the  path 
of  the  train,  was  struck  by  overhang- 
ing parts  of  the  engine  and  received 


the  injury  complained  of.  Revers- 
ing judgment  for  the  plaintiff  and 
dismissing  his  complaint,  the  court 
held,  the  gates  being  down,  the  de- 
fendant was  not  guilty  of  negligence; 
and  that  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of 
law.  The  court  pointed  out  that  the 
plaintiff,  with  his  companion,  courted 
danger  by  walking  on  to  the  tracks 
when  the  gates  were  down;  that  there 
was  no  word  of  admonishment  to  H 
of  his  danger,  and  when  it  was  too 
late  plaintiff  made  a  vain  effort  to 
save  him.  There  having  been  no  neg- 
ligence on  the  part  of  the  defendant, 
the  court  declared  that  even  had  the 
plaintiff  made  a  strong  case  of  volun- 
tary risk  to  save  another,  there  could 
have  been  no  liability.  Nelson  v. 
Lake  Shore  &  M.  8.  R.  Co.,  185  N.  Y. 
App.  Div.  174,  172  N.  Y.  Supp.  766 
(1918). 

2.    Miner  in  danger  from  blast. 

Plaintiff  and  one  M  were  fellow 
laborers  in  the  iron  mine  of  the  de- 
fendant. Their  labor  consisted,  by 
means  of  dynamite  with  a  fuse  at- 
tached thereto,  in  blasting  iron  ore. 
Two  fuses  were  lighted,  and  plaintiff 
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earelessness,  negligence  and  improper  conduct  of  the  said  servants  and  em 
ployees  of  the  said  defendant,  then  and  there,  at  the  county  of  Doddridge 
aforesaid,  and  at  the  town  of  West  Union,  is  [in]  said  county,  with  great 
force  and  violence,  were  driven  and  struck  against  the  said  plaintiff,  by  means 
whereof,  the  said  plaintiff's  right  knee  was  dislocated  and  severely  bruised, 
wounded  and  injured,  and  said  plaintiff  was  otherwise  bruised,  wounded  and 
injured;  in  consequence  of  which  he  became  sick,  sore,  lame  and  disabled  from 
following  his  usual  occupation,  and  was  so  much  injured  as  to  be  able  to  do 
nothing  for  a  long  space  of  time,  to  wit,  for  the  space  of  four  months,  and  he 
also  expended  divers  sums  of  money  for  medical  treatment  and  nursing  and 
servants'  attendance  during  the  time  of  his  said  disability  and  ailment,  amount- 
ing in  the  aggregate  [to]  the  sum  [of]  seventy-five  dollars;  and  so  plaintiff 
says  and  avers  that  by  reason  of  the  wrongs  and  injuries  hereinbefore  com- 
plained of,  he  has  been  injured  and  hath  sustained  damages  to  the  amount  of 
one  thousand  five  hundred  dollars;  and  therefore  brings  this  suit. 

Third  Count. 
And  for  this,  also,  that  the  said  defendant,  before  and  at  the  time  of  the 

committing  of  the  grievances  hereinafter  complained  of,  to  wit,  on  the 

day  of  April,  1916,  was  the  owner,  proprietor  and  operator  of  a  certain  rail- 
road called  and  known  as  'Hhe  Baltimore  and  Ohio  Bailroad,"  extending: 
from  the  city  of  Grafton  through  the  county  of  Doddridge,  state  of  West  Vir- 


ealled  to  M  to  go  to  a  place  of  safety, 
lest  the  blast  come  while  they  were 
exposed  to  danger,  and  plaintiff 
started  immediately.  Having  pro- 
ceeded some  distance,  and  perceiving 
that  M  was  still  standing  near  the 
lighted  fuse,  apparently  ignorant  of 
the  danger  confronting  him,  plaintiff 
again  called  to  him  and  returned  to 
where  M  was  standing  for  the  pur- 
pose of  rescuing  him,  when  the  charge 
of  dynamite  exploded,  killing  M  and 
seriously  injuring  plaintiff.  M  was 
inexperienced  in  the  work  and  unfa- 
miliar with  the  dangerous  character 
thereof,  and  the  defendant  had  set 
him  to  work  without  previously  warn- 
ing and  instructing  him  of  the  danger. 
There  was  a  verdict  for  the  plain- 
tiff, and  affirming  the  order  denying 
motion  of  defendant  for  judgment  or 
a  new  trial,  the  court  held  that  the 
question  whether  a  person,  attempted 
to  be  rescued,  was  placed  in  a  position 
of  peril  by  the  negligence  of  an- 
other, in  failing  to  warn  and  instruct 
as  to  danger,  and  whether  the  res- 
cuer's act  in  attempting  the  rescue 
was  so  reckless  and  rash  as  to  consti- 
tute contributory  negligence,  or  as- 
sumption of  risk,  were  issues  of  fact 
for  the  jury;  and  that  a  person  who 
voluntarily    attempts    to    rescue    one 


whose  life  is  imperiled  by  the  negli- 
gence of  another,  may  recover,  if  in- 
jured, from  the  negligent  person,  if 
the  act  of  attempted  rescue  was  not 
one  of  extreme  recklessness.  Perpieh 
v.  Leetonia  Min.  Oo.,  118  Minn.  508, 
137  N.  W.  12   (1912). 

3.     Well  driller  near  revolving  shaft. 

Plaintiff  was  employed  drilling  a 
well  for  the  defendants.  H,  a  fellow 
employee,  had  taken  a  seat  on  an 
idler  pipe  in  front  of  a  rapidly  re- 
volving line  shaft  of  the  well  drilling 
rig.  Plaintiff,  thinking  H  was  in 
danger,  attempted  to  push  him  off  the 
pipe,  and  while  so  doing  his  hand 
was  rolled  around  the  line  shaft  with 
H's  coat,  which  was  caught  therein, 
and  plaintiff  sustained  the  injuries 
complained  of.  There  was  no  evi- 
dence to  show  that  the  defendant  had 
been  negligent  in  the  construction  or 
maintenance  of  the  well  drilling  rig 
or  idler  pipe,  or  that  H  was  perform- 
ing a  duty  for  the  defendant  when 
he  seated  himself  thereon.  Beversing 
judgment  for  the  plaintiff  and  render- 
ing judgment  for  the  defendant,  the 
court  held,  that  the  injury  under  the 
circumstances  could  not  have  been  an- 
ticipated by  the  defendants  or  their 
agents,  and  that  they  were  not  guilty 
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ginia,  to  the  city  of  Parkersburg,  in  said  state,  and  which  passed  through  the 
town  of  West  Union,  in  said  county  of  Doddridge,  and  of  certain  locomotives, 
engines,  tenders,  railroad  cars  and  carriages,  under  the  care  and  management 
of  certain  servants  and  employees  of  said  defendant;  that  the  said  defendant, 

before  and  on  the  day  of  April,  1916,  was  also  the  owner,  proprietor 

and  operator  of  a  certain  railroad  station,  depot,  ticket  office  and  waiting 
room  in  the  town  of  West  Union,  in  said  county  of  Doddridge,  situated  and 
located  on  the  side  of  the  railroad  of  said  defendant  opposite  to  that  where 
passengers  of  said  defendant  were  required  and  compelled  to  enter  and  board 
the  raUroad  cars  and  carriages  of  said  defendant,  and  that  passengers  of  the 
said  defendant,  as  well  as  attendants  of  said  passengers,  were  required  and 
compelled  to  cross  the  railroad  tracks  of  said  defendant  in  traveling  from  the 
ticket  office  and  waiting  room  to  the  point  where  they  might  and  could  enter 
and  board  the  railroad  cars  and  carriages  of  the  said  defendant,  at  the  said 

station  at  West  Union;  that  on  the   day  of  April,  1916,  at  the  said 

town  of  West  Union,  in  said  county  of  Doddridge,  while  plaintiff,  in  company 
with  others  and  especially  with  one  Doris  Smith,  who  had  purchased  from  said 
defendant  a  ticket  for  passage  over  said  railroad  to  the  said  city  of  Parkers- 
burg,  were  attempting  to  cross  the  railroad  tracks  of  said  defendant  from  said 
ticket  office  and  waiting  room  to  the  place  where  all  passengers  of  said  de- 
fendant were  required  and  compelled  to  enter  and  board  the  railroad  cars  and 
carriages  of  the  said  defendant,  and  especially  to  the  place  where  the  said 


of  negligence;  and  that  in  an  action 
by  a  servant  to  recover  on  account 
of  injuries  sustained  in  an  effort  to 
save  the  life  of  a  fellow-servant,  the 
person  whose  rescue  was  attempted 
muflt  be  in  a  position  of  peril  from 
the  negligence  of  the  defendant.  Jos. 
and  Simon  Linz  Bealty  Co.  v.  Mc- 
Donald, —  Ter.  Civ.  App.  — ,  133  S. 
W.  535   (1910). 

4.    Section    crew    in    nndlaclofled 
danger. 

The  plaintiflP,  in  the  employ  of  tne 
defendant,  was  in  charge  of  nine 
box  cars,  with  between  50  and  60 
Italian  workers  in  them.  The  men 
slept  and  ate  in  these  cars  and  were 
moved  in  them  from  place  to  place. 
When  approaching  a  coal  bumper, 
which  defendant  had  constructed  near 
the  tracks,  plaintiff's  attention  was 
called  to  a  noise  made  by  some  one 
hallooing,  and  to  the  rolling  of  the 
cars  in  which  he  and  the  workmen 
were  confined,  and  in  order  to  dis- 
cover the  cause  of  the  alarm,  be  put 
hia  head  out  of  the  side  of  the  box 
far,  and  was  struck  on  the  head  by 
the  weight  of  one  of  the  coal  chutes 
of  the  bumper,  receiving  injuries  for 
which  suit  was  brought.  This  side 
door  was  the  only  way  of  egress  and 


observation  from  the  car,  and  it  was 
shown  that  the  chute  was  dangerously 
near  the  track,  nine  inches  nearer 
than  the  minimum  distance  of  the  or- 
dinary chute.  Beversing  judgment  of 
nonsuit,  the  court  held  that  the  prox- 
imate cause  of  the  injury  was  the 
unnecessary  proximity  of  the  chute 
to  the  track;  and  that  the  plaintiff 
was  not  guilty  of  contributory  negli- 
gence in  putting  his  head  out  of  the 
car.  The  court  said:  "On  the  ques- 
tion of  the  nice  judgment  which  is  to 
be  exercised  by  an  employee  in  the 
attempt  to  save  either  himself  or  his 
fellow  workmen,  or  those  under  his 
control,  from  peril,  the  courts  all 
agree  that  his  action  at  such  time 
cannot  be  too  closely  scanned,  or  his 
judgment  too  nicely  weighed."  The 
court  added  that  under  the  circum- 
stances it  was  the  imperative  duty  of 
the  plaintiff  to  make  the  observation 
and  examination.  Smith  v.  Spokane 
Falls  &  N.  B.  Co.,  52  Wash.  350,  100 
Pac.  747   (1909). 

0.     Oompanlon  on  journey. 

1.     Walking  across  track. 

Plaintiff,  with  a  comrade,  was  walk- 
ing, at  night,  along  the  tracks  of  the 
defendant,   in   a   thickly   settled    com- 
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Doris  Smith,  passenger  of  said  defendant,  was  required  and  compelled  to  enter 
and  board  the  railroad  cars  and  carriages  of  the  said  defendant  in  order  that 
she  might  take  passage  to  the  point  of  her  destination,  to  wit,  the  city  of 
Parkersburg;  nevertheless,  the  said  defendant,  by  its  servants  and  employees, 
so  carelessly,  negligently  and  improperly  behaved  and  conducted  itself  in  and 
about  the  management,  control  and  direction  of  the  said  locomotives,  engines, 
tenders,  railroad  cars  and  carriages,  that  the  same,  by  and  through  the  de- 
fendant, carelessness,  negligence  and  improper  conduct  of  the  said  servants  and 
employees  of  the  said  defendant,  then  and  there,  at  the  county  of  Doddridge 
aforesaid,  and  at  the  said  town  of  West  Union,  with  great  force  and  violence, 
were  driven  and  struck  against  the  said  plaintiff,  by  means  whereof  the  said 
plaintiff's  right  knee  was  dislocated  and  bruised,  wounded  and  injured,  and  said 
plaintiff  was  otherwise  bruised,  wounded  and  injured;  in  consequence  of  which 
he  became  sick,  sore,  lame  and  disabled  from  following  his  usual  occupation, 
and  was  so  much  injured  as  to  be  able  to  do  nothing  for  a  long  space  of  time, 
to  wit,  for  the  space  of  four  months,  and  he  also  expended  divers  sums  of 
money  for  medical  treatment  and  nursing  and  servant's  attendance  during  the 
time  of  his  said  disability  and  ailment,  amounting  in  the  aggregate  to  the  sum 
of  seventy-five  dollars;  and  so  plaintiff  says  and  avers  that  by  reason  of  the 
wron^rs  and  injuries  hereinbefore  complained  of,  he  has  been  injured  and  hath 
sustained  damages  to  the  amount  of  one  thousand  five  hundred  dollars;  and 
he  therefore  brings  this  suit. 


munity  where  people  were  much  ac- 
customed to  use  the  tracks.  The 
comrade  sat  down  on  a  crosstie  to 
rest,  and  plaintiff  stood  near  the  ties, 
across  the  track,  when  an  engine  and 
tender  of  the  defendant  company  ap- 
proached, the  tender  being  in  front 
as  it  was  moving.  No  signal  was 
given,  though  the  train  had  passed 
signal  posts  near  by  and  the  light  com- 
ing from  the  tender  was  faint.  Realizing 
that  it  was  a  train,  plaintiff  called 
to  his  companion,  and  then  jumped 
across  the  track  to  pull  him  off,  and 
in  the  effort  to  save  him  they  were 
struck,  the  comrade  being  killed  and 
the  plaintiff  seriously  injured.  Affirm- 
ing judgment  for  the  plaintiff,  the 
court  held  it  was  not  error  under 
these  circumstances  to  submit  the 
question  of  plaintiff's  contributory 
negligence  to  the  jury;  that  the  plain- 
tiff had  a  right  to  rely  upon  lights 
and  on  signals  ordinarily  required  at 
the  signal  post,  and  that  failure  to 
give  them  was  negligence  on  the  part 
of  the  company;  that  the  deceased 
comrade  was  guilty  of  contributory 
negligence,  but  that  his  negligence 
did  not  affect  the  right  of  plaintiff, 
who  had  extended  his  help  to  save 
.human  life  without  rashness,  consider- 
ing the   emergency  presented.    Norris 


V.  Atlantic  Coast  Line  B.  Co.,  152 
N.  C.  505,  27  L.  B.  A.  (N.  S.)  1069, 
67  S.  E.   1017    (1910). 

2.     Automobile  stalled  on  crossing. 

Plaintiff's  intestate,  in  company 
with  S,  an  elderly  weman,  and  others, 
was  out  sightseeing  in  the  car  and  as 
guest  of  M.  Unawares,  they  ap- 
proached the  tracks  of  defendant 
railroad  company.  They  were  stran- 
gers in  the  vicinity  and  there  was 
nothing  in  sight  to  indicate  the  prox- 
imity of  the  track  except  a  sign 
placed  on  a  high  bank  25  feet  above 
the  surface  of  the  crossing.  Due  to 
the  height  of  the  sign  and  the  fact 
that  the  top  of  the  car  was  up,  the 
occupants  did  not  see  it,  nor  did  they 
become  aware  of  the  railroad  track 
until  M  stopped  his  car  thereon  with 
a  view  of  ascertaining  the  condition 
of  the  road.  The  roadbed  of  the 
railway  was  visible  to  a  distance  of 
200  feet,  and  no  cars  were  in  sight 
then,  but  immediately  thereafter,  at- 
tracted by  the  cries  of  some  men, 
they  looked  and  saw  the  front  ear  of 
a  train  backing  down  upon  them  at 
a  speed  of  four  or  ^ve  miles  an  hour. 
No  warning  by  bell  or  whistle  was 
given  and  air  brakes  were  not  at- 
tached.     M    attempted    to    start    his 
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And  thereupon  the  plaintiff  says  that  by  reason  of  the  premises  and  the 
matters  and  things  in  the  first,  second  and  third  counts  mentioned,  an  action 
has  accrued  to  him  to  have  and  demand  of  and  from  the  said  defendant,  for 
and  by  reason  of  the  said  grievances,  wrongs  and  injuries  in  said  counts  men- 
tioned, damages  to  the  amount  of  one  thousand  five  hundred  dollars.  And 
therefore  he  sues. 

Demurrer  overruled;  general  issue  pleaded. 

POPFENBARGER,  P.  Whether  a  person,  injured  in  rescuing 
another  from  danger  occasioned  by  the  negligence  of  the  defendant, 
is  precluded  from  right  of  recovery  by  his  knowledge  of  the  danger 
incident  to  his  attempt  to  effect  the  rescue  is  an  inquiry  raised 
on  this  writ  of  error  to  a  judgment  for  $500  in  favor  of  a  person 
bearing  such  relations  to  the  defendant  and  a  third  party,  one 
Doris  Smith.  Other  grounds  relied  upon  for  reversal  are  denial 
of  proof  of  negligence  and  alleged  errors  in  rulings  upon  instruc- 
tions. 


auto  but  killed  the  engine,  where- 
upon, saying  his  engine  was  dead,  he 
told  the  members  of  his  party  to 
jump,  which  advice  all  of  them  ex- 
cept Mrs.  S  acted  upon.  In  at- 
tempting to  get  Mrs.  S  out  of  the  car 
plaintiff's  intestate  was  struck  by  the 
approaching  flat  car,  and  both  he 
and  she  received  injuries  causing 
their  deaths.  Defendant  contended 
that  this  act  constituted  contributory 
negligence.  Affirming  judgment  for 
the  plaintiff  the  court  said:  "While 
concededly  deceased  could  have  es- 
caped except  for  his  efforts  to  save 
the  life  of  Mrs.  Scherrer,  it  is  not 
claimed  that  he  acted  with  a  reck- 
lessness unwarranted  by  the  judg- 
ment of  a  prudent  man,  and  it  is 
only  in  such  case  that  one,  in  at- 
tempting to  rescue  another  placed  in 
peril  by  the  negligent  act  of  a  third 
person,  can  be  said  to  be  guilty  of 
contributory  negligence."  McClure  v. 
Southern  Pac.  Co.,  —  CSal.  App.  — , 
183  Pac.  248   (1919). 

D.     Intoxicated  acquaintance  on  car 
track. 

W,  an  acquaintance  of  the  plain- 
tiff, was  intoxicated  and  lying  on  the 
defendant's  street  car  track.  Plain- 
tiff, seeing  Ws  condition,  and  know- 


ing a  street  car  was  coming,  went  to 
him  and  tried  to  pull  him  off  the 
track,  and  in  so  doing  both  were  hit 
by  a  street  car  and  severely  injured. 
It  was  night,  but  the  track  was 
straight  and  light,  and  a  person  keep- 
ing a  lookout  could  have  seen  75  or 
100  feet  in  front  of  the  car.  The  car 
was  running  15  miles  an  hour  con- 
trary to  city  ordinance  prescribing  a 
limit  of  12  miles.  The  motorman  did 
not  see  W  or  plaintiff  on  the  track, 
but.  was  standing  in  a  half  turned 
position  talking  to  some  one.  Affirm- 
ing judgment  for  the  defendant,  the 
court  held  that  the  plaintiff  rescuer 
stood .  in  the  same  position  as  the  in- 
toxicated man,  who  had  been  guilty 
of  contributory  negligence,  and  that 
the  negligence  of  the  latter  must  be 
attributed  to  the  rescuer,  so  that  no 
recovery  could  be  had  against  the 
street  car  company,  though  its  serv- 
ants were  also  guilty  of  negligence. 
Scates  V.  Bapid  Transit  By.  Co.,  — 
Tex.  Civ.  App.  ~,  171  8.  W.  503 
(1914). 

E.     Strange  boys  on  car  track. 

In  Toner  v.  Pennsylvania  B.  Co.,  — 
Pa.  — ,  18  N.  C.  C.  A.  778,  106  Atl. 
797  (1919),  defendant  appealed  from 
a  judgment  entered  on  the  verdict  of 
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While  Doris  Smith  was  leisurely  crossing  a  side  track  and  the 
main  track  of  the  defendant's  railroad  at  its  West  Union  station, 
in  the  customary  and  designed  method  of  reaching  the  platform 
from  which  she  intended  to  board  one  of  its  trains,  after  having 
purchased  a  ticket  entitling  her  to  carriage  on  said  train,  the  station 
and  platform  being  on  opposite  sides  of  the  tracks,  the  train  came 
in  at  a  comparatively  low  rate  of  speed  and  would  have  run  her 
down  and  probably  killed  her,  but  for  the  assistance  rendered  her 
by  the  plaintiff,  according  to  the  testimony  of  himself  and  other 
witnesses.  He  says  he  stepped  down  on  the  track,  grabbed  her,  and 
threw  her  towards  the  platform,  and  was  then  struck  by  the  pilot 
beam  of  the  engine.  Two  other  witnesses  agree  that  the  engine 
struck  him,  but  not  that  he  stepped  oflP  of  the  platform.  They 
say  he  reached  from  the  platform  and  caught  her.  Others  say  the 
engine  struck  the  girl  only  and  knocked  her  against  him,  in  con- 


a  jury  in  a  negligence  case,  and  as- 
signed as  errors  only  the  refusal  of 
its  points  for  binding  instructions  and 
pleaded  dismissal  of  its  motion  for 
judgment  non  obstante  veredicto,  so 
that  the  single  question  was  whether 
there  was  sufficient  evidence  to  carry 
the  case  to  the  jury,  assuming  that 
all  the  facts  and  inferences  favorable 
to  the  plaintiff  were  decided  in  his 
favor,  and  all  those  antagonistic  to 
him  rejected.  It  appeared  that  de- 
fendant had  freight  tracks  in  a  public 
highway  in  the  city  of  Philadelphia, 
and  for  many  years  boys  of  the  neigh- 
borhood, with  the  knowledge  of  de- 
fendant's employees,  had  been  in  the 
habit  of  playing  on  the  tracks  the 
same  as  the  rest  of  the  street,  and 
that  the  city  was  solidly  built  up  for 
many  squares  every  way  from  the 
point  where  the  accident  happened. 
One  evening  while  plaintiff  was  walk- 
ing along  the  footway  of  the  avenue 
he  saw  two  boys  8  or  10  years  old 
playing  on  the  tracks,  with  oars  of 
defendant  backing  down  upon  them, 
without  lights  in  the  rear,  without 
warning,  and  without  a  trainman  on 
the  nearest  approaching  car,  though 
all  of  those  things  were  required  by 
the    rules    of    defendant.      Seeing    the 


imminent  danger  of  the  boys,  he 
called  to  them,  and,  when  they  did 
not  hear  him  or  seem  to  heed  him, 
rushed  on  the  tracks,  threw  one  boy 
in  one  direction  and  the  other  in  the 
other,  saving  them  from  injury,  but 
receiving  the  injuries  for  which  this 
suit  was  brought.  The  trial  judge 
charged  the  jury  that  if  defendant, 
by  its  negligence,  put  the  two  boys 
in  serious  danger  of  life  or  limb, 
knowing  children  were  in  the  habit  of 
playing  on  the  tracks,  and  plaintiff 
received  the  injury  of  which  he  com- 
plains in  an  endeavor  to  rescue  the 
boys  from  the  danger  in  which  they 
were  placed  by  defendant's  negli- 
gence, and  the  risk  which  plaintiff 
took  did  not  appear  so  hazardous  as 
to  be  condemned  by  the  judgment  of 
a  prudent  person,  he  might  recover; 
but  if  any  of  those  elements  were 
missing,  the  verdict  should  be  for  the 
defendant.  As  this  charge  was  in  ex- 
act accord  with  the  former  decision 
in  Corbin  v.  City  of  Philadelphia,  195 
Pa.  461,  7  Am.  Neg.  Rep.  563,  49 
L.  R.  A.  715,  78  Am.  St.  Rep.  825,  45 
Atl.  1070  (1900),  defendant  asked  the 
court  to  reconsider  the  conclusion 
which  was  there  announced.  The 
court  said,  however,  that  further  con- 
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sequence  of  which  he  fell  and  his  knee  was  injured  by  contact  with 
a  clinker  in  the  cinder  platform.  The  train  was  in  sight  when 
the  girl  started  across  the  tracks,  but  she  seems  not  to  have  seen  or 
heard  it.  When  she  got  to  the  main  track  and,  then  seeing  the 
train,  quickened  her  pace,  it  was  within  six  or  eight  feet  of  her, 
and  within  a  foot  or  two  of  her,  when  the  engineer  discovered  her 
and  the  plaintiff  grabbed  her.  The  engineer  was  on  the  right-hand 
side  of  his  engine,  keeping  a  lookout;  but  the  girl  was  approach- 
ing from  the  left  hand  side  and  beyond  his  view  partly  because  of  a 
slight  curve  in  the  track.  He  had  his  engine  under  reasonable  con- 
trol and  stopped  it  by  means  of  the  emergency  brake  within  a 
short  distance,  he  says,  about  its  length,  but,  other  witnesses  say 
several  feet  more  than  that.  He  did  not  discover  her  until  the 
engine  was  almost  upon  her.  There  was  no  evidence  of  a  lookout 
on  the  other  side  by  the  fireman,  and  neither  he  nor  Miss  Smith 


sideration  had  only  confirmed  the 
eonrt's  opinion  that  what  was  there 
said  was  founded  on  both  reason  and 
authority,  and  that  hence  they  re- 
affirmed it.  The  court  also  found  that 
defendant  was  negligent  so  far  as  re- 
garded the  two  boys,  and  the  judg- 
ment of  the  court  below  was  affirmed. 

F.     Bmployee  of  defendant  rescuing 
stranger. 

1.    Brakeman — OhUdren  steaUng  ride. 

Plaintiff's  intestate,  W,  was  a 
brakeman  on  one  of  defendant's 
trains.  While  the  train  was  going  at 
a  rate  of  speed  estimated  at  from  7 
to  13  mUes  an  hour,  W  noticed  sev- 
eral children  running  alongside  the 
train,  some  hangiitg  on  to  the  brass 
rods  and  others  hanging  on  to  other 
parts  of  the  car.  After  several 
warnings  by  shouting,  W  cUmbed 
down  the  ladder  at  the  front  end  of 
one  of  the  cars,  the  ladder  being  on 
the  end  and  not  on  the  side  of  the 
car,  put  his  foot  in  the  stirrup,  which 
was  on  the  outside  of  the  car,  turned 
his  face  towards  the  rear  of  the  train, 
the  children  being  back  of  the  car 
he  was  on,  waved  his  hand  at  them, 
and    leaned    outward    and    downward 


as  if  about  to  alight.  While  in  that 
position  he  came  in  contact  with  a 
fenee  post,  which  was  standing  beside 
the  track,  18  inches  from  the  side  of 
the  car,  was  thrown  to  the  ground 
and  sustained  the  injuries  which 
caused  his  death.  Beversing  judg- 
ment for  the  plaintiff,  holding  the 
deceased  guilty  of  contributory  neg- 
ligence, the  court  announced  the  fol- 
lowing principles:  "To  justify  such 
exposure  for  the  purpose  of  saving 
life,  however,  it  is  necessary,  first, 
that  there  be  imminent  danger  to  the 
person  or  persons  sought  to  be  saved; 
and  second,  that  the  method  at* 
tempted  be  not  rash  or  reckless  in  the 
judgment  of  prudent  persons."  The 
court  then  pointed  out  that  while  the 
proceeding  of  the  children  was  far 
from  safe,  they  were  not  in  immi- 
nent danger.  Wilson  v.  New  York, 
N.  H.  &  H.  B.  Co.,  29  R.  I.  146,  69 
Atl.  364   (1908). 

2.    Swltcliman — ^Person  between   plat- 
form and  track. 

Defendant  railroad  company  was 
engaged  in  switching  in  one  of  its 
yards.  A  stranger  was  standing  at 
a    nearby    freight    house    between    its 
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testified  in  the  case.  The  train  could  have  been  seen  from  a  dis- 
tance of  540  feet  from  the  point  at  which  she  crossed  the  space  be» 
tween  the  tracks,  about  250  feet  from  the  waiting  room  of  the  station, 
and  about  150  feet  from  the  platform. 

Failure  to  maintain  an  adequate  lookout  covering  the  entire  track, 
while  running  into  the  station,  under  the  circumstances  shown,  was 
evidence  of  negligence.  McGuire  v.  N.  &  W.  Ry.  Co.,  70  W.  Va.  538, 
74  S.  E.  859 ;  Schoonover  v.  B.  &  0.  Railroad  Co.,  69  W.  Va.  560,  73 
S.  E.  266,  L.  R.  A.  1917  F  1,  Ann.  Cas.  1913  B  964.  This  rule  seems 
to  be  general,  and  it  is  especially  applicable  here,  in  view  of  the 
necessity  for  the  crossing  of  the  tracks,  by  passengers,  to  obtain  ac- 
cess to  the  cars  from  the  platform,  known  to  the  servants  and  em- 
ployees of  the  defendant  company.  If  such  a  lookout  had  been  main- 
tained, the  perilous  situation  of  Miss  Smith  would  have  been  dis- 
covered in  ample  time  to  have  prevented  danger  to  her,  by  stop- 


platform  and  the  track  upon  which 
the  switching  was  being  done.  De- 
ceased, a  switchman,  realizing  the 
danger  of  the  stranger's  being 
caught  between  the  cars  and  plat- 
form, or  being  run  down,  called  to 
him,  and  when  he  did  not  heed  the 
warning,  rushed  forward,  shoving  him 
away,  thereby  saving  him,  he  himself 
being  caught  between  the  platform 
and  cars  and  killed.  A  fellow  switch- 
man saw  the  action  of  the  deceased, 
and  could  have  given  a  signal  to  the 
engineer  to  stop,  but  he  failed  to  do 
so.  Af&rming  judgment  for  the  plain- 
tiff in  the  sum  of  $15,000,  the  court 
held  that  the  instruction,  objected  to 
by  the  defendant,  charging  the  jury 
that,  if  the  fellow  brakeman  saw  de- 
cedent'fl  efforts,  and  realized  that  the 
person  sought  to  be  rescued  was  ex- 
posed to  danger,  and  could  by  ordi- 
nary care  have  caused  the  train  to 
be  stopped  before  reaching  him,  and 
if  decedent  realized  the  danger  of  the 
third  person  and  attempted  to  res- 
cue him,  and  in  so  doing  was  killed, 
and  his  act  was  not  reckless,  a  ver- 
dict should  be  rendered  for  the  plain- 
tiff, properly  submitted  the  issues. 
Texas  &  N.  O.  R.  Co.  v.  Qcarborough 
(Tex.     Civ.    App.),    104    S.    W.     408 


(1907),    aff'd    101    Tex.    436,    108    8, 
W.  804  (1908). 

n.     Attempting  to  remove  or  control 
cause    of    perlL 

A.     Hand  car  on  track  of  train. 

1.    Section  foreman. 

While  plaintiff's  intestate,  G,  a  sec- 
tion foreman,  was  attempting  with 
one  of  his  crew  to  remove  from  the 
track  a  motor  car  on  which  he  and 
the  crew  had  been  traveling  down  the 
track,  he  was  seriously  injured,  and 
later  died,  by  reason  of  being  struck 
by  a  passenger  train  of  the  company 
of  which  defendant  was  the  receiver. 
At  the  time  and  place  of  the  injury 
there  was  a  very  dense  and  unpre- 
cedented fog,  the  crew  of  the  train 
failed  to  ring  the  bell  or  sound  the 
whistle,  the  headlight  was  not  burn- 
ing, and  the  train  was  running  at  a 
speed  of  from  40  to  45  miles  an 
hour.  The  defendant  contended  that, 
it  having  been  a  duty  of  the  de- 
ceased to  keep  a  lookout  for  trains, 
and  having  voluntarily  risked  his  life 
when  he  might  have  avoided  the  in- 
jury, as  did  others  of  his  crew,  who 
stepped  away,  he  was  guilty  of  con- 
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ping  or  checking  the  train.  For  some  reason,  she  had  evidently 
failed  to  observe  it,  until  it  was  almost  upon  her.  Of  course,  she 
was  guilty  of  negligence.  She  should  have  seen  the  train  and  hur- 
ried across  or  abstained  from  crossing;  but  this  fact  does  not  ab- 
solve the  defendant  from  liability  for  its  subsequent  negligence. 
Schoonover  v.  B.  &  0.  Railroad  Co.,  cited;  Riedel  v.  Wheeling  Trac- 
tion Co.,  63  W.  Va.  522,  61  S.  E.  821,  16  L.  R.  A.  (N.  S.)  1123.  There 
was  evidence  of  its  last  chance  to  prevent  injury,  amply  suflScient 
to  warrant  submission  to  the  jury,  of  the  issue  as  to  its  existence. 
As  to  the  relation  between  the  negligent  act  and  the  person  in- 
jured, this  court  seems  to  have  acquiesced  in  the  weight  of  authority. 
A  person  injured  in  effecting  the  rescue  of  another  from  danger  oc- 
casioned by  the  negligence  of  a  third  party  is  not  precluded  from 
right  of  recovery,  on  the  ground  of  his  own  immunity  from  danger, 
or  hia  voluntary  incurrence  of  risk.     K  his  intervention  was  not-  a 


tributory  negligence.  Affirming  judg- 
ment of  $8,750  for  the  plaintiff,  the 
court  held  that  the  question  whether 
defendant  was  negligent,  and  if  so, 
whether  it  or  the  intervening  negli- 
gence of  the  decedent  was  the  proxi- 
mate cause  of  the  injury,  was  a 
mixed  question  of  law  and  fact,  to 
be  determined  primarily  by  the  jury; 
that  the  action  of  the  foreman  under 
the  circumstances  was  not  negligence 
per  se,  the  law  having  so  high  a  re- 
gard for  human  life  that  it  would 
not  impute  negligence  to  an  effort  to 
preserve  it,  unless  made  under  cir- 
cumstances constituting  rashness  in 
the  judgment  of  prudent  persons. 
Dickinson  v.  Granbery,  —  Okla.  — , 
174  Pac.  776   (1918). 

Plaintiff's  husband,  B,  a  section 
foreman,  was  proceeding  with  his 
crew  of  six  men  down  the  defend- 
ant's tracks  on  a  hand  car,  when  one 
of  the  crew  discovered  a  passenger 
train  coming.  The  train  was  late, 
and  was  running  at  the  rate  of  45  or 
50  miles  an  hour.  The  hand  car  was 
stopped  as  quickly  as  possible,  and  B 
and  his  crew  jumped  off  and  at- 
tempted to  remove  it  from  the 
tracks.  They  succeeded  in  removing 
two  wheels  when,  the  engine  being 
19  N,  C.  C.  A.— 44 


close,  all  the  men  except  B  ran  and 
were  not  injured;  he,  endeavoring  to 
remove  the  car  alone,  was  struck  by 
the  engine  and  killed.  No  whistle 
had  been  blown  and  no  attempt 
made  to  stop  the  train.  It  was  one 
of  the  duties  of  B  to  keep  It  lookout 
for  trains  as  he  was  proceeding  down 
the  track  with  the  crew.  Defendant 
charged  contributory  negligence  in 
that  B  had  voluntarily  exposed  him- 
self to  danger  and  that  he  had  failed 
to  keep  a  lookout  as  was  his  duty. 
Affirming  judgment  for  the  plaintiff, 
the  court  held  that  it  was  not  con- 
tributory negligence  for  a  party  to 
expose  himself  to  risk  in  endeavoring 
to  save  the  lives  of  others,  provided 
his  conduct  is  not  rash  and  reckless. 
Regarding  the  plaintiff's  failure  of 
duty  the  court  held,  keeping  in  mind 
the  distinction  between  condition  and 
cause,  that  where  a  party's  own  neg- 
ligence caused  such  a  condition  that 
the  negligence  of  others  was  about  to 
injure  innocent  third  parties,  that 
person  was  not  guilty  of  contributory 
negligence  if  he  ran  risks  to  save 
the  lives  of  the  imperiled  third  par- 
ties. Gulf,  C.  &  8.  P.  R.  Co.  V. 
Brooks,  63  Tex.  Civ.  App.  231,  132  S. 
W.  95  (1910). 
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rash  or  clearly  imprudent  act,  under  the  circumstances,  he  may  re- 
cover. Walters  v.  Appalachian  Power  Co.,  75  W.  Va.  676,  684,  13 
N.  C.  C.  A.  99,  84  S.  E.  617;  Schwartz  v.  ShuU,  45  W.  Va.  405,  414, 
31  S.  E.  914.  An  overwhelming  weight  of  authority  denies  that 
voluntary  incurrence  of  risk  in  effecting  a  rescue  from  danger  oc- 
casioned by  negligence  amounts  to  contributory  negligence,  unless  the 
act  of  intervention  was  performed  under  such  circumstances  as 
would  make  it  rash  or  reckless  in  the  estimation  of  ordinarily  pru- 
dent persons.  Eckert  v.  L.  I.  Railroad  Co.,  43  N.  Y.  502,  12  Am. 
Neg.  Cas.  397n,  3  Am.  Rep.  721 ;  Peyton  v.  T.  &  P.  Railway  Co.,  41 
La.  Ann.  861,  15  Am.  Neg.  Cas.  245n,  6  South.  690,  17  Am.  St.  Rep. 
430;  Donahoe  v.  Wabash,  etc.,  Ry.  Co.,  83  Mo.  560,  53  Am.  Rep.  594; 
Corbin  v.  City  of  Philadelphia,  195  Pa.  461,  7  Am.  Neg.  Rep.  563, 
45  Atl.  1070,  49  L.  R.  A.  715,  78  Am.  St.  Rep.  825;  Schroeder  v. 
C.  &  A.  Railroad  Co.,  108  Mo.  322,  16  Am.  Neg.  Cas.  502n,  18  S. 


2.    Section  hand. 

Plaintiff  was  working  as  a  laborer 
with  a  crew  stringing  wires  on  poles 
of  the  defendant  company.  He  was 
isolated  from  the  crew  placing  ma- 
terial to  bd  used  in  wiring  on  a  hand 
car.  A  train  was  approaching  within 
a  mile  of  the  hand  car,  when  the 
foreman  ordered  him  to  get  the  car 
off  the  track.  He  ran  immediately  to 
the  car,  shoved  it  a  short  distance, 
then  jumped  upon  it,  and  ran  it  to  a 
switch,  which  was  16  feet  from  where 
the  car  had  stood.  Just  before  he 
reached  the  switch,  a  fellow  employee 
came  to  his  assistance.  The  switch 
being  closed  and  locked,  the  two  men 
lifted  the  front  wheels  over  the  rails, 
and  pulled  the  car  partly  on  to  the 
siding,  then  ran  around  behind  the 
car  and  shoved  it  on  to  the  switch; 
but  before  they  had  entirely  cleared 
the  main  track  the  train  was  upon 
them,  struck  the  rear  end  of  the  hand 
car  and  knocked  the  plaintiff  sense- 
less. There  was  evidence  that  the  en- 
gineer could  have  seen  the  hand  car 
at  a  distance  of  4,000  feet,  and  that 
had  he  applied  the  brakes  he  might 
have  come  to  a  dead  stop  within  700 
feet.     The   defendant   contended   that 


the  plaintiff  was  guilty  of  negligence 
in  failing  to  follow  the  suggestion  of 
the  fellow  employee,  who  had  ad- 
vised lifting  or  throwing  the  car  off 
the  track  instead  of  taking  it  to  the 
switch.  Af&rming  judgment  of  $4,- 
000  for  the  plaintiff,  the  court  held 
the  company  negligent  in  failing  to 
avail  itself  of  the  last  clear  chance 
to  avoid  the  accident,  and  that  plain- 
tiff was  not  guilty  of  contributory 
negligence,  saying:  "Perhaps  many 
human  lives  depended  upon  the  ac- 
complishment, in  a  limited  time,  of 
what  the  plaintiff  and  Ike  Johnson 
[fellow  employee]  were  risking  their 
lives  to  accomplish.  A  lack  of 
judgment,  under  such  circumstances, 
cannot  be  regarded  as  negligence  on 
their  part."  Jones  v.  Mackay  Tele- 
j  graph  Cable  Co.,  137  La.  121,  68  So. 
379   (1915). 

Plaintiff,  a  section  hand  employed 
upon  defendant's  railway,  together 
with  his  foreman  and  two  other  sec- 
tion hands,  was  in  charge  of  a  hand 
car,  and  the  foreman  went  forward 
in  a  southerly  direction  to  a  point 
where  he  could  see  around  a  curve 
for  the  purpose  of  looking  for  ap- 
proaching trains,  and  told  plaintiff 
and  the  other  section  hand  to  remain 
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W.  1094,  18  L.  R.  A.  827;  Pennsylvania  Co.  v.  Langendorf,  48  Ohio 
St.  316,  28  N.  B.  172,  13  L.  R.  A.  190,  29  Am.  3t.  Rep.  553;  Pitts- 
burgh, etc.,  Co.  V.  Lynch,  69  Ohio  St.  123,  15  Am.  Neg.  Rep.  169, 
68  N.  E.  703,  63  L.  R.  A.  504,  100  Am.  St.  Rep.  658;  L.  &  N.  Railroad 
Co.  V.  Orr,  121  Ala.  489,  26  South.  35 ;  Maryland  Steel  Co.  v.  Marney, 
88  Md.  482,  5  Am.  Neg.  Rep.  159,  42  Atl.  60,  42  L.  R.  A.  842,  71 
Am.  St.  Rep.  441;  Connell  v.  Prescott,  20  Ont.  App.  Rep.  (Can.) 
49;  Condiff  v.  Kansas  City,  Ft.  S.  &  G.  Railroad  Co.,  45  Kan.  256, 
15  Am.  Neg.  Cas.  130n,  25  Pac.  562 ;  Central  Railroad  Co.  v.  Crosby, 
74  Ga.  737,  58  Am.  Rep.  463;  Spooner  v.  Railway  Co.,  115  N.  Y.  22, 
12  Am.  Neg.  Cas.  313n,  21  N.  E.  696;  Gibney  v.  State,  137  N.  Y.  1, 
33  N.  E.U42,  19  L.  R.  A.  365,  33  Am.  St.  Rep.  690;  Linnehan  v. 
Sampson,  126  Mass.  506,  1  Am.  Neg.  Cas.  17,  30  Am.  Rep.  692 ;  West 
Chicago  St.  Ry.  Co.  v.  Liderman,  187  111.  463,  58  N.  B.  367,  52 
L.  R.  A.  655,  79  Am.  St.  Rep.  226;  Wright  v.  Atlantic,  etc.,  R.  Co., 


on  the  car  and  wateh  for  his  signal. 
The  foreman  took  a  position  upon 
some  high  gronnd  where  he  could  see 
in  both  directions,  and  plaintiff  and 
the  other  section  hand  were  watching 
him  for  signals,  when  they  discovered 
a  passenger  train  approaching  from 
the  north,  and,  while  hastening  to  get 
the  hand  car  off  the  track,  plaintiff 
fell  upon  the  track  and  was  injured, 
plaintiff  testifying  that  they  under- 
took to  remove  the  hand  car  from  the 
track  to  save  the  lives  of  passengers 
upon  the  train.  Plaintiff  recovered 
judgment  and  defendant  appealed. 
The  trial  court,  in  instructing  the  jury 
upon  the  question  of  contributory 
negligence  on  the  part  of  plaintiff, 
and  after  instructing  them  generally 
upon  contributory  negligence  in  fail- 
ing to  look  north  for  the  purpose  of 
ascertaining  whether  a  train  was  ap- 
proaching from  that  direction,  or  in 
failing  otherwise  to  exercise  the  care 
and  caution  which  a  person  of  ordi- 
nary prudence  should  have  exercised 
in  like  circumstances  to  avoid  injury 
to  himself,  said:  "But  the  law  does 
not  attribute  contributory  negligence 
to  one  who  risked  his  life  for'  the 
purpose  of  saving  the  life  of  other 
persons,    provided    the    life    of    such 


other  person  or  persons  was  not  put 
in  jeopardy  by  some  act  of  negli- 
gence on  the  part  of  said  person  so 
risking  his  life  to  save  the  life  of 
others;  but  an  effort  to  save  or  pro- 
tect property  will  not,  of  itself,  re- 
lieve from  imputation  of  negligence 
one  who  would  otherwise  be  guilty  of 
contributory  negligence.  If,  therefore, 
you  believe  from  the  evidence  that 
the  plaintiff  remained  on  the  railroad 
track  of  defendant,  and  thereby 
placed  himself  in  a  dangerous  posi- 
tion, for  the  purpose  merely  to  assist 
in  saving  a  hand  car,  or  for  any  pur- 
pose other  than  saving  human  life,  his 
act,  if  the  same  would  otherwise  con- 
stitute contributory  negligence,  would 
not  thereby  be  excused.  »  »  » 
And  if  you  believe  that  the  plaintiff 
remained  on  or  near  the  track  of  the 
defendant  under  circumstances  which 
would  otherwise  have  rendered  him 
guilty  of  contributory  negligence, 
still  if  his  object  and  purpose  in  so 
remaining  was  to  save  the  lives  of 
the  passengers  or  other  persons  on 
board  an  approaching  train,  then  his 
conduct  would  not  have  rendered  him 
guilty  of  contributory  negligence  un- 
less, under  all  the  circumstances,  his 
conduct  was-  rash  and  reckless."     It 
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110  Va.  670,  66  S.  E.  848,  25  L.  R.  A.  (N.  S.)  972,  19  Ann.  Cas. 
439;  Adamson  v.  N.  &  W.  Ry.  Co.,  Ill  Va.  556,  69  S.  B.  1055; 
Southern  R.  Co.  v.  Baptist,  114  Va.  723,  77  S.  E.  477 ;  Perpich  v.  Lee- 
tonia  Min.  Co.,  118  Minn.  508,  137  N.  W.  12;  Shearman  &  Redfield, 
Neg.  §85b;  EUiott,  Railroads,  §1265h;  Thompson,  Neg.  §§138,  198, 
199,  1780,  and  1831.  These  authorities  further  hold  that  contributory 
negligence  on  the  part  of  the  person  rescued  does  not  preclude 
right  of  recovery  on  the  part  of  the  rescuer.  If,  however,  the  latter 
has  himself  brought  about  the  danger  to  the  person  rescued,  or  the 
negligence  of  such  person  is  imputable  to  him,  he  cannot  recover. 
Atlantic,  etc.,  Ry.  Co.  v.  Leach,  91  Ga.  419,  17  S.  E.  619,  44  Am. 
St.  Rep.  47 ;  West  Chicago  St.  Ry.  Co.  v.  liderman,*  187  111.'  463,  58 
N.  E.  367,  52  L.  R.  A.  655,  79  Am.  St.  Rep.  226;  De  Mahy  v.  M. 
L.  &  T.  R.  &  S.  S.  Co.,  45  La.  Ann.  1329,  9  Am.  Neg.  Cas-  398n,  14 
South.  61. 


was  contended  by  defendant  that 
these  qualifications  were  erroneous  be- 
cause they  were  so  worded  as  to  un- 
doubtedly emphasize  the  plaintiff's 
contention  that  he  was  not  guilty  of 
contributory  negligence  because  his 
object  in  removing  the  car  was  to 
save  life.  The  court  held,  however, 
that  while  the  instruction  in  ques- 
tion was  perhaps  not  happily  worded, 
and  it  did  not  wish  to  be  understood 
as  affirmatively  approving  its  pre- 
cise form,  nevertheless,  when  consid- 
ered as  a  whole,  together  with  other 
sections  of  the  court's  charge,  the 
court  thought  it  apparent  that  the 
trial  court  was  making  the  effort  to 
carefully  and  solicitously  guard  the 
defendant's  rights,  and  that  it  was 
improbable  that  the  jury  was  im- 
properly influenced  thereby,  or  that 
defendant  was  in  any  way  prejudi- 
cially affected.  Judgment  for  plain- 
tiff was  affirmed.  Chicago,  B.  I.  &  G. 
Ry.  Co.  v.  Mitchum,  —  Tex.  Civ. 
App.  — ,  214  S.  W.  699  (1919). 

B.    Bnnaway  team. 

1.    Driver. 

Plaintiff,     a     teamster,     while     at- 
tempting  to   restrain  plimging  horses, 


driven  by  another  teamster  of  de- 
fendant railroad  company's  freight 
depot,  in  its  yards,  to  receive  freight, 
was  injured.  They  were  then  in  an 
open  space  about  40  feet  wide  adapted 
by  defendant  for  use  as  a  driveway 
in  unloading  cars  standing  on  adja- 
cent tracks.  The  horses  had  been 
frightened  by  the  approach  of  a  train 
of  the  defendant  with  more  than 
usual  noise.  The  engineer  could  have 
seen  the  frightened  horses  which  the 
plaintiff  was  trying  to  restrain.  There 
was  evidence  that  the  engine  had  al- 
most stopped  before  plaintiff  went 
across  the  track  to  assist,  so  that 
proper  care  would  have  disclosed  the 
situation  to  the  trainmen;  but  the 
train  was  suddenly  started  without 
warning,  striking  the  plaintiff.  Over- 
ruling the  exceptions  of  the  defendant 
to  a  verdict  for  the  plaintiff,  the 
court  held  that  a  finding  of  negli- 
gence on  the  part  of  the  defendant 
was  justified;  and  that  it  was  for  the 
jury  to  determine  whether  the  plain- 
tiff had  been  guilty  of  contributory 
negligence.  ''There  is  a  great  body 
of  authority  in  other  courts  for  the 
proposition,"  said  the  court,  "that 
it  may  not  be  negligence  for  one  not 
acting  rashly  or  recklessly  to  expose 
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There  are  a  few  decisions,  and  some  judicial  expressions  in  dis- 
senting opinions,  to  the  contrary.  Northern  Railroad  Co.  v.  Ander- 
son, 25  U.  C.  C.  (Can.)  301;  Blair  v.  Grand  Rapids  Co.,  60  Mich. 
124,  4  Am.  Neg.  Cas.  48,  16  Am.  Neg.  Cas.  146,  26  N.  W.  855; 
Mitchell,  J.,  in  Corbin  v.  Philadelphia,  195  Pa.  461,  7  Am.  Neg. 
Rep.  563,  45  Atl.  1070,  49  L.  R.  A.  715,  78  Am.  St.  Rep.  825.  They 
deny  any  basis  for  the  rule  in  legal  principle  or  logic.  If  there 
is  any  right  of  intervention,  under  circumstances  making  it  possible 
without  danger  on  the  part  of  the  rescuer,  such  right  is  certainly 
not  denied  or  destroyed  by  conditions  that  would  not  preclude  the 
exercise  of  other  rights.  The  right  of  one  person  to  render  another 
assistance,  when  the  latter  is  in  danger  from  any  cause,  under 
conditions  rendering  it  safe  to  do  so,  is  as  clear  as  his  right  to  per- 
form any  other  lawful  act.  Voluntariness  does  not  vitiate  or  im- 
pair it,  nor  detract  from  it  in  any  sense.    That  quality  is  inherent 


himself  voluntarily  to  great  danger, 
even  to  the  risk  of  life  and  limb,  in 
order  to  rescue  another  from  a  like 
peril,  and  that  such  a  voluntary  ex- 
posure is  not  to  be  regarded  as  rash 
or  reckless  if  there  appears  to  be  a 
fair  chance  of  Buccess,  whether  the 
person  in  danger  is  or  is  not  a  child 
or  an  aged  or  decrepit  person,  and 
even  though  the  person  attempting 
the  rescue  knows  that  it  involves 
great  hazard  to  himself  without  a 
certainty  of  accomplishing  the  in- 
tended rescue."  Dixon  v.  New  York, 
N.  H.  &  H.  B.  Co.,  207  Mass.  126, 
92  N.  E.  1030  (1910). 

2.    Belatlve  of  driver. 

Plaintiff's  father-in-law  was  driving 
a  horse,  and  was  approaching  the 
crossing  of  the  defendant  railroad 
at  a  distance  of  40  feet,  when  a  train 
came  in  sight  100  yards  away,  by  rea- 
son of  which  the  horse  became  un- 
manageable and  kept  moving  in  the 
direction  of  the  track.  Plaintiff  went 
forward  and  seized  the  bridle.  A  con- 
siderable struggle  ensued,  the  horse 
finally  reaching  the  track,  crossing  it 
by  leaping  over  the  pilot  of  the  en- 
gine, but  the  plaintiff,  being  thrown 
against   the   side   of   the   engine,   sus- 


taining severe  injury.  The  fireman 
saw  the  struggle  at  a  distance  of 
140  feet,  and  it  was  shown  that  the 
engine  might  have  been  stopped  at  a 
distance  of  100  feet,  and  also  that 
had  the  plaintiff  attempted  to  extri- 
cate himself  from  the  horse  he  might 
have  been  seriously  injured  ^hereby. 
Afi&rming  judgment  for  the  plaintiff, 
the  court  said:  "Persons  are  held 
justified  in  assuming  greater  risks  in 
the  protection  of  human  life  than 
would  be  sustained  under  other  cir- 
cumstances. Sentiments  of  humanity 
applaud  the  act,  the  law  commends  it, 
and,  if  not  extremely  rash  and  reck- 
less, awards  the  rescuer  redress  for 
injuries  received,  without  weighing 
with  technical  precision  the  rules  of 
contributory  negligence  or  assumption 
of  risk."  Southern  B.  Co.  v.  Baptist, 
114  Va.  723,  77  8.  E.  477  (1913). 

3.    Stranger. 

Defendant  left  his  horse  and  buggy 
standing  upon  a  public  highway  with- 
out securely  fastening  the  horse.  Some 
children  close  by  were  playing 
'* horse,*'  and  one  of  them  clucked  in 
the  usual  manner  for  starting  a  horse, 
whereupon  the  horse  of  the  defend- 
ant  ran   away.     It   had   gone   several 
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in  most  of  our  acts.  We  walk  abroad  for  mere  exercise,  often  un- 
necessary, or  to  gratify  idle  curiosity,  as  we  have  clear  right  to  do, 
and,  if  injured  by  somebody's  negligence  in  the  exercise  of  such 
rights,  we  may  recover.  There  is  a  moral  obligation,  as  well  as 
legal  right,  to  eflfect  rescues  from  all  sorts  of  danger,  when  it  is 
practicable  to  do  so.  That  the  danger  is  occasioned  by  a  negligent 
act  does  not  aflfect  either  the  obligation  or  the  right.  Hence  it 
cannot  logically  aflfect  the  consequences  of  wrongful  injury  in  the 
exercise  thereof. 

In  almost  every  instance  of  rescue,  there  is  an  emergency  calling 
for  quick  determination  of  the  course  of  action  and  leaving  prac- 
tically ^no  time  for  deliberation.  When  this  happens  in  the  exer- 
cise of  other  rights,  the  law  makes  due  allowance  for  it  and  does 
not  hold  the  injured  party  responsible  for  his  error  of  judgment 
as  to  his  course  of  conduct.    Washington  v.  B.  &  0.  Railroad  Co., 


blocks  and  was  coming  down  a  resi- 
dence street,  when  plaintiff's  intes- 
tate, who  was  standing  in  front  of  an 
apartment  of  which  he  was  janitor, 
ran  out  into  the  street,  the  horse  be- 
ing then  about  200  feet  away,  and 
as  it  passed  he  grabbed  for  its  head; 
but  the  horse  shied,  knocking  him 
down,  inflicting  injuries  so  that  he 
died  the  following  day.  The  street 
was  clear  and  there  was  no  evidence 
that  any  one  was  in  danger  from  the 
runaway  horse.  Affirming  judgment 
of  the  appellate  court,  reversing  judg- 
ment of  $4,500  for  the  plaintiff,  the 
court  held  that  there  being  nothing 
in  the  evidence  to  show  that  any  one 
was  in  danger,  or  that  plaintiff's  in- 
testate had  any  occasion  to  believe 
that-  any  one  was  in  danger,  or  that 
he  did  incur  the  risk  to  save  human 
life,  he  was  not  relieved  from  the 
charge  of  contributory  negligence. 
Devine  v.  Pfaelzer,  277  111.  255,  16  N. 
C.  C.  A.  167,  L.  R.  A.  1917  C  1080, 
115  N.  E.  126  (1917),  aff'g  195  111. 
App.  221    (1915). 

0.    Bnnaway  can. 

1.    Ballroad. 

Plaintiff  was  an  experienced  switch- 


man in  the  employ  of  a  railroad 
other  than  defendant.  Defendant's 
train  of  15  freight  cars,  by  reason  of 
a  defective  coupling,  broke  away  from 
the  engine  pushing  it.  Plaintiff  being 
close  by,  stepped  from  the  side  of 
the  road  on  to  the  footboard  of  the 
engine,  and  signaled  the  engineer  to 
increase  his  speed  so  as  to  overtake 
the  train  and  allow  plaintiff  to  read- 
just the  coupling.  The  engineer  failed 
to  increase  the  speed  promptly,  so 
that  the  engine  did  not  overtake  the 
detached  cars  until  they  had  run  into 
another  train,  whereby  plaintiff  was 
injured  by  reason  of  the  engine  and 
cars  pressing  together.  The  track 
upon  which  the  ears  were  going  was 
not  used  for  passenger  service,  and 
passenger  trains  were  not  at  that  time 
due  at  the  depot  near  by.  Defendant 
demurred  to  the  testimony,  and  urged 
that  the  evidence  failed  to  disclose 
that  any  person  was  in  imminent 
peril  at  the  time  plaintiff  boarded  the 
moving  train.  Beversing  judgment 
for  the  plaintiff,  the  court  held  that 
the  demurrer  to  the  evidence  should 
have  been  sustained,  saying:  ''8ome 
one  must  be  actually  in  peril  before 
the  rescuer  is  authorized  to  aet.  At  the 
broadest,  the   situation   must   be  such 
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17  W.  Va.  190;  Haney  v.  Pittsburgh,  etc.,  R.  Co.,  38  W.  Va.  570, 
17  Am.  Neg.  Cas.  891,  18  S.  E.  748;  Woodell  v.  West  Va.  Imp.  Co., 
38  W.  Va.  23,  17  Am.  Neg.  Cas.  871,  17  S.  E.  386;  Dimmey  v.  Wheel- 
ing,  etc.,  Co.,  27  W.  Va.  32,  55  Am.  Rep.  292,  7  Am.  Neg.  Cas.  Ill ; 
Boggess  V.  Chesapeake,  etc.,  Co.,  37  W.  Va.  297,  7  Am.  Neg.  Cas. 
134,  16  S.  E.  525,  23  L.  R.  A.  777;  Normile  v.  Wheeling  Traction 
Co.,  57  W.  Va.  132,  49  S.  E.  1030,  68  L.  R.  A.  901 ;  Warth  v.  County 
Court,  71  W.  Va.  184,  76  S.  E.  420;  Roberts  v.  Baltimore  &  0.  R. 
Co.,  72  W.  Va.  370,  78  S.  E.  357.  The  lawful  right  of  rescue  neces- 
sarily falls  within  the  same  principle.  A  person  exercising  it  is 
generally  confronted  by  an  emergency  bom  of  the  negligence  of 
the  defendant  in  the  action  and  suffers  injury  from  the  same  cause. 
Here,  as  in  other  cases,  allowance  is  made  for  erroneous  judgment 
under  circumstances  excluding  time  and  opportunity  for  delibera- 
tion, and  recovery  permitted,  if  the  act  of  intervention  was  not 
rash  or  imprudent. 


as  to  clearly  convince  the  rescner 
that  human  life  or  limb  is  in  peril.'' 
The  court  also  held  that  a  person 
voluntarily  placing  himself,  for  the 
protection  of  property  merely,  in  a 
position  of  danger,  is  negligent  so  as 
to  preclude  his  recovery  from  an  in- 
jury so  received.  Eversole  v.  Wabash 
B.  Co.,  249  Mo.  523,  155  S.  W.  419 
(1913). 

2.    Loading  tram. 

Plaintiff  was  an  employee  of  a  con- 
tractor loading  a  vessel  for  the  de- 
fendant lumber  company.  Tram  cars 
running  on  tracks  similar  to  those  of 
a  railroad  were  used  in  the  opera- 
tion. The  track  ended  n^ar  the  an- 
chored vessel,  and  there  was  a  grad- 
ual incline  of  about  15  inches  towards 
the  dock  for  about  60  feet.  Plaintiff 
observed  one  of  these  cars,  loaded, 
coming  down  this  incline  at  a  con- 
siderable speed.  Fearing  that  the  car 
might  run  off  the  end  of  the  track 
and  destroy  property  or  injure  or  kill 
some  one,  he  gathered  a  plank  and 
endeavored  to  stop  the  car  by  plac- 
ing it  in  front  of  the  hind  wheel. 
After    his    third    attempt    the    front 


wheel  ran  off  a  short  rail  at  this 
point;  the  car  turned,  tipping  the 
load,  which  fell  on  the  plaintiff,  crush- 
ing and  breaking  both  his  legs  and 
otherwise  bruising  his  body.  The  car 
was  running  down  the  incline  without 
warning,  contrary  to  the  usual  cus- 
tom, and  the  load  was  not  bound  in 
the  usual  way.  The  sequel  proved 
that  had  the  car  been  allowed  to  run 
to  the  end  of  the  rails  no  harm  would 
have  come  to  any  one.  Affirming 
judgment  for  the  plaintiff  on  condi- 
tion that  the  amount  of  damages  be 
reduced  from  $15,000  to  $10,215,  the 
court  held  that  notwithstanding  that 
the  plaintiff's  acts  might  not  have 
been  essential  to  protect  property  or 
persons  from  harm,  the  question  of 
whether  his  act  constituted  contribu- 
tory negligence  was  a  proper  one  for 
the  jury.  **He  was  entitled  to  act 
upon  appearances,"  said  the  court, 
*  •  and,  if  his  conduct  was  that  of  a  rea- 
sonably prudent  person  under  the  cir- 
cumstances, he  is  not  to  be  charged 
with  contributory  negligence  even 
though  he  may  have  been  deceived 
thereby."  Thoresen  v.  St.  Paul  & 
Tacoma  Lumber  Co.,  73  Wash.  99,  131 
Pac.  645,  132  Pac.  860   (1913). 
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The  righc  of  intervention  finds  support  also  in  the  principle  of 
analogy.  Negligence  is  wrongful,  but  not  necessarily  nor  or- 
dinarily criminal;  but  wrong  and  crime  bear  a  close  relation  in 
principle.  Any  citizen  has  a  perfect  legal  right  to  interpose  for 
prevention  of  the  commission  of  crime  and  protection  of  others 
threatened  with  criminal  injury.  It  is  his  duty  to  prevent  the  per- 
petration of  a  felony,  and  hio  killing  of  the  felon,  as  a  necessary 
means  of  doing  so,  when  it  cannot  otherwise  be  prevented,  is 
justifiable.  He  may  also  justifiably  take  life  in  the  protection  of 
another  from  death  or  serious  bodily  injury,  under  the  law  of  self- 
defense.  If  a  person  intending  to  kill  his  personal  enemy  mis- 
takenly attack  his  friend,  he.  is  guilty  of  assault  with  intent  to  kill. 
McGehee  v.  State,  62  Miss.  772,  52  Am.  Rep.  209;  State  v.  Briggs, 
58  W.  Va.  291,  52  S.  E.  218.  In  negligence,  the  intent  is  imma- 
terial, but  the  element  of  civil  wrong  is  present  in  it  as  well  as 
in  crime,   and  the  actor  is  responsible   for  his  wrongful   acts  re- 


D.    Tipping  locomotive  crane. 

Plaintiff's  husband,  8,  had  been 
put  in  charge  of  a  locomotive  crane 
by  the  defendant.  The  crane  had 
been  in  defective  condition,  and, 
after  due  complaint,  defendant  had 
failed  properly  to  repair  the  same. 
8,  having  a  heavy  load  to  deposit 
from  the  crane,  was  operating  it  upon 
an  elevated  track.  The  boom  was 
swimg  around,  and  he  waited  for 
three  feUow  employees,  who  were 
working  on  the  surface  below  the 
track  upon  which  ^the  crane  was  being 
operated,  to  arrange  some  blocks  over 
which  the  load  was  to  be  deposited. 
At  this  point,  the  load  commenced 
to  slip,  and  8,  apparently  fearing  that 
he  might  injure  the  workingmen  be- 
low, pulled  the  lever  back  quickly, 
stopping  the  load  suddenly.  This  up- 
set the  crane,  and  in  the  fall  which 
ensued  8  was  killed.  Reversing  judg- 
ment non  obstante  veredicto  for  the 
defendant,  and  directing  that  judg- 
ment for  $8,337.50  be  entered  for  the 
plaintiff,  the  court  held  that  the  de- 
ceased was  not  guilty  of  contribu- 
tory negligence;  that  at  the  time  of 
the   accident    he,   having   acted   in   a 


sudden  emergency  to  save  the  Uves 
of  others,  was  not  to  be  charged  with 
the  consequences  of  errors  of  judg- 
ment resulting  from  the  excitement 
and  confusion  of  the  moment. 
Smith  V.  Standard  8teel  Car  Co.,  262 
Pa.  550,  106  Atl.  102  (1919). 

E.    Falling  stove  pipe. 

Plaintiff  was  employed  as  a  scrub 
woman  in  defendant's  offices,  which 
were  heated  by  a  coal  stove,  having 
the  ordinary  pipe  running  into  the 
waU.  Plaintiff,  at  the  request  of  some 
of  the  employees,  had  built  a  fire  in 
this  stove,  when  a  joint  and  elbow  of 
the  pipe  came  down,  leaving  part  of 
the  pipe  standing  in  an  upright  posi- 
tion, emitting  flames  of  fire,  by  rea- 
son whereof  the  defendant's  property 
and  the  lives  of  some  40  office  em- 
ployees were  endangered.  Plaintiff 
picked  up  the  stove  pipe  which  had 
fallen,  got  upon  a  chair  in  an  at- 
tempt to  replace  it,  but  failing, 
knocked  the  remaining  stove  pipe 
down.  In  so  doing  she  fell  from  the 
chair  and  against  a  desk  to  the  floor 
and  was  severely  injured.  Affirming 
judgment   for  the   plaintiff,  the   court 
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suiting  in  injury.  If  criminally  responsible  for  injuries  intended 
for  one  person  and  falling  upon  another,  why  may  a  man  not  be 
consistently  held  liable  civilly  for  a  wrongful  act  which  threatened 
one  person  but  actually  fell  upon  another,  though  the  act  be 
merely  negligent  and  void  of  intent  to  inflict  injury?  Right  of 
action  for  an  injury  suffered  in  effecting  a  rescue  from  danger  oc- 
casioned by  negligence,  when  the  act  of  intervention  was  not 
reckless,  seems  to  have  solid  support  in  legal  principle  as  well  as 
the  weight  of  authority. 

Plaintiff's  instruction  No.  3,  telling  the  jury  the  negligence  of 
Doris  Smith  was  not  imputable  to  the  plaintiff,  is  fully  sustained 
by  the  conclusion  just  stated,  and  the  court  properly  overruled  the 
objection  to  it  and  gave  it. 

Two  other  instructions  given  were  excepted  to  because  they 
authorized  inclusion   of  compensation   for  mental  suffering   in  the 


held  that  the  defendant's  failure  to 
secure  the  pipe  properly  was  negli- 
gence; and  that  where  a  party  at- 
tempts to  prevent  an  injury  to  per- 
sons, which  would  naturally  result 
from  the  negligent  act  of  another 
party,  and  is  injured,  the  second 
party's  negligent  act,  which  neces- 
sitated the  doing  of  the  act  by  the 
injured  person,  will  be  considered  as 
the  proximate  cause  of  the  injury. 
Williams  v.  United  States  Incandes- 
cent Lamp  Co.,  173  Mo.  App.  87,  157 
S.  W.  130  (1913). 

T,    Gas  In  mine. 

Oases  had  accumulated  in  the  pas- 
sageways to  the  mine  of  the  defend- 
ant. Fans  had  been  installed  to  clear 
away  the  gas,  but  they  had  not  been 
running  a  sufficient  time  to  accom- 
plish this,  and  debris  hindered  the 
unobstructed  circulation  of  the  air. 
Thereafter  a  fire  started  in  the  in- 
terior of  the  mine  and  some  of  the 
men  sent  to  subdue  it  were  overcome 
by  gases  generated  by  this  fire.  Plain- 
tiff's husband,  B,  entered  the  mine 
to  aid  in  their  rescue  and  was  over- 
come by  gas  and  died.  The  complaint 
alleged  that  death  was  caused  by 
''gaaes    other    than    those    generated 


and  developed  by  said  fire,"  but  the 
evidence  proved  that  death  was  in 
fact  the  result  of  gases  developed  by 
the  fire.  There  was  no  allegation  that 
the  fire  had  been  the  result  of  the 
defendant's  negligence,  though  the 
negligence  of  defendant  in  allowing 
prior  gas  to  remain  in  the  passage- 
way was  conceded.  Defendant  moved 
for  a  directed  verdict  on  the  ground 
that  the  proofs  of  the  complaint  were 
in  variance  with  its  allegations.  The 
motion  was  sustained,  and  affirming 
judgment  for  the  defendant,  the  court 
held  that  as  the  evidence  did  not 
support  the  cause  of  action  alleged, 
the  plaintiff  must  fail,  though  the 
evidence  shows  negligence  in  other  re- 
spects, and  that,  although  one  who, 
acting  with  reasonable  prudence,  vol- 
untarily exposes  himself  to  danger 
for  the  purpose  of  protecting  the 
person  of  another,  may  recover  for 
the  consequent  injuries  he  receives, 
he  must  show  negligence  of  the  party 
from  whom  he  seeks  to  recover  to- 
wards the  person  sought  to  be  res- 
cued or  to  himself  after  the  begin- 
ning of  the  attempted  rescue.  Bracey 
v.  Northwestern  Imp.  Co.,  41  Mont. 
338,  137  Am.  St.  Bep.  738,  109  Pac. 
706  (1910). 
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assessment  of  the  damages.  Plaintiff  *s  injuries  were  not  serious. 
One  of  his  knees  was  sprained  and  bruised,  and  he  was '  disabled 
for  a  week  or  two.  Such  an  injury  may  have  carried  a  degree  of 
pain  and  mental  suffering.  The  instructions  left  it  to  the  jury  to 
say  whether  it  did  or  not,  and,  if  any,  to  determine  the  degree 
thereof.  There  was  some  evidence  of  it,  and  that  justified  the 
giving  of  the  instructions. 

Plaintiff's  instruction  No.  2  was  objected  to  because  it  was  ab- 
stract in  form  and  imposed  duty  upon  the  defendant  toward  pas- 
sengers, in  the  absence  of  an  allegation  that  the  plaintiff  was  a 
passenger.  It  is  technically  erroneous  to  give  an  instruction  in  the 
abstract,  but  not  cause  for  reversal,  if  the  law  propounded  by  it 
is  applicable  to  the  case.  Parker  v.  Building  &  Loan  Ass'n,  55  W. 
Va.  134,  46  S.  E.  811.  The  reference  to  passengers  in  the  instruction 
was  justified  by  the  allegation  that  Doris  Smith  and  others  present 


An  explosion  occurred  in  defend- 
ant's mine,  and  aU  of  the  employees 
got  out  except  two  shot  firers.  There- 
after an  assistant  mine  manager  and 
another  employee  entered  the  mine 
for  the  purpose  of  ascertaining  the 
cause  of  the  explosion,  and  went  a 
little  beyond  the  main  parting,  and 
found  that  the  doors  were  closed  and 
that  there  was  bad  air  there,  when 
they  returned  to  the  party  and  out  of 
the  mine  by  way  of  the  escapement 
shaft.  In  the  meantime  a  director  of 
the  mine  sent  deceased  and  another 
employee  into  the  mine  to  bring  out 
the  assistant  manager  and  the  other 
employee,  but  upon  learning  tha/t  the 
assistant  manager  and  the  other  em- 
ployee had  returned  from  the  mine, 
he  got  the  deceased  employee  on  a 
telephone  at  the  parting,  and  informed 
him  thait  the  employees  he  was  sent 
after  had  returned  from  the  mine,  and 
he  was  given  positive  orders  to  return 
immediately.  He  disregarded  the  or- 
der and  went  on,  saying  that  he  was 
going  to  see  if  he  could  not  save  the 
two  shot  firers,  when  both  he  and  his 
companion  were  overcome  by  the  air, 
the  companion  managing  to  get  out, 
but  deceased  dying  from  the  effect 
of  the  bad  air.    It  was  sought  to  hold 


the  defendant  liable  upon  the  ground 
that  it  had  violated  a  statute  in  send- 
ing deceased  into  the  mine  before  it 
was  clear  of  the  bad  air,  but  it  was 
held  that  the  violation  of  the  statute 
was  nat  the  proximate  cause  of  the 
death  of  deceased,  because  he  had  re- 
ceived positive  orders  to  return  from 
the  mine  at  a  time  when  he  could 
safely  have  done  so.  In  thus  hold- 
ing, the  court  said:  ** While  his  ac- 
tions and  good  intentions  were  highly 
commendable  as  an  heroic  effort  to 
save  the  lives  of  his  companions,  nev- 
ertheless his  death  is  one  for  which 
there  can  be  no  recovery  in  this  case. 
As  we  view  the  matter,  his  act  bars 
his  recovery  as  completely  and  as  ef- 
fectually as  if  he  had  deliberately 
suicided  a/t  the  parting  by  the  use  of 
a  deadly  weapon  directly  after  the 
reception  by  him  of  the  order  to 
lea\e  the  mine.  His  death  is  very  un- 
fortunate, and,  however  much  to  be 
regretted,  it  is  simply  a  death  for 
which  appeUee  is  noft  responsible  in 
damages."  Bandall  v.  Crescent  Coal 
Co.,  280  HI.  517,  117  N.  E.  773 
(1917),  aff'g  203  HI.  App.  534  (1916). 

O.    Live  wire. 

A    sta/tionary    engineer    engaged    in 
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were  passengers  and  that  the  negligence  consisted  oi  want  ot  care 
in  the  running  of  the  train  to  the  passenger  station.  The  nature 
of  the  place  and  the  character  of  the  people  generally  assembled 
there  imposed  the  omitted  duty,  and  the  plaintiff,  whether  a  pas- 
senger or  not,  was  within  its  protection;  it  being  general  in  its 
nature  and  not  dependent  upon  a  peculiar  personal  relation  of  the 
injured  party. 

Defendant's  instruction  No.  5  was  properly  refused  for  lack  of 
evidence  to  sustain  the  theory  it  propounded.  It  is  an  admitted 
fact  that  Doris  Smith  was  not  seen  by  anybody  on  the  engine  until 
it  was  almost  upon  her.  Relative  duties  dependent  upon  a  dif- 
ferent state  of  facts  were  not  involved  for  that  reason.  As  the 
engineer  did  not  know  she  was  on  the  track,  he  could  not  have 
been  deemed  to  have  assumed  that  she  would  get  off. 

For  the  reasons  stated,  the  judgment  will  be  affirmed. 


operating  a  steam  crane  was  kiUed 
by  a  shock  received  from  an  electric 
wire,  which  he  picked  up  a£ter  it  had 
been  broken  by  coming  in  contact 
with  the  crane,  and  it  was  held  that 
the  negligence  of  the  employer  in  requir- 
ing him  to  operate  the  erane  so  near 
electric  wires  as  to  bring  it  in  con- 
tact with  the  wires  was  not  the 
proximate  cause  of  his  death,  where 
the  wire  was  obviously  a  live  wire, 
and  there  was  no  emergency  or  dan- 
ger to  others  requiring  him  to  pick 
it  up,  and  he  picked  it  up  against 
the  warning  of  his  fellow  employee. 
Klomp  V.  Chicago,  M.  &  St.  P.  By. 
Co.,  210  HI.  App.  375   (1918). 

in.  Attempting  to  ertlngoish  burning 
dress  of  dilld. 

A  motorman  on  one  of  defendant's 
street  cars,  while  operating  the  car, 
removed  from  it  a  charcoal  stove  used 
for  heating  purposes  because  it  was 
smoking,  and  placed  st  in  the  street 
in  front  of  plaintiff's  home  and  near 


the  ear  track.  While  the  child  of  the 
plaintiff  was  playing  around  this 
stove,  her  clothing  caught  fire,  and 
she  ran  into  the  kitchen,  where  her 
mother  was  at  work,  and  in  attempt- 
ing to  extinguish  the  flames  with  her 
hands,  the  mother  received  the  bum 
and  injuries  complained  of  in  this  ac- 
tion by  the  husband.  Affirming  judg- 
ment for  $150  for  the  plaintiff,  the 
court  held  that  the  act  of  the  motor- 
man  in  placing  the  stove  was  the 
proximate  and  efficient  cause  of  the 
mother's  injuries,  and  that  the 
mother  was  not  guilty  of  contributory 
negligence  in  putting  out  the  fire  in 
that  manner,  namely,  with  her  hands. 
"  'The  law,'  "  says  the  court,  **ha8 
so  high  a  'regard  for  human  life  it 
will  not  impute  negligence  to  an  ef- 
fort to  preserve  it,  unless  made  under 
such  circumstances  as  to  constitute 
rashness  in  the  judgment  of  a  pru- 
dent person.'  "  Wichita  Falls  Trac- 
tion Co.  V.  Hibbs,  —  Tex.  Civ.  App. 
— ,  211  S.  W.  287  (1919). 

F.  A.  D. 
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M7EB  V.  OENTBAL  STATES  LIFE  INSUBANOE  00. 

[Supreme  Court  of  Nebraska,  July  2,  1919.J 

—  Neb.  — ,  173   N.  W.  578. 

1.  Imraraiice— Life— Failure  to  deliver  policy  during  lifetime  of  applicant — 
Sui&ciency  of  evldeace. 
In  an  action  against  an  insurance  company  for  negligence  in  delaying  ac- 
tion on  an  application  for  life  insurance,  in  failing  to  notify  the  applicant  of 
the  delay  or  of  the  occasion  for  it,  and  in  failing  to  deliver  a  policy  during  his 
lifetime,  the  evidence  summarized  in  the  opinion  held  insufficient  to  sustfun  a 
judgment  in  favor  of  plaintiff. 


[Headnote  by  the  Court.] 


2. 


Insurance — ^Ufe — ^Necessity  of  meeting  of  minds  of  parties. 
Life  insurance  is  a  contract,  and  the  meeting  of  the  minds  of  the  parties 
is  essential  to  the  execution  of  a  policy. 

3.  Insurance— Idfe — ^Failure  to  deliver  policy  during  lifetime  of  applicant — 

Bight  of  court  to  fix  arbitrary  period  for  performance  by  insurer. 

In  an  action  against  an  insurance  company  for  failure  to  deliver  a  policy 
of  life  insurance  during  the  lifetime  of  the  applicant  therefor,  etc.,  held  that, 
in  construing  the  conduct  of  the  parties  in  relation  to  time,  courts  are  not  at 
liberty  to  ^x  an  arbitrary  period. 

4.  Insurance — ^Idfe — ^Failure  to  deliver  policy  during  lifetime  of  applicant — 

Belation  of  examining  physician  to  insurer-^Liability  of  insurer  for  phy- 
sician's  mistake. 
In  an  action  against  an  insurance  company  for  failure  to  deliver  a  policy 
of  life  insurance  during  the  lifetime  of  the  applicant  therefor,  etc.,  held  that 
the  relation  of  the  examining  physician  to  the  defendant  was  that  of  an  inde- 
pendent contractor,  and  that  as  such  his  mistake  resulting  from  the  use  of  a 
scientific  instrument  and  causing  delay  was  not  chargeable  to  defendant. 

6.  Insurance— Life— Failure  to  deliver  policy  during  lifetime  of  applicant — 
Evidence  of  negligence — ^Failure  to  give  notice  to  applicant. 
In  an  action  against  an  insurance  company  for  failure  to  deliver  a  policy 
of  life  insurance  during  the  lifetime  of  the  applicant  therefor,  ete.,  held  that 
defendant's  failure  to  give  notice  to  the  applicant  of  the  report  of  excessive 
blood  pressure  was  not  evidence  of  negligence. 


CASE  NOTE. 


I.    Fire. 


Inability  of  insurance  company  or  its 
agent  for  negligent  failure  to  is- 
sue insurance  policy. 

I.   Fire,  700-705. 

A.  Original  policy,  700-704. 

1.  Failure  to  forward  applica- 

tion, 700-703. 

2.  Failure  to  secure  valid  pol- 

icy, 703-704. 

B.  Renewal,  704-705. 

II.   Life,  705-706. 


A.     Original  policy. 

1.     Failure  to  forward  application. 

Plaintiff  and  defendant's  agent 
orally  agreed  upon  the  issuance  of  a 
policy  of  insurance  on  plaintiff's 
dwelling  house.  The  agent,  having 
received  the  data  and  the  premium, 
prepared  the  application  and  himself 
signed  the  plaintiff's  name  thereto, 
countersigning  his  own.  The  agent 
had  customarily  prepared  the  applica- 
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6.  Iii8iirance—Life— Failure  to  deliver  poUcy  during  lifetime  of  applicant— 
Evidence  of  negligence — ^Issuance  and  registration  of  policy. 
In  an  aetion  against  an  insurance  company  for  failure  to  deliver  a  policy 
of  life  insurance  during  the  lifetime  of  the  applicant  therefor,  etc.,  held  that 
the  issuance  of  the  policy  and  its  registration  by  the  state  insurance  depart- 
ment in  order  to  hasten  delivery  upon  a  subsequent  approval  of  the  application 
did  not  tend  to  prove  negligence. 

[Additional  Headnotes  by  Publishers'  Editorial  Staff.] 

Action  against  an  insurance  company  for  its  failure  to  issue  a 
policy  of  life  insurance  during  the  lifetime  of  the  applicant  therefor, 
etc.    Judgment  for  plaintiff.  *  Reversed  and  dismissed. 

For  appellant — ^E.  M.  Grossman  and  A.  M.  Post. 

For  appellee — ^Reeder  &  Lightner. 

ROSE,  J.  This  is  an  action  to  recover  $2,000  in  damages  for 
alleged  negligence  of  the  Central  States  Life  Insurance  Company, 
defendant,  in  dela3dng  action  on  an  application  for  life  insurance,  in 
failing  to  notify  the  applicant  of  such  delay,  or  of  the  occasion  for 
it,  and  in  failing  to  deliver  a  policy  during  his  lifetime,  the  applica- 
tion having  been  made  March  8,  1916,  and  the  applicant  having 
been  thrown  from  a  horse  and  killed  April  3,  1916.  In  the  appli- 
cation the  estate  of  the  applicant  is  designated  as  beneficiary. 
Plaintiff  is  the  father  of  the  decedent  and  is  the  administrator  of  his 
estate.  Defendant  denied  negligence  and  pleaded  that  the  appli- 
cant died  pending  a  proper,  but  an  unfinished,  inquiry  into  his 
insurability.  A  jury  v^as  waived,  and  the  trial  court  rendered  a 
judgment  in  favor  of  plaintiff  for  the  full  amount  of  his  claim. 
Defendant  has  appealed. 


tions  himself  for  policies  in  this  man- 
ner and  the  company  had  accepted 
such  applications  and  issued  policies 
thereon.  The  agent,  who  had  also 
promised  to  take  care  of  the  policy 
for  plaintiff  by  depositing  it  in  his 
safe,  failed  to  forward  the  applica- 
tion and  the  premium,  and  no  policy 
was  ever  issued.  The  dwelling  was 
destroyed  by  fire  7  months  after  ap- 
plication was  made,  and  this  action 
was  brought  against  the  company  for 
negligent  failure  of  its  agent  to  for- 
ward     the      application.        Affirming 


judgment  for  plaintiff  in  part,  the 
court  held  that  the  defendant  com- 
pany was  liable.  Modifying  the  judg- 
ment as  to  the  amount  of  recovery, 
the  court  held  that  the  measure  of 
damages  must  be  the  actual  loss,  and 
not  the  amount  of  the  policy.  It 
was  further  held  that  this  action 
could  be  brought  within  the  2-year 
period  of  limitation  prescribed  by 
statute,  and  need  not  be  brought 
within  the  period  that  the  policy 
would  have  prescribed  if  issued;  this 
action   being   not   on   the   policy,   bat 
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As  a  ground  of  reversal  it  is  urged  that  the  record  contains  no 
evidence  of  actionable  negligence.  Plaintiff  relies  on  the  following 
facts  and  conclusions:  When  the  application  was  made,  March  8, 
1916,  defendant's  soliciting  agent  told  the  applicant  that  the  in- 
surance would  be  in  force  upon  his  passing  a  successful  physical  exam- 
Jnation.  The  local  physician  employed  by  defendant  made  an  examina- 
tion on  that  date  and  assured  the  applicant  that  he  had  successfully 
passed  it.  The  first  year's  premium  was  then  adjusted  by  the 
giving  of  a  note  for  $32.86.  The  application  and  the  report  of 
the  physical  examination  were  received  by  defendant  at  the  home 
office  in  St.  Louis,  March  13, 1916.  The  report,  owing  to  a  defective 
instrument  used  by  the  examining  physician,  erroneously  indicated 
an  excessive  blood  pressure.  March  15,  1916,  defendant,  without  avail, 
wrote  to  the  examining  physician  for  a  re-examination  of  blood 
pressure  and  repeated  the  request  March  27,  1916.  The  soliciting 
agent  was  advised  of  the  delay  March  28,  1916,  but  notice  of  the 
facts  mentioned  was  not  given  to  the  applicant.  In  the  ordinary 
course  of  business  the  policy  would  have  been  delivered  by  March 
22,  1916.  It  was  in  fact  issued  March  17,  1916,  and  registered  by 
the.  insurance  department  of  Missouri  at  Jefferson  City,  March  18, 
1916,  notwithstanding  the  requests  for  a  re-examination.  The  ap- 
plicant was  in  good  health  when  examined,  and  his  blood  pressure 
was  normal.     He  was  a  young  man  of  good  character,  and,  from 


for  negligence.  Johnson  v.  Farmers' 
Ins.  Co.,  —  Iowa  —,  168  N.  W.  264 
(1918). 

Plaintiff  delivered  to  the  defend- 
ant's soliciting  agent  an  application 
for  the  insurance  of  a  school  build- 
ing, together  with  $20  in  payment  of 
the  premium.  The  agent,  who  had 
authority  to  take  applications,  receive 
premiums,  and  forward  applications 
for  policies  to  the  company  for  ac- 
ceptance or  rejection,  stated  that  the 
policy  would  be  issued,  but  neglected 
to  transmit  the  application.  The  pol- 
icy consequently  was  never  issued,  and 
the  school  building  was  later  destroyed 
by  fire.  The  application  provided 
that  no  liability  should  attach  until 
the  approval  and  issuance  of  a  pol- 
icy by  the  insurer.  Reversing  judg- 
ment of  $500  for  the  plaintiff  and  dis- 
missing   the    action,    the    court    held 


that  the  soliciting  agent,  with  only 
limited  authority,  could  not  bind  the 
company  by  stating  that  the  policy 
would  be  issued;  that  the  assured 
could  not  assume  or  presume  that  the 
special  agent,  with  only  limited  au- 
thority, could  bind  his  principal  by 
any  statements  he  made  concerning 
his  own  authority;  and  that  the  as- 
sured must  be  held  to  have  had 
knowledge  of  the  nature  of  the  au- 
thority of  the  agent.  The  court  indi- 
cated that  under  the  stipulation  in 
the  application,  even  if  it  had  been 
promptly  transmitted  and  received, 
and  due  to  a  delay,  the  policy  had 
not  been  issued,  there  would  have 
been  no  liability  on  the  part  of  the 
company,  under  the  doctrine  that 
mere  delay  in  pacing  upon  an  appli- 
cation could  not  be  construed  as  ac- 
cepting such  application  and   consent- 
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the  standpoint  of  underwriting,  he  was  a  good  financial  and  moral 
risk.  Except  for  his  death  the  policy  issued  March  17,  1916,  would 
eventually  have  been  delivered,  and  the  premiums  would  have  ma- 
tured annually  from  that  date.  He  never  received  his  policy.  The 
use  of  the  defective  instrument  in  testing  the  blood  pressure,  the 
delay  in  passing  on  the  application,  and  the  want  of  notice  re- 
sulted in  the  applicant's  failure  to  procure  insurance.  The  fore- 
going is  a  brief  summary  of  plaintiff's  case.  Is  the  evidence  suflS- 
cient  to  sustain  the  judgment  in  favor  of  plaintiff? 

Life  insurance  is  a  contract.  The  meeting  of  the  minds  of  the 
parties  is  essential  to  the  execution  of  a  policy.  Honest,  trustworthy 
underwriting  requires  serious  inquiry  into  the  moral  character, 
habits,  family  history,  financial  standing,  and  physical  condition  of 
an  applicant  for  life  insurance.  Scientific  knowledge  and  professional 
skill  are  necessary  to  an  intelligent  inquiry.  The  insurer  in  so- 
liciting a  risk  and  the  applicant  in  seeking  indemnity  contemplate 
an  investigation  commensurate  with  the  hazard  involved.  For  this 
purpose  a  reasonable  time  is  necessary.  Difference  in  conditions 
may  vary  the  time  required  for  examination  and  investigation.  In 
construing  the  conduct  of  the  parties  in  relation  to  time,  courts 
are  not  at  liberty  to  fix  an  arbitrary  period.  For  the  purpose  of 
considering  an  application  the  insurer  by  contract  may  protect  it- 
self against  accident,  misinformation,  and  unforeseen  incidents  caus- 


ing to  be  bound  for  the  insurance 
sought  by  it,  nor  could  a  cause  of 
action  for  negligence  be  grounded 
upon  such  delay.  National  Union 
Fire  Ins.  Co.  v.  School  Dist.  No.  55, 
122  Ark.  179,  L.  R.  A.  1916  D  238, 
182  8.  W.  547  (1916). 

2.    FaUnre  to  secnre  vaUd  policy. 

Defendants  were  insurance  brokers 
who  had  been  employed  by  the  plain- 
tiff, a  manufacturing  company,  to  se- 
cure good  insurance  on  its  buildings, 
fixtures,  rugs,  yarns  and  other  mate- 
rials of  manufacture.  Defendants 
had  been  so  employed  for  several 
years,  when  the  president  of  the 
plaintiff  company  called  on  the  de- 
fendants and  stated  that  the  plaintiff 
cofupany  had  put  a  mortgage  on  **the 
property,"  and  that  he  desired  some 


of  the  policies  to  be  delivered  to  the 
mortgagee  as  collateral.  He  said 
nothing  as  to  the  character  of  the 
mortgage  nor  did  he  ask  for  any  ad- 
vice. His  demand  was  complied  with 
.  and  the  mortgagee's  afttorney  accepted 
them  as  collateral.  Later  the  presi- 
dent again  told  the  defendants  that 
ho  had  incumbered  the  property  with 
another  mortgage.  These  mortgages 
covered  the  ** entire  plant,"  including 
the  personalty.  A  provision  of  the 
policies  provided  that  they  should  be 
void  if  the  property  insured  was  per- 
sonalty and  should  become  incum- 
bered by  a  chattel  mortgage.  Affirm- 
ing judgment  non  obstante  veredicto, 
the  court  held  that  the  statements  of 
the  plaintiff's  president  did  not  ad- 
vise defendants  that  the  mortgages 
covered  personal  property,  so  as  to 
afiEect  the  validity  of  the  policies,  and 
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ing  temporary  delays.  In  the  present  case  defendant's  receipt  for 
the  premium  note  permitted  delivery  of  a  policy  within  60  days. 
To  this  applicant  acceded,  and  he  was  killed  before  expiration  of 
that  period.  The  investigation  of  the  applicant's  insurability  was 
pursued  by  defendant  in  good  faith.  Two  days  after  the  report 
of  the  examining  physician  had  been  received  at  the  home  office  of 
defendant  in  St.  Louis  he  was  requested  to  re-examine  the  appli- 
cant's blood  pressure  and  was  cautioned  in  relation  to  the  instru- 
ment used  in  making  the  test.  The  request  was  renewed  10  days 
later,  and  the  soliciting  agent  was  notified  of  the  delay  with  a  view 
to  promptness  in  passing  on  the  application.  The  defective  in- 
strument did  not  belong  to  defendant,  but  Was  the  individual 
property  of  the  examining  physician,  whose  authority  did  not  ex- 
tend beyond  his  duties  in  that  capacity.  The  competency  or  fit- 
ness of  the  examining  physician  is  not  questioned.  There  is  noth- 
ing to  indicate  that  he  did  not  act  honestly  and  in  good  faith. 
On  the  part  of  defendant  there  was  no  negligence  in  selecting  him. 
In  performing  his  duties  the  examining  physician  used  his  own 
instruments  and  exercised  his  own  professional  skill  and  inde- 
pendent judgment.  His  relation  to  defendant  was  that  of  an  in- 
dependent contractor.  As  such  the  mistake  resulting  from  the  use 
of  a  scientific  instrument  is  not  chargeable  to  defendant.  Notice 
to    applicant    that    the    report    of   the   physical    examination    indi- 


the  defendants  were  not  chargeable 
with  negligence  in  permitting  the  poli- 
cies to  stand  or  renewing  the  same 
when  they  expired.  The  court,  in  the 
course  of  the  opinion,  said  that  if  de- 
fendants had  been  asked  to  give  coun- 
sel or  advice,  and  had  then  not  used 
due  care  and  diligence  in  giving  such 
counsel  or  advice,  they  would  have 
been  liable.  Fries-Breslin  Co.  v. 
Bergen,  99  C.  C.  A.  384,  176  Fed.  76 
(1909),  aff'g  168  Fed.  360  (1909). 

B.     BenewaL 

Plaintiff  had  a  policy  on  his  stock 
of  drugs  and  fixtures  with  a  company 
other  than  defendant.  It  was  de- 
posited in  a  bank  for  safe-keeping. 
This  policy  expired  July  1,  and  about 
a  month  prior  to  such  date  the  agent 
of   the   defendant,  who   was   also   the 


cashier  of  the  bank  where  plaintiff's 
policy  was  deposited,  asked  plaintiff 
not  to  renew  his  expiring  policy  and 
allow  him  to  write  the  insurance.  It 
was  so  agreed,  and  the  agent  was  to 
get  his  data  from  the  policy  deposited 
with  the  bank.  Twice  thereafter, 
during  the  month,  plaintiff  asked  the 
agent  if  he  had  written  the  policy, 
and  the  agent  stated  on  both  occa- 
sions that  he  would  do  so  next  morn- 
ing. The  insurance  was  never  ef- 
fected by  the  agent  and  this  action 
was  brought  against  him  and  his  com- 
pany jointly,  for  negligent  failure  to 
issue  such  policy.  •  Affirming  judg- 
ment for  $1,719  for  the  plaintiff,  the 
court  held  that  failure  to  issue  the 
policy  under  circumstances  such  as 
these  was  a  tort,  and  that  the  agent 
and  the  company  were  jointly  liable 
under    the    rules    of    law    governing 
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eated  excessive  blood  pressure,  and  that  as  a  consequence  there 
would  be  a  delay  in  considerating  the  risk,  could  only  have  been 
given  between  March  13,  1916,  after  the  report  was  received  by 
defendant  at  St.  Louis,  and  April  23,  1916,  the  date  of  applicant's 
death.  During  that  time  defendant  proceeded  with  reasonable 
diligence  under  the  circumstances.  Failure  to  give  notice  of  the 
report  of  excessive  blood  pressure  is  not  evidence  of  negligence. 
The  stipulated  period  of  60  days  for  investigation  had  not  yet  ex- 
pired. Neither  the  examining  physician  nor  the  soliciting  agent 
had  power  to  make  the  insurance  effective  upon  the  applicant's 
passing  a  successful  examination.  Both  were  likewise  without 
authority  to  bind  defendant  by  assurance  that  liability  for  a  loss 
would  precede  the  approval  of  the  application  which  on  its  face 
provided  otherwise.  The  premium  note  was  given  on  the  express 
condition  that  its  delivery  to  defendant  depended  upon  the  appli- 
cant's receipt  of  a  policy.  Defendant  never  demanded  or  received 
the  premium  note  or  the  proceeds  thereof.  The  issuance  and  the 
registration  of  the  policy  to  hasten  delivery  upon  a  subsequent  ap- 
proval of  the  application  do  not  tend  to  prove  negligence.  Such 
issuance  and  registration,  according  to  the  application  itself,  are 
not  to  be  construed  as  an  acceptance  of  the  risk.  On  the  undis- 
puted facts  the  action  should  have  been  dismissed.  Without  regard 
to  the  insufficiency  of  the  evidence  to  sustain  the  judgment,  it  is 


agency.  Wallace  v.  Hartford  Fire 
Ins.  Co.,  31  Idaho  481,  174  Pac.  1009 
(1918). 

n.    Idfe. 

Deceased  made  application  for  in- 
surance to  defendant  company's  agent 
on  July  1,  but  did  not  make  the  ini- 
tial payment,  which,  according  /to  the 
rules  of  the  company  and  a  state- 
ment on  the  back  of  the  application, 
should  have  accompanied  the  appM- 
cation,  until  July  11.  Deceased  was 
injured  by  a  fall  from  a  hayrack  on 
July  13,  as  a  result  of  which  he  died. 
In  the  ordinary  course  it  took  from 
2  to  4  days  to  send  an  application 
from  deceased's  home  to  the  home 
office  of  the  company,  and  return  the 
policy.  The  increase  in  business  waa 
so  great  at  the  time  that  the  com- 
19  N.  C.  C.  A.— 45 


pany  could  not  break  in  help  suffi- 
cient to  take  care  of  it  in  the  ordi- 
nary course.  No  policy  was  issued, 
and  this  action  was  brought  by  the 
adminifltrator  of  the  deceased  to  re- 
cover $1,000  on  account  of  the  al- 
leged negligence  of  the  company  in 
not  issuing  this  policy.  The  court  af- 
firmed judgment  on  a  directed  ver- 
dict for  the  defendant  on  the  ground 
that,  as  a  matter  of  law  and  under 
the  evidwice,  the  plaintiff  failed  to 
show  any  negligence  of  the  company 
or  its  agents.  Glendy  v.  National 
Travelers'  Benefit  Ass'n,  180  Iowa 
572,    163    N.   W.   352    (1917). 

In  Bradley  v.  Federal  Life  Ins.  Co., 
216  ni.  App.  —  (1920),  it  was  held 
that  an  action  by  the  administrator  of 
a  deceased  person  would  not  lie  to  re- 
cover damages  from  an  insurance  com- 
pany on  the  ground  of  the  negligence 
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the  opinion  of  the  writer  that  no  cause  of  action  exists  in  favor 
of  plaintiff  and  against  defendant. 
Reversed  and  dismissed. 

CORNISH,  J.  (concurring).  I  agree  that  no  negligence  was  shown, 
but  I  am  of  the  opinion  that  that  part  of  the  opinion  dealing  with 
the  question  of  negligence  should  be  eliminated. 

In  the  absence  of  contract,  the  defendant  owed  the  deceased  no 
duty  to  furnish  him  insurance,  and  failure  to  furnish  him  insurance 
would  not  be  the  basis  for  an  action  in  tort.  It  is  possible  that  a 
case  might  arise,  where  one  or  more  persons  had  conspired  to  de- 
feat a  person  of  his  legal  right  to  procure  insurance,  that  would 
amount  to  actionable  tort.  When,  as  here,  the  parties  to  a  con- 
tract in  terms  agree  upon  the  time  within  which  the  application  or 
proposition  of  one  may  be  rejected  or  accepted  by  the  other,  the 
other  has  to  the  last  hour  of  the  last  day  for  acceptance  or  re- 
jection of  the  proposition.  By  the  terms  of  the  contract  itself  he 
is  under  no  obligation  to  make  his  investigation  except  to  suit  his 
own  convenience  within  the  time.  If  the  maker  of  the  proposition 
desires  an  early  or  more  speedy  investigation,  it  should  be  pro- 
vided for  in  the  agreement.  A  contrary  rule  would  never  be  fol- 
lowed by  those  not  learned  in  the  law,  because  a  layman  would 
always  think  that,  if  the  agreement  gave  him  60  days  in  which  to 
answer,  he  would  be  entitled  to  the  60  days.  An  action  in  tort  does 
not  lie  for  refusal  to  enter  into  a  contract. 


of  the  agent  of  the  company  in  failing 
to  forward  to  the  company,  decedent's 
application  for  insurance  and  the 
first  premium  payment,  since  the  ac- 
tion was  neither  an  action  to  recover 


damages  for  injury  to  personal  prop- 
erty nor  an  action  for  injury  to  the 
person,  and  hence  did  not  survive 
under    the    Illinois    Survival    Act. 

P.  A.  D. 
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EETWOBTH  v.  ATLANTIC  MILLS. 

[Supreme  Court  of  Bhode  Island,  November  14,  1919.] 

—  B.  I.  — ,  108  Atl.  81. 

Workmen's  compensatioii— Rhode  laland  act— Additional  or  special  compensa- 
tion—Loss of  sight  of  eye. 
Where,  an  injured  employee,  claiming  the  loss  of  sight  of  his  right  ey^e,  has 
not  sustained  a  total  loss  of  the  sight  thereof,  but,  on  the  contrary,  retains 


CASE  NOTE. 

Compensation  under  woi±men's  com- 
pensation acts  for  loss  of  or  in- 
jury to  eyes. 

I.  Partial  loss  of  vision,  707-716. 

A.  Extent  of  loss,  707-709. 

1.  Eighty  per  cent  as  total, 

707-708. 

2.  Dodging  vision  only,  708- 

709. 

B.  Bfsis  for  compensation,  709- 

711. 

1.  Percentage    of    total    dis- 

ability, 709-710. 

2.  Percentage  of  allowance  for 

loss  of  eye,  710. 

3.  Absence   of   provision   for 

partial  loss,  710-711. 

C.  Effect  of  use  of  glasses,  711- 

713. 

1.  Vision  nearly  normal  with 

glasses,  711. 

2.  Fifty  per  cent  with,  ten 

per  cent  without  glasses, 
711-712. 
8.   Inability  to  use  eyes  simul- 
-  taneously,  712-713. 

D.  Failure  to  have  cataract  re- 

moved, 713-716. 

II.  Total  loss  of  vision,  716-722. 
A.  One  eye  previously  lost,  716- 
718. 

1.  Total  incapacity,  716. 

2.  Total — Deduction  for  one 

eye,  716-716. 
8.   Total — Additional  for  one 
eye,  716-717. 

4.  Partial  incapacity,  717-718. 


B.  One   eye   previously   useless, 

718-719. 

C.  Simultaneous  loss  of  one  eye 

by  disease,  719-720. 

D.  Removal  of  eye,  720-721. 

1.  As  more  than  loss  of  vision, 

720-721. 

2.  Previously    defective    eye, 

721. 

E.  Loss  of  vision  of  previously 

defective  eye,  721-722. 

III.  Eye  and  other  injuries  combined, 
722. 

Cross-references.  Damages  in  ac- 
tions for  loss  of  or  injury  to  eyes, 
see  6  N.  0.  0.  A.  210-218;  eompensa- 
tion  under  workmen's  compensation 
acts  for  loss  of  or  Injury  to  eyes,  see 
6  N.  0.  O.  A.  880-899;  damages  in 
actions  for  loss  of,  or  injury  to  eyes, 
see  6  N.  C.  0.  A.  210-218. 

I.    Partial  loss  of  vision. 

A.     Extent  of  loss. 

1.    Eighty  per  cent  as  totaL 

Claimant  was  employed  in  caulking 
a  water  main  when  a  chip  of  lead 
was  accidentally  thrown  into  his  eye, 
causing  an  abrasion  of  the  cornea, 
resulting  in  iritis  and  eventually  in 
the  loss  of  80  per  cent  of  the  vision 
of  that  eye  and  the  consequent  loss 
of  the  use  of  the  eye.  The  fUiding  of 
the  commission  was  based  upon  the 
report  of  a  specialist  in  the  treat- 
ment of  eye  troubles,  who  was  agreed 
upon  by  the  claimant  and  the  insur- 
ance  carrier,   to   the   effect   that   the 
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about  10  per  cent  of  the  normal  vision,  which  is  useful  to  a  limited  extent  for 
certain  purposes,  and  also  retains  a  stereoscopic  vision  of  some  value  although 
it  will  not  afford  him  any  assistance  in  a  vocational  pursuit,  he  is  not  entitled 
to  additional  or  special  compensation  for  the  entire  and  irrecoverable  loss  of 
sight  of  an  eye  under  the  provisions  of  paragraph  (b)  of  seotion  12  of  article 
2  of  the  Rhode  Island  Workmen's  Compensation  Act. 

Appeal  by  the  petitioner  from  a  decree  of  the  Superior  Court 
awarding  compensation  for  total  incapacity  but  refusing  additional 
or  special  compensation  for  the  loss  of  sight   of  an  eye.     Appeal 


vision  of  the  right  eye  equaled  20 
per  cent,  not  materially  improved 
with  glasses;  and  that,  aside  from 
that  opacity,  the  eyeball  was  in  good 
condition,  the  background  of  the  eye- 
baU  normal,  and  the  field  of  vision 
normal  in  extent;  but,  although  the 
vision  would  be  much  improved  by 
the  use  of  an  artificial  pupil,  it 
would  not,  in  all  probability,  be  suf- 
ficiently good  to  permit  him  to  fol- 
low any  vocation  requiring  reading 
or  other  relatively  fine  work;  and 
that  the  prospects  were  to  the  effect 
thait  the  vision  would  remain  about 
as  it  was  until  the  artificial  pupil 
was  made,  and  that  there  was  no 
danger  of  the  other  eye  sympathising 
with  the  injured  eye.  The  court  held 
that  neither  the  findings  of  the  com- 
mission nor  the  evidence  before  it 
justified  its  conclusion  that  com- 
plainant had  lost  the  use  of  the  right 
eye  because,  if  claimant  still  had  20 
per  cent  of  the  normal  vision  he  was 
very  far  from  having  lost  the  use 
of  it,  and  he  could  make  use  of  the 
sight  of  the  eye  in  many  ways,  and, 
while  unable  to  follow  any  vocation 
which  required  reading  or  other  rela- 
tively fine  work,  he  could  pursue 
some  calling  similar  to  that  in  which 
he  was  engaged  w4ien  injured.  The 
court  further  said  that  if  in  the  fu- 
ture the  impairment  of  the  claim- 
ant's vision  should  increase  the  law 
gave  the  industrial  commission  power 
to  reconsider  the  award.  The  order 
of  the  commission  was  reversed  and 
the  case  remitted  to  it  for  further 
consideration.     Boscarino  v.  Oarfagno 


&  Dragonette,  220  N.  Y.  323,  Ann. 
Cas.  1918  A  530,  115  N.  E.  710 
(1917). 

2.     Dodging  tIbIoii  only. 

Claimant  filed  a  claim  under  the 
compensation  law  for  an  injury  to 
one  of  his  eyes,  and  the  commission 
found  thait  he  had  become  totally 
blind  in  one  eye  by  reason  of  this 
injury,  and  awarded  compensation  foi 
104  weeks.  A  rehearing  was  granted, 
and  the  commission  found  that  claim- 
ant still  had  useful  vision,  reduced 
the  period  during  which  compensa- 
tion was  to  be  paid  to  9  5-11  weeks, 
and  found  that  claimant  having 
received  $147,  owed  the  employer 
$80.80,  whereupon  claimant  filed  suit 
in  the  district  court  to  set  aside  and 
modify  the  award  on  the  second  hear- 
ing and  to  reinstate  and  confirm  the 
award  made  on  the  first  hearing.  The 
court  determined  that  the  claimant's 
disability  amounted  to  total  blindness 
and  made  an  award  on  that  basifl. 
The  commission's  second  award  was 
based  upon  the  finding  that  plaintiff 
had  lost  one-eleventh  of  the  total 
loss  of  vision  as  a  result  of  the  acci- 
dent, and  there  was  testimony  that 
prior  to  the  accident  claimant  had, 
because  of  trachoma,  lost  ten-elev- 
enths of  normal  vision.  The  evidence 
showed  t&at  at  the  time  of  the  hear- 
ing claimant  was  unable  to  count  the 
fingers  on  one  hand  ait  any  point  be- 
fore the  left  eye,  while  before  the  in- 
jury he  could  distinguish  them  at  a 
diitante  of  about  10  f«»t  and  could 
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denied   and   dismissed;    decree   affirmed,    and   cause    remanded   for 
further  proceedings. 

For  appellant — Waterman  &  Greenlaw  and  Charles  B.  Tillcy. 

For  appellee — Gardner,  Pirce  &  Thomley  (Benjamin  M.  McLTman 
and  Charles  R.  Haslam,  of  counsel). 


read.  After  the  injury  he  could  dia- 
tinguish  an  object  between  himself 
and  the  light,  but  could  not  deter- 
mine what  it  was,  having  what  the 
medical  witness  called  ''dodging 
vision, '^  that  is,  he  might  be  able  to 
get  out  of  the  way  of  an  approaching 
object  though  he  could  not  tell  what 
it  was,  and  it  was  on  those  findings 
that  the  commission  determined  that 
claimant  still  had  useful  vision.  The 
court  said  it  did  not  appear  how 
claimant  could  have  any  vision  left 
if,  having  only  one-eleventh  of  vision, 
he  lost  one-eleventh.  The  judgment 
of  the  district  court  determining  that 
claimant's  disability  amounted  to 
total  blindness  was  affirmed,  the  court 
saying:  "Whether  or  not  a  condition 
found  to  exist  amounts  to  total  blind- 
ness, as  used  in  this  statute,  is  a 
question  of  law,  in  deciding  which 
the  spirit  and  purpose  of  the  law 
must  be  considered.  The  act  is 
highly  remedial,  beneficent  in  pur- 
pose, and  to  be  liberally  construed. 
To  say  that  a  man  who  has  only  such 
vision  as  enables  him  to  -recognize 
a  form  before  him,  without  being  able 
to  distinguish  its  outlines,  is  not 
blind  within  the  meaning  of  this  law, 
is  to  apply  to  it  a  strict  rule  of  con- 
struction and  defeat  its  evident  pur- 
pose." Industrial  Commission  of 
Oolorado  v.  Johnson,  —  Colo.  — ,  16 
N.  0.  0.  A.  350,  172  Pac.  422  (1918). 

B.    Basis  for  compensation. 
1.    Percentage  of  total  disability. 
Petitioner   was   injured   by   a   pow- 


der blast,  depriving  him  of  four- 
fifths  of  /the  use  of  both  eyes,  while 
in  the  employ  of  defendant.  The 
matters  chiefly  controverted  were  the 
permanency  of  the  injury  and  the 
period  of  time  for  which  compensa- 
tion should  be  fixed.  The  testimony 
of  medical  witnesses  was  to  the  effect 
that  the  prosecutor  was  suffering 
from  conjunctivitis,  which  disease  of 
the  eyes,  in  their  opinion,  was  curable 
in  3  months  if  the  prosecutor  yielded 
.to  treatment  therefor  in  a  hospital. 
Upon  that  testimony  the  trial  judge 
found  that  the  prosecutor  was  suffer- 
ing from  a  temporary  disability,  which 
would  require  3  months  within  which 
to  effect  a  cure,  and  accordingly  al- 
lowed him  compensation  for  17 
weeks,  which  was  adjudged  to  be 
paid  in  a  lump  sum,  and  a  further 
allowance  for  13  weeks  payable  each 
week,  with  leave  to  claimant  to  apply 
to  the  court  at  the  termination  of 
3  months  for  further  relief  in  the 
event  that  no  cure  had  been  effected. 
No  cure  was  accomplished  at  the  ex- 
piration of  the  3  months,  claimant 
filed  a  petition  for  further  relief,  and 
it  was  at  that  hearing  that  the  trial 
judge  found  that  the  injury  to  each 
of  the  prosecutor's  eyes  was  partial 
in  character  but  permanent  in  qual- 
ity, amounting  to  the  loss  of  four- 
fifths  of  the  permanent  usefulness  of 
each  eye,  and  made  an  order  that  he 
receive  compensation  for  a  period  of 
80  weeks  for  each  eye,  thus  allowing 
compensation  for  the  loss  of  80  per 
cent  of  the  usefulness  of  both  eyes 
for  160  weeks.     The  court  said  that 
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VINCENT,  J.  On  October  5,  1918,  the  petitioner  filed  his  petition 
in  the  superior  court,  setting  forth  that  on  July  23,  1917,  being  at 
the  time  in  the  employ  of  the  respondent  as  a  painter,  he  fell  out 
of  a  second-story  window,  whereby  he  sustained  two  broken  ribs,  the 
loss  of  sight  of  his  right  eye,  and  various  bruises,  and  became  totally 
incapacitated  for  an  undetermined  period;  that  compensation  is  be- 


the  trial  judge  evidently  overlooked 
the  provision  of  the  statute  which, 
among  other  things,  provided  that  the 
loss  of  both  eyes  should  constitute  a 
permanent  disability,  and  that  com- 
pensation should  be  made  therefor 
according  to  clause  b,  which  provided 
that  the  compensation  for  the  loss  of 
both  eyes  should  not  exceed  400 
weeks,  and  therefore,  it  appearing 
that  there  was  a  loss  of  usefulness 
of  both  eyes  to  the  extent  of  80  per 
cent,  the  prosecutor  was  entitled  to 
compensation  for  320  weeks.  The 
judgment  was  reversed  and  the  record* 
remanded  to  be  proceeded  with  ac- 
cording to  law.  Vishney  v.  Empire 
Steel  &  Iron  Go.,  87  N.  J.  L.  481,  95 
Atl.   143   (1916). 

2.     Percentage  of  aUowance  for  loss 
of  eye. 

Stoughton  Wagon  Co.  v.  Myre,  163 
Wis.  132,  157  N.  W.  522  (1916),  was 
an  action  to  set  aside  an  award  made 
by  the  industrial  commission  in  favor 
of  defendant.  It  appeared  that,  while 
performing  a  service  in  the  employ 
of  plaintiff,  defendant  was  struck  in 
the  left  eye  by  the  head  of  a  bolt, 
causing  injuries  which  resulted  in 
the  permanent  loss  of  four-fifths  of 
the  sight  of  that  eye.  His  earning 
capacity  was  not  affected  by  the  in- 
jury, and  the  industrial  commission 
awarded  him  indemnity  for  the  loss 
of  vision,  holding  that  claimant  was 
entitled  to  four-fifths  of  the  allow- 
ance prescribed  by  the  act  for  total 
blindness  of  one  eye  under  the  terms 
of  that  part  of  the  act,  generally  re- 
ferred to  as  the  relative  injury  clause, 
which  said  that  in  all  other  cases  in 


this  class  the  comp^isation  should 
bear  such  relation  to  the  amount 
stated  in  the  schedule  as  the  disa- 
bilities bore  to  the  disabilities  pro- 
duced by  the  injuries  named  in  the 
schedule.  The  court  said  that  the 
schedule  gave  a  certain  compensation 
for  total  blindness  of  one  eye,  the 
physical  organ  itself  being  retained, 
and  in  this  case  there  was  partial 
blindness  of  the  eye,  the  physical 
organ  being  retained,  and  that  the 
court  was  of  the  opinion  that  the  in- 
jury was  logically  within  the  statu- 
tory class,  and  hence  that  compensa- 
tion under  the  relative  injury  pro- 
vision of  the  statute  was  properly 
awarded.    The  judgment  was  af&rmed. 

3.     Absence  of  proylsion  for  partial 
loss. 

While  plaintiff  was  operating  a  ma- 
chine, a  piece  of  emery  flew  into  his 
left  eye  and  injured  it.  The  emery 
was  removed,  but  the  eye  became  in- 
flamed and  iritis  set  in,  totaUy  inca- 
pacitating him  for  nine  weeks,  and 
fuU  compensation  therefor  was  paid. 
When  claimant  returned  to  work  the 
inflammation  and  iritis  had  subsided 
and  his  recovery  was  complete  save 
for  the  fact  that  the  injury  left  a 
scar  in  the  center  of  the  cornea  cov- 
ering the  pupil  which  caused  a  blur 
and  prevented  him  from  seeing  an 
object  clearly.  This  condition  reduced 
the  vision  of  his  eye  nearly  one-half, 
and  was  permanent,  but  it  was  not 
thought  that  the  vision  would  be 
further  reduced  as  a  result  of  the 
injury.  After  returning  to  work 
claimant  had  been  doing  the  same 
work    as    he    had    before    the    injury 
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ing  made  for  total  incapacity,  but  that  no  compensation  has  been 
made  for  the  loss  of  his  eye;  and  that  he  is  entitled  to  the  addi- 
tional or  special  compensation  provided  in  section  12,  paragraph  (b) 
of  article  2  of  the  Workmen's  Compensation  Act  (Pub.  Laws  1911- 
12,  c.  831). 
After  a  hearing,  the  superior  court  ordered  and  decreed  that  **the 


and  was  receiving  the  same  wages. 
On  that  state  of  facts  the  board  made 
a  further  allowance,  and  in  doing  so 
found  that  the  eye  had  been  de- 
stroyed by  the  injury  to  the  extent 
of  more  than  one-third  and  somewhat 
less  than  one-half,  and  that  therefore 
he  was  entitled  to  35  weeks  compen- 
sation in  addition  to  the  amount 
theretofore  paid,  that  being  the  fair 
and  reasonable  percentage  of  the  100 
weeks  compensation  which  the  law 
provided  for  the  full  loss  of  an  eye. 
The  court  said  that,  as  the  award 
could  not  be  sustained  under  section  9 
because  claimant  was  not  wholly  in- 
capacitated, it  muBt  be  sustained,  if 
at  all,  under  section  10,  which  pro- 
vided that,  while  the  capacity  for 
work  resulting  from  an  injury  is  par- 
tial, the  employer  should  pay  a  week- 
ly compensation  equal  to  one-half  the 
difference  between  his  average  weekly 
wages  before  the  injury  and  the  aver- 
age weekly  wages  which  he  was  able 
to  earn  thereafter,  to  which  provision 
was  added  a  schedule  of  specific  in- 
juries fixing  the  number  of  weeks 
for  which  compensation  should  be 
paid,  such  schedule  not  dealing  with 
partial  loss  of  an  eye  and  with  noth- 
ing less  than  the  loss  of  one  eyp. 
The  court  held  that  no  support 
eould  be  found  for  the  award  under 
the  schedule,  nor  eould  authority  be 
found  therefor  in  a  general  power 
conferred  by  the  provision,  as  the 
board  was  there  restricted  to  the  loss 
to  the  claimant's  earning  capacity  in 
the  employment  in  which  he  was 
working  at  the  time  of  the  accident. 
The  court  said  that  the  award  made 
by  the   board  was  a   very   equitable 


one  and  one  which  it  would  prefer  to 
sustain  if  it  eould  do  so  without  at- 
tempting to  amend  the  law  by  ju- 
dicial construction,  but  that  it  ap- 
peared that  the  exigency  ardsAng  in 
the  present  ease  was  one  which  the 
law  had  not  provided  for  and  that 
the  relief  in  such  cases  was  with  the 
legislature  and  not  wit9i  the  court. 
Hirschkom  v.  Fiege  Desk  Co.,  184 
Mich.  239,  150  N.  W.  851  (1915). 

0.     Effect  of  use  of  glasses. 

1.  Yision  nearly  normal  with  glasses. 

While  claimant  was  employed  as  a 
riveter  upon  shovels,  a  small  por- 
tion of  steel  lodged  in  the  back  of 
one  of  his  eyeballs,  defying  all  ef- 
forts as  to  its  removal.  The  state  in- 
dustrial commission  found  thart  the 
injury  resulted  in  the  loss  of  the 
left  eye,  and  made  award  accordingly, 
the  employer  and  the  insurance  car- 
rier appealing.  The  court  held  that 
there  was  no  evidence  to  support  the 
finding  of  the  commission,  for  the  en- 
tire testimony  was  to  the  effect, that 
the  eye,  with  the  aid  of  a  proper 
glass,  was  nearly  normal  for  many 
purposes,  and  that  while  there  was 
an  Injury  that  detracted  from  the 
value  of  the  eye,  it  was  not  the  loss 
of  an  eye.  The  award  was  reversed, 
and  the  proceeding  remitted  to  the 
state  industrial  commission.  Valen- 
tine V.  Sherwood  Metal  Working  Co., 
—  N.  Y.  App.  Div.  — ,  178  N.  T. 
Supp.  494  (1919). 

2.  Fifty  per  cent  with,  ten  par  cent 

without  glasses. 

Claimant  received  an  injury  to  his 
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petitioner  is  entitled  to  compensation  for  total  incapacity  at  the 
rate  of  $10  per  week,  beginning  on  the  23d  day  of  July,  A.  D.  1917, 
and  continuing  during  the  period  of  total  incapacity,  but  not  ex- 
ceeding a  period  of  500  weeks  from  the  date  of  said  injury,'-  and 
that  **  petitioner  is  entitled  to  no  additional  compensation  for  the 
entire   and  irrecoverable  loss  of  sight  of  an  eye  under  the   pro- 


right  eye  and  a  gonorrheal  infection 
set  in,  so  that  he  was  obliged  to  quiit 
work.  An  agreement  was  made  be- 
tween the  claimant  and  the  insurance 
carrier  for  certain  compensation, 
which  agreement  was  approved  by  the 
industrial  accident  board.  Subse- 
quently, claimant  applied  for  further 
compensation,  and  the  committee  of 
arbitration  decided  that  he  was  evAi- 
tled  to  compensation  for  100  weeks 
from  the  date  of  the  accident,  and, 
upon  appeal  to  the  industrial  acci- 
dent board,  the  decision  of  the  com- 
mittee was  affirmed,  it  being  found 
that  the  infection  which  destroyed 
the  sight  of  the  eye  was  not  reason- 
ably accounted  for  except  as  coming 
through  or  resulting  from  the  acci- 
dent. Although  there  was  no  spe- 
cial finding  upon  the  point,  it  was 
evident  from  the  amount  allowed 
that  the  accident  board  treated  the 
injury  as  the  loss  of  an  eye  rather 
than  as  a  pajtial  loss,  and  that  it 
made  its  allowance  under  the  sched- 
ule of  fixed  liability.  The  eye  was 
examined  for  loss  of  sight  by  two  ex- 
perts, who  made  their  tests  separately 
and  in  different  ways,  one  aiming  to 
discover  how  much  the  claimant 
could  see  when  using  proper  eye 
glasses,  and  found  that,  with  their 
assistcmce,  he  had  one-half  of  his 
normal  vision,  while  the  other,  mak- 
ing his  test  without  glasses,  found 
that  the  eye,  unaided  by  artificial 
means,  had  lost  90  per  cent  of  its 
sight  and,  as  neither  attempted  the 
other's  test,  the  testimony  of  each 
stood  unquestioned  and  without  im- 
peachment by  anything  in  the  rec- 
ord, so  that  the  net  result   was  that 


when  using  proper  glasses  claimant 
had  50  per  cent  of  his  sight,  while 
without  them  he  had  only  10  per  eent. 
In  reversing  and  setting  aside  the 
award,  the  court  said  that,  under 
those  circumstances,  it  was  impos- 
sible to  say  that  the  injury  had  re- 
sulted in  the  loss  of  an  eye,  and  that, 
inasmuch  as  the  use  of  glasses  is  a 
very  ordinary  occurrence  both  Jn 
young  and  old,  it  was  unnecessary  to 
determine  whether  the  loss  of  90 
per  cent  of  the  sight  was  substan- 
tially the  loss  of  the  eye,  because  90 
per  cent  of  the  sight  is  not  lost  when 
it  can  be  diminished  to  50  per  cent 
by  the  use  of  common  appliances,  it 
being  the  duty  of  the  sufferer  to 
minimize  the  injury  as  much  as  he 
reasonably  could.  The  court  further 
said  that  the  statute  apparently  had 
not  provided  compensation  for  the 
partial  loss  of  an  eye  except  as  mea- 
sured by  lessened  earnings.  Cline  v. 
Studebaker  Cforp.,  189  Mich.  514,  L. 
R.  A.  1916  C  1139,  155  N.  W.  519 
(1915). 

3.     Inability   to   use   eyes   sinuiltane- 
onsly. 

A  piece  of  steel  entered  an  em- 
ployee's right  eye  and  left  the  vision 
of  that  eye,  without  a  glass,  about 
one-sixtieth  of  normal  vision*  With 
the  use  of  a  glass,  however,  and  by 
covering  the  good  eye,  the  vision  of 
the  injured  eye  alone  was  nearly  nor- 
mal, but  such  vision  could  not  be  util- 
ized in  connection  with  the  normal 
eye  as,  with  the  two  together,  there 
is  a  lack  of  co-ordination  of  images, 
or  double  vision,  so  that  when  both 
eyes  were   used   together  the  use   of 
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visions  of  paragraph  (b)  of  section  12  of  article  2  of  the  Workmen's 
Compensation  Act/'  Prom  this  decree  of  the  superior  court  the 
petitioner  has  taken  an  appeal,  which  is  nOw  before  us. 

The  only  question  raised  by  the  appeal  is  whether  or  not  the 
petitioner  has  brought  himself  within  the  provisions  of  paragraph 
(b)    before   referred   to.     It   appears   from   the    transcript    of    the 


glasses  wias  impraeticable.  Under 
the  Workmen's  Compensation  Act  ad- 
ditional eompeneatdon  might  have 
been  paid  for  certain  specified  inju- 
ries, among  others  for  the  reduction 
to  one-<tenth  of  normal  vision  in 
either  eye  with  glasses,  and  the  board 
decided  that  the  employee  had  sus- 
tained such  reduction  of  vision,  reach- 
ing the  conclusion  by  taking  into 
eonsiderattion  the  vision  of  tthe  right 
eye  as  compared  with  the  normal 
vision  of  both  eyes  used  together.  The 
court  held  that  in  doing  so  the  board 
correctly  interpreted  the  intention  of 
the  legislature,  as  the  construction 
contended  for  by  the  insurer  would 
lead  'to  the  unreasonable  result  of  al- 
lowing compensation  for  the  loss  of 
an  eye,  but  not  for  an  injury  that 
rendered  the  eye  worse  than  useless, 
as,  on  the  testimony  of  the  insurer's 
own  expert,  the  employee  would  enjoy 
normal  vision  with  -the  left  eye  if 
the  injured  eye  were  entirely  re- 
moved. The  decree  was  affirmed.  In 
re  O'Brien,  228  Mass.  211,  117  N.  E. 
1    (1917). 

In  Frings  v.  Pierce  Arrow  Mo- 
tor Oar  Co.,  182  N.  Y.  App.  Div.  445, 
169  N.  Y.  Supp.  309  (1918),  plaintiff 
was  employed  as  an  assembler  of 
motor  vehicles,  and,  while  chipping 
a  casting,  was  struck  in  the  right 
eye  with  a  sharp  piece  of  steel,  which 
penetrated  the  cornea,  rupturing  the 
lens,  causing  traumatic  cataract,  re- 
sulting in  acute  glaucoma,  which 
necessitated  the  removal  of  the  lens. 
As  a  result  of  the  accident  the  vision 
of  the  left  or  uninjured  eye,  uncor- 
rected, was  normal,  and  the  vision 
of  the  right  or  injured  eye  was  nor- 


mal with  a  correcting  glcu9S  or  lens, 
equal  to  the  lens  of  the  eye  which 
was  removed,  worn  in  front  of  the 
eye.  However,  the  correcting  glass, 
or  lens,  could  be  worn  om  'the  injured 
eye  and  used  only  by  closing  or  not 
using  the  uninjured  eye,  owing  to  the 
lack  of  co-ordination  of  images.  Com- 
pensation at  a  rate  agreed  upon  be- 
tween the  claimant  and  the  employer 
was  paid  up  .to  the  time  of  his  re- 
suming work,  and  the  disability  oc- 
curred prior  to  the  passage  of  an 
amendment  allowing  compensation  in 
ease  of  partial  loss  of  an  eye.  The 
commission  denied  compensation  for 
permanent  loss  of  the  use  of  an  eye 
on  the  ground  that  he  had  not  sus- 
tained the  permanent  loss  of  the  use 
of  the  eye,  the  decision  being  with- 
out prejudice  to  the  claimant  renew- 
ing his  claim  when  he  could  show 
loss  of  earnings  due  to  the  injury  to 
the  eye,  and  -the  question  was  certi- 
fied by  the  commission  as  to  whether 
the  injury  constituted  the  permanent 
loss  of  the  use  of  an  eye  within  the 
meaning  of  the  workmen's  compen- 
sation law.  The  court  held  that  there 
had  not  been  the  loss  of  an  eye  with- 
in the  contemplation  of  the  statute, 
inasmuch  as  the  permanent  loss  of 
the  use  of  the  eye,  when  supplemented 
by  a  lens,  was  to  the  extent  only  of 
using  it  in  connection  with  the  other 
eye,  and  should  he  lose  his  left  eye, 
he  would  be  able,  using  the  injured 
eye,  aided  by  a  lens,  to  fully  perform 
his  duties.  The  certified  question  was 
answered  in  the  negative. 

D.    Failure  to  have  cataract  removed. 
While    an    employee    was    engaged 
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testimony  produced  at  the  hearing  before  the  superior  court  that 
the  petitioner  has  not  sustained  a  total  loss  of  the  sight  of  his 
right  eye,  but  that,  on  the  contrary,  he  still  retains  about  10  per 
cent  of  the  normal  vision,  which  is  useful  to  a  limited  extent  for 
certain  purposes,  and  that  he  also  retains  a  stereoscopic  vision  of 


in  hammering  a  cone  into  an  axle 
of  an  automobile  he  was  injnred  by 
a  particle  of  steel  entering  his  left 
eye.  A  few  days  later  he  was  treated 
by  an  eye  specialist,  who  found  noth- 
ing wrong  with  the  eye  and  pre- 
scribed eye  water  to  allay  inflamma- 
tion and,  after  laying  off  a  day  or 
so,  he  returned  to  his  employment 
and  worked  for  about  six  months, 
when  he  quit  and  went  into  business 
for  himself.  After  this  there  was  no 
further  treatment  of  the  eye  for 
about  6  months,  when  claimant  went 
to  another  eye  specialist,  who  made 
an  examination  and  found  nothing  in 
the  eye,  but  advised  an  X-ray,  and 
by  his  advice  two  X-ray  photographs 
were  taken,  both  of  which  were  nega- 
tive and  showed  nothing  in  the  eye. 
Claimant  complained  of  pain  and 
blurred  vision,  and  the  eye  specialist 
reduced  the  condition  so  that  he 
could  see  fingers  at  a  distance  of 
about  4  feet.  A  cataracit  gradually 
formed  on  the  eye  until,  2  years  after 
the  injury,  the  loss  of  sight  of  the 
eye  was  complete  except  that  claim- 
ant could  distinguish  light,  but  not 
objecits  with  it.  A  claim  for  com- 
pensation was  made,  and  the  com- 
mittee of  arbitration  awarded  claim- 
ant for  complete  loss  of  the  lefit  eye. 
This  award  was  affirmed  by  the  in- 
dustrial board  find  the  circuit  court, 
and  the  cause  was  certified  as  one 
proper  1:0  be  reviewed  by  the  supreme 
court.  The  employer  contended  that 
claimant  had  sustained  no  incapacity 
on  acoouDit  of  the  accident,  except 
for  2-  days  at  the  time  of  the  injury, 
but  that  he  continued  eit  his  usual 
work,  receiving  the  same  wages,  and 


therefore  was  not  entitled  to  compen- 
sation except  for  the  2  days,  and 
that  the  loss  of  eyesight  was  due  to 
his  nnreasonable  failure  to  undergo 
an  operation  for  the  removal  of  the 
cataract  and  restoration  of  vision  ad- 
vised by  the  specialists  employed  by 
him,  and  not  to  the  original  accident. 
The  court  said  that,  while  claimant 
lost  only  2  days  at  the  time  of  the 
accident,  after  which  he  resumed  his 
work,  the  compensation  fixed  by  the 
statute  for  the  loss  of  an  eye  did 
not  depend  on  the  loss  of  time  but 
was  fixed  at  50  per  cent  of  the  aver- 
age weekly  wage  during  100  weeks. 
The  evidence  showed  that  there  was 
a  good  probability  of  recovering  nor- 
mal vision  for  ordinary  purposes  by 
removal  of  the  cataract,  and  that 
the  opeiation  therefor  was  not  dan- 
gerous, and  the  court  held  that  the 
fact  that  the  board  hfid  no  power  to 
require  claimant  to  submit  to  an  op- 
eration did  not  determine  the  ques- 
tion iavolved,  which  was  whether  the 
total  loss  of  sight  was  attributable 
to  the  accident  which  caused  the  slow 
growth  of  the  cataract,  or  to  an  un- 
reasonable refusal  of  claimant  to 
have  the  cataract  which  caused  the 
loss  of  vision  removed,  and  said  that 
the  statutory  provision  for  reducing 
or  suspending  compensation  of  an 
employee  should  he  persist  in  unsani- 
tary or  injurious  practices  which 
tended  either  to  impair  or  retard  his 
recovery,  or  should  he  refuse  to  sub- 
mit to  such  medical  or  surgical  treat- 
ment as  should  be  reasonably  essen- 
tial to  his  recovery,  did  not  apply  to 
an  original  application  for  compensa- 
tion on  account  'of  an  entire  loss  of 
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some  value,  although  it  would  not  afford  him  any  assistance  in  a 
vocational  pursuit. 

Upon  this  state  of  the  testimony  the  petitioner  argues  that,  having 
lost  80  much  of  the  vision  of  the  right  eye  that  it  would  no  longer 
serve  him  in  any  occupation  in  which  he  might  engage  in  earning 
his  livelihood,  this  court  should  give  to  the  words  of  the  statute. 


the  sight  of  an  eye,  where  the  ques- 
tion to  be  decided  was  whether  that 
loss  was  dne  to  an  unreasonable  re- 
fusal to  remove  the  cause.  The  court 
held  that,  under  the  findings  of  the 
board,  that  claimant  ought  to  have 
the  operation  performed,  the  conjfcin- 
ued  total  loss  of  sight  should  be  at- 
tributed to  such  refusal  and  not  to 
the  accident,  and  that  the  order  of 
the  board  was  not  consistent  with  its 
findings.  The  court  said  further  that 
if  the  operation  should  be  had  and 
proved  unsuccessful,  the  employer 
would  be  liable  for  the  loss  of  sight 
as  well  as  the  surgical  and  hospital 
services  necessary  for  the  operatioa 
and  the  treatment  already  received. 
But  if  successful,  its  liability  would 
be  for  the  temporary  loss  of  time  and 
treatments  had,  and  surgical  and  hos- 
pital expenses  necessary  for  the  op- 
eration, and  if  the  operation  should 
not  be  a  substantial  success  there 
would  be  a  different  basis  of  compen- 
sation from  a  case  of.  total  loss  of 
eyesight.  The  judgment  was  reversed 
and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  set 
aside  the  order  of  the  industrial 
board  and  for  such  further  proceed- 
ings as  were  provided  by  statute. 
Joliet  Motor  Co.  v.  Industrial  Bocurd 
of  Illinois,  280  HI.  148,  117  N.  E.  423 
(1917). 

n.    Total  loss  of  vision. 

A.     One  eye  previously  lost. 

1.     Total  incapacity. 

A  man  who  had  lost  one  eye  met 
with  an  injury  5  years  later  whereby 
he  lost  the  sight  of  his  remaining  eye. 


Compensation  was  awarded  as  for 
total  disability,  and  the  question  pre- 
sented upon  this  appeal  was  whether 
there  was  error  in  refusing  to  rule, 
as  matter  of  law,  that  the  total  inca- 
pacity of  the  employee  could  not  be 
attributed  to  the  later  injury,  be- 
cause it  was  made  up  in  part  of  the 
result  of  a  previous  accident.  The 
court  sustained  the  award,  saying: 
**The  employee,  when  he  entered  the 
service  of  the  subscriber,  had  that 
degree  of  capacity  which  enabled 
him  to  do  the  work  for  which  he 
was  hired.  That  was  his  capacity. 
It  was  an  impaired  capacity  as  com- 
pared with  the  normal  capacity  of  a 
healthy  man  in  the  possession  of  all 
his  faculties.  But  nevertheless,  it 
was  the  employee's  capacity.  It  en- 
abled him  to  earn  the  wages  which 
he  received.  *  *  *  His  total  ca- 
pacity was  thus  only  a  part  of  that 
of  the  normal  man.  But  that  ca- 
pacity, w4iich  was  all  he  had,  has 
been  transformed  into  a  total  inca- 
pacity by  reason  of  the  injury.  That 
result  has  come  to  him  entirely 
through  the  injury.'*  In  re  Brancon- 
nier,  223  Mass.  273,  111  N.  E.  792 
(1916). 

2.    Total—Deduction  for  one  eye. 

In  Jennings  v.  Mason  City  Sewer 
Pipe  Co.,  — -  Iowa  — .  174  N.  W.  785 
(1919),  it  appeared  that  plaintiff, 
who  had  only  one  eye  at  the  time  of 
his  injury,  sustained  an  injury  caus- 
ing loss  of  that  eye.  The  compen- 
sation act  provided  for  compensation 
for  the  loss  of  an  eye,  50  per  cent 
of  the  daily  wages  during  100  weeks, 
and  for  total  permanent  disability,  50 


Digitized  by 


Google 


716      19  Negligencb  and  Compensation  Casbs  Annotated.      [R.  L 

**the  entire  and  irrecoverable  loss  of  sight  of  either  eye/'  an  in- 
terpretation broad  enough  to  cover  his  case;  in  other  words^  that 
a  man  with  the  sight  of  his  eye  reduced  to  10  per  cent  of  the  normal 
vision  should  be  deemed  to  have  suflfered  the  **  entire  and  irre- 
coverable loss  of  sight''  therein. 
With   this   contention   of   the   petitioner   we   cannot   agree.     We 


per  cent  of  the  weekly  wages  for  a 
period  not  exceeding  400  weeks,  the 
loss  of  both  eyes  being  designaited  as 
a  permanent  total  disability.  The 
comjpensation  commissioner  allowed 
plaintiff  compensation  as  for  a  total 
permanent  disability,  after  deducting 
therefrom  the  compensation  provided 
by  the  act  for  the  loss  of  one  eye, 
and  defendant  appealed,  contending 
that  the  award  should  have  been  for 
the  loss  of  one  eye  only.  The  court 
held  that,  under  the  section  which 
provided  that  the  loss  of  both  eyes 
constituted  a  total  permanent  disa- 
bility, the  loss  of  the  only  eye  con- 
stituted a  total  permanent  disability. 
The  court  did  not  determine  whether 
the  commissioner  had  the  power  un- 
der the  sta»tute  to  reduce  plaintiff's 
allowance  by  deducting  the  allow- 
ance for  the  loss  of  one  eye  from 
the  allowance  for  total  disability  in- 
asmuch as  the  error,  if  any,  was  not 
prejudicial  to  appellant,  end  plaintiff 
was  noit  objecting  thereto,  but  said 
tha>t,  if  the  man  had  been  previously 
compensated  for  the  loss  of  the  first 
eye,  it  would  seem  reasonable  that 
the  compensation  rate  then  paid 
should  be  deemed  as  applied* upon  the 
statutory  allowance  for  total  perma- 
nent disability,  and  it  would  not  seem 
unreasonable  to  say  that  where  the 
total  permanent  disability  was  caused 
by  the  loss  of  an  only  eye,  the  in- 
jured party  should  be  deemed,  for 
the  purposes  of  the  statute,  to  have 
received  the  compensation,  rate  for  the^ 
loss  of  the  first  eye. 

3.     Total— Additional  for  one  eye. 
In  re  J.  &  P.  Coates   (B.  I.),  Ine., 


—  B.  I.  — ,  103  Ml.  833  (1918),  the 
employer  and  employee  petitioned  the 
court  representing  that  they  had  ad- 
versary interests  and  concurred  in 
asking  for  the  construction  of  sec- 
tions 10,  11  end  12  of  article  2  in  so 
far  as  they  were  applicable  to  the 
case  in  question.  There  was  an  agreed 
statement  of  facte  from  which  it  ap- 
peared that  the  employee,  while  serv- 
ing in  the  Spanish-American  War  iu 
1898,  suffered  the  total  and  irrecov- 
erable loss  of  the  sight  of  his  right 
eye;  that  thereafter  he  was  employed 
by  the  other  petitioner  as  a  card 
stripper,  and,  while  so  employed,  met 
with  an  accident  which  arose  out  of 
and  in  the  course  of  his  employment 
by  being  struck  oa  the  head  by  a 
falling  ladder,  as  a  result  whereof  he 
suffered  the  total  and  irrecoverable 
loss  of  the  sight  of  his  left  eye.  Sec- 
tion 10  of  the  act  provided  that  the 
total  and  irrecoverable  loss  of  sight 
of  both  eyes  constituted  permanent 
total  disability.  Section  11  provided 
for  compensation  for  partial  inca- 
pacity for  a  period  not  greater  than 
300  weeks  from  the  date  of  the  in- 
jury. Section  12  provided  for  the 
payment  of  certain  compensation  in 
addition  to  all  other  compensation 
provided  for  in  the  aot  when  there 
were  certain  specific  injuries,  that 
for  the  loss  of  the  sight  of  both  eyes, 
being  for  a  period  of  100  weeks,  and 
that  for  the  irrecoverable  loss  of  the 
sight  of  either  eye  for  a  period  of  50 
weeks.  The  opinion  of  the  court  was 
requested  as  to  whether  the  loss  by 
plaintiff  of  his  left  eye,  the  right  eye 
having  been  previously  lost,  resulted 
^n   anything   more   than   partial   inca- 
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think  the  words  of  the  statute  must  be  taken  in  their  ordinary 
sense,  and  that  their  meaning  is  clear.  To  say  that  this  statute 
was  designed  to  go  any  further  than  to  provide  for  additional 
compensation  for  injuries  which  resulted  in  total  and  complete  loss 
of  sight  would  amount  to  a  distortion  of  its  language.  The  view 
which  we  now  take  is  in  accord  with  the  opinion  of  this  court  in 


pacity  wkhin  the  xneaning  of  sections 
10  and  11,  and,  if  the  court  should 
consider  that  under  the  faots  total 
incapacity  for  work  should  ensue  from 
the  accident,  whether  there  arose, 
under  section  10,  a  conclusive  pre- 
sumption that  the  injury  to  the  sec- 
ond eye  resulted  in  permanent,  total 
disability,  and  whether,  under  sec- 
tion 12,  the  additional  compensation 
to  the  employee  should  be  for  50 
weeks  or  for  100  weeks.  The  court 
held  that  a  condition  of  total  inca- 
pacity resulted  to  the  employee  from 
the  injury  4?o  his  left  eye,  and  that 
there  waa  a  conclusive  presumption 
under  the  circumstances  that  the  in- 
jury resulted  in  permanent  total  dis- 
ability, the  court  saying:  ''It  is 
clear  that  the  total  and  irremediable 
loss  of  sigbt  is  the  fact  which  fur- 
nishes tbe  conclusive  presumption  of 
permanent  total  disability.  Such 
loss,  and  not  what  brought  it  about, 
creates  ^he  conclusive  presumption." 
Upon  the  question  as  to  the  additional 
compenstttion  provided  for  in  section 
12,  the  court  said  ther^  could  be  no 
question  that  the  specified  injury  in- 
dicated in  that  section  was  the  en- 
tire and  irrecoverable  loss  of  the  sight 
of  one  eye  and  not  of  both,  and  ac- 
cordingly the  employee  was  entitled 
to  additional  compensation  therefor 
for  50  weeks  and  not  for  100  weeks. 

4.     Partial  incapacity. 

The  end  of  a  crowbar  struck  plain- 
tiff in  the  left  eye,  causing  an  in- 
jury which  permanently  destroyed 
the  sight  of  the  eye,  and,  as  he  had 
sustained  the  loss  of  the  other  eye 
in    an    accident    7    years    previously. 


the  accident  in  question  left  him 
blind  and  totally  incapacitated  for 
labor.  The  accident  board  awarded 
compensation  upon  the  basis  of  total 
permanent  disability.  Section  10  of 
the  statute  provides  **For  the  loss  of 
an  eye  50  per  centum,"  etc.,  **the 
loss  *  *  *  of  both  eyes,  •  »  • 
shall  constitute  total  and  permanent 
disability."  The  court  held  that  the 
compensation  under  the  circumstances 
should  be  based  upon  partial  inca- 
pacity, saying  that,  if  the  loss  of  the 
first  eye  had  occurred  while  the  com- 
pensation act  was  in  force,  then  the 
person  employing  claimant  at  that 
time  would  have  been  liable,  and  that 
the  present  employer  was  in  no  degree 
the  cause  of  that  disability,  and  that 
the  loss  of  the  second  eye,  standing^ 
by  itself,  was  also  a  partial  disability, 
and  did  not  occasion  the  total  disa- 
bility. Under  such  circumstances, 
thd  court  said  it  was  clear  that  the 
total  incapacity  could  not  be  entirely 
attributed  to  the  last  accident. 
Weaver  v.  Maxwell  Motor  Co.,  186 
Mich.  588,  L.  B.  A.  1916  B  1276,  Ann. 
Cas.  1917  B  238,  152  N.  W.  993 
(1915). 

At  the  time  relator  entered  the  em- 
ploy of  respondent  he  was  totally 
blind  in  one  eye,  having  lost  the  sight 
thereof  in  an  accidental  injury  prior 
to  his  employment  with  respondent, 
which  injury,  within  the  compensa- 
tion statute,  was  a  permanent  par- 
tial disability.  While  engaged  in  the 
work  of  his  employment  for  respon- 
dent he  suffered  another  injury  whi<*h 
totally  destroyed  the  sight  of  his  re- 
maining eye  and  rendered  him  to- 
tally   blind.      Upon    those    facts    the 
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Weber  v.  American  Silk  Spinning  Co.,  38  R.  I.  309,  95  AtL  603,  Ann. 
Cas.  1917  E  153.  In  that  ease  the  petitioner's  thumb  was  injured 
in  a  manner  which  made  it  necessary  to  remove  therefrom  a  small 
piece  of  bone  and  to  sever  pieces  of  tendons  and  flesh,  rendering 
the  thumb  permanently  stiflf.  The  superior  court  found  that  the 
injury  to  the  petitioner's  thumb  did  not  bring  him  within  the  terms 


trial  court  awarded  the  relator  the 
compensaition  provided  by  the  statute 
for  a  permanent  partial  disability,  and 
relaitor  contended  that  the  injury 
suffered  by  him — the  loss  of  his  re- 
maining eye — consitituted  a  permanent 
total  disability,  and  that,  wiithin  the 
proper  construction  of  the  act,  he 
was  entitled  to  compensation  upon 
that  basis.  The  compensation  aot 
contained  a  provision  that  **If  an 
employee  receive  an  injury  which,  of 
itself,  would  only  cause  permanent 
partial  disability,  but  which,  com- 
bined with  a  previous  disability,  does 
in  fact  cause  permanent  total  disa- 
bility, the  employer  shall  only  be  li- 
able for  the  i>ermanent  partial  dis- 
ability caused  by  the  subsequent  in- 
jury." The  language  of  this  statute, 
the  court  said,  was  dear  and  unam- 
biguous, and  was  clearly  intended  to 
limit  the  liability  of  /the  employer  to 
compensation  commensurate  with  the 
injury  suffered  by  the  employee  while 
in  his  service,  and  to  relieve  him 
from  the  consequences  of  injuries 
previously  sustained,  though  both  re- 
sulted in  permanent  total  disability, 
and  that  the  question  of  the  wisdom 
and  propriety  of  the  provision  was 
not  before  them,  the  remedy,  if  any 
was  necessary,  being  with  the  legisla- 
ture. The  judgment  was  affirmed. 
State  ex  rel.  Garwin  v.  District  Court 
of  Cass  County,  129  Minn.  156,  8  N. 
C.  0.  A.  1052,  151  N.  W.  910   (1915). 

B.    One  eye  prevloasly  useless. 

Claimant,  an  employee  of  a  wire 
works,  sustained  an  accidental  in- 
jury resulting  in  the  total  loss  of  the 
sight  of  his  right  eye.    Upon  hearing 


of  his  application  for  compensation 
by  a  deputy  commissioner,  it  appeared 
that  3  years  prior  to  the  accident 
claimant  had  suffered  an  accidental 
injury  to  the  left  eye,  which  had  re- 
sulted in  the  permanent  total  loss  of 
the  vision  of  that  eye,  except  as  to 
8/200  minus,  which  rendered  the  sight 
of  that  eye  useless  for  any  voca- 
tional purpose.  The  fact  of  the  left 
eye  having  been  injured  was  not 
taken  into  account  by  the  commis- 
sion ai\d  was  not  known  to  it  at  the 
time  the  award  for  the  loss  of  the 
right  eye  was  made.  The  commission 
made  an  award  of  compensation  for 
a  period  of  128  weeke  for  the  loss  of 
the  eye  and  the  full  amount  of  the 
award  was  duly  paid.  Upon  the  re- 
hearing, attended  by  all  the  par- 
ties interested,  the  commission  for 
the  first  time  became  advised  as  to 
the  facts,  and  thereupon  made  an 
award  continuing  the  compensation 
granted  by  the  prior  award  from  the 
time  of  the  last  payment  until  such 
time  as  the  commission  should  be 
shown  that  the  claimant  had  some 
useful  vision  of  his  left  eye,  and  the 
employer  and  insurance  carrier  ap- 
pealed therefrom,  bcuing  their  claim 
of  right  to  reversal  of  the  award 
mainly  upon  the  ^ound  that,  no  ap- 
peal having  been  taken  from  the 
first  award,  it  was  final  and  conclu- 
sive as  between  the  parties.  The 
court  said  that  the  fact  that  the 
claim  was  one  entitling  claimant  to 
an  award  for  permanent  total  dis- 
ability could  not  be  questioned,  nor 
could  it  be  doubted  that  such  an 
award  would  have  been  made  had  the 
commission  been  fully  informed  as  to 
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of  the  Workmen's  Compensation  Act  providing  for  additional  com- 
pensation **for  the  loss  by  severance"  of  a  thumb,  and  such  finding 
was  held  to  be  without  error  by  this  court. 

In  Be  J.  &  P.  Coats,  Incorporated,  for  an  Opinion,  103  Atl.  833, 
this  court  held  that,  where  the  employee  at  the  time  of  the  ac- 
cident was  blind  in  one  eye  and  sustained  a  loss  of  sight  in  the 


the  facts,  and,  as  the  loss  of  the 
sight  of  the  right  eye  occurred  in 
July,  1914,  the  award  was  not  affected 
by  the  amendment  of  the  act  in  1915, 
but  was  governed  by  the  law  in  force 
prior  to  that  time  under  which  it 
had  been  held  that  an  employee  who 
had  suffered  the  loss  of  a  member  by 
a  previous  injury,  and  who  suffered 
the  loss  of  the  remaining  member  by 
a  subsequent  injury,  was  entitled  to 
an  award  for  permanent  total  disa- 
bility, instead  of  an  award  simply  for 
permanent  partial  disability  on  ac- 
count of  the  second  loss.  The  award 
of  the  commission  was  affirmed. 
Kriegbaum  v.  Buffalo  Wire  Works  Co., 
182  N.  Y.  App.  Div.  448,  169  N.  Y. 
Snpp.  307    (1918). 

O.     Simnltaneoas  loss  of  one  eye  by 
dlseaseb 

Claimant  was  employed  by  a  machin- 
ery manufacturing  establishment,  and 
while  he  was  grinding  a  steel  tool,  parti- 
cles of  emery  were  thrown  into  his  eyes. 
Soon  thereafter  he  became  entirely 
blind  in  his  right  eye  and  had  re- 
maining only  20  per  cent  of  vision 
in  his  left  eye.  The  state  industrial 
commission  found  that  the  loss  of  80 
per  cent  of  the  vision  of  the  left  eye 
was  due  to  its  previous  defective 
condition  having  been  aggravated  by 
the  accident,  and  made  an  award  of 
128  weeks  for  partial  permanent  disa- 
bility, and  to  this  finding  no  excep- 
tion was  taken  by  either  the  employer 
or  insurance  carrier,  the  latter,  in 
fact,  agreeing  to  make  payment 
therefor  in  one  lump  sum,  without 
diseonnt*  As  to  the  cause  of  blind- 
ness of  the  right  eye,  the  testimony 


was  conflicting,  the  eye  specialist 
agreed  upon  by  both  parties  testify- 
ing that  tftie  blindness  resulted  from 
optic  atrophy.  The  commission  found 
that  the  blindness  was  not  due  to 
injury  resulting  from  particles  of 
emery  being  thrown  into  the  eye,  but 
was  due  to  changes  in  the  back- 
ground of  the  eye,  disassociated  from 
such  accident.  Claimant  contended 
that,  conceding  the  findings  of  the 
commission  to  be  conclusive  as  mat- 
ter of  fact,  it  erred  as  matter  of  law 
in  refusing  to  make  an  award  for 
total  permanent  disability,  making  his 
contention  upon  the  claim  that  the 
expression  ''previous  disability,"  con- 
tained in  subdivision  6,  section  15  of 
the  act  as  amended  by  chapter  615, 
Laws  of  1915,  which  amendment  pre- 
vented the  adding  of  a  former  disa- 
bility to  a  later  one,  applied  only  to 
injuries  arising  out  of  and  in  the 
course  of  a  hazardous  employment, 
and  not  to  such  disability  as  might  be 
the  result  of  disease,  and  that  hence 
the  award  should  not  have  been  lim- 
ited on  account  of  the  previous  disa- 
bility of  the  other  eye,  but  should 
have  been  made  with  reference  to  the 
last  injury  only,  to  wit,  the  injury  to 
the  left  eye,  which  of  itself,  claimant 
contended,  in  view  of  the  existing 
blindness  of  the  right  eye,  perma- 
nently and  totally  disabled  him.  The 
court  refused  to  pass  upon  the  ques- 
tion, however,  saying  that  the  argu- 
ment of  claimant  fully  disregarded 
the  fact  that  the  evidence  disproved 
the  existence  of  any  condition  dis- 
abling claimant  from  working  prior 
to  the  time  of  receiving  tihe  inju- 
ries  oomipladned  of,   for  while  it   ap- 
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other,  and  thereby  became  totally  blind,  he  was  entitled  to  com- 
pensation based  upon  total  disability,  but  not  to  the  additional 
compensation  provided  for  by  section  12  of  the  Workmen's  Com- 
pensation Act  for  the  entire  and  irrecoverable  loss  of  the  sight  of 
both  eyes,  and  in  its  opinion  said: 

''The  purpose  of  section  12  is  plainly  to  provide  compensation  for  specified 


peared  from  the  evidence  that  claim- 
ant's eyes  had  been  diseased  for  some 
time  before  the  accident,  such  condi- 
tion did  not  seem  to  have  in  any  way 
disabled  him,  nor  even  to  have  been 
such  as  to  make  him  aware  of  iits 
existence,  as  he  testified  thait  prior  to 
the  time  of  receiving  those  injuries 
he  had  never  had  any  trouble  with 
his  eyes,  and  therefore  the  question 
whether  the  expression  "previous 
disability*'  was  limited  to  the  re- 
sult of  injuries  sustained  in  a  hazard- 
ous employment  was  not  before  the 
court.  The  determinaition  of  the  com- 
mission was  affirmed.  Blaes  v.  E.  W. 
BUss  Co.,  177  N.  Y.  App.  Div.  370, 
163  N.  Y.  Supp.  722    (1917). 

D.     Bemoval  of  eye. 

1.    As  more  tlian  loss  of  vision. 

Petitioner,  while  working  as  fore- 
man of  a  gang  of  men  sledging  rock, 
was  struck  in  the  eye  with  a  small 
piece  of  rock  and  received  an  injury 
necessitating  removal  of  the  eye  and 
the  use  of  a  glass  eye.  He  was  of- 
fered compensation  under  a  provision 
of  the  compensation  act  for  **The 
total  and  permanent  loss  of  the  sjght 
of  <an  eye,  65  per  cent  of  the  average 
weekly  wages  during  100  weeks," 
which  he  declined,  insisting  that  be 
was  entitled  to  be  compensated  under 
the  provision  of  the  act  for  compen- 
sation, "in  all  other  cases  of  perma- 
nent partial  disability,  including  any 
disfigurement  which  will  impair  the 
future  usefulness  or  occupational  op- 
portunities of  the  injured  employee, 
compensation  shall  be  determined  ac- 
cording to  the  percentage  of  disabil- 


ity," which  carried  compensation  of 
65  per  cent  of  earnings  for  a  period 
not  exceeding  335  weeks.  The  eom- 
pensation  board  made  the  award  on 
the  former  basis,  which  was  afftrmed 
by  the  circuit  court.  This  was  held 
to  be  erroneous,  the  court  saying  that, 
when  the  specific  injury  provision  of 
the  statute  deals  with  the  eye,  it  does 
not  provide  for  compensation  for  the 
loss  of  the  eye  itself,  but  solely  for 
the  loss  of  the  sight  of  an  eye,  and 
that,  as  the  employee  lost  not  only 
the  sight  of  his  eye  but  the  eye 
itself,  his  injury  was  therefore  greater 
than  the  mere  loss  of  the  sight  of  the 
eye  and,  that  being  true,  the  ease  did 
not  fall  within  the  schedule  making 
compensation  solely  for  the  loss  of 
the  sight  of  an  eye,  but  fell  within 
the  general  provision,"  awarding  com- 
pensation ''in  all  other  cases  of  per- 
manent partial  disability."  The  judg- 
ment affirming  the  award  was  re- 
versed, and  the  cause  remanded,  with 
directions  to  set  aside  the  award  and 
remand  the  case  to  the  workmen's 
compensation  board  for  proceedings 
consistent  with  the  opinion.  Nelson 
V.  Kentucky  Biver  Stone  &  Sand  Oo., 
182  Ky.  317,  206  ».  W.  473  (1918). 
Upon  a  petition  for  rehearing,  the 
court  said  they  found  no  reason  for 
departing  from  their  former  opinion, 
but  deemed  it  proper  to  say  that  in 
holding  that  the  eompensation  for 
specific  injuries  provided  in  section 
18  of  the  act  was  confined  to  those 
injuries  and  no  others,  it  was  not  in- 
tended to  lay  down  the  rule  that  the 
workmen's  compensation  board  could 
not  use  the  schedule  contained  in  sec- 
tion  18   as  a  atanda^d  by  which  to 
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injuries  in  addition  to  the  compensation  otherwise  provided  for  in  the  act. 
There  is  and  can  be  no  que9tion  that  the  specified  injury  in  this  case  is  the 
entire  and  irrecoverable  loss  of  the  sight  of  one  eye,  and  not  of  both,  and 
accordingly  the  employee  is  entitled  to  compensation  therefor  for  50  weeks,  and 
not  for  100  weeks.'* 

In  the  petitioner's  brief  several   cases  are   cited   construing   the 
Workmen's  Compensation  Acts  in   other  states,  but  as  such  deci- 


measure  the  compensation  to  be  al- 
lowed for  injuries  not  classified  but 
falling  within  the  general  clause 
awarding  compensation  in  all  other 
cases  of  permanent  partial  disability. 
The  petition  for  rehearing  was  there- 
fore overruled,  and  the  opinion  ex- 
tended as  indicated.  183  Ky.  583,  209 
a  W.  506  (1919). 

2.    Prevloasly  defective  eye. 

As  the  result  of  an  accidental  in- 
jnry  to  claimant's  right  eye  it  was 
removed  and  compensation  was  al- 
lowed as  for  the  loss  of  an  eye.  The 
eye  had  previously  been  injured  when 
claimant  was  between  four  and  five 
years  old,  the  tine  of  a  fork  having 
been  run  through  it,  and  claimant 
testified  that  there  was  just  sufficient 
vision  left  in  the  eye  to  enable  him 
to  distinguish  between  daylight  and 
dark  or  to  tell  an  approaching  object. 
Ckiimant  was  29  years  old  when  he 
received  the  second  injury,  and  ap- 
parently could  do  the  work  he  did 
and  earn  the  wages  he  received  be- 
fore his  eye  was  removed,  and  it  was 
contended  by  the  employer  that,  while 
he  was  injured  and  in  eonsequenee 
was  for  a  period  unable  to  work,  he 
did  not  lose  an  eye,  and  the  period 
of  actual  disability  resulting  from 
the  injury  was  the  measure  of  the 
compensa(tion  to  which  he  was  enti- 
tled, the  argument  in  support  of  the 
contention  being  based  principally 
upon  the  premises  that  the  injured 
eye  did  not  contribute  to  claimant's 
earning  capacity  and  that  its  loss 
had  not  diminished  it.  The  court  in 
sustaining  the  conclusion  of  the  board 
said:  *'The  legislature  has  not  at- 
19  N.  C.  C.  A.--46 


tempted  a  definition,  or  made  a 
declaration,  applicable  to  the  case 
at  bar,  except  in  terms  of  the  loss 
of  an  eye.  It  has  not  specified  a  nor- 
mal eye,  although  it  may  be  con- 
eluded  that  the  law  refers  to  an  eye 
which  performs,  in  some  degree,  the 
functions  of  a  normal  eye.  A  mere 
sightless  organ  might  perhaps  be  con- 
sidered no  eye  at  all»  Claimant  has 
lost  an  eye,  although  an  infirm  one., 
It  was  not  wholly  useless  as  an  eye. 
On  the  contrary,  the  testimony  is 
that  he  could  with  it  distinguish  light 
and  see  approaching  objects."  Pur- 
chase V.  Grand  Bapids  Befrigerator 
Co.,  194  Mich.  103,  160  N.  W.  391 
(1916). 

B.    Loss  of  vision  of  prevloasly  de- 
fective eye. 

Plaintiff,  who  was  nearsighted,  and 
having  vision  not  exceeding  50  per 
ceiMt,  lost  the  use  of  an  eye.  The 
commission  made  an  award  for  the 
permanent  loss  of  the  use  of  an  eye, 
from  which  award  this  appeal  was 
taken,  appellants  contending  that 
claimant  should  only  be  allowed  for 
the  loss  of  one-'half  vision.  The 
court,  in  affirming  the  award,  said 
that  the  statute  did  not  provide  that 
the  loss  of  the  use  of  an  eye  should 
be  compensated  by  an  award  based 
upon  the  amount  of  vision  which  ex- 
isted previous  to  the  accident,  bu.t 
awarded  specific  compensation  for  the 
loss  of  an  eye,  and  the  wages  re- 
ceived by  petitioner  must  have  been 
considered  her  wage-earning  capacity 
with  defective  vision,  and  as  she  lost 
the  use  of  her  eye,  such  as  she  had, 
she     was    entitled     to    compensation 
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sions  are  based  upon  language  diflfering  from  that  of  our  act,  they 
are  not  particularly  helpful,  and  do  not  seem  to  us  to  demand  any 
special  discussion. 

The  petitioner's  appeal  is  denied  and  dismissed,  the  decree  of  the 
superior  court  is  affirmed,  and  the  cause  is  demanded  to  said  court 
for  further  proceedings. 


therefor,  based  upon  her  earning  ca- 
pacity. Hobertis  ,  v.  (Columbia  Shirt 
Co.,  186  N.  Y.  App.  Div.  397,  173  N. 
Y.  Supp.  606  (1919). 

m.  Eye  and  other  injuries  combined. 

While  petitioner  was  employed  in 
attending  a  furnace  a  flame  shot  out, 
severely  'burning  him,  end  the  trial 
judge  found  that  .there  was  a  50  per 
cent  loss  of  the  usefulness  of  each 
hand  and  a  10  per  cent  loss  of  the 
usefulness  of  one  eye.  He  consid- 
ered the  two  hands  together  as  50 
per  cent  of  total  and  permanent  dis- 
ability, and  allowed  therefor  200 
weeks,  50  per  cent  of  the  400  weeks 
allowed  by  the  statute  for  total  and 
permanent  disability,  and  allowed  ad- 
ditional compensation  of  10  per  cent 
of  100  weeks  for  the  injury  to  the 
eye,  making  a  total  of  210  weeks. 
The  award  was  affirmed  by  the  su- 
preme court  and  the  employer  ap- 
pealed. The  court  of  errors  and  ap- 
peals said  that  sufficient  facts  were 
found  by  the  trial  court  to  warrant 
a  judgment  for  petitioner,  and  that 
there  was  evidence  to  support  such 
finding,  but  that  it  could  not  agree 
with  the  methods  used  in  fixing  the 
amount  of  compensation  awarded. 
The  compensation  act  provided  that 
the  loss  of  both  arms  or  both  feet  or 
both  legs  or  both  eyes  or  any  two 
thereof  should  constitute  total  and 
permanent  disability,  and  further  pro- 
vided that  in  other  cases  in  that  class, 
or  where  the  usefulness  of  a  member 
or  any  physical  function  was  perma- 
nently impaired,  the  compensation 
should  bear  such  relation  to  the 
amount  stated  in  the  above  schedule 


as  the  disability  bears  to  that  pro- 
duced by  the  injuries  named  in  the  * 
schedule.  The  court  said  that  the 
method  adopted  by  the  trial  judge 
gave  a  portion  of  400  weeks  and  a 
portion  of  an  additional  100  weeM, 
making  a  portion  of  a  total  of  500 
weeks,  and  that  that  method  was  er- 
roneous. The  court  said  further  that 
it  could  not  approve  of  the  method  of 
award  advocated  by  the  employer, 
that  compensation  should  be  calcu- 
lated by  taking  each  injured  func- 
tion separately  and  adding  up  the 
items  of  partials,  and  held  that,  when 
the  trial  judge  found  that  there  was 
a  50  per  cent  loss  of  the  usefulness 
of  each  hand  and  a  10  per  cent  loss 
of  one  eye,  he  should  then  have  found 
what  percentage  of  total  and  perma- 
nent disability  the  combination  of  50 
per  cent  loss  of  the  usefulness  of 
two  hands  and  10  per  cent  of  one 
eye  made,  and  should  have  awarded 
that  percentage  of  400  weeks.  This, 
the  court  said,  was  not  strictly  a 
mathematical  problem,  and  was  not  to 
be  solved  by  adding  up  the  frac- 
tional parts,  but  was  to  be  determined 
upon  the  basis  of  the  percentage  of 
total  and  permanent  disability  rea- 
sonably found  to  be  produced  by  the 
several  injuries  considered  coUee- 
tiveiy,  and  with  due  regard  to  their 
cumulative  effect.  The  judgment  of 
the  supreme  court  was  reversed  that 
the  proceeding  might  be  remanded  to 
the  common  pleas  court  for  a  judg- 
ment based  upon  a  finding  made  in 
accordance  with  the  foregoing  prin- 
ciples. Orlando  v.  F.  Ferguson  &  Son, 
90  N.  J.  L.  553,  102  Atl.  155   (1917). 
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EBIE  B.  00.  V.  PUBUOKEB,  ADMINISTBATBIX  OF  BSABIETTA. 

[Supreme  Court  of  the  United  States,  June  4,  1917.] 
244  U.  S.  320,  37  Sup.  Ct.  629,  61  L.  Ed.  1166. 

1.    Trial— Instnictionfl—Seqaest— What  requlsita  to. 

A  request  to  charge  must  be  calculated  to  give  the  jury  an  accurate  under- 
standing of  the  law  having  reference  to  the  phase  of  the  case  to  which  it  is 
applicable. 


CASE  NOTB. 

Assumption  of  risk  under  the  Fed- 
eral Employers*  Liability  Act  as 
to  unsafe  place  or  dangerous 
method  of  work. 

I.  Unsafe  place,  724-785. 

A.  Slippery  condition,  724-726. 

1.  Wet  floor-^Promise  to  rem- 

edy, 724. 

2.  Due  to  leak  being  repaired, 

724-726. 
8.   Muddy     shoes     from     wet 
ground,  726-726. 

B.  Loose  bolts  under  foot,  726-727. 

1.  On  hand  car  floor,  726. 

2.  On  top  of  engine  water  tank, 

727. 

C.  Use  of  old  nails  by  fellow  em- 

ployee, 727-728. 

D.  Unshored  cut  in  embankment, 

728. 

E.  Overhang  of  sand  bank,  728-729. 

F.  Space  between  lumber  being  un- 

loaded, 729. 
6.  Loading  coal,  729-780. 

1.  Rotten  floor  of  coal  chute, 

729-730. 

2.  Space  between,  780. 

H.  Gas  in  tank  car  being  repaired, 

730-731. 
I.  Cars  and  engines,  731-784. 

1.  Cars   without   stakes,   731- 

732. 

2.  Hole  in  car  roof,  782-733. 
8.  Engine  cab  floor,  738-784. 
4.   Slanting  engine  step,  734. 

J.  Unguarded  machinery,  734-786. 
1.   Gearing   on    pimip   engine, 
784-786. 


2.  Set  screws  and  crank  on 
pump  engine,  736. 

11.   Dangerous  method,  736-762. 

A.  Running  train  on  unusual  track, 

736-737. 

1.  Section   hand  struck  while 

crossing  track,  786. 

2.  Section   hand  struck  while 

assbting    surveyor,    736- 
737. 

B.  Working  without  lookout,  737- 

738. 

1.  Section  hands,  737. 

2.  Painter  on  bridge,  737-738 

C.  Insufiicient  help,  738-744. 

1.  Lifting  rails  or  timbers,  738- 
740. 

Carrying  ties,  740. 

Running  truck  down  slant- 
ing dock,  741. 

Train  without  brakemen, 
741-742. 

Removing  posts,  742-748. 

Loading  heavy  machinery, 
748-744. 

Hand  car  too  heavy  for 
crew,  744. 

D.  Switching  methods,  744-747. 

1.  Switching  from  both  ends  of 
train,  744-747. 

2.  Shunting  cars  without  warn- 
ing, 747. 

E.  Repairing  cars  with  inadequate 
facilities,  747-748. 

i  F.  Use  of  paint  gun  without  guard, 

748-749. 
G.  Breaking  boards  with  foot,  749. 
H.  Handling  cable  of  dirt  plow  on 
curve,  749-750. 


2. 


6. 
6. 

7. 
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2.  Federal  Employers'  Liability  Act— Injuries  to  section  man  wliile  going  to 
work— Assumption  of  risk — Befusal  of  requested  instruction. 
In  an  action  against  a  railroad  company  by  a  section  man  employed  by  it 
for  personal  injuries  sustained  by  plaintiff  when,  in  going  to  work,  he  stepped 
from  the  one  of  the  defendant's  two  double  tracks,  on  which  he  was  walking, 
onto  the  other  for  the  purpose  of  permitting  a  train  to  pass  and  was  struck 
and  run  over  by  an  engine,  backing  on  the  second  track,  held  that,  even  con- 
ceding that   the   Federal   Employers'   Liability  Act   applied,  it   was  not   error 


I.  Starting  stationary  gasoline  en- 
gine, 760-761. 
J.  Unloading  unblocked  log    car, 

761. 
K.  Using  pneumatic  riveter  with- 
out safety  spring,  761-762. 

Cross-references.  Risks  assumed  un- 
der Federal  Employers'  Liability  Act, 
see  8  N.  C.  C.  A.  834-871;  instructions 
as  to  assumption  of  risk  in  actions 
under  Federal  Employers'  Liability 
Act,  see  7  K.  C.  C.  A.  685-700;  as- 
sumption of  risk  by  employee  ordered 
into  dangerous  place  or  to  work  with 
dangerous  appliance,  see  5  N.  C.  O. 
A.  568-588n. 

I.     Unsafe  place. 

A.     Slippery  condition. 

1.    Wet  floor— Promise  to  remedy. 

The  plaintiff,  foreman  of  a  tank^ 
gang,  was  at  the  time  of  the  acci- 
dent assisting  in  the  work  of  raising 
engine  tanks  with  jacks,  removing  the 
old  trucks  and  wheels  and  subctitut- 
ing  new  ones.  The  tank,  during  such 
operation,  was  placed  over  a  pit,  into 
which  the  water  used  in  cleaning 
out  locomotives  ran,  to  be  then  car- 
ried off  through  a  drain.  The  drain 
had  become  obstructed  and  the  water 
had  made  the  place  where  the  plain- 
tiff worked  wet  and  slippery.  While 
pushing  on  the  car  wheels  to  move 
them,  his  foot  slipped  on  the  wet 
floor,  and  as  a  result  he  fell,  his 
breast  striking  against  the  flange  of 
one  of  the  wheels  which  he  was  mov- 
ing. The  pbdntiff  admitted  that  he 
knew    the    slippery    condition    of    the 


floor,  but  contended  that  he  com- 
plained to  the  foreman  in  charge  of 
the  roundhouse  in  reference  to  it, 
who  simply  repUed:  '*Well,  I'll  see." 
In  his  pleadings,  however,  the  plain- 
tiff did  not  set  out  any  promise  to 
repair,  upon  which  he  might  take  his 
case  out  of  the  plea  of  assumed  risk 
filed  on  behalf  of  the  employer.  From 
a  judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  re- 
versing the  judgment  and  rendering 
judgment  for  the  defendant,  held  that 
(1)  the  remark  of  the  plaintiff's  su- 
perior on  compktint  to  him  of  the 
condition  of  the  work  floor  was  in- 
sufficient to  constitute  a  promise  to 
repair;  (2)  that  admitting  it  consti- 
tuted such  a  promise,  the  plaintiff, 
not  having  pleaded  it,  could  not  avail 
himself  of  it;  (3)  that  under  the  Fed- 
eral Employers'  Liability  Act,  the 
defense  of  assumed  risk  still  re- 
mained, as  at  common  law,  and  as 
to  injuries  arising  in  interstate  com- 
merce, state  statutes  abrogating  the 
defense  were  set  aside;  (4)  that  the 
plaintiff,  knowing  of  the  negligence  of 
the  defendant  in  furnishing  an  un- 
necessarily dangerous  work  place,  and 
securing  no  promise  to  repair,  as- 
sumed the  risk  as  a  matter  of  law  by 
continuing  to  work  under  such  condi- 
tions. Schaff  V.  Hendrich,  —  Tex. 
Civ.   App.  — ,   207   S.  W.  543    (1918). 

2.    Dae  to  leak  being  repaired. 

The  plaintiff,  a  night  pump  man  at 
a  water  station  of  the  defendant,  was 
also  required  to  keep  the  same  in  re- 
pair. A  leak  had  arisen  at  the  valve 
seat,  and  to  repair  the  same  he 
climbed    to    the    top    of    the    water 
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for  the  trial  court  to  refuse  to  give  defendant's  requested  charge  that  '*if  the 
plaintiff,  for  his  own  convenience,  voluntarily  went  along  the  tracks  of  the 
railroad,  and  this  road  was  being  at  the  time  used  and  operated  as  a  high- 
way of  interstate  commerce,  he  assumed  the  risk  and  danger  of  so  using  the 
tracks,"  since  such  request  failed  to  call  attention  to  the  circumstances  under 
which  the  testimony  tended  to  show  the  plaintiff  was  using  the  tracks  at  the 
time  and  the  knowledge  of  conditions  which  should  have  been  taken  into  con- 
sideration in  order  to  attribute  assumption  of  risk  to  him,  and  failed  to  take 


column.  He  was  not  provided  with 
a  ladder  and  the  work  was  done  at 
night.  While  there,  a  train  came  in 
and  stopped  at  the  column.  After 
completing  the  repairs,  the  plaintiff 
attempted  to  descend  to  the  tender 
of  the  engine  and  then  jump  to  the 
ground.  The  top  of  the  water  col- 
umn, however,  was  wet,  due  to  leak- 
age of  water  from  the  defect  which 
he  had  just  repaired,  with  the  result 
that  his  foot  slipped  and  he  fell  to 
the  ground,  breaking  a  bone  in  his 
hand  and  fracturing  two  of  his  ribs. 
It  appeared  that  the  plaintiff  had 
kept  the  columns  in  question  in  re- 
pair for  iover  2  years.  The  court,  in 
affirming  the  judgment  for  the  de- 
fendant, held  that  the  plaintiff  as- 
sumed the  risk.  As  the  court  said: 
'  *  This  familiarity  with ,  the  water 
columns  and  the  means  of  making 
such  repairs  as  the  one  in  question 
make  it  reasonably  apparent  that  ap- 
pellant, at  the  time  of  receiving  his 
injuries,  was  not  called  uipon  to  meet 
any  danger  of  which  he  was  igno- 
rant. •  •  *  He  also  knew,  from 
an  inspection  of  the  defect  and  pipe 
before  he  attempted  to  descend  from 
the  water  column,  that  water  was 
leaking  on  the  pipe  by  which  he  at- 
tempted to  descend,  and  of  its  slip- 
pery condition,  in  view  of  which  he 
is  estopped  to  claim  that  the  risk  or 
danger  he  encountered  from  the  slip- 
pery condition  of  the  pipe  in  at- 
tempting to  get  down  from  the  water 
column  was  unknown  to  him.  He 
also  knew  that  the  risk  attending  his 
work  was  necessarily  greater  at  night 
than  it  would  have  been  in  the  day- 
time, and  if  the  one  lantern  with 
which   he   was  at   the   time   provided 


gave  insufficient  light,  he  ought  to 
have  provided  himself  wijth  a  second 
lantern  before  undertaking  the  re- 
pairs. It  is  true,  as  claimed  by  ap- 
pellant, that  he  was  not  provided  by 
appellee  with  a  ladder  upon  which  he 
could  have  cMmbed  to  the  defect  in 
the  water  column  *  *  *;  but  he 
does  not  allege,  nor  does  the  evidence 
show,  that  there  had  ever  been  a  lad- 
der used  in  making  repairs  upon  the 
water  columns,  or  that  he  had,  in 
making  previous  repairs  thereon,  used 
a  ladder,  or  at  any  time  advised  ap- 
pellee of  the  necessity  of  Hs  use.*' 
Davis  V.  Chesapeake  &  O.  R.  Co.,  166 
Ky.  490,   179   8.  W.  422    (1915). 

3.     Maddy  shoes  ftom  wet  ground. 

The  plaintiff,  a  mechanic,  was  en- 
gaged at  the  time  of  the  accident  in 
dismantling  an  engine  which  had 
been  removed  to  a  track  outside  of 
the  roundhouse,  in  order  that  it  might 
be  sent  by  train  to  a  repair  shop.  It 
was  necessary  that  the  main  rods  of 
the  engine  be  removed  and  placed 
crosswise  in  front  of  the  cylinders. 
While  the  plaintiff  was  standing  on 
the  pilot  of  the  engine  attempting  to 
tie  the  rods  to  the  engine  with  wire, 
his  foot  slipped,  and  he  sustained,  as 
a  result,  a  rupture  and  hernia  of  his 
abdomen.  The  water  out  of  the  en- 
gine had  been  allowed  to  drip  on  the 
ground  around  the  place  where  the 
plaintiff  had  been  compelled  to  work, 
and  his  shoes  had  become  muddy  and 
slippery  as  a  result.  The  footboard 
of  the  engine  was  also  out  of  repair, 
in  that  the  outer  part  of  the  step  was 
lower  than  the  inner  part,  thereby 
causing    the    plaintiff's    foot    to    slip 
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into  account  the  undisputed  testimony  that  the  engine  ran  into  him  without 
signal  or  warning  to  him. 

3.    Federal  Employers'  Liability  Act— Injuries  to  section  man  while  going  to 

work— Assumption  of  risk— Negligent  operation  of  teain. 

In  an  action  against  a  railroad  company  by  a  section  man  employed  by  it 

for  personal  injuries  sustained  by  plaintiff  when,  in  going  to  work,  he  stepped 

from  the  one  of  the  defendant's  two  double  tracks,  on  which  he  was  walking, 


more  easily.  The  negligence  alleged 
was  the  failure  of  the  defendant  to 
provide  a  safe  place  in  which  to 
work.  From  a  judgment  tor  the 
plaintiff,  the  defendant  appealed,  con- 
tending that  it  was  not  required  to 
furnish  a  safe  place  in  whicli  to 
work,  since  'the  plaintiff  was  engaged 
in  making  repairs  and  the  character 
of  his  employmenit  necessarily  re- 
quired him  to  work  on  machinery 
that  was  in  an  unsafe  condition.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  of  assumption  of 
risk  was  properly  submitted  to  the 
jury,  and  that  the  plaintiff  was  not 
so  far  engaged  in  making  repairs  at 
the  time  of  the  accident  as  to  bring 
him  within  the  rule  contended  for  by 
the  defendant.  Texas  &  P.  By.  Co. 
V.  Schelb,  —  Tex.  Civ.  App.  — ,  196 
8.  W.  881   (1917). 

B.    Loose  bolts  under  foot. 

1.     On  hand  car  floor. 

The  plaintiff,  a  section  hand,  was, 
when  injured,  riding  to  his  work  on  a 
**pump"  hand  car  provided  by  the 
defendant  for  tiha/t  purpose.  On  this 
particular  morning,  in  addition  to 
the  usual  number  of  bars,  shovels, 
picks,  and  adzes,  there  had  been 
dumped  onto  the  floor  of  the  car  a 
quantity  of  loose  bolts.  About  half 
of  them  were  without  nuts,  and  had 
a  tendency  to  roll  about  on  the  floor. 
The  plaintiff  did  not  arrive  until  the 
car  was  just  ready  to  depart,  and  as 
a  result  did  not  have  time  to  inspect 
the  car  or  see  the  bolts.  After  the 
car  had  proceeded  some  distance,  a 
fellow   employee   bumped    against    the 


plaintiff,  and  as  he  stepped  back- 
ward he  stepped  on  a  bolt.  This 
rolled  under  his  foot,  and  lie  lost  his 
balance,  falling  from  the  car  and  sus- 
taining the  injuries  in  suit.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  said:  ''Nor 
did  the  plaintiff  assume  the  risk.  To 
be  sure,  he  assumed  the  normal  haz- 
ards incident  to  riding  on  the  front 
end  of  this  car.  But  this  particular 
risk — tih©  risk  of  being  thrown  from 
the  car  by  stepping  on  a  rolling 
bolt  carelessly  left  on  the  floor  by  a 
fellow  workman — ^he  did  not  assume; 
for  that  was  abnormal,  and  he  knew 
nothing  of  it.  He  was  not  obliged 
to  inspect  the  car;  he  had  a  right  to 
assume  that  the  perils  of  his  position 
had  not  been  affected  by  the  negli- 
gence of  his  master  or  his  compan- 
ions. *  *  *  The  plaintiff  did  not 
know  the  bolt  was  there,  and  in  view 
of  the  facts  that  he  was  watching 
the  track,  as  iiis  duty  required,  that 
there  were  tools  and  implements  on 
the  floor  of  the  car,  and  that  there 
were  seven  other  men  standing  on  it, 
it  cannot  be  said  as  a  matter  of  law 
that  it  was  so  plainly  observable  that 
he  will  be  taken  tp  have  seen  it. 
Therefore  this  question  was  for  the 
jury.  *  *  *  The  burden  of  proof 
on  this  question  of  assumption  of  risk 
is  on  the  defendant,  and  not  on  the 
plaintiff,  and  unless  the  evidence 
tending  to  show  it  is  clear  and  from 
unimpeached  witnesses,  and  free 
from  contradiction,  the  trial  court 
cannot  be  charged  with  error  in  re- 
fusing to  take  the  question  from  the 
jury."  Kobey  v.  Boston  &  M,  B.  B., 
I   91   Vt.   386,   100  AtL  925    (1917). 
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onto  the  other  for  the  purpose  of  permitting  a  train  to  pass  and  was  struck 
and  run  over  by  an  engine,  backing  on  the  second  track,  which  ran  into  him 
without  si^al  or  warning,  held  that,  even  conceding  that  the  Federal  Employ- 
ers' Liability  Act  applied,  the  plaintiff,  under  the  circumstances,  did  not  assume 
the  risk  attributable  to  the  negligent  operation  of  the  train,  if  the  jury  found 
it  to  be  such,  unless  the  consequent  danger  was  so  obvious  that  an  ordinarily 
prudent  person  in  his  situation  would  have  observed  and  appreciated  it. 


2.    On  top  Of  «ngina  water  tank. 

The  plaintiff,  a  fireman,  was  en- 
gaged in  moving  the  water  crane 
back  into  place  after  his  engine  had 
taken  water,  when  he  stepped  upon 
a  bolt  lying  upon  the  top  of  the  water 
tank.  The  bolt  turned  under  his  foot 
and  caused  him  to  be  thrown  against 
the  edge  of  the  tank  and  receive  a 
rupture.  The  bolt  in  queetion  was 
about  the  size  of  a  chair  post  and 
six  or  eight  inches  long.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  re- 
versing the  judgment  and  dismissing 
the  cause,  said:  ''This  case  is  gov- 
erned by  the  Federal  Employers'  Lia- 
bility Act,  but  the  defense  of  as- 
sumed risk  is  still  in  existence  under 
that  act.  •  •  *  Appellee  was  an 
experienced  fireman,  and  there  was 
no  breach  of  any  duty  to  warn  him 
of  the  dangers  ineddent  to  his  serv- 
ice, unless  that  duty  arose  out  of  the 
presence  of  the  bolt  near  tlie  man- 
hole. But  the  proof  ifi  undisputed 
that  appellee's  engine  carried  no  tool 
box,  and  that  it  was  customary  and 
usual  to  place  on  this  platform  about 
the  nmnhole  such  articles  as  appellee 
says  were  there  at  the  time  of  his 
injury.  Appellee  had  no  right  to  ex- 
pect that  this  space  about  the  man- 
hole would  at  all  times  be  kept  free 
of  obstrucitions.  He  admits  that  tliere 
were  two  lumps  of  coal  in  this  space, 
which  fell  over  the  lattice  work  sup- 
porting the  coal  after  the  engine  had 
taken  ^oal  but  before  it  took  water. 
It  was  as  probal>le  that  he  would 
stumble  over  one  of  these  lumps  of 
eoal  as  that  his  foot  would  be  turned 
by  stepping  on  the  bolt.     If  the  de- 


fense of  assumption  of  risk  means 
anything,  this  appears  to  be  a  prop- 
er case  to  apply  it."  Kansas  City 
Southern  B.  Co.  v.  Livesay,  118  Ark. 
304,  177  8.  W.  876  (1915). 

O.     Use  of  old  nails  by  fellow  em- 
ployee. 

The  plaintiff,  a  truckman,  was  en- 
gaged ait  the  time  of  the  accident  in 
placing  an  automobile  in  a  box  car. 
While  a  fellow  employee  was  nailing 
a  triangular  block  against  one  of  the 
rear  wheels  of  the  auto,  the  plaintiff 
was  directed  by  his  foreman  to  wrap 
some  burlap  on  the  other  side  of  the 
wheel  to  protect  it  from  injury. 
While  60  engaged,  a  piece  of  iron  flew 
off  the  hammer  or  nail  which  the  fel- 
low employee  was  using  in  spiking 
down  the  block,  and  entered  the  left 
eye  of  the  plaintiff,  causing  the  loss 
of  sight  thereof.  The  negligence  al- 
leged was  that  the  nails  used  were 
old  and  battered;  that  the  use  of 
them  at  the  time  in  question  and 
under  the  circumstances  then  existing 
made  the  place  of  work  provided  by 
the  defendant  unsafe;  and  that  tihe 
plaintiff  was  inexperienced  in  block- 
ing autos  and  did  not  appreciate  the 
danger.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  reversing  the  judgment  and 
remanding  the  ease,  held  that  the  de- 
fense of  assumed  risk  was  available 
under  the  Federal  Employers'  Liabil- 
ity Act  except  where  some  safety  ap- 
pliance act  was  violated,  but  that  the 
plaintiff  here  could  not  be  said  as  a 
matter  of  law  to  have  assumed  the 
risk  of  the  condition  which  caused  his 
injury,   since  before   an   employee  as- 
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4.  Federal  Employers'  liability  Act — ^Injuries  to  section  man  while  going  to 
work— Assumption  of  risk — ^Refusal  of  requested  instruction. 
In  an  action  against  a  railroad  company  by  a  section  man  employed  by 
it  for  personal  injuries  sustained  by  plaintiff  when,  in  going  to  work,  he  stepped 
from  the  one  of  the  defendant's  two  double  tracks,  on  which  he  was  walking, 
onto  the  other  of  such  tracks  for  the  purpose  of  permitting  a  train  to  pass 
and  was  struck  and  run  over  by  an  engine,  backing  on  the  second  track,  held 
that  even  conceding  that  the  Federal  Employers'  Liability  Act  applied,  it  was 


sumes  the  risk  arising  out  of  the 
negligence  of  a  fellow-servant,  he 
must  have  known  of  such  conduct  or 
it  be  so  customary  that  he  should  be 
charged  therewith,  and  appreciate  or 
bound  to  appreciate  the  danger.  Pan- 
handle &  S.  F.  By.  Co.  V.  Fitits,  — 
Tex.  Civ.  App.  — ,  188  8.  W.  628 
(1916). 

D.     Unshored   cut  in  embankment. 

The  plaintiff's  decedent,  at  the  time 
of  the  accident,  was  engaged  in  cut- 
ting through  a  fill,  wliich  was  to 
make  place  for  a  wooden  bent  which, 
with  another  on  the  north  side  X)f  the 
abutment,  was  to  hold  up  the  track 
and  bridge  while  the  abutment  was 
removed  and  another  permanent  struc- 
ture was  built  in  its  place.  The  face 
of  the  fill  was  shored  up  and  planks 
were  placed  uprightly  against  the 
face  of  the  cut  and  braced  by  cross- 
pieces  running  from  the  face  of  the 
planks  to  the  face  of  the  abutment. 
That  traffic  might  not  be  ini;errupted, 
strong  stringers  were  introduced  under 
the  ties  to  .hold  up  the  tracks,  the 
ends  on  one  side  resting  on  the  abut- 
ment, and  on  the  other  side,  on  the 
roadbed  itself.  At  the  time  of  the 
accident,  the  excavation  had  been  car- 
ried to  a  point  about  under  the  track 
and  about  10  feet  of  the  distance  I*Qd 
been  left  unshored.  About  three-quar- 
ters of  an  hour  after  a  train  had  passed 
over  the  tracks,  the  debris  over  the 
place  where  the  deceased  was  working 
fell  upon  him,  causing  his  death. 
There  was  evidence  to  the  effect  tihat 
the  fill  caved  in  because  of  the  jar 
of  the  train  passing  over  tbe  track 
above.  Upon  a  verdict  of  $9,750,  a 
judgment  of  $6,750  was  entered,  from 


which  the  defendant  appealed.  The 
court  affirmed  the  judgment,  holding 
that  the  question  as  to  whether  the 
deceased,  with  his  limited  experience 
in  such  work,  appreciated  the  danger 
of  working  in  the  place  withourt  the 
fill  properly  shored,  and  therefore  as- 
sumed the  risk,  was  a  question  that 
was  properly  submitted  to  the  jury. 
As  the  count  pointed  out,  the  em- 
ployee had  the  right  to  act  upon  the 
presumption  that  his  employer  had 
furnished  him  a  safe  place  in  which 
to  work  and  suitable  appliances,  and 
did  not  assume  the  risk  of  negli- 
gence on  the  part  of  the  employer. in 
this  respect  until  he  became  aware 
of  it,  and  it  must  appear  that  he 
not  only  had,  or  was  presumed  to 
have  had,  knowledge,  but  that  he 
knew  his  danger  and  ought  to  have 
appreciated  it,  and  coneciously  as- 
sumed it.  The  court  further  pointed 
out  that  the  case  in  question  was 
different  than  the  ordinary  ditch  case, 
where  an  employee  makes  his  own 
work  place  as  he  excavates,  and  thus 
assumes  the  risk  of  negligent  work, 
since  possible  negligence  of  the  de- 
ceased and  his  fellow  workmen  in 
failing  to  shore  the  banks  was  only 
one  factor  in  the  resulting  accident, 
the  negligence  of  the  defendant  in 
running  trains  over  the  fill  whUe  it 
was  being  made  contributing  likewise 
to  the  injury,  and  being  a  factor  over 
which  the  deceased  had  no  «)ntrol. 
Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v. 
Hall,  155  C.  C.  A.  606,  243  Fed.  76 
(1917). 

E.    Overliang   of  sand  bank. 

The     plaintiff's    decedent    was     en- 
gaged  at    the    time    of   the   aeoddent 
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not  error  for  the  trial  court  to  refuse  defendant's  requested  charge  that,  **If 
the  plaintiff  in  getting  off  the  track  on  which  he  saw  a  train  approaching 
conld  with  safety  and  reasonable  convenience  have  stepped  to  the  right  or 
south  of  such  track,  and  by  his  own  choice  stepped  onto  a  parallel  track  and 
was  struck  by  a  train  on  such  parallel  track,  he  assumed  the  risk  of  such 
ehoice,"  since  such  request  failed  to  call  attention  to  the  circumstances  under 
which  the  testimony  tended  to  show  the  plaintiff  was  using  the  tracks  at  the 
time  and  the  knowledge  of  conditions  which  should  have  been  taken  into  eon- 


in  cutting  down  a  sand  bank  and 
loading  the  sand  tberefrom,  by  the 
use  of  wheelbarrows,  into  railroad 
cars.  The  fland  bank  was  from  15  to 
20  feet  high,  and  to  get  the  sand 
from  the  bank,  men  went  to  the  top 
and  prized  it  off  with  crowbars,  thus 
causing  the  clay  and  earth  and  sand 
to  "cave."  In  prizing  off  the  top  of 
the  bank,  at  which  the  deceased 
worked  several  days  before  the  acci- 
dent, a  clod  of  mixed  clay  and  sand 
was  left  sticking  out  from  the  face 
of  the  bank  about  4  feet.  The  clod 
did  not  present  a  dangerous  appear- 
ance, and  for  that  reason  was  left 
undisturbed.  The  deceased  was  killed 
by  the  ck)d  in  question  breaking  off 
and  falling  upon  him  while  working 
at  the  foot  of  the  bank  in  removing 
the  sand.  It  appeared  that  it  was 
the  duty  of  all  the  men,  especially  of 
such  men  as  the  deceased  who  were 
the  older  men  on  the  force,  to  keep 
the  bank  "prized"  down.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed,  contending  that  the 
trial  court  erred  in  refusing  to  set 
aside  the  verdi-ct  as  against  the  law 
and  evidence.  The  court,  in  revers- 
ing the  judgment  and  remanding  the 
case,  held  that  the  injury  resulted 
from  a  risk  which  was  inherent  in 
the  employment,  which  the  deceased 
understood  and  which  it  was  his  duty 
to  remove  if  he  thought  danger  ex- 
isted therefrom.  Norfolk  &  W.  By. 
Ck).  v.  Tucker's  Adm'x,  120  Va. 
640,  91   8.  E.  614   (1917). 

F.     Space  between  lumber  being  un- 
loaded. 

The  plaintiff  was   employed  -to   un- 
load lumber  from  oars  stationed  near 


the  car  shops  and  carry  it  to  a  point 
near  by  where  it  was  deposited  until 
used  in  manufacturing  grain  doors 
with  which  to  cooper  box  cars  hold- 
ing grain.  The  lumber  in  the  car 
being  unloaded  at  /the  time  of  the 
accident  was  loaded  lengthwise  into 
both  ends  of  the  car  and  piled  cross- 
wise at  the  doorway.  One  end  had 
been  unloaded  during  the  morning, 
and  before  work  had  been  resumed  in 
the  afternoon,  the  car  had  been 
switched  in  the  presence  of  the  plain- 
tiff, and  been  handled  very  roughly. 
Thereafter,  he  moun/ted  the  car, 
walked  to  the  far  end,  and  was  re- 
turning to  the  door  with  an  armful 
of  lumber,  when  he  fell  into  a  hole 
between  the  lumber  lying  lengthwise 
of  the  car  and  that  )ying  crosswise. 
The  hole  in  question  it  appeared  had 
been  created  as  a  result  of  the  shift- 
ing of  the  lumber  in  the  rough  hand- 
ling during  the  switching  operation. 
The  plaintiff  testified  that  he  was 
standing  near  the  car  at  the  time  it 
was  switched  and  appreciated  the 
force  of  the  impact  given  the  car. 
From  a  verdict  and  judgment  of  $1,- 
700  for  the  plaintiff,  the  defendant 
appealed.  The  court,  in  reversing  the 
judgment  and  ordering  the  same  to 
be  entered  for  the  defendant,  held 
that  the  plaintiff  assumed  the  risk  of 
working  in  the  car  after  knowing  that 
the  car  had  been  bumped  and  the 
lumber  probably  shifted.  Gulf,  C.  & 
8.  F.  By.  Oo.  V.  Drennan,  —  Tex.  Civ. 
App.  — ,  204  8.  W.  691   (1918). 

O.     Loading  coaL 
1.     Rotten  floor  of  coal  chute. 
The  plaintiff,  employed  to   coal  en- 
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sideration  in  order  to  attribute  assumption  of  risk  to  him,  and  failed  to  take 
into  account  the  undisputed  testimony  that  the  engine  ran  into  him  without 
signal  or  warning  to  him,  and  was  more  properly  applicable  to  the  defense  of 
contributory  negligence,  concerning  which  the  court  must  be  presumed  to  have 
given  proper  instructions. 

Writ  of  error  to  review  the  judgment  in  favor  of  the  plaintiff 


gines  at  a  coal  chute  of  the  defend- 
ant railroad,  was  ruptured  and  inter- 
nally injured  when  the  floor,  which 
was  rotten,  gave  way  under  the 
'wheels  of  the  coal  cart  which  he  was 
pushing.  The  defendant  filed  a  plea 
alleging  in  the  alternative  that  the 
plaintiff  either  knew  of  the  defect  or 
negligently  failed  to  discover  the 
same.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  reversing  the  judgment  and 
remanding  the  case  for  new  trial, 
held  that  the  defense  of  assumption 
of  risk  was  still  open  to  the  em- 
ployer under  the  Federal  Employers' 
Liability  Act,  and  since  contributory 
negligence  was  not  a  complete  bar 
to  recovery,  as  was  assumption  of 
risk,  the  plea  in  question,  being  one 
of  contributory  negligence  as  much 
as  assumption  of  risk,  was  demurrable 
as  a  plea  of  contributory  negligence. 
Southern  B.  Go,  v.  Peters,  194  Ala. 
94,  69  So.  611  (1915). 

2.    Space  betwean. 

One  of  the  duties  of  the  plaintiff 
was  to  shovel  coal  into  the  tender 
of  a  switch  engine.  In  attempting  to 
step  from  the  tender  of  the  engine 
on  to  the  edge  of  a  plank,  which  was 
the  near  side  of  the  coaling  dock,  and 
to  walk  the  plank  over  to  the  place 
where  he  would  begin  shoveling  the 
coal  into  the  tender,  he  lost  his  foot- 
ing and  fell  between  the  tender  and 
the  coal  dock  for  a  distance  of 
about  3  feet.  Though  he  was  able 
to  get  up  and  walk  home,  he  was 
severely  injured.  From  a  verdict  and 
judgment  of  $10,000  for  the  plaintiff, 
the    defendant   appealed.     The    court. 


in  reversing  the  judgment  and  dis- 
missing the  action,  held  that  the  in- 
jury was  not  occasioned  by  l^e  neg- 
ligence of  the  defendant  or  any  of 
its  employees.  On  petition  for  a  re- 
hearing, the  court  adhered  to  its 
previous  decision,  and  pointed  out 
that  the  common-law  defense  of  as- 
sumption of  risk  was  still  open  to 
the  defendant,  except  in  case  of  vio- 
lation of  a  statute  passed  for  the  pro- 
tection of  employees.  Vanevery  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  By.  Co., 
—  N.  D.  — ,  171  N.  W.  610  (1918). 

H.     Oas  in  tank  car  being  repaired. 

The  plaintiff's  decedent,  a  boiler 
maker,  was,  at  the  time  of  the  in- 
jury, engaged  in  riveting  a  grab  iron 
to  an  oil  tank  car.  His  helper  had 
gone  into  the  car  to  hold  the  bolts 
of  the  grab  iron,  but  because  of  the 
gas  therein  had  been  compelled  to 
come  out  at  once.  Several  other  work- 
men then  tried  to  do  the  work  inside 
the  oar,  but  were  unable  to  remain 
therein.  The  deceased  then  entered 
the  car  and  directed  that  a  red  hot 
rivet  be  dropped  to  him  inside  the 
car.  As  this  was  done  an  explosion 
occurred,  which  started  a  fire  that 
burned  the  deceased  so  badly  before 
he  could  be  removed  from  the  car 
that  he  died  soon  after.  A  com- 
pressed air  hoee  lay  near  which  the 
deceased  might  have  used  to  blow 
out  the  tank  had  he  so  desired.  The 
trial  court,  after  a  verdict  by  the 
jury  for  $7,500,  sustained  a  demurrer 
to  the  evidence,  and  the  court,  in 
sustaining  such  a  decision,  held  that 
the  deceased  assumed  the  risk,  even 
if  it  was  conceded  that  the  defendant 
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in  an  action  by  a  section  man  against  his  employer,  a  railroad  com- 
pany, for  personal  injuries.    AflBrmed. 

For  plaintiff  in  error— C.  E.  McBride  (N.  M.  Wolfe,  on  the  brief). 


was  negligent,  and  that  the  deceased 
did  not  know  of  the  danger  of  ex- 
plosion when  he  went  into  the  ear. 
The  eonrt  said:  ''If  the  servant  has 
full  knowledge  of  all  the  physical 
conditions,  he  is  chargeable  with 
knowledge  of  all  the  resulting  dangers 
proximately  resulting  therefrom  which 
would  be  obvious  to  a  man  of  ordi- 
nary care  and  prudence.  He  need  not 
have  had  in  mind  at  the  time  he 
assumed  /the  risk  the  particular  dan- 
ger which  subsequently  resulted  in  his 
injury."  The  court  further  held  that 
where  the  master  and  servant  were 
possessed  of  equal  knowledge  or  means 
of  knowledge  of  defects  or  dangers, 
or  were  equally  ignorant,  the  servant 
assumed  the  risk,  but  where  the  mas- 
ter knew,  or  should  have  known  of 
dangers  of  which  the  servant  was  ig- 
noranit,  and  of  which  he  was  not  un- 
der an  equal  obligation  to  know, 
there  was  no  assumption  of  risk. 
Houston's  Adm'x  v.  Seaboard  Air 
Line  By.,  123  Ya.  290,  96  S.  E.  270 
(1918). 

I.    Oars  and  engines. 

1.     Oars  wltbont  stakes. 

The  plaintiff  was  one  of  a  num- 
ber of  men  engaged  in  loading  rails 
upon  a  flat  car.  There  were  about 
80  rails,  four  or  five  of  which  were 
more  or  less  bent  and  crooked.  Stakes 
had  been  placed  at  the  west  end  of 
the  car  and  also  upon  the  further 
side.  The  end  of  a  rail  in  being 
loaded  was  placed  behind  (the  stakes 
on  the  west  end  of  the  car  and  was 
then  thrown  upon  the  east  end.  When 
one  of  the  crooked  rails  was  thrown 
in  this  manner  it  bounded  back  and 


injured  one  of  the  muscles  of  the 
plaintiff's  legs.  The  plaintiff  admit- 
ted at  the  ftrM  that  he  knew  the 
rails  might  fall  back,  but  the  com- 
plaint nevertheless  alleged  negligence 
on  the  part  of  the  defendant  in  its 
failure  to  place  a  stake  at  the  east 
end  of  the  ear  ^o  prevent  the  rail 
from  falling  back  and  off  the  car. 
The  question  of  negligence  and  as- 
sumption of  risk  was  submitted  to 
the  jury  and  a  verdict  was  recovered 
by  the  plaintiff.  From  judgment 
thereon,  the  defendant  appealed.  The 
court,  in  reversing  judgment,^  held 
(1)  that  'the  defense  of  assumption  of 
risk  as  it  existed  at  common  law 
was  open  to  the  carrier  since  there 
was  no  contention  that  the  failure  to 
provide  the  stake  was  a  violation  of 
the  Safety  Appliance  Act  or  any 
other  federal  statute;  (2)  that  the 
provision  of  the  Oklahoma  constitu- 
tion providing  for  the  submission  of 
the  question  of  assumption  of  risk  to 
the  jury  was  applicable  to  a  suit 
brought  under  a  federal  statute;  (3) 
that  as  a  matter  of  law  the  plaintiff 
assumed  the  risk  of  injury  incident 
to  the  failure  of  the  defendant  to 
supply  the  stake  in  question,  conced- 
ing such  to  be  negligence.  As  the 
court  pointed  out,  the  plaintiff  was  of 
mature  years,  had  worked  as  a  sec- 
tion hand,  and  knowing  the  risk  aris- 
ing from  the  alleged  negligence,  went 
ahead  with  the  work  without  protest. 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Jack- 
son, —  Okla.  — ,  160  Pae.  736  (1916). 
The  plaintiff  was  employed  by  the 
defendant  to  operate  the  mechanical 
loader  used  by  a  train  crew  in  load- 
ing steel  rails  upon  flat  oars.  Just 
previous    to    the    accident,    the    con- 
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Byron  B.  Marietta  brought  this  suit  against  the  Brie  Railroad 
Company,  to  recover  damages  for  injuries  alleged  to  have  been  caused 
to  him  by  the  negligence  of  the  Company.     He  died  pending  this 


du^tor  had  given  an  order  for  the 
work  train  to  be  pulled  upon  a  siding 
in  order  to  make  way  for  a  passen- 
ger train.  The  train  had  been  started 
so  suddenly  that  the  plaintiff  had  no 
time  to  fasten  the  boom  of  the  loader 
and  thereby  prevent  it  from  swinging 
from  one  side  to  another.  He  started 
for  the  caboose,  but  the  conductor 
ordered  him  back  to  the  loader  to 
fasten  the  boom.  This  he  proceeded 
to  do,  but  in  the  meantime  the  train 
had .  gained  such  momentum  that  he 
could  not  safely  alight  and  catch  the 
caboose.  As  a  result,  he  sat  down 
on  the  edge  of  a  flat  car  between  the 
loader  and  the  car  upon  which  had 
been  loaded  a  number  of  steel  rails. 
While  in  such  a  i>osition,  the  rails 
began  to  fall  off,  as  a  result  of  no 
standards  having  been  placed  on  the 
sides  of  the  car,  and  plaintiff,  to 
avoid  the  greater  hazard  of  being  hit 
by  a  falling  rail,  jumped  to  the 
ground  and  sustained  the  injuries  in 
suit.  The  plaintiff  testified  that  he 
did  not  observe  the  absence  of  stand- 
ards upon  the  car,  and  it  appeared 
that  as  they  were  of  a  height  not 
exceeding  12  inches  they  were  not 
conspicuous  to  one  not  looking  for 
them.  Such  standards  were  always 
placed  on  such  cars  before  they  were 
moved,  but  the  duty  of  performing 
such  work  was  not  connected  in  any 
way  with  the  duties  of  the  plaintiff. 
From  a  judgment  entered  on  a  ver- 
dict directed  for  the  defendant,  the 
plaintiff  appealed.  The  court,  revers- 
ing the  judgment  and  remanding  the 
case,  held  that  the  absence  of  the 
standards  was  not  under  the  circum- 
stances so  plainly  observable  that 
the  plaintiff  could  be  said  as  a  matter 


of  law  to  have  known  of  the  condi- 
tion and  assumed  the  risk — such  ques- 
tion being  one  that  should  have  been 
submitted  to  the  jury.  The  court 
also  pointed  out  that  where  a  servant 
was  injured  in  interstate  commerce, 
the  question  of  assumed  risk  was  to 
be  determined  in  accordance  with  the 
Federal  Employers*  Liability  Act  and 
the  common  law  as  reco^ized  by  the 
federal  courts,  and  that  though  an 
employee  assumed  risks  of  danger  or- 
dinarily incident  to  the  emplo3rment, 
he  did  not  assume  the  risk  of  negli- 
gence on  the  part  of  the  employer, 
unless  he  had  knowledge  thereof  or 
in  the  exercise  of  ordinary  care  might 
necessarily  have  acquired  knowledge 
thereof.  Hargrove  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  —  Tex.  Civ.  App.  — ,  202 
S.  W.  188  (1918). 

2.    Hole  in  car  roof. 

The  plaintiff,  a  yardmaster,  was  at 
the  time  of  the  accident  walking  on 
the  top  of  one  of  the  cars  of  a  train 
which  it  was  his  duty  to  place  on  a 
certain  track.  The  track  was  a  lit- 
tle rough,  and  the  motion  of  the  car 
made  him  misstep  from  the  running 
board  to  the  side  of  the  car.  As  he 
made  the  step  he  saw  there  was  a 
plank  off  of  the  roof.  He  tried  to 
overstep  the  hole,  but  in  doing  so  he 
slipped  and  fell  to  the  ground,  re- 
ceiving serious  injuries.  The  dis- 
patcher in  advising  him  to  place  the 
train  did  not  inform  him  that  the 
train  was  composed  of  bad  order  cars, 
and  of  this  fact  the  plaintiff  knew 
nothing.  The  trial  court  instructed 
the  jury  that  while  a  servant  assumed 
all  the  ordinary  risks  incident  to  his 
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proceeding  in  error  and  the  case  was  revived  in  the  name  of  his 
administratrix.  Marietta  was  what  is  known  as  a  section  man  in 
the  employ  of  the  Company,  and  had  been  such  for  a  period  of 
about  four  weeks  before  the  injury  happened.  It  was  his  duty 
to  work  on  the  track  of  the  Company  wherever  directed  by  the 


employment,  yet  a  master  was  bound 
to  exercise  care  to  «void  injuries, 
and  if  the  yardmaster  stepped  in  the 
hole  in  the  roof  of  the  car  and  was 
thrown  to  the  ground  and  injured, 
and  the  railway  company,  though 
knowing  of  the  condition  of  the  car, 
which  was  unknown  to  the  yard- 
master,  failed  to  exercise  ordinary 
care  to  protect  him,  the  verdict 
should  be  for  the  plaintiff.  The  court, 
in  affirming  a  judgment  for  the  plain- 
tiff on  appeal  by  the  defendant,  held 
the  instruction  was  proper,  and  that 
while  members  of  a  train  crew  as- 
sumed the  risk  of  injuries  from  the 
bad  order  cars,  as  it  was  necessary 
to  transport  them  to  shops  for  re- 
pairs, that  rule  did  not  apply  to  a 
person  working  in  a  railroad  yard, 
such  as  a  yardmaster  like  the  plain- 
tiff. St.  Louis  Southwestern  B.  Co.  v. 
Ellenwood,  123  Ark.  428,  185  S.  W. 
768   (1916). 

3.    Engine    cab    floor. 

The  plaintiff,  a  fireman,  was,  by 
reason  of  the  defective  condition  of 
the  floor  of  the  engine  cab  and  of 
the  water  tank^  thrown  against  the 
side  of  the  engine,  sustaining  as  a  re- 
sult a  severe  rupture  of  the  right 
groin.  The  plaintiff  was  making  his 
first  trip  upon  the  engine  in  question. 
During  the  outgoing  trip,  he  discov- 
ered the  defects  alleged  to  have 
caused  the  injury,  and  reported  them 
to  his  immediate  superior,  the  engi- 
neer. At  the  end  of  the  run  there 
was  a  roundhouse,  where  the  repairs 
needed  could  have  been  made.  On 
the  return  trip,  the  plaintiff  was 
called    on    short    notice,    and    had    no 


opportunity  to  examine  the  engine 
until  it  had  been  started.  He  noticed 
finally  that  the  intake  valve  had  been 
wrapped  as  he  had  wrapped  it  the 
day  before.  He  also  raked  in  the 
grate  and  found  that  an  angl^  bar 
had  been  placed  over  a  hole  therein. 
At  the  trial  of  the  case,  the  jury  were 
instructed  that  an  employee  did  not 
assume  risks  created  by  the  master's 
negligence.  The  plaintiff's  whole 
complaint  and  evidence  were  based 
upon  the  theory  of  negligent  failure 
to  keep  the  engine  in  proper  condi- 
tion. From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant 
brought  error.  The  court,  in  revers- 
ing judgment  and  remanding  the  case 
for  a  new  trial,  held  the  instruction 
erroneous  in  that  it  withdrew  from 
consideration  by  the  jury  any  as- 
sumption of  risks  created  by  the  de- 
fendant's negligence  which  were 
known  and  appreciated  by  the  plain- 
tiff. "The  true  rule  in  that  regard 
in  the  courts  of  the  United  States," 
said  the  court,  "is  that  the  servant 
assumes  all  the  ordinary  risks  of  his 
employment  which  are  known  to  him, 
or  which  could  have  been  known  with 
the  exercise  of  ordinary  care  to  a  per- 
son of  reasonable  prudence  and  dili- 
gence under  Hke  circumstances;  and 
with  reference  to  risks  not  naturally 
incident  to  the  occupation,  but  which 
may  arise  out  of  the  failure  of  the 
master  to  exercise  due  care  in  pro- 
viding a  reasonably  safe  place  in 
which  to  work  and  reasonably  safe 
appliances  with  which  to  work,  the 
rule  is  that  the  servant  does  not  as- 
sume such  risks  until  he  becomes 
aware  of  the  defect  or  improper  con- 
struction   in    the    place    or    appliances 
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section  foreman  on  the  section  extending  from  Pavonia,  in  Rich- 
land County,  Ohio,  westward  for  a  distance  of  several  miles.  The 
Erie  Railroad  Company  was  engaged  in  both  interstate  and  in- 
trastate commerce.  The  testimony  shows  that  it  was  customary  for 
the  section  foreman  to  direct  Marietta  where  to  work  and  to  tell 


furnished  to  him,  and  of  the  risks 
arising  therefrom,  unless  such  defect 
and  risk  are  so  patent  and  obvious 
that  an  ordinarily  careful  person 
would  observe  the  one  and  appre- 
ciate the  other."  Chicago,  B.  I.  & 
P.  By.  Co.  V.  Hughes,  —  Okla.  — ,  166 
Pac.  411   (1917). 

4.    Slanting  engine  step. 

Plaintiff  was  employed  by  the  de- 
fendant railroad  company  as  a  ma- 
chinist. His  place  of  work  was  a 
roundhouse,  where  engines  of  defend- 
ant were  stored  when  not  in  use.  The 
engineer  of  the  helper  engine  stationed 
at  this  point  discovered  that  the  sand 
pipe  of  his  engine  was  out  of  order, 
and  called  upon  plaintiff  to  repair  it. 
In  order  to  perform  this  service  it 
was  necessary  for  the  plaintiff  to 
climb  upon  the  engine.  In  front  of 
the  engine  there  were  steps  leading 
from  the  ground  up  over  the  pilot 
to  the  running  board.  While  repair- 
ing the  engine,  plaintiff  made  several 
trips  up  on  it,  and  while  coming  down 
on  the  last  trip  he  slipped  and  fell 
and  so  sustained  the  injury  upon 
which  this  action  was  based.  Plaintiff 
introduced  testimony  tending  to  show 
that  one  of  these  steps,  the  one  upon 
which  he  slipped,  slanted  forward 
from  one  to  one  and  a  half  inches. 
Defendant  introduced  evidence  tend- 
ing to  rebut  this  contention  of  the 
plaintiff,  and  at  the  conclusion  of 
all  of  the  evidence  defendant  re- 
quested a  directed  verdict  in  its 
favor.  The  trial  court  having  ruled 
in  favor  of  defendant,  appeal  was 
taken,  and  on  this  appeal  the  conten- 


tion was  made  by  plaintiff,  among 
other  things,  that  the  defect  in  ques- 
tion was  one  so  patent  that  defendant 
was  chargeable  with  notice  thereof. 
Plaintiff,  however,  admitted  that  he 
was  not  aware  of  this  particular  con- 
dition until  he  had  fallen.  In  af- 
firming the  judgment  entered  npon  the 
directed  verdict  as  above  stated,  the 
court  held  that  if,  as  contended  by 
plaintiff,  the  defective  condition  of 
the  step  was  so  patent  as  to  be  read- 
ily observed  by  every  one,  then  plain- 
tiff would  be  deemed  to  have  assumed 
the  risk  incident  to  his  employment, 
so  that  in  any  view  of  the  ease  judg- 
ment of  the  trial  court  was  correct. 
Barrett  v.  Virginian  By.  Co.,  157  C. 
C.  A.  23,  244  Fed.  397  (1917). 

J.    Unguarded  machinery. 

1.     Gearing  on  pomp  engine. 

The  plaintiff,  an  employee  of  the 
defendant  at  one  of  its  pumping  sta- 
tions, was  caught  in  the  unguarded 
gearing  which  connected  the  engine 
and  the  pump  for  supplying  water  for 
locomotives,  sustaining  the  injuries  in 
suit.  The  series  of  cogwheels  which 
connected  the  crankshaft  of  the  en- 
gine with  the  pumping  machinery 
was  usually  guarded  with  cylindrical 
metal  shields,  but  in  order  to  make 
repairs,  the  guards  had  been  removed. 
The  repair  man  ordered  the  plaintiff 
to  start  the  pump  and  then  oil  the 
shaft.  As  he  was  performing  the 
latter  operation  the  accident  in  ques- 
tion occurred.  The  plaintiff  was  not 
told  that  the  guard  had  been  removed, 
and  he  did  not  notice  that  it  was  not 
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him  on  the  previous  day  where  to  report  for  work  on  the  following 
day.  On  the  day  before  the  injury  was  incurred,  he  was  directed 
by  the  foreman  to  report  at  a  point  on  the  section  about  a  quarter 
of  a  mile  east  of  a  certain  tower,  located  upon  the  defendant's 
track.    Early  on  the  morning  of  the  day  of  the  injury,  he  started 


in  place.  From  a  judgment  for  the 
defendant  dismissing  the  complaint, 
the  plaintiff  appealed.  The  court,  in 
reversing  the  judgment  and  granting 
a  new  trial,  held  that  the  question 
of  assumption  of  risk  should  have 
been  submitted  to  the  jury,  and  that 
the  evidence  in  favor  of  assumption 
of  risk  was  not  so  clear  as  to  entitle 
the  defendant  to  a  nonsuit  and  a  de- 
cision that  the  risk  was  assumed  by 
the  plaintiff  as  a  matter  of  law. 
Kelly  V.  Erie  B.  Co.,  —  N.  Y.  App. 
Div.  — ,  177  N.  Y.  Supp.  278   (1919). 


2.     Set   screws 


and  crank  on  pump 
engine. 


The  plaintiff,  a  station  agent,  was 
required  to  also  attend  the  pump 
house,  some  distance  from  the  sta- 
tion, so  that  the  water  tank  for  lo- 
comotives would  be  kept  filled.  The 
water  was  supplied  by  a  triple  pump 
operated  by  a  gasoline  engine.  The 
flywheel  of  the  engine  was  about  6 
feet  in  diameter,  leaving  the  hori- 
zontal shaft  connecting  with  the  pump 
about  3  feet  from  the  floor.  Upon 
this  shaft  was  the  clutch  by  which 
the  pump  was  set  in  motion,  and  be- 
tween the  clutch  and  the  crank  near 
the  flywheel  were  two  protruding  set- 
screws.  After  starting  the  engine, 
the  plaintiff  turned  down  some  grease 
cups  on  the  pump.  In  order  to  throw 
the  clutch  to  start  the  pump  he  had 
to  pass  near  the  shaft  mentioned. 
He  was  in  a  hurry,  and  as  he  at- 
tempted to  pass  he  lost  his  balance, 
either  through  a  slip  upon  the  greasy 
floor  or  a  jerk  by  his  coat  being 
drawn  into  the  flywheel  or  shaft,  and 


in  striking  out  to  catch  himself,  his 
hand  and  part  of  his  arm  came  be- 
tween the  crank  of  the  shaft  and  top 
of  the  hood,  entirely  severing  it  from 
his  body.  It  appeared  that  the  set- 
screws  and  crank  could  have  been 
guarded  so  as  to  fully  protect  from 
danger  those  who  had  to  pass  by. 
From  a  verdict  and  judgment  for 
the  plaintiff,  the  defendant  appealed. 
The  court  affirmed  the  judgment,  say- 
ing: "Had  he  been  caught  on  the 
setscrews  or  got  his  hand  between 
the  guard  and  crank  while  working 
over,  or  with,  the  shaft,  the  legal  in- 
ference might  be  conclusive  that  the 
risk  incident  thereto  was  assumed  by 
him.  But  he  had  just  turned  some 
grease  cups  on  the  rear  of  the  pump, 
and  started  to  go  to  the  front  of  the 
engine  to  throw  the  clutch  in  gear. 
In  so  doing  it  is  easy  to  understand 
how  the  jury  could  find  that  in  his 
hurry  he  either  slipped  on  the  greasy 
floor,  or  inadvertently  and  negligently 
came  too  near  the  shaft  and  fl3nvheel. 
It  does  not  much  matter  which,  be- 
cause the  jury  could  well  say  neither 
came  within  the  risks  understood  and 
appreciated  by  plaintiff;  that  it  was 
an  involuntary  and  unforeseen  mishap. 
Both  causes  given  for  losing  his  bal- 
ance may  be  referable  to  plaintiff's 
negligence  rather  than  to  en  assump- 
tion of  known  and  appreciated  dan- 
ger arising  out  of  defendant's  negli- 
gence. •  *  *  And  so  it  would  be 
for  the  jury  to  say  whether  facts 
and  circumstances  proven  establish 
contributory  negligence  or  assumption 
of  risk."  Knapp  v.  Great  Northern 
R.  Co.,  130  Minn.  405,  153  N.  W.  848 
(1915). 
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from  his  residence  to  report  to  the  foreman  accordingly.  It  ap- 
pears that  at  and  near  the  place  of  injury  the  Company  has  a 
double  track;  that  the  north  track  is  used  for  trains  going  west  and 
the  south  track  for  trains  going  east;  that  the  plaintiff  in  going 
to  the  place  designated  went  upon  the  south  track  and  was  walking 


n.    Dangerous  method. 
A.     Bunnliig  train  on  imasual  track. 

1.   Section  liand  struck  while  crossing 
track. 

The  plaintiff's  decedent,  a  section 
liand,  was  struck  and  killed  by  a  pas- 
senger train  as  he  was  leaving  the 
footpath  along  the  side  of  the  tracks 
to  cross  the  tracks  to  the  tool  shed 
where  the  men  were  required  to  as- 
semble each  morning.  The  track  was 
doubled  at  that  point,  and  trains  go- 
in^  east  ran  upon  the  south  track 
and  those  going  west  ran  upon  the 
north  track.  At  this  particular  time, 
however,  the  passenger  train  ia  ques- 
tion, while  going  west,  ran  upon  the 
south  track  due  to  a  wreck  and  a 
necessary  detour.  The  deceased  be- 
fore crossing  the  tracks  looked  west 
to  see  if  any  train  was  approaching 
from  the  usual  direction  on  the  south 
track,  and  as  a  result  of  having  his 
attention  directed  to  looking  for  a 
train  from  that  direction  did  not  see 
the  approach  of  the  engine  from  the 
opposite  direction.  Had  he  looked, 
however,  such  could  have  been  seen 
for  a  distance  of  2,150  feet,  and  at 
a  distance  of  850  feet  he  should  have 
seen  upon  which  track  the  train  was 
approaching.  He  had  been  warned  by 
his  foreman  when  starting  work  to  be 
on  the  lookout  for  trains  running  in 
either  direction  on  either  track,  but 
during  his  8  months  of  service  only 
one  westbound  train  had  run  upon  the 
south  track.  It  appeared  that  the  en- 
gineer could  not  see  the  approach  of 
the  deceased  due  to  the  rounding  of 
a  curve  near  there,  and  the  fireman, 
whose  duty  it  was  to  have  seen  the 


deceased  and  give  a  warning  signal 
was  busy  shoveling  coal  into  the  en> 
gine.  The  crossing  signal  at  the  near- 
est crossing  had  furthermore  not  been 
given.  From  a  verdict  and  judgment 
of  $1,300  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  held  that  as 
the  deceased  never  appreciated  the 
danger  to  which  he  was  exposed,  and 
would  have  noticed  the  train  had  it 
been  running  at  a  reasonable  rate  of 
speed  and  on  the  proper  track,  he 
could  not  be  considered  as  assuming 
the  risk  as  a  matter  of  law.  In  hold- 
ing that  the  question  of  assumption 
of  risk  was  properly  submitted  to  the 
jury,  the  court  pointed  out<that  in  ac- 
tions in  state  courts  based  on  the 
Federal  Employers'  Liability  Act, 
procedure  was  to  be  governed  by  the 
law  of  the  state,  and  that  while 
what  constituted  assumption  of  risk 
was  substantive  law,  the  method  of 
determining  whether  in  a  given  case 
the  employee  assumed  the  risk  was 
a  question  of  procedure,  which,  ac 
cording  to  the  state  law  of  Indiana, 
required  the  submission  of  the  ques 
tion  to  the  jury.  Pennsylvania  Co.  v, 
Stalker,  —  Ind.  App.  — ,  119  N.  E. 
163   (1918). 

See,   also,   Stool   v.   Southern   Pae, 
Co.,  88  Ore.  350,  172  Pac.  101  (1918) 

2.  Section  hand  struck  while  assisting 
surveyor. 

The  plaintiff's  decedent,  a  section 
man,  was  working  on  the  day  of  the 
accident  with  the  road  engineer,  who 
was  surveying  and  setting  stakes  with 
the  view  of  improving  a  curve  by  a 
slight  change  in  the  track.     The  road 
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eastwardly,  when  a  passenger  train  bound  east  came  upon  this  track, 
and  to  get  out  of  the  way  of  it  he  stepped  over  upon  the  north  or 
west-bound  track;  that  while  walking  on  that  track  he  was  struck 
and  run  over  by  an  engine  which  was  running  backward  and  in 
the  opposite  direction  from  that  in  which  trains  ordinarily  ran  upon 


was  double  tracked  at  the  point  of 
the  accident  and,  owing  to  a  broken 
rail  in  the  northbound  track,  a  north- 
bound passenger  train  was  running 
at  from  35  to  40  miles  an  hour  on  the 
southbound  track.  A  few  minutes 
before  the  approach  of  the  train,  the 
deceased  had  been  sent  north  to  a 
certain  point  to  hold  a  rod  by  means 
of  which  the  surveyor  intended  to 
take  a  back  sight.  While  going  north, 
and  in  a  cut  where  he  would  have 
been  able  to  see  the  train  only  661 
feet,  the  deceased  was  struck  and 
killed.  From  a  verdict  and  judgment 
of  $3,000  for  the  plaintiff,  the  defend- 
ant appealed.  The  court,  in  affirming 
the  judgment,  said:  "He  assumed 
the  risk  of  the  occasional  necessity 
to  run  trains  on  tracks  intended  for 
trains  going  in  the  opposite  direc- 
tion, but  the  risk  assumed  was  sub- 
ject to  the  limitation  that  such  trains 
should  be  run  with  the  care  to  be 
reasonably  expected  under  such  con- 
ditions. Whether  this  train  was  so 
run  was  «  •  •  a  question  for  the 
jury."  Southern  B.  Oo.  v.  McGuin, 
153  0.  C.  A.  447,  240  Fed.  649  (1917). 

B.    Working  without  lookont. 

1.    Section  hands. 

The  plaintiff's  decedent  was  em- 
ployed by  the  defendant  as  a  track 
repairer,  cleaning  snow  from  the 
tracks  and  doing  the  work  of  a  sec- 
tion hand.  While  at  work  upon  the 
tracks  he  was  struck  and  killed  by 
a  passenger  train  running  about  40 
miles  an  hour  on  its  regular  schedule 
time.  The  train  could  have  been  seen 
by  the  deceased  for  a  distance  of 
19  N.  C.  C.  A.— 47 


half  a  mile  had  he  looked,  and  the 
whistle  was  sounded  some  distance 
away.  Negligence  was  alleged  in  the 
failure  of  the  railroad  to  furnish  a 
man  to  keep  watch  and  notify  the 
deceased  of  the  approach  of  the  train. 
From  a  judgment  entered  on  dismissal 
of  the  complaint  on  direction  of  the 
court,  the  plaintiff  appealed.  The 
court,  in  affirming  the  judgment,  said: 
*'The  accident  occurred  in  daylight, 
where  the  decedent  by  a  glance  could 
see  a  train  approaching  for  a  dis- 
tance of  half  a  mile,  and  we  are  fully 
persuaded  that  he  knew  and  accepted 
all  of  the  dangers  of  the  employment, 
and  that  he  was  not  exposed  to  any 
which  did  not  come  fairly  within  the 
scope  of  such  employment."  The 
court  further  pointed  out  that  if 
trains  were  passing  and  repassing  at 
intervals  of  a  few  minutes,  the  duty 
to  furnish  a  watchman  as  alleged 
might  have  arisen,  but  on  a  single 
track  railroad,  with  trains  passing  in 
only  one  direction  at  a  time  and  at 
regular  intervals  indicated  by  fixed 
schedules,  such  a  duty  could  not  be 
said  to  exist.  Ingham  v.  New  York, 
O.  &  W.  B.  Co.,  182  N.  Y.  App.  Div. 
112,  169  N.  Y.  Supp.  346  (1918). 

2.    Painter  on  bridge. 

The  plaintiff  at  the  time  of  the  ac- 
cident was  engaged  in  painting  a 
bridge  over  which  interstate  trains 
passed.  While  working  on  a  scaffold 
suspended  from  the  top  of  the  bridge, 
a  wagon  with  a  high  top  struck  the 
plank  from  the  scaffold  on  which  the 
plaintiff  was  working,  with  the  result 
that  he  fell  to  the  floor  below  and 
was   severely  injured.     From  a  judg- 
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the  north  track.  This  engine  had  been  detached  from  a  train  of  cars 
and  after  pushing  another  train  up  a  grade  on  the  west-bound 
track  was  returning  to  its  own  train  at  the  time  of  the  injury. 
Marietta  testified  that  he  had  no  warning  and  did  not  see  the  ap- 
proaching engine   owing  to  steam  and  smoke   from  the  passenger 


ment  for  the  plaintiff,  the  defendant 
appealed.  The  coart,  in  affirming  the 
judgment,  held  that  there  was  evi- 
dence to  support  the  finding  of  the 
jury  that  the  plaintiff  did  not  assume 
the  risk.  The  court  pointed  out  that 
negligence  on  the  part  of  the  defend- 
ant existed  in  its  failure  to  keep  a 
lookout  and  warn  passing  wagons 
not  to  injure  the  'plaintiff  by  strik- 
ing the  scafPold  upon  which  he  was 
working,  and  as  he  was  injured  as  a 
result  of  such  negligence,  which  was 
not  assumed  in  this  case  because  of 
lack  of  knowledge  of  the  approach 
of  the  wagon  in  question,  he  could 
not  be  held  to  have  assumed  the 
risk,  merely  because  he  assumed  the 
risk  of  other  negligence  on  the  part 
of  the  defendant  which  did  not 
cause  the  injuries  in  suit.  The  court 
further  pointed  out  that  the  plaintiff 
assumed  not  only  the  ordinary  risks 
incident  to  his  employment,  but  also 
the  risks  arising  from  all  negligence 
of  the  employer  of  which  he  had 
knowledge  or  must  necessarily  have 
acquired  knowledge,  while  performing 
the  duties  of  his  employment  with 
ordinary  care.  Texas  &  N.  O.  B.  Co. 
V.  Gericke,  —  Tex.  Civ.  App.  — ,  214 
8.  W.  668  (1919). 

O.     Insufflcient  help. 

1.     Llftiiig  rails  or  timbers. 

The  plaintiff,  who  had  worked  for 
only  a  few  months  as  a  section  hand 
for  the  defendant  railroad,  sustained 
a  rupture  while  assisting  two  other 
men  in  lifting  a  rail  weighing  about 
990  pounds  upon  a  hand  car  3  feet 
high.     Previous   to   the   accident,   the 


plaintiff  had  assisted  three  men  in 
lifting  a  similar  rail  without  any 
serious  consequence  to  himself.  The 
work  was  done  under  the  specific  in- 
structions of  the  foreman,  who  gave 
the  order  for  the  rail  in  question  to 
be  lifted  only  by  the  plaintiff  and 
two  other  men,  though  it  appeared 
that  from  six  to  eight  men  were  often 
employed  in  such  an  operation.  From 
a  verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed,  contend- 
ing that  inasmuch  ae  the  plaintiff  as- 
sisted in  lifting  the  first  rail,  and 
later  assisted  in  lifting  the  second 
without  objection  or  protest,  he  most 
be  held  to  have  assumed  the  risk  as 
a  matter  of  law.  The  court,  in  af- 
firming the  judgment,  held  that  the 
question  of  assumption  of  risk  was 
properly  left  to  the  jury,  and  that 
since  they  were  at  liberty  to  find 
either  way,  their  finding  was  not  con- 
trary to  law.  The  court  pointed  out 
that  actual  ignorance  of  the  particu- 
lar risk  on  the  part  of  the  servant 
would  not  relieve  him  from  the  as- 
sumption of  risk,  unless  his  ignoranco 
was  excusable  or  the  hazard  required 
knowledge  or  observation  not  pos- 
sessed by  a  man  of  ordinary  observa- 
tion, but  that  the  mere  fact  that 
the  plaintiff  had  just  previous  to  the 
accident  lifted  a  similar  rail  with  the 
help  of  three  men  did  not  put  the 
burden  upon  him  of  refusing  to  do  a 
similar  operation  with  the  help  of 
two  men,  or  suffer  the  alternative  of 
assuming  the  risk.  Whether  there 
was  an  assumption  of  risk  under  sueh 
circumstances,  said  the  court,  was  a 
question  for  the  decision  of  a  jury. 
Sorenson  v.  Northern  Pac.  B.  Co.,  53 
Mont.  268,  163  Pac.  560  (1917). 
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train,  which  had  just  passed  upon  the  other  track.     The  engineer 
and  fireman  of  the  backing  engine  testified  that  they  did  not  see 
Marietta  until  after  he  was  run  over  by  the  engine  and  gave  no 
signal  or  warning  of  its  approach. 
The  case  was  brought,  and  by  the  state  court  was  tried,  under  the 


The  plaintiff,  at  the  time  of  the 
accident,  waa. engaged  with  four  other 
men,  working  under  the  direction  of 
the  foreman,  in  moving  a  bridge  tim- 
ber, weighing  about  700  or  800 
pounds,  from  one  flat  car  to  another. 
Across  the  end  of  the  car  and  over 
which  the  timber  had  to  be  moved 
was  a  drain  box,  the  top  of  which 
was  about  2^  feet  above  the  floor. 
Two  of  the  men,  one  of  whom  was 
the  plaintiff,  were  engaged  in  pulling 
at  the  front  end  of  the  timber,  and 
the  two  others  assisted  by  the  plain- 
tiff were  pushing  at  the  rear.  When 
the  center  of  gravity  of  the  bridge 
timber  passed  over  the  drain  box,  the 
forward  end  dropped  suddenly  down- 
ward and  forward,  its  weight  jerking 
on  the  plaintiff,  who  had  taken  hold 
of  it  with  a  lug,  resulting  in  a  hernia 
or  rupture.  Negligence  was  alleged 
in  using  an  insufftcient  number  of 
men  to  move  the  timber  and  in  mov- 
ing it  in  the  manner  directed  by  the 
foreman.  It  appeared  that  the  plain- 
tiff had  not  Jiandled  timbers  like  the 
one  in  question  before,  did  not  ap- 
preciate the  danger  of  handling  it 
in  the  manner  directed,  or  understand 
the  number  of  men  required  to  lift 
the  timber  over  the  drain  box.  Prom 
a  verdict  and  judgment  for  the  plain- 
tiff, the  defendant  appealed.  The 
court,  in  affirming  the  judgment,  held 
that  the  question  of  assumption  of 
risk  was  properly  submitted  to  the 
jury.  The  court  also  pointed  out  that 
as  the  Federal  Employers'  Liability 
Act  had  taken  complete  control  of 
the  subject  of  the  liability  of  inter- 
state carriers  by  rail  to  their  serv- 
ants for  injuries,  the  statute  of  Texas 
had  no  application,  and   the   question 


of  assumption  of  risk  was  to  be  de< 
termined  solely  by  the  federal  stat- 
ute and  the  common  law  as  recognized 
by  the  federal  courts.  As  to  the  de- 
fendant's assignment  of  error  in  the 
trial  court's  failing  to  give  its  re- 
quested instruction  that,  if  plaintiff, 
by  the  exercise  of  ordinary  care, 
could  have  known  of  the  insufficiency 
of  the  number  of  men  to  perform  the 
work,  he  assumed  the  risk,  the  court 
held  that  the  in8tructi<on  was  prop- 
erly refused,  since  the  plaintiff  did 
not  assume  the  risks  of  negligence  on 
the  part  of  the  employer  until  he  be- 
came actually  aware  of  them,  or  un- 
less they  were  so  plainly  observable 
that  he  should  be  presumed  to  know 
of  them.  Panhandle  &  8.  F.  Ry.  Co. 
v.  Brooks,  —  Tex  Civ.  App.  — ,  199 
S.   W.   665    (1917). 

The  plain-tiff,  a  section  hand,  sus- 
tained a  rupture  as  the  result  of  at- 
tempting to  lift  a  certain  section  of 
defendant's  track  with  insufficient 
help.  The  work  was  done  at  the  di- 
rection of  the  foreman.  The  plaintiff 
in  his  declaration  alleged  that  the 
foreman  knew  that  insufficient  help 
was  being  provided,  but  did  not  al- 
lege his  own  lack  of  such  knowledge. 
Neither  was  such  an  allegation  in- 
serted in  the  amended  complaint. 
From  an  order  sustaining  a  demurrer 
to  the  declaration,  the  plaintiff  ap- 
pealed. The  court,  in  affirming  the 
order,  held  that  the  omission  to  al- 
lege lack  of  knowledge  that  insuffi- 
cient help  was  being  provided  must 
be  presumed  to  be  intentional,  and 
that  the  plaintiff  relied  upon  his  riglit 
to  recover,  notwithstanding  he  may 
have  known  of  existing  defects  and 
assumed    tlie    risk    of    working   there- 
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state  law.  No  objection  reviewable  in  this  court  involves  the  cor- 
rectness of  the  charge  of  the  trial  court  submitting  the  questions 
of  negligence  and  contributory  negligence  to  the  jury.  The  Com- 
pany brings  the  case  here  because  it  contends  that  it  alleged  and 
showed  that  it  was  an  interstate  railroad,  engaged  in  the  carriage 


under.  As  the  court  pointed  out,  the 
defense  of  assumption  of  risk  still 
exifits  as  at  common  law  except 
where  the  violation  of  a  federal  stat- 
ute by  the  employer  has  contributed 
to  the  injury,  and  that  as  the  danger 
of  overlifting  was  apparent  to  a  rea- 
sonable man,  the  plaintiff  must  be 
presumed  to  have  known  of  it  and 
assumed  the  risk.  Williams  v.  Illinois 
Cent.  R.  Co.,  207  111.  App.  617 
(1917). 

The  plaintiff,  at  the  time  of  the 
accident,  was  engaged  in  lifting 
heavy  timbers,  and  placing  them  on 
a  dump  car  to  be  used  in  the  con- 
struction of  a  trestle.  While  lifting 
one  of  tlie  timbers,  the  plaintiff 
strained  his  back  through  overexer- 
tion and  was  thereby  injured.  It  was 
alleged  that  the  crew  was  inadequate, 
and  that  the  foreman  negligently  hur- 
ried the  work.  The  trial  judge  non- 
suited the  plaintiff,  on  the  ground 
that  he  was  well  aware  that  the  help 
was  insufficient,  but  continued  to  do 
the  work  assigned  to  him  without 
complaint.  On  appeal  by  the  plain- 
tiff, the  court  affirmed  the  order  of 
nonsuit,  holding  that  as  the  master's 
breach  of  duity  in  failing  to  provide 
sufficient  help  was  appreciated  by  the 
plaintiff,  and  he  did  not  complain  of 
such,  but  continued  to  work  with 
knowledge  of  such  fact,  he  thereby 
assumed  the  risk.  Harmon  v.  Sea- 
board Air  Line  Ry.  Co.,  —  S.  C.  — , 
96  S.  E.  253   (1918). 

2.    Carrying  ties. 

The  plaintiff,  just  previous  to  the 
accident,    had    been    ordered    by    his 


foreman  to  remove  certain  rotten  ties 
from  a  spur  track  and  replace  them 
with  new  ones,  before  tlie  arrival  of 
a  freight  train  which  was  then  in  the 
block.  The  ties  in  question  weighed 
about  400  pounds  each  and  the  plain- 
tiff was  furnished  with  no  help  other 
than  a  small  boy  of  about  15  years 
of  age.  The  plaintiff  complained  that 
the  help  furnished  was  insufficient, 
and  though  he  had  been  told  to  hire 
additional  help,  such  was  Impossible 
because  of  the  low  rate  of  pay  which 
was  offered.  It  was  necessary  that 
the  work  in  question  be  done  imme- 
diately. In  carrying  one  of  the  ties  to 
a  spur  track,  the  plaintiff  stumbled 
and  fell,  sustaining  the  injuries  in 
suit.  It  appeared  that  two  and  some- 
times four  full-grown  men  were  re- 
quired to  handle  these  ties.  From  a 
judgment  for  the  plaintiff,  the  de- 
fendant appealed.  The  court,  in  af- 
firming the  judgment,  said:  **We 
think  the  motion  to  nonsuit  was  prop- 
erly overruled.  The  plaintiff's  evi- 
dence tends  to  prove  t*iat  the  defend- 
ant had  furnished  him  insufficient 
help;  that  the  roadmaster  had  or- 
dered him  to  repair  the  track  immedi- 
ately, so  that  a  waiting  train  conld 
use  it;  that  he  ebuld  not  get  any 
other  help,  and  that  which  he  had  was 
inefficient,  and  that  the  regulations  of 
the  defendant  company  in  regard  to 
pay  was  such  as  prevented  the  hiring 
of  help  that  he  needed,  even  if  he 
had  had  the  time  to  have  gotten  it. 
In  any  view  of  this  evidence,  we  do 
not  think  that  the  plaintiff  assumed 
the  risk  of  injury  on  his  own  ac- 
count." Cherry  v.  Atlantic  Coast 
Line  R.  Co.,  174  N.  0.  263,  93  S.  E. 
783    (1917). 
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of  freight  and  passengers  between  States,  and  that  the  train  of 
cars  from  which  the  engine  which  struck  Marietta  was  detached 
and  to  which  it  was  returning  was  engaged  in  interstate  com- 
merce; that  inasmuch  as  he  was  a  section  man  or  track  man,  em- 
ployed to  work  upon  the  track  of  an  interstate  railroad,  and  was 


3.  Bmmiiig  track  down  alanting  dock. 

The  plaintiff,  ai;  the  time  of  the  ac- 
cident, was  engaged  in  transferring 
certain  oil  cakes  from  the  company's 
cars  standing  on  the  dock  to  a  barge 
lying  alongside  of  it.  He  was  using 
a  hand  truck  for  this  purpose.  While 
engaged  in  this  work  the  tide  began 
to  recede,  causing  the  incline  from 
the  dock  to  the  barge  to  become  grad- 
ually more  and  more  steep.  While 
going  down  the  incline  with  a  load 
of  about  700  pounds  of  cakes  upon 
his  truck,  the  plaintiff  slipped  and 
fell,  one  of  the  oil  cakes  toppling 
over  upon  him  and  fracturing  his  arm. 
Negligence  was  charged  in  the  failure 
of  the  defendant  to  furnish  additional 
help  in  the  handling  of  the  truck 
under  the  changed  conditions.  The 
plaintiff,  however,  testified  that  he 
appreciated  the  increased  danger  in 
handling  the  truck  without  assist- 
ance, but  thought  that  he  was  strong 
enough  to  do  so.  From  a  judgment 
for  the  defendant  upon  a  directed 
verdict,  the  plaintiff  appealed.  The 
court,  in  affirming  the  judgment,  said: 
"A  risk  which  is  entirely  obvious  to 
the  employee,  and  is  fully  appreciated 
by  him,  is  an  assumed  risk  under  the 
federal  statute,  and  that  being  so, 
the  appellant,  by  his  conduct  in  at- 
tempting to  handle  the  truck  without 
assistance,  notwithstanding  his  knowl- 
edge of  the  danger  of  such  an  at- 
tempt, relieved  the  respondent  from 
liability.'*  Oapan  v,  Delaware,  L.  & 
W.  B.  Co.,  91  N.  J.  L.  164,  102  Atl. 
661   (1917). 

4.     Traill  wlthont  brakemen. 
Plaintiff  was   foreman  of  a  wreck- 


ing crew  employed  by  the  defendant 
railroad.  The  wrecking  train  upon 
which  plaintiff  and  his  crew  were  em- 
ployed consisted  of  a  tool  car,  truck 
car,  flat  car,  camp  car  and  a  derrick 
car.  This  train  was  to  be  moved  from 
one  place  to  another,  and  while  it  was 
out  in  service,  as  it  was  on  the  occa- 
sion of  the  accident  in  suit,  it  was 
occupied  by  the  wrecking  crew  as 
their  place  of  abode  at  all  times  when 
not  actually  ^  at  work,  and  in  all  of 
its  movements,  in  shifting  on  the 
sidetracka  or  running  on  the  road,  it 
was  in  charge  of  and  operated  by  a 
regular  train  crew,  drawn  by  a  regu- 
lar locomotive  engine.  This  train 
crew  consisted  of  a  conductor,  an  en- 
gineer, a  fireman  and  two  brakemen. 
Shortly  prior  to  the  accident  in  suit, 
the  wrecking  crew  of  which  the  plain- 
tiff was  in  charge  had  been  taken  to 
a  certain  point  on  defendant's  line 
to  remove  a  wreck  which  was  ob- 
structing the  track.  This  work  hav- 
ing been  completed  at  about  the  end 
of  a  day,  the  crew  returned  to  the 
car  to  gather  up  their  tools  and  to 
prepare  supper,  in  preparation  for  an 
early  departure  to  the  division  point, 
which  they  made  headquarters.  Dur- 
ing the  day  a  number  of  disabled  cars 
had  been  taken  from  the  wreck  and 
assembled  upon  the  track,  and  it  was 
a  part  of  defendant's  plan  that  dis- 
abled cars  and  the  five  cars  com- 
posing the  wrecking  train  should  be 
made  up  into  a  single  train,  and 
thus  run  into  the  division  point. 
Preparatory  to  placing  these  disabled 
cars  in  the  train,  they  had  been 
coupled  or  chained  together  by  the 
wrecking  crew,  with  the  aid  of  the 
train    conductor    and    his    train    crew. 
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proceeding  to  his  work  at  the  time  of  his  injury,  both  parties  were 
engaged  in  interstate  commerce  and  the  Federal  Employers'  Liability 
Act  applied  to  the  case,  and  that  because  of  the  refusal  of  the  trial 
court  to  charge  as  to  assumption  of  risk  the  Company  was  deprived 
of  the  benefit  of  that  defense. 


all  under  the  general  supervision  of 
the  plaintiff.  While  plaintiff  and  his 
men  were  in  the  wrecking  oars  pre- 
paring supper,  the  train  conductor  de- 
termined to  start  for  the  division 
point, .  but  in  "this  movement  plaintiff 
and  his  crew  took  no  part,  it  not  be- 
ing a  part  of  their  duty.  It  ap- 
peared that  at  this  time  two  brake- 
men  of  the  train  conductor's  crew 
were  absent,  but  the  conductor,  nev- 
ertheless, undertook  to  move  the  train 
by  the  use  of  the  locomotive  engine, 
without  the  aid  of  the  brakemen  or 
any  other  person.  The  movement  re- 
quired the  hauling  of  the  train  down 
a  certain  grade,  and,  because  of  the 
condition  of  the  wrecking  cars,  it  was 
impossible  to  control  the  movements 
of  the  train  by  the  air  brake,  and  in 
the  absence  of  the  regular  brakemen 
there  was  no  one  to  handle  the  band 
brake  upon  the  several  cars.  While 
the  train  was  being  operated  down 
the  grade  in  question,  the  train  parted, 
and  subsequently  the  rear  part  of  the 
train  crashed  into  the  forward  part 
from  lack  of  control,  causing  so  vio- 
lent a  collision  that  two  of  tbe 
wrecking  crew  were  thrown  many  feet 
upon  the  floor  of  the  car,  others  were 
knocked  against  the  wall  of  the  car, 
stoves  and  tables  were  wrenched  from 
their  fastenings,  and  heavy  trucks 
were  displaced  and  thrown  from  the 
flat  car;  in  this  accident  plaintiff  was 
injured.  Suing  under  the  Federal 
Employers'  Liability  Act,  the  plaintiff 
recovered  a  verdict  and  judgment  for 
$7,500,  from  which  defendant  ap- 
pealed. The  principal  contention  upon 
this  appeal  was,  that  since  the  plain- 
tiff knew  of  the  unsafe  condition  of 
the    cars,    and    especially    the    manner 


in  which  they  were  coupled  together, 
in  boarding  the  train  and  permitting 
himself  to  be  carried  thereon,  plain- 
tiff assumed  all  the  risks  incident 
thereto,  so  that  the  trial  court  should 
have  directed  a  verdict  in  favor  of 
defendant  on  this  ground  alone.  At 
the  trial,  plaintiff  testified  that  prior 
to  the  starting  of  the  train  he  had 
warned  the  train  conductor  that  it 
was  dangerous  to  move  the  train  down 
the  grade  above  mentioned  with  the 
train  in  the  condition  it  was  and  in 
the  absence  of  the  usual  brakemen. 
It  was  made  plain  from  the  evidence 
that  the  wreck  was  not  due  to  the 
manner  in  which  the  cars  were  fast- 
ened together,  but  to  the  absence  of 
the  brakemen,  resulting  in  the  lack 
of  control  of  the  train  in  moving 
down  the  grade,  and  the  injury  there- 
fore, as  the  court  pointed  out,  wan 
due  to  the  negligence  of  the  conduc- 
tor in  bringing  about  a  condition 
that  plaintiff  could  not  have  reason- 
ably anticipated.  "This  would  be 
especially  true,"  said  the  court, 
"when  we  consider,  as  we  have  al- 
ready stated,  that  plaintiff  was  com- 
pelled to  accompany  the  wrecking 
train  from  place  to  place  under  the 
direction  of  the  defendant.  At  any 
rate,  the  question  as  to  whether  the 
defendant  [plaintiff]  assumed  the  risk 
was  one  for  the  jury  to  determine." 
Southern  R.  Co.  v.  Mays,  152  C.  C. 
A.  91,  239  Fed.  41   (1916). 

5.    BemoTlng  posts. 

The  bridge  crew  of  which  the  plain- 
tiff was  a  member  were  engaged  in 
removing  a  row  of  decayed  piling 
from  a  tresrtle.     A  heaw  timber  had 
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The  Court  of  Appeals  treated  the  case  as  one  controlled  by  the 
state  law,  and  held  that  the  Employers'  Liability  Act  did  not  apply, 
as  in  its  view  Marietta  wae  not  engaged  at  the  time  of  his  injury 
in  interstate  commerce,  and  aflSrmed  the  ruling  of-  the  trial  in  re- 
fusing the  two  requests  to  charge  which  are  the  basis  of  the  assign- 


been  placed  over  the  piling  as  a  cap 
at  the  time  it  had  been  eonstrueted, 
the  two  being  held  together  by  drift 
bolts  driven  through  the  cap  and  into 
the  top  of  each  pile  near  its  center. 
The  crew  cnt  the  piles  off  eight  or 
ten  feet  below  the  cap  timber,  puUed 
the  lower  end  of  the  upper  piece  free 
from  the  lower  piece  which  was  im- 
bedded in  the  ground,  and  then 
worked  the  upper  piece  loose  from  the 
drift  bolt  which  held  it  to  the  cap 
timber.  The  pile  in  question  came 
loose  from  the  drift  bolt  immediately 
when  lifted  from  the  stump  in  the 
ground  by  the  plaintiff,  and  not,  as 
he  expected,  only  after  effort  on  his 
part  to  work  it  loose.  The  wood 
around  the  drift  bolt  was  rotten,  and 
the  top  of  the  pile  being  cracked, 
consequently  gave  way  with  little  or 
no  resistance.  The  pile  fell  down 
upon  him  and  dislocated  hi6  ankle. 
It  appeared  that  the  plaintiff  did  not 
look  up  to  the  top  of  the  pile,  though 
it  was  but  two  or  three  feet  above 
his  head,  and  the  cracks  in  it  could 
have  been  plainly  seen  had  he  looked. 
The  complaint  charged  defendant  with 
negligence  in  not  giving  warning  of 
the  danger  and  in  failing  to  employ 
a  sufficient  number  of  men  to  do  the 
work.  From  a  verdict  and  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  reversing  judg- 
ment and  ordering  the  same  to  be  en- 
tered for  the  defendant,  notwithstand- 
ing the  verdict,  pointed  out  that  the 
case  in  question  did  not  come  within 
the  exception  of  the  Federal  Employ- 
ers' Liability  Act,  depriving  the  de- 
fendant of  the  defense  of  assumption 
of  risk,  and  the  plaintiff,  knowing 
that   the   timbers   were    decayed,   and 


might  be  expected  to  fall  before  he 
expected  them,  and  making  no  objec- 
tion to  the  insufficiency  of  any  help 
fumiflhed,  must  be  considered  as  hav- 
ing assumed,  as  a  matter  of  law,  the 
risk  causing  his  injury.  Marshall  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  131  Minn. 
392,  165  N.  W.  208  (1916). 

6.    Loading  heavy  machinery. 

It  was  part  of  the  duties  of  the 
plaintiff,  as  brakeman  on  a  local 
freight  train  of  the  defendant  rail- 
road, to  assist  in  unloading  and  load- 
ing freight  handled  by  the  train.  On 
the  day  of  the  accident  only  three 
men  made  up  the  crew,  instead  of 
four,  due  to  the  defendant  allowing 
one  of  the  crew  to  lay  off.  In  load- 
ing binders  at  a  certain  station,  the 
plaintiff  was  directed  to  work  alone 
inside  the  ear.  Among  the  parts 
loaded  was  a  box  of  heavy  machin- 
ery weighing  about  600  pounds.  While 
the  plaintiff  was  attempting  to 
**walk"  the  box  back  into  the  car, 
it  became  overbalanced,  and  in  falling 
over  to  one  side  of  the  car,  caught 
and  injured  him.  The  plaintiff  finished 
the  work  of  placing  the  box  in  ques- 
tion without  making  any  statement 
regarding  his  injury,  but  then  re- 
quired the  conductor  to  give  him  the 
help  'of  an  extra  man.  He  testified 
as  to  his  knowledge  that  the  box  con- 
tained heavy  machinery,  and  said  he 
would  never  have  attempted  to  han- 
dle it  had  he  not  thought  he  could 
do  so  successfully.  From  a  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court  reversed  judgment 
and  remanded  the  case  with  instruc- 
tions to   dismiss   the   complaint,   with 
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ments  of  error  in  this  court.  These  requests  were:  (1)  **If  the 
plaintiflf,  for  his  own  convenience,  voluntarily  went  along  the  tracks 
of  the  railroad,  and  this  railroad  was  being  at  the  time  used  and 
operated  as  a  highway  of  interstate  commerce,  he  assumed  the  risk 
and  danger  of  so  using  the  tracks";  and   (2)   ''If  the  plaintiff  in 


the  statement:  ^' Where  the  uncon- 
troverted  evidence  discloses  the  fact, 
as  it  does  in  this  case,  that  the  dan- 
ger was  apparent  to  an  ordinarily 
prudent  person,  and  that  the  services 
were  rendered  without  complaint,  the 
defense  of  assumption  of  risk  is  con- 
clusively established,  and  there  is  no 
question  for  the  jury,  and  the  court 
should  instruct  the  jury  to  return  a 
verdict  for  the  master."  St.  Louis  & 
S.  F.  E.  Co.  V.  Snowden,  48  Okla.  115, 
H9  Pac.  1083   (1915). 

7.    Hand    car    too    heavy    for    crew. 

The  plaintiff,  a  section  foreman,  was 
returning  with  a  crew  of  five  section 
men  from  repairing  the  broken  joint 
of  a  rail,  when  it  became  necessary 
to  lift  the  car  from  the  tracks  to 
make  way  for  an  approaching  freight 
train.  While  so  engaged  one  of  the 
men  working  under  him  staggered 
and  gave  down  by  reason  of  the 
weight  of  the  oar,  thus  throwing  an 
extra  weight  upon  the  plaintiff  and 
injuring  the  muscles  and  tendons  of 
his  back  and  spine.  The  negligence 
alleged  was  the  furnishing  of  a  hand 
car  by  the  defendant  which  was  too 
heavy  for  use  by  himself  and  only 
five  section  hands.  Under  the  stat- 
ute of  Texas,  the  defense  of  assumed 
risk  in  a  suit  against  a  railroad  by 
an  employee  does  not  exist,  the  facts 
constituting  such  a  defense  being  ad- 
missible only  upon  the  question  of 
contributory  negligence.  Under  the 
Federal  Employers*  Liability  Act,  the 
defense  of  assumed  risk  was  available 
to  the  parties.  Counsel  for  the 
plaintiff  admitted  that  if  the  doctrine 
of  assumed  risk  applied  as  a  .result 
of  the  plaintiff  being  engaged  in  in- 


terstate commerce  at  the  time  of  the 
accident,  that  the  defense  was  sus- 
tained by  the  proof.  From  a  judgment 
for  the  plaintiff,  the  defendant  ap- 
pealed. The  court,  in  reversing  the 
judgment,  held  that  the  plaintiff  was 
engaged  in  interstate  commerce,  that 
the  defense  of  assumed  risk  was  ap- 
plicable, and  that  the  plaintiff  could 
not  recover.  Texas  &  P.  By.  Co.  v. 
White,  —  Tex.  Civ.  App.  — ,  177  8. 
W.  1185   (1915). 

D.    Switching  methods. 

1.    Switching  ftom  both  ends  of  train. 

Plaintiff  was  brakeman  on  a  fast 
interstate  freight  train  known  as  a 
manifest  train  composed  of  about  40 
cars,  which  had  just  come  into  the 
terminal  yard  and  was  about  to  be 
taken  forward.  Shortly  after  the 
train  had  entered  the  yard,  the  yard- 
master,  whose  orders  plaintiff  was 
bound  to  obey  while  in  the  yard,  di- 
rected plaintiff  to  cut  out  three  cars 
at  the  head  end  of  the  train,  switch 
them  on  to  a  sidetrack  and  then  back 
the  engine  up  to  the  remainder  of  the 
train  when  it  was  ready  to  go  ahead. 
Plaintiff  proceeded  to  do  as  instructed, 
and  was  in  the  act  of  recoupling  the 
engine  to  the  train,  when  a  collision 
took  place,  due  to  the  fact  that  the 
yard,  crew,  likewise  under  orders  of 
the  yardmaster,  and  with  the  aid  of 
the  yard  engine,  while  engaged  in 
switching  cars  at  the  rear  end  of  the 
train,  drove  a  cut  of  29  cars  into  the 
standing,  cars  of  the  train  with  un- 
due violence.  The  result  of  this  ac- 
tion was  to  drive  the  forward  cars 
and  the  engine,  although  they  were 
standing  with  brakes  set,  a  distance 
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getting  oflf  the  track  on  which  he  saw  a  train  approaching  could 
with  safety  and  reasonable  convenience  have  stepped  to  the  right  or 
south  of  such  track,  and  by  his  own  choice  stepped  on  to  a  parallel 
track  and  was  struck  by  a  train  on  such  parallel  track,  he  assumed 


of  20  feet  along  the  track.  As  the 
result  of  this  collision  plaintiff  was 
knocked  down  and  run  over,  sustain- 
ing serious  personal  injuries,  includ- 
ing the  loss  of  an  arm.  It  appeared 
that  the  action  of  the  yardmaster,  in 
directing  the  yard  crew  to  work  at 
the  rear  end  of  the  train  while  plain- 
tiff and  the  road  engine  were  switch- 
ing at  the  head  end  of  the  train  was 
due  to  his  desire  to  hasten  the  out- 
ward movement  of  the  train.  There 
was  considerable  testimony  adduced 
on  the  part  of  defendant,  tending  to 
show  that  it  was  customary  in  the  yard 
in  question  and  other  division  points 
to  work  both  ends  of  a  manifest  train 
in  this-  manner,  and  for  the  same 
purpose.  In  the  action  brought  by  the 
jplaintiff,  under  the  Federal  Employ- 
ers' Liability  Act,  to  recover  damages 
for  his  injuries  so  sustained,  the  issue 
principally  litigated  was  as  to  the  ex- 
istence of  a  custom  such  as  was  be- 
fore mentioned  and  as  to  plaintiff's 
knowledge  thereof.  It  was  the  con- 
tention of  the  defendant,  in  this 
respect,  that  plaintiff  knew  of  such 
custom  and  had  taken  part  in  this 
suit  at  other  times,  and  was  therefore 
to  be  charged  with  having  assumed 
the  risk  of  injury  resulting  because 
of  such  practice.  In  accordance  with 
this  theory,  defendant  requested  but 
was  refused  an  instruction  to  the  ef- 
fect that  if  the  jury  believed  from 
the  evidence  that  the  method  adopted 
by  the  defendant  in  making  up  the 
train  on  the  occasion  in  question  was 
the  usual  and  ordinary  method  of  do- 
ing this  work,  then  plaintiff  assumed 
all  the  risks  incident  to  that  method, 
and  they  should  not  find  a  verdict  in 
his   favor  because  of   any  injury  re- 


ceived on  account  of  said  method  of 
doing  the  work,  even  though  it  was 
the  direct  and  proximate  cause  of  his 
injury.  The  instruction  given  in  lieu 
of  this  one  refused  was,  in  substance, 
that  defendant  had  the  right  to  adopt 
reasonable  rules  and  regulations  for 
the  conduct  and  method  of  handling 
its  trains  in  its  yards,  and  of  making 
up  trains  for  their  departure  there- 
from, and  if  the  jury  believed  that 
the  custom  prevailed  in  the  yard  in 
question  of  making  up  the  train 
from  both  ends  at  the  same  time,  if 
they  believed  that  such  method  was 
one  that  reasonably  prudent  and  care- 
ful men  would  have  adopted  in  the 
conduct  of  the  business,  then  the 
plaintiff  assumed  the  risks  reasonably 
and  usually  incident  to  and  arising 
from  such  method  of  making  up 
trains.  The  appeal,  both  in  trial 
court  and  the  United  States  Supreme 
Court,  turned  upon  the  assigned  error 
in  refusing  to  give  the  requested  in- 
struction above  stated,  as  well  as  in 
giving  instructions  last  set  out.  On 
this  appeal  the  argument  for  defend- 
ant was  that  an  employee  assumed 
the  risks  arising  from  the  employer's 
method  of  doing  the  work,  where  the 
dangers  were  open,  obvious,  or  known 
to  the  employee,  even  though  they 
be  due  to  the  employer's  negligence 
in  establishing  the  method  or  system; 
that  the  customary  method  of  shift- 
ing and  coupling  cars  at  both  ends  of 
a  manifest  train  at  the  same  time, 
without  notice  or  warning  to  those 
working  at  the  other  end,  was  open, 
obvious,  and  known  to  plaintiff;  and 
that  he  therefore  assumed  the  risk  of 
any  injury  from  that  source.  In  af- 
firming   the    judgment    of    the    trial 
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the  risk  of  such  choice. '*     The  refusal  to  give  these  requests  raises 
the  only  federal  question  in  the  case. 

Conceding,  without  deciding,  that  the  Federal  Employers'  Lia- 
bility Act  applied  to  the  circumstances  of  this  case,  nevertheless 
the  two  requests  were  properly  refused.     A  request  to  charge  must 


court,  the  United  States  Supreme 
Court  held  that  it  was  not  error  to 
refuse  to  give  the  requested  instruc- 
tion, giving  the  following  reasons: 
* '  (a)  The  evidence  left  it  in  doubt 
what  method  was  adopted  in  making 
up  the  train  in  question  and  what 
was  the  usual  and  ordinary  method, 
and  the  request  therefore  failed  to 
define  what  state  of  facts  should 
charge  plaintiff  with  an  assumption  of 
the  risk.  (b)  The  request  Ignored 
the  question  whether  plaintiff  had 
knowledge  or  was  chargeable  with 
notice  of  the  customary  method.  The 
argument  in  effect  concedes  what  is 
plainly  inferable  from  the  evidence, 
that  the  danger  to  a  brakeman  at 
work  in  switching  at  one  end  of  a 
manifest  train,  arising  from  switching 
operations  conducted  by  another  crew 
at  the  other  end,  is  not  among  the 
ordinary  risks  of  a  brakeman 's  em- 
ployment. But,  if  it  was  an  unusual 
and  extraordinary  danger,  plaintiff 
could  not  be  held  to  have  assumed 
it,  in  the  absence  of  knowledge  or 
notice  on  his  part.  To  subject  an 
employee,  without  warning,  to  un- 
usual dangers  not  normally  incident 
to  the  employment,  is  itself  an  act 
of  negligence.  And,  as  has  been  laid 
down  in  repeated  decisions  of  this 
court,  while  an  employee  assumes 
the  risks  and  dangers  ordinarily  inci- 
dent to  the  employment  in  which  he 
voluntarily  engages,  so  far  as  these 
are  not  attributable  to  the  negli- 
gence of  the  employer  or  of  those 
for  whose  conduct  the  employer  is  re- 
sponsible, the  employee  has  a  right  to 
assume  that  the  employer  has  exer- 
cised proper  care  with  respect  to  pro- 
viding   a    reasonably    safe    place    of 


work  (and  this  includes  care  in  estab- 
lishing a  reasonably  safe  system  or 
method  of  work),  and  is  not  to  be 
treated  as  assuming  a  risk  that  ia 
attributable  to  the  employer's  negli- 
gence until  he  becomes  aware  of  it, 
or  it  is  so  plainly  observable  that  he 
must  be  presumed  to  have  known  of 
it.  The  employee  is  not  obliged  to 
exercise  care  to  discover  dangers  not 
ordinarily  incident  to  the  emplo3rment, 
but  which  result  from  the  employer's 
negligence.  Texas  &  P.  B.  Co.  v. 
Archibald,  170  U.  8.  665,  671,  672, 
42  L.  Ed.  1188,  1191,  18  Sup.  Ct. 
Bep.  777,  4  Am.  Neg.  Bep.  746;  Choc- 
taw, O.  &  G.  B.  Co.  V.  McDade,  191 
U.  8.  64,  48  L.  Ed.  96,  100,  24  Am. 
Neg.  Bep.  24,  15  Am.  Neg.  Bep.  230; 
Texas  &  P.  B.  Co.  v.  Harvey,  228  TJ. 
S.  319,  321,  57  L.  Ed.  852,  855,  33 
Sup.  Ct.  Bep.  518;  Gila  Valley,  G.  & 
N.  B.  Co.  V.  Hall,  232  U.  S.  94,  101, 
58  L.  Ed.  521,  524,  34  Sup.  Ct.  Bep. 
229;  Seaboard  Air  Line  B.  Co.  v. 
Horton,  233  U.  S.  492,  504,  58  L.  Ed. 
1062,  1070,  L.  B.  A.  1915  C  1,  34  Sup. 
Ct.  Bep.  635,  Ann.  Cas.  1915  B  475, 
8  N.  C.  C.  A.  834.  (c)  The  request 
required  defendant  to  be  acquitted 
if  the  usual  method  of  doing  the 
work  was  pursued,  irrespective  of  the 
question  of  the  negligence  of  the 
yard  crew  in  carrying  it  out.  Negli- 
gence in  the  doing  of  the  work  was 
the  gravamen  of  plaintiff's  complaint, 
iu  his  declaration  as  in  his  evidence, 
and  defendant  was  not  entitled  to  an 
instruction  making  the  pursuit  of  a 
customary  system  decisive  of  the  is- 
sue, without  regard  to  whether  due 
care  was  exercised  in  doing  the  work 
itself.  Even  if  plaintiff  knew  and  as- 
sumed the  risks  of  an  inherently  dan- 
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be  calculated  to  give  the  jury  an  accurate  understanding  of  the 
law  having  reference  to  the  phase  of  the  case  to  which  it  is  ap- 
plicable. Norfolk  &  Western  By.  Co.  v.  Earnest,  229  U.  S.  114,  119 
[57  L.  Ed.  1096,  Ann.  Cas.  1914  0.172].  The  first  request  simply 
asked  a  broad  charge  that  if  the  plaintiflE  voluntarily,  for  his  own 


gerons  method  of  doing  the  work,  he 
did  not  ctasume  the  increased  risk  at- 
tributable not  to  the  method,  but  to 
negligence  in  pursuing  it.  Had  the 
instruction  been  given  in  form  as  re- 
quested, the  jury,  in  view  of  the 
issue  and  the  evidence,  might  easily 
have  interpreted  it  as  meaning  that 
if  defendant's  employees  usually  and 
customarily  made  up  trains  in  such 
a  mcmner  that  by  a  violent  collision 
produced  by  negligent  switching  op- 
erations at  the  rear  end  of  a  long 
train  a  brakeman  engaged  in  the  per- 
formance of  his  duties  at  the  for- 
ward end,  and  having  no  notice  or 
warning  of  the  rear-end  switching, 
was  in  danger  of  serious  personal  in- 
jury, there  was  no  liability.  This, 
of  course,  is  not  the  law.  Nor  is  the 
modification  of  the  requested  instruc- 
tion a  matter  of  which  defendant 
may  complain.  The  court  evidently 
understood  the  request  as  meaning  no 
more  than  what  it  said,  and  as  not 
intended  to  embrace  the  hypothesis 
that  plaintiff  knew  or  had  notice 
that  the  usual  method  of  making  up 
trains  was  that  adopted  on  the  occa- 
sion in  question.  In  the  absence  of 
such  knowledge  or  notice,  the  custom 
could  not  be  made  binding  upon 
plaintiff;  certainly  not  without  a 
finding  that  it  was  one  that  a  reason- 
ably careful  employer  would  have 
adopted.  It  was  this  finding  that  the 
modification  caUed  fot.**  Chesapeake 
&  O.  B.  Co.  V.  Proflfitt,  241  U.  S.  462, 
60  L.  Ed.  1102,  36  Sup.  Ct.  620 
(1916). 

2.     Shuntiiig  cars  without  warning. 

The    plaintiff's   intestate,    a    freight 
conductor,    was    run    over    and    killed 


while  making  up  a  train.  The  plain- 
tiff alleged  that  hie  death  was  caused 
by  the  shunting  of  cars  in  upon  him 
without  any  warning  of  their  ap- 
proach by  the  ringing  of  a  bell  or 
the  blowing  of  a  whistle,  and  by  the 
failure  of  the  defendant  to  promul- 
gate rules  forbidding  the  movement 
of  cars  in  such  a  manner.  A  rule  pro- 
mulgated by  the  defendant  required 
that  whenever  cars  were  pushed  by 
an  engine  (except  in  shifting  and 
making  up  trains  in  the  yard),  a 
fiagman  must  take  a  conspicuous  po- 
sition in  front  of  the  leading  car.  It 
appeared  that  the  deceased  knew  of 
the  existence  of  this  rule,  and  also 
that  it  was  not  in  force  as  to  such 
work  as  he  was  engaged  in  at  the 
time  of  his  death — namely,  yard 
work  and  the  making  up  of  trains 
therein.  From  a  judgment  for  the 
plaintiff  upon  a  verdict  and  from  an 
order  denying  defendant's  motion  for 
a  new  trial,  the  defendant  appealed. 
The  court,  in  reversing  the  judgment 
and  granting  a  new  trial,  held  that 
the  deceased  took  his  employment 
knowing  the  rules  of  the  defendant 
railroad,  that  a  flagman  was  not  re- 
quired to  ride  on  the  front  of  a  car 
being  pushed  by  an  engine,  and  con- 
sequently must  be  deemed  to  have  as- 
sumed the  risks  growing  out  of  the 
application  of  the  rule.  Swartwood  v. 
Lehigh  Val.  B.  Co.  (N.  Y.  App.  Div.), 
155  N.  Y.  Supp.  778   (1915). 

S.     Repairing    cars    with    inadequate 
faculties. 

•The  plaintiff,  a  car  repairer,  while 
endeavoring  to  lift  the  coupling  of  a 
car  which  had  dropped  below  stand- 
ard   height,    in    order    to    bolt    it    in 
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convenience,  went  upon  the  tracks  of  the  railroad,  and  the  railroad 
was  at  the  time  being  used  and  operated  as  a  highway  of  inter- 
state commerce,  he  assumed  the  risk  and  danger  of  so  using  the 
tracks.  This  request  omitted  elements  essential  to  make  assump- 
tion of  risk  applicable  to  the  case.    It  failed  to  call  attention  to  the 


place,  received  the  Injuries  in  suit. 
No  jacks  were  furnished  him  with 
which  to  do  the  work,  though  he  had 
frequently  requested  them  of  the  yard 
foreman  and  a  promise  had  been 
made  that  they  would  be  furnished  not 
more  than  3  weeks  before  the  injury. 
From  a  nonsuit  and  judgment  for  the 
defendant,  the  plaintiff  appealed.  The 
court,  in  reversing  the  judgment,  held 
that  the  question  of  assumption  of 
risk  by  the  plaintiff  was  a  question 
for  the  jury.  **It  is  the  settled  law 
of  this  state,"  said  the  court,  "that 
the  servant  assumes  the  ordinary 
risk  incident  to  his  labor,  but  he  does 
not  assume  such  risks  as  may  be 
caused  by  the  master  negligently 
failing  to  furnish  suitable  appliances 
to  perform  his  work;  but,  if  the  ser- 
vant continues  in  the  service  with 
knowledge  of  such  defective  appli- 
ances, he  is  deemed  to  have  waived 
the  master's  negligence  and  to  have 
assumed  the  risk  in  spite  of  the  mas- 
ter's negligence;  but  if  he  complains 
of  and  calls  attention  to  the  defect, 
and  there  is  a  promise  on  the  part 
of  the  master  to  furnish  suitable  ap- 
pliances, as  it  is  his  duty  to  do,  and 
the  employee  while  remaining  there- 
after in  the  master's  service  is  in- 
jured, it  is  a  question  for  the  jury 
to  determine  whether  the  employee, 
by  remaining  in  the  master's  service, 
assumes  such  risk."  Lorick  v.  Sea- 
board Air  Line  By.  Co.,  102  S.  C.  276, 
Ann.  Cas.  1917  D  920,  86  S.  E.  675 
(1915). 

The  plaintiff  at  the  time  of  the  ac- 
cident was  engaged  with  a  co-worker 
in  repairing  iron  ore  cars.  While  us- 
ing a  jack  for  the  purpose  of  pressing 
back    a   steel   sheet    forming   the    side 


and  bottom  of  one  of  the  cars,  the 
jack  sprung  out  of  place,  with  the 
result  that  the  bar  which  was  used 
to  turn  it  struck  the  plaintiff  and  se- 
verely injured  his  right  shoulder.  The 
plaintiff  alleged  the  work  could  not 
be  safely  done  in  the  manner  required 
by  the  defendant;  that  a  safe  place 
in  which  to  work  and  suitable  appli- 
ances were  not  furnished  by  the  de- 
fendant; and  that  the  work  in  ques- 
tion should  have  been  done  only  in 
regular  car  repair  shops.  The  trial 
court  directed  a  verdict  for  the  de- 
fendant, and  from  judgment  thereon 
the  plaintiff  appealed.  The  court  af- 
firmed the  judgment,  holding  that  the 
plaintiff,  as  a  matter  of  law,  assumed 
the  risk.  The  court  further  pointed 
out  that,  under  the  Federal  Employ- 
ers' Liability  Act,  the  elimination  of 
the  defense  of  assumption  of  risk  in 
any  case  where  the  carrier's  viola- 
tion of  any  statute  enacted  for  the 
safety  of  employees  contributed  to 
the  employee's  injury  or  death,  evi- 
denced the  legislative  intent  that  in 
all  other  cases  assumption  of  risk  was 
still  to  be  a  defense.  Smiegil  v. 
Great  Northern  R.  Co.,  165  Wis.  57, 
160  N.  W.  1057  (1917). 

F.    Use  of  paint  gun  without  guard. 

The  plaintiff,  a  painter,  had  worked 
for  a  number  of  months  with  a  spray- 
ing appliance,  called  a  "paint  gun." 
This  paint  gun  consisted  of  a  tin  can 
which  held  about  a  gallon  of  paint, 
having  certain  appliances  attached  to 
the  can  by  means  of  which  the  paint 
was  sprayed  upon  the  cars  and  engines. 
This  was  applied  by  means  of  air 
pressure,  and  in  the  operation  of  the 
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circumstances  under  which  the  testimony  tended  to  show  the 
plaintiflf  was  using  the  tracks  at  the  time,  and  the  knowledge  of 
conditions  which  should  have  been  taken  into  consideration  in 
order  to  attribute  assumption  of  risk  to  him.  It  failed  to  take  into 
account  the  undisputed  testimony  that  the  engine  ran  into  Marietta 


machine  it  scattered  paint  around 
and  upon  the  operator,  and  enveloped 
him  in  a  mist  or  fog  created  hy  this 
spray,  which  he  was  obliged  to 
breathe  while  using  the  instrument. 
The  mist  was  highly  poisonous,  and 
after  a  number  of  months  the  plain- 
tiff became  very  sick,  sustaining  the 
injuries  in  suit.  The  defendant  knew 
that  the  mist  was  poisonous,  and  that 
a  nose  guard  was  obtainable  which 
would  in  large  measure  have  lessened 
the  harmful  character  of  the  work. 
The  plaintiff,  however,  not  only  did 
not  know  of  the  existence  of  such  a 
nose  guard,  but  did  not  know  that  the 
mist  was  poisonous.  From  a  verdict 
and  judgment  for  the  plaintiff,  the 
defendant  appealed.  The  court,  in 
af&rming  the  judgment,  held  that  the 
instruction  to  the  jury  was  correct 
which  informed  them  that  if  the  dan- 
ger and  risk  of  injury  to  the  plain- 
tiff's health  in  the  use  of  such  an  ap- 
pliance without  the  nose  guard  was 
80  obvious  that  an  ordinari^  prudent 
person  would  have  observed  and  ap- 
preciated it,  the  plaintiff  must  be 
considered  as  assuming  the  risk  of  in- 
jury. Baltimore  &  O.  R.  Co.  v.  Bran- 
son, 128  Md.  678,  98  Atl.  225   (1916). 

O.     Breaking  boards  with  foot. 

The  plaintiff,  a  common  Mexican 
laborer  in  the  defendant's  repair 
shops,  while  engaged  in  cutting  boards 
with  an  ax  for  use  in  the  furnace, 
was  ordered  by  his  foreman,  who 
took  the  ax  from  him,  to  do  the  work 
by  placing  one  end  of  the  board  on 
a  tripod  and  breaking  it  with  his 
foot.  In  breaking  a  brittle  board  in 
the   manner   directed,   a   splinter   flew 


up  and  hit  the  plaintiff  in  the  eye. 
The  jury  returned  a  verdict  for  the 
plaintiff,  and  found  in  answer  to  spe- 
cific questions  (1)  that  the  method 
of  doing  the  work  directed  by  the 
foreman  was  more  dangerous,  (2) 
that  the  plaintiff  did  not  appreciate 
the  increased  danger,  and  (3)  that  the 
danger  of  splinters  flying  up  when 
a  board  was  broken  was  not  apparent 
to  a  man  of  the  plaintiff's  intelli- 
gence. The  defendant  moved  for 
judgment  on  the  findings  which  was 
overruled.  The  court,  in  affirming  the 
judgment,  said:  "Here  the  jury  have, 
in  effect,  found  that  the  plaintiff  with 
his  degree  of  intelligence  and  his  op- 
portunity neither  knew  nor  compre- 
hended the  danger  of  doing  the  work 
in  the  way  directed  by  his  foreman. 
Assumption  of  risk  is  a  legitimate 
defense  in  such  actions.  »  »  » 
But  we  cannot,  in  the  face  of  the 
record,  assume  or  take  judicial  no- 
tice that  the  danger  of  obeying  the 
order  received  was  apparent  and  so 
appreciated  or  realized  by  the  injured 
workman  that  he  should  fail  of  re- 
covery because  of  the  risk  assumed 
by  such  obedience."  Buran  v.  At- 
chison, T.  &  8.  F.  B.  Co.,  100  Kan. 
189,  165  Pac.  653  (1917). 

H.     Handling  cable  of  dirt  plow  on 
carve. 

The  plaintiff,  a  brakeman,  was  at 
the  time  of  the  accident  working  on 
a  train  made  up  of  an  engine  and 
eight  or  nine  fiat  cars,  which  was 
hauling  and  dumping  earth  and  stone 
upon  the  right  of  way.  The  material 
was  unloaded  from  the  flat  cars  by 
the  use  of  a  plow,  which  was  pulled 
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without  signal  or  warning  to  him.  Under  such  circumstances  the 
injured  man  would  not  assume  the  risk  attributable  to  the  neg- 
ligent operation  of  the  train,  if  the  injury  found  it  to  be  such,  un- 
less the  consequent  danger  was  so  obvious  that  an  ordinarily  pru- 
dent person  in  his  situation  would  have  observed  and  appreciated  it. 


across  the  flat  cars  by  a  cable  run- 
ning to  the  engine,  thereby  throwing 
off  the  dirt  and  stone.  The  plaintiff 
had  worked  on  the  train  less  than 
two  weeks  and  had  never  before  seen 
the  work  done  on  a  curve.  The  en- 
gine at  the  time  of  the  injury  had 
stopped  on  one  end  of  a  curve  and 
had  attempted  to  pull  the  cable  at- 
tached to  the  plow  while  placed  on 
the  inside  of  the  standards  of  the  in- 
tervening cars.  While  the  cable  did 
not  fly  off  of  the  standards,  the  pres- 
sure was  so  great  as  to  overturn  one 
of  the  flat  cars.  As  this  plan  of  op- 
eration seemed  impractical,  the  cable 
was  run  between  the  standards  on 
the  flat  cars  until  it  came  to  the  ear 
next  to  the  engine,  when  it  was  run 
on  the  outside  of  the  car.  While 
the  plaintiff  was  standing  on  the  in- 
side of  the  curve  relaying  signals 
from  the  conductor  at  the  rear  of  the 
train  to  the  engineer,  the  cable  flew 
off  the  cars  and,  assuming  a  straight 
line  between  the  engine  and  the  plow, 
struck  and  severely  injured  him. 
From  a  judgment  for  the  plaintiff, 
the  defendant  appealed.  The  court, 
in  reversing  the  judgment  and  grant- 
ing a  new  trial,  held  that  the  instruc- 
tion of  the  trial  court  to  the  jury  to 
the  effect  that  the  plaintiff  should  re- 
cover if  he  did  not  know  that  the 
cable  which  slipped  was  not  reason- 
ably safe  for  the  purpose  for  which 
it  was  being  used,  was  erroneous  as 
not  stating  that  the  plaintiff  should 
not  recover  if  the  danger  was  so  ob- 
vious that  an  ordinarily  prudent  per- 
son under  the  same  circumstances 
would  have  appreciated  it.  The  court 
pointed  out,  however,  that  the  ques- 
tion of  assumption  of  risk  was  prop- 


erly left  to  the  jury,  since  the  defend- 
ant had  never  seen  the  appliance 
work  while  the  train  was  stationed 
on  a  curve,  and  though  he  had  seen 
a  flat  car  recently  overturned,  the 
cable  had  not  sprung  from  the  stand- 
ards holding  it.  It  consequently  could 
not  be  said,  as  a  matter  of  law,  that 
he  should  have  known  the  cable  would 
leave  the  standards,  assume  a  straight 
line,  and  injure  persons  in  its  path. 
Louisville  &  N.  B.  Co.  v.  Henry,  167 
Ky.  151,  180  8.  W.  74  (1915). 

I.   Starting  stationary  gasoline  engine. 

The  plaintiff,  at  the  time  of  the  ac- 
cident, was  operating  a  stationary 
gasoline  engine  used  in  connection 
with  an  air  compressor  to  compress 
air  used  in  riveting  some  parts  of  a 
bridge  then  being  constructed.  The 
plaintiff  was  in  full  control  of  the 
repair  and  operation  of  the  engine, 
since  all  the  foreman  of  the  construe- 
tion  work  did  was  to  notify  the  plain- 
tiff when  he  was  ready  for  the  ma- 
chine to  start.  A  pump  was  provided 
for  use  in  starting  the  engine,  but 
the  plaintiff  had  been  shown  a  new 
method  of  starting  such  an  engine  by 
the  process  of  "rocking  the  wheel." 
In  starting  the  engine  by  such  a 
method,  the  plaintiff  got  one  of  his 
hands  through  the  spokes  of  the  large 
flywheel.  When  it  started,  his  hand 
was  caught  against  a  longitudinal 
rod  running  frbm  near  the  hub  of  the 
wheel  to  a  connection  beyond  its  rim, 
with  the  result  that  one  of  the  bones 
of  his  forearm  near  the  wrist  was 
broken  and  his  elbow  slightly  injured. 
From  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  $1,500,  the  de- 
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Chesapeake  &  Ohio  Ry.  Co.  v.  De  Atley,  241  U.  S.  310,  313,  314  [60 
L.  Ed.  1016] ;  Chesapeake  &  Ohio  Ry.  v.  Proffitt,  241  U.  S.  462,  468 
[60  L.  Ed.  1102],  and  cases  cited. 

The  second  request  pertained  to  the  conduct  of  the  plaintiff,  in 
view  of  the  particular  situation,  and  what  he  should  have  done  to 


fendant  appealed.  The  court,  in  re- 
versing the  judgment  with  directions 
to  direct  a  verdict  in  favor  of  the 
defendant,  held  that  the  plaintiff  as- 
sumed the  risk  of  placing  his  arm 
between  the  si)okes  of  the  flywheel 
when  starting  the  engine.  ''In  cases 
like  this,"  said  the  court,  ''where 
the  machinery  is  in  the  entire  charge 
of  the  servant,  and  under  his  exclu- 
sive management  and  superintendency, 
he  stands  in  the  relation  of  vice-prin- 
cipal to  his  master,  and  under  the 
facts  of  this  case  he  assumes  the  risk 
growing  out  of  his  failure  to  prop- 
erly repair  or  operate  the  machinery 
under  his  control."  Cincinnati,  N.  O. 
&  T.  P.  B.  Co.  V.  York,  176  Ky.  9, 
194  8.  W.  1034  (1917). 

J.     Unloading  unblocked  log  car. 

The  plaintiff,  a  ear  repairer,  was  at 
the  time  of  the  accident  assisting  in 
the  rearranging  of  a  load  of  logs 
which  had  spread  so  as  to  become  too 
wide  to  pass  through  a  subway  of  the 
defendant  railroad.  It  was  necessary 
to  unload  a  part  of  the  logs,  and  for 
this  purpose  the  ear  was  stationed 
upon  a  sidetrack  and  a  Marion  loader 
was  stationed  alongside.  The  duty  of 
the  plaintiff,  who  was  upon  the  car, 
was  to  fasten  tongs  to  the  logs  so 
that  the  Marion  loader  might  lift 
them  from  the  car.  The  complaint  of 
the  plaintiff  alleged  that  the  car  was 
not  blocked,  with  the  result  that  the 
Marion  loader  gave  it  a  suddeo  jerk, 
causing  the  plaintiff  to  be  thrown 
from  the  car  and  become  severely  in- 
jured. The  defendant  contended  that 
the  fall  was  occasioned  by  the  plain- 
tiff's stepping  upon   a  loose  piece   of 


bark.  The  jury  found  for  the  plain- 
tiff under  an  instruction  that  if  the 
fall  was  occasioned  as  described  by 
the  defendant  there  could  be  no  re- 
covery. Upon  the  question  of  assump- 
tion of  risky  the  jury  were  instructed 
as  follows:  "In  order  to  charge  a 
servant  with  assumption  of  risk,  it  is 
necessary  that  it  be  made  to  appear 
that  the  servant  knew  and  appre- 
ciated the  danger  from  which  such  in- 
jury resulted.  Where  a  servant  is  or- 
dered to  do  an  act  involving  peril 
to  himself,  the  order  contains  an  as- 
surance of  safety,  and  the  servant 
has  a  right  to  obey  the  order  unless 
the  danger  is  so  open,  obvious  and 
imminent  that  no  person  of  ordinary 
care  and  prudence  would  encounter 
it,"  On  appeal  by  the  defendant  from 
judgment  entered  upon  the  verdict, 
the  court  affirmed  the  judgment  hold- 
ing that  the  instruction  as  to  assump- 
tion of  risk  was  correct.  Jones  v. 
Chicago,  M.  &  St.  P.  B.  Co.,  102 
Wash.  120,  172  Pae.  810  (19187. 

K.  Using   pneumatic   riveter   without 
safety  spring. 

The  plaintiff  was  a  member  of  a 
gang  of  car  repairers.  The  work  of 
this*  gang  involved  the  use  of  an  or- 
dinary type  of  pneumatic  hammer  de- 
signed for  riveting  sheets  of  steel. 
Each  of  the  hammers  comprised  a  cyl- 
inder barrel  tapering  towards  the 
muzzle,  with  a  grip  handle  and  air 
connection  at  the  rear  end,  and  a 
plunger  operating  lengthwise  through 
the  greater  portion  of  the  barrel  by 
means  of  compressed  air.  The  ham- 
mers were  provided  with  sets,  each  of 
which  consisted  of  a  cylindrical  head 
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protect  his  safety,  considering  his  danger  at  the  time,  and  is  open 
to  the  same  objections.  This  request  did  not  cover  the  elements  of 
assumed  risk  and  was  more  properly  applicable  to  the  defense  of 
contributory  negligence,  concerning  which  the  court  must  be  pre- 
sumed to  have  given  proper  instructions  to  the  jury. 
Affirmed. 


and  shonlder,  with  a  cylindrical  ex- 
tension fitting  into  the  muzzle  of  the 
barrel  and  intended  to  be  operated 
in  connection  with  the  plunger.  The 
hammers  were  operated  by  one  man, 
who,  holding  the  hammer  with  the  set 
pressed  against  the  protruding  end 
of  the  rivet  and  applying  the  air, 
completed  the  operation  of  forming 
another  head  on  the  rivet  with  the 
aid  of  a  person  located  on  the  oppo- 
site side  of  the  plates  and  pressing 
against  the  normal  head  of  the  rivet 
a  device  known  as  a  ** dolly  bar."  At 
the  time  of  the  accident  certain  patch- 
ing work  was  being  done  to  a  hopper 
car.  The  plaintiff  had  been  unable 
to  remove  a  rivet  with  an  ordinary 
steel  punch  and  a  hammer.  As  a  re- 
sult, the  foreman  grasped  a  punch  in 
one  of  his  hands,  placed  the  'head  of 
one  of  the  ''sets"  against  the  pro- 
truding rivet,  and  then  ordered  the 
plaintiff  to  turn  the  air  into  the  ham- 
mer for  the  purpose  of  driving  out 
the  rivet.  The  plaintiff  obeyed  this 
order,  with  the  result  that  the  set 
was  driven  from  the  grasp  of  the 
foreman,  and  with  the  plunger  against 
the  side  of  the  car,  so  that  one  or 
the    other    rebounded,     strildiig     the 


plaintiff  under  his  left  eye  and  driv- 
ing a  small  piece  of  steel  through  his 
eye.  Ab  a  result,  the  sight  of  one 
eye  was  entirely  lost  and  that  of  the 
other  impaired.  It  appeared  that  if 
a  safety  spring  had  been  attached  to 
the  hammer,  the  set  as  well  as  the 
plunger  would  have  been  held  in  place 
when  the  air  was  admitted  into  the 
hammer.  While  the  defendant  had 
given  an  oral  order  that  such  safety 
springs  should  always  be  used,  the 
rule  had  never  been  observed  by  the 
employees,  and  the  defendant  never 
went  beyond  simply  providing  them 
if  they  were  requested.  It  appeared 
that  the  danger  so  far  as  observable 
was  a  danger  to  the  foreman  rather 
than  to  the  plaintiff,  who  obeyed  his 
orders.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed.  The 
court,  in  afftrming  the  Judgment,  held 
that  the  question  of  assumption  of 
risk  was  properly  left  to  the  jury,  as 
to  whether  the  plaintiff  knew  of  and 
appreciated  the  danger  involved  in 
turning  the  air  into  the  hammer  in 
accordance  with  the  order  of  his  fore- 
man. Pittsburgh,  C,  0.  ft  St.  L.  By. 
Co.  V.  Cole,  —  a  a  A.  —9  260  Fed, 
857  (1919).  O.  li.  0. 
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KEALLOY  v.  CHICAGO  GJtEAT  WESTERN  B.  00. 

[Supreme  Court  of  Iowa,  January  27,  1919.] 

—  Iowa  — ,  170  N.  W.  481. 

1.    Belease— Personal  injuries — ^Basis  of  settlement — Statement  of  pliysidan— 
Evidence. 

In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 
a  helper  in  a  switching  crew,  in  which  action  the  defendant  pleaded  a  com- 


OASE   NOTE. 

Reliance  upon  mistaken  or  wilfully 
false  statement  of  plTysldan  as  to  ex- 
tent of  Injuries  or  progress  towards 
recovery,  as  ground  for  avoiding 
release  of  right  of  action. 

I.  Passenger,  753-780. 

A.  Railroad,  763-772. 

1.  Company's  surgeon  at  place 

of  accident,  753-762. 

2.  Company's  local  physician, 

762-768. 

3.  Company's    hospital    sur- 

geon, 768-769. 

4.  Family  physician  also  rep- 

resenting company,  769- 
770. 

5.  Medical  gymnast  represent- 

ing company,  770-772. 

B.  Street  railway,  772-780. 

1.  Company's  local  surgeon, 

772-777. 

2.  Company's    ho^ital    sur- 

geon, 777-780. 
II.  Employee,  780-819. 

A.  Railroad,  780-806. 

1.  Company's  physician,  780- 

790. 

2.  Company's    hospital    sur- 

geon, 790-805. 
8.   Specialist  in  company's  ser- 
vice, 805-806. 

B.  Shipbuildingcompany,806-808. 

C.  Mining  company,  808-811. 

D.  Laundry  company,  811-812. 

E.  Pile  driver  operator,  812-813. 

F.  Wire  manufacturing  company, 

813-814. 

G.  Abattoir  company,  814-819. 

III.  Miscellaneous  cases,  819-821. 

19  N.  C.  C.  A.— 48 


L     Passenger. 

A.     Railroad. 

1.    Oompany's  surgeon  at  place  of  ac- 
cident. 

While  riding  as  a  passenger  in  one 
of  defendant's  cars  plaintiff's  legs 
were  scalded  below  the  knees  by 
steam  from  a  bursting  steam  heating 
pipe  beside  the  seat  occupied  by  her, 
and  in  the  present  action  for  damages 
therefor  defendant  pleaded  a  settle- 
ment which  plaintiff  sought  to  im- 
peach by  alleging  that  it  was  secured 
by  false  and  fraudulent  representa- 
tions, misleading  and  deceiving  her 
with  reference  to  the  extent  of  her 
injuries.  After  the  injury  plaintiff 
left  the  train  at  a  station  short  of  her 
destination  and  was  met  there  by  a 
physician  sunmioned  by  defendant's 
agent  who  had  been  advised  of  the 
accident,  and  by  the  direction  of  the 
agent,  on  plaintiff's  request,  she  was 
taken  to  a  hotel,  where  the  physician 
dressed  her  wounds  and  gave  her 
some  medicine,  this  being  in  the  after- 
noon, and  the  same  physician  visited 
her  the  next  day  in  the  forenoon, 
again  dressing  her  wounds,  and  was 
consulted  as  to  whether  she  could 
proceed  forthwith  to  her  destination. 
He  advised  her  that,  while  it  would 
be  better  for  her  to  wait  another  day, 
still,  in  view  of  her  desire  to  reach 
home  and  allay  the  anxiety  of  her 
relatives,  she  might  proceed  with 
safety.  In  response  to  questions 
asked  by  her,  the  physician  said  that 
it  would  take  the  wounds  10  days  to 
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promise  and  release,  held  that  under  the  evidence  the  jury  might  well  have 
found  that  both  the  plaintiff  and  the  defendant,  acting  through  its  superin- 
tendent, based  their  settlement  on  the  statement  by  the  defendant's  physician 
that  the  plaintiff  was  all  right  **to  go  to  work,  now,''  that  he  was  *'all 
healed  up,^'  and  that  he  was  '^just  as  good  as  ever." 

2.  Belease— Personal  inJuxies^Bescission— BOatake  of  fact. 

A  mistake  of  fact,  to  constitute  the  basis  of  rescission  of  a  release  for 
personal  injuries,  must  relate  to  some  present  or  past  event. 

3.  Belease— Personal    injuries— Besdssloii— Mistake    of    fact — Statements    of 

physician. 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 


heal,  and  that  she  was  suffering  more 
from  shock  than  from  the  bum,  which 
he  said  was  superficiaL    In  the  after- 
noon  she   was   visited   by   the    claim 
agent   of   defendant,  accompanied   by 
its  local  agent,  and,  after  two  inter- 
views in  which  the  extent  of  plain- 
tiff's injuries  was  discussed  and  the 
opinion   was   expressed   by   the   claim 
agent    that    the    burns    were    superfi- 
cial and  would  bb  healed  in  10  days, 
the  claim  agent  induced  her  to  settle 
for   $50,   and   sign   a   written   release 
for  that  amount,  which  was  paid,  the 
agent   telling   her   at   the   same   time 
that  he  was  only  authorized  to  pay 
her  $40,  but  that  he  would  give  her 
the    remfuning    $10    out    of    his    own 
pocket.      The     false    and    fraudulent 
representations  relied  upon  to  defeat 
the   settlement   were   the   false   state- 
ments of  the  physician  and  the  claim 
agent  that  the  bums  were  superficial 
and  would  heal  in  10  days,  whereas 
in  fact  they  were  more  serious  than 
represented  and  did  not  heal  for  more 
than    2    months,    and    left    permanent 
scars,  which  continued  to  be  more  or 
less  troublesome  to  plaintiff  until  the 
trial,    18   months    after    the    injury. 
After  the  settlement  plaintiff  left  on 
a   late   night   train   and   reached   her 
destination    the    next    morning    at    2 
o'clock,   waited    in    the   station   until 
7  or  8,  and  then  went  to  the  house 
of  a  friend  where  she  spent  the  day 
in  bed,   and   on  the   evening  of  that 
day    drove    about    20    miles    into    the 
country  in  an  open  rig,  spending  the 
balance    of   the   night    with    a   neigh- 


bor and  arriving  at  her  own  home 
in  the  evening  of  the  day  following. 
She  procured  no  medical  advice  or  as- 
sistance at  the  city  which  was  her 
destination,  for  the  reason,  as  she 
said,  that  she  thought  if  her  injuries 
would  be  healed  in  10  days  she  did 
not  need  the  services  of  a  physician, 
and  after  reaching  home  she  treated 
the  injuries  with  liniment  for  some- 
thing like  a  month.  When  she  called 
a  physician,  who  found  suppuration 
of  the  wound  and  treated  her  therefor 
for  about  a  month,  when  the  wounds 
had  healed,  leaving  scars  which  her 
physician  testified  were  little  more 
than  superficial  and  showed  no  traces 
of  any  continuing  diseased  condition. 
The  court  said  it  might  be  conceded 
that  the  physician  called  by  the  sta- 
tion agent  was  defendant's  represen- 
tative in  such  a  sense  that  any  false 
or  fraudulent  representations  made  by 
him  to  plaintiff  as  to  the  nature  of 
her  injuries  were  the  false  and  fraud- 
ulent representations  of  defendant, 
but  that  there  was  not  the  slightest 
indication  in  the  evidence  that  what 
the  physician  said  to  plaintiff  was 
with  a  fraudulent  purpose  of  enabling 
the  claim  agent  to  subsequently  effect 
a  settlement  on  the  false  assumption 
that  the  bums  would  be  cured  in  10 
days,  and  that  the  fact  that  plaintiff 
did  not  recover  within  10  days,  as 
suggested  by  the  physician,  was  ex- 
plainable quite  as  satisfactorily  by 
proof  of  her  subsequent  conduct,  as 
on  the  theory  that  the  statement  was 
intentionally    false,    and    that    there 
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a  helper  in  a  switching  erew,  in  which  action  the  defendant  pleaded  a  com- 
promise and  release,  held  that  the  statements  of  the  defendant's  physician 
that  the  plaintiff  was  all  right  ''to  ^o  to  work,  now,"  that  he  was  ''tul  healed 
up,"  and  that  he  was  ''just  as  good  as  ever,"  related  to  the  present  and  de- 
scribed the  plaintiff's  condition  in  apt  language  as  it  then  was,  and  that  they 
were  statements  of  facts  and  were  intended  as  such,  so  as  to  render  a  mistake 
on  the  part  of  the  physician  in  the  matter  ground  for  rescission  of  the  release. 

4.    Release — ^Personal  Injuries— Mutual  mistake — ^Trlal  of  issue  at  law. 

The  issue  as  to  whether  a  release  for  personal  injuries  was  the  result  of 
mutual  mistake  is  triable  at  law. 


was  no  indication  in  her  evidence 
that  her  wounds  would  not  have  been 
completely  healed  within  10  days  had 
they  been  properly  treated.  It  was 
held  to  be  error  to  submit  to  the  jury 
the  issue  of  whether  the  release  was 
binding  on  the  plaintiff,  and  the  judg- 
ment of  the  trial  court  was  reversed. 
Eilmartin  v.  Chicago,  B.  &  Q.  B.  Ck>., 
137  Iowa  64,  114  N.  W.  522  (1908). 
Plaintiff  recovered  judgment  against 
defendant  for  injuries  sustained  while 
she  was  a  passenger  on  a  railroad. 
Defendant's  answer  alleged  that  plain- 
tiff, for  a  valuable  consideration,  set- 
tled and  released  her  claim  for  her 
injury,  and  plaintiff  replied  that  the* 
settlement  was  procured  by  fraud. 
The  evidence  tended  to  establish  that 
plaintiff  was  injured  in  defendant's 
yard  while  a  passenger  on  one  of  its 
trains;  that  the  injuries  were  caused 
by  the  jerking  or  bumping  of  the  car 
in  which  she  was  riding;  that  she 
signed  a  train  conductor's  report  of 
the  accident,  and  that  the  employee 
who  procured  this  report  told  her  to 
go  to  see  Dr.  O,  the  company's  phy- 
sician; that  when  she  reached  the 
place  where  the  physician  had  his 
office  she  went  to  see  him  and  then 
claimed  to  be  suffering;  that  he  ex- 
amined her,  and  told  her  that  he  did 
not  find  any  bruise  or  permanent  in- 
jury or  broken  skin,  but  that  her  neck 
was  swollen,  and  directed  her  to  go 
home  and  bathe  her  neck  with  hot 
water  to  take  the  swelling  out,  not 
making  any  charge  for  his  services; 
that  Dr.  O  was  and  had  been  for  years 


the  looal  physieian  for  the  railroad 
company;  that  several  days  after  the 
examination  was  made  the  elaim 
agent  of  the  defendant  went  to  the 
home  of  the  plaintiff  and  on  paying 
her  $5  procured  her  signature  to  a 
release,  stating  to  plaintiff  at  the  time 
the  release  was  obtained  that  it  was 
for  the  injury  sustained  up  to  the 
time  of  signing  it,  but  that  the  case 
could  be  reopened  if  further  injury 
resulted;  that  plaintiff  relied  on  these 
statements,  believing  her  injuries 
were  not  permanent,  but  later  they 
proved  to  be  serious  and  permanent. 
The  plaintiff  claimed  that  the  release 
was  procured  by  fraud  and  was  signed 
by  her  under  a  mistake  of  fact,  and 
was  never  intended  to  be  a  release 
for  the  damages  on  account  of  the 
injuries  sustained  by  her.  The  court 
held  that  the  findings  of  the  jury  sup- 
ported her  contention  as  to  fraud  and 
that  the  evidence  sustained  her  posi- 
tion as  to  the  mistake  on  her  part 
and  that  the  release  was  not  intended 
to  be  a  satisfaction  for  the  damages 
for  permanent  injuries  sustained  by 
her;  that  she  and  Dr.  O  and  the  agent 
of  defendant  believed  that  the  inju- 
ries were  not  serious  or  permanent; 
and  that  the  evidence  also  tended  to 
show  that  the  $5  was  a  gratuity  on 
account  of  the  annoyance  and  incon- 
venience that  she  had  suffered.  The 
court  said  that,  under  these  circum- 
stances, the  release  was  not  binding. 
Defendant  complained  of  the  evi- 
dence of  plaintiff  concerning  what 
Dr.  O  said  at  the  time  he  examined 
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5.  Release— Personal  injuries— Bescisslon— Offer  to  retain  consideration— Ne- 
cessity. 
Ordinarily,  as  a  condition  precedent  to  rescission  of  a  release  for  personal 
injuries^  an  offer  to  return  the  consideration  received  is  essential  to  the  main- 
tenance of  the  action,  but  where  the  amount  paid  is  for  some  specified  injury 
or  for  loss  of  time  or  the  like,  and  it  is  sought  in  the  action  to  recover  for 
some  additional  injury  not  contemplated  in  the  contract  of  release  or  for 
damages  consequent  on  injuries  necessarily  excluded  in  computing  the  considera- 
tion paid  for  the  release,  as  where  such  payment  is  for  loss  of  time  only,  or 
specinc  items  other  than  injuries  on  which  the  action  is  based,  then  and  in  any 
such  event  tender  of  return  of  the  consideration  is  not  essential  to  the  mainte- 
nance of  the  action. 


her,  for  the  reason  that  he  was  not 
shown  to  have  been  acting  for  the 
company  in  making  that  examina- 
tion. Bat  the  court  said  that  cir- 
cumstances were  against  the  defend- 
ant on  that  contention^  as  plaintiff 
told  Dr.  O  that  she  had  been  sent 
there  by  defendant's  agent;  that  he 
examined  her  injuries  but  made  no 
charge  for  his  service;  and  that  for  a 
number  of  years  he  had  been  the 
company's  doctor  at  that  place;  and 
therefore  there  was  no  error  in  ad- 
mitting the  evidence.  Judgment  for 
plaintiff  was  affirmed.  Ladd  v.  Chi- 
cago, B.  L  &  P.  By.  Co.,  97  Kan.  543, 
155  Pae.  943   (1916). 

Plaintiff  recovered  a  judgment 
against  defendant  railroad  company 
to  compensate  an  injury  sustained  by 
her  in  a  wreck  while  she  was  a 
passenger  on  one  of  defendant's 
trains.  A  few  hours  after  her  injury, 
while  she  was  still  en  route  to  her 
destination,  she  compromised  and  set- 
tled her  claim  for  damages  for  the 
sum  of  $10  and  executed  a  release 
in  full.  Shortly  after  the  accident 
a  physician  and  surgeon  representing 
the  railway  company  examined  all  of 
the  injured  passengers  and  gave  them 
such  treatment  as  their  condition  re- 
quired and  the  opportunity  afforded. 
JPlaintiff  sustained  an  injury  which 
later  developed  into  hernia,  and  also 
an  injury  to  her  wrist,  which  imme- 
diately gave  her  considerable  pain, 
but  upon  being  examined  by  the  doc- 
tor she  told  him  only  about  her 
wrist,  which  he  bandaged  for  her,  and 


told  her  that  she  had  only  sustained 
a  sprain,  which  was  not  serious,  and 
that  it  would  soon  be  entirely  well. 
She  testified  that  her  injury  made  her 
sick  to  her  stomach,  but  that  the 
other  pain  which  she  suffered  was  not 
to  be  compared  to  the  pain  in  her 
arm.  Borne  hours  later,  and  while 
still  pursuing  her  journey,  a  claim 
agent  representing  the  railway  com- 
pany asked  to  see  and  was  shown  her 
hand,  and  told  her  that  he  had  talked 
with  the  doctor  and  had  been  assured 
that  her  hand  would  be  all  right, 
and  said  he  wanted  to  pay  her  some- 
thing on  account  of  the  delay  she  had 
sustained.  She  told  him  she  did  not 
want  any  pay  if  her  hand  got  well, 
and  that  she  signed  a  paper  the  ex- 
act nature  of  which  she  did  not  un- 
derstand except  that  she  knew  it  was 
a  release  of  some  kind.  After  plain- 
tiff reached  her  home  the  hernia  de- 
veloped and  a  bursa  or  tumor  devel- 
oped on  her  wrist,  which  she  still  had 
at  the  time  of  the  trial  13  months 
subsequently.  Her  doctor  testified 
that  the  tumor  was  not  serious,  and 
could  be  permanently  cured  by  ^  sur- 
gical operation,  and  that,  if  the  opera- 
tion was  not  performed,  she  would 
suffer  but  little  inconvenience,  ex- 
cepting the  disfigurement,  and  that 
many  persons  would  prefer  to  go 
through  life  without  having  it  re- 
moved. There  was  a  judgment  in 
favor  of  plaintiff  for  $1,500  and  also 
in  favor  of  her  husband,  who  joined 
as  a  plaintiff,  for  $250.  The  court 
said  that,  as  plaintiff  made  no  state- 
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6.  Belease— Personal  Injuries  to  railroad  employee— Basis  of  payment— Loss 

of  time— Evidence. 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 
a  helper  in  a  switching  crew,  in  which  action  the  defendant  pleaded  a  compro- 
mise and  release,  held  that  the  fair  inference  to  be  drawn  from  the  evidence 
was  that  the  payment  on  which  the  release  was  based  was  for  loss  of  time. 

7.  Belease— Personal  injuries  to  railroad  employee — ^Mutual  mistake — ^Inquiry 

concerning  consideration,  etc. 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 
a  helper  in  a  switching  crew,  in  which  action  the  defendant  pleaded  a  com- 
promise and  release,  held  that,  though  the  release  was  general,  covering  inju- 


ment  to  the  doctor  In  regard  to  the 
injury  which  developed  into  the  her- 
nia, his  statement  to  her  that  she 
would  soon  be  well  could  not  be  con- 
sidered as  applying  to  that  injury, 
and,  serious  as  it  proved  to  be,  the 
court  would  be  compelled  to  hold 
that  the  sum  of  money  constituting 
the  consideration  for  the  release  com- 
pensated that  injury  also,  had  the 
doctor's  representation  in  regard  to 
the  injury  to  her  wrist  proven  true. 
However,  the  court  said,  it  was  upon 
the  assurance  of  the  doctor  and  the 
reiterated  assurance  of  the  claim 
agent  that  he  had  himself  talked  with 
the  doctor,  and  the  belief  inspired 
thereby  that  she  had  sustained  only  a 
slight  and  temporary  injury  to  her 
wrist,  that  plaintiff  made  the  settle- 
ment, and,  while  plaintiff's  physician 
said  that  the  injury  to  the  wrist  was 
slight  and  that  the  operation,  if  one 
was  performed  to  remove  the  bursa, 
would  not  be  a  serious  one,  and  that 
no  great  inconvenience  or  disfigure- 
ment would  result  if  an  operation  was 
never  performed,  the  jury  might  have 
thought  otherwise,  as  a  skilled  and 
busy  surgeon  like  the  one  who  testi- 
fied might  regard  slightly,  and  as  of 
trivial  importance,  an  operation  of 
the  kind  which  would  have  afforded 
plaintiff  complete  relief,  the  thought 
of  it  might  have  excited  such  trepida- 
tion in  the  mind  of  a  nervous  person 
as  to  make  preferable  the  permanent 
inconvenience  and  disfigurement  at- 
tendant upon  a  failure  to  have  an  op- 
eration  performed,   and   therefore   the 


court  could  not  say  that  the  jury  was 
not  warranted  in  finding  that  the  doc- 
tor's representation  was  false  when  he 
stated  that  her  injury  was  only  slight 
and  that  her  recovery  would  be 
speedy  and  complete,  and  that  if 
there  were  such  untrue  statements  she 
was  not  bound  by  the  release.  The 
court  further  said  that,  while  it  was 
no  doubt  true  that  in  making  up  the 
verdict  the  jury  awarded  a  larger 
amount  for  the  hernia  than  for  the 
bursa,  the  contract  of  release  was  an 
indivisible  one,  and,  if  binding  at  all, 
it  barred  any  action,  and  if  not  fully 
binding  it  did  not  bar  any  part  of 
the  cause  of  action;  and  that  it  was 
not  claimed  that  the  damages  were 
excessive  if  there  was  any  cause  of 
action.  The  judgment  was  affirmed. 
Chicago,  B.  I.  &  P.  E.  Co.  v.  Smith, 
128  Ark.  223,  193  S.  W.  791   (1917). 

Plaintiff  was  injured  by  the  de- 
railment of  one  of  defendant's  cars 
while  being  carried  as  a  passenger, 
and  was  taken  to  a  hospital  and  there 
treated  for  7  weeks  by  physicians 
employed  by  defendant.  To  plaintiff's 
complaint  alleging  negligence,  defend- 
ant answered,  denying  negligence  and 
setting  up  as  a  special  defense  a  re- 
lease and  settlement  given  by  plain- 
tiff in  consideration  of  the  payment 
to  her  of  $450,  to  which  special  de- 
fense she  made  reply,  admitting  the 
making  of  the  release  and  the  receipt 
of  the  money,  but  alleging  that  she 
was  induced  to  accept  the  amount  by 
reason  of  the  false  and  fraudulent 
representations    made    to    her    by    de- 
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ries  of  every  kind  and  nature  and  extending  forever,  inquiry  concerning  the 
nature  of  the  consideration  and  for  what  computed  was  permissible  and  was 
not  precluded  by  the  terms  of  the  release,  based  as  it  was  on  a  mutual  mistake. 

8.    Belease — ^Personal  injuries  to  railroad  employee — ^Pleading— Evidence. 

Where,  in  an  action  against  a  railroad  company  for  personal  injuries  sus- 
tained by  a  helper  in  a  switching  crew,  the  defendant  pleaded  a  compromise 
and  release  and  the  plaintiff's  reply  was  in  two  counts,  one  pleading  that  the 
release  was  procured  by  fraud  and  the  other  that  it  was  based  on  mutual  mis- 
take, held  that,  the  reply  having  been  in  no  manner  assailed,  all  that  was  ex- 
acted was  that  the  evidence  be  sufficient  to  carry  either  issue  to  the  jury. 


fondant's  claim  agent  and  defendant's 
physician  as  to  her  condition  and  as 
to  the  nature  and  extent  of  her  in- 
juries. The  court  said  that  the  plain- 
tiff had  the  burden  of  proving  the 
charge  that  the  defendant's  agents — 
the  doctors  and  the  claim  adjuster — 
deliberately  and  consciously  misrep- 
resented to  plaintiff  her  physical  con- 
dition with  intent  to  induce  her  to 
make  the  settlement,  and  that  she 
was  thereby  induced  to  make  it,  and 
that  to  prove  fraud  the  evidence  must 
be  clear,  precise  and  indubitable.  The 
court  further  said  that  it  could  not 
be  said  that  such  evidence  was  pre- 
sented in  the  case,  as  plaintiff  herself 
testified  only  that  the  physician  who 
had  entire  charge  of  the  case,  after 
her  first  day  in  the  hospital,  and  dur- 
ing her  stay  there,  stated  as  his  opin- 
ion that  her  injuries  were  not  serious, 
and  while  on  the  trial  she  claimed 
that  she  was,  in  fact,  suffering  from 
internal  injuries,  in  at  least  two 
places  in  her  brief  it  was  said  that 
defendant's  physicians  failed  to  dis- 
cover such  injury.  The  court  said 
that  clearly,  then,  the  physicians  were 
not  and  could  not  be  guilty  of  fraud- 
ulent misrepresentation,  and  While,  if 
they  failed  to  discover  such  injuries, 
that  might  indicate  negligence  on 
their  part,  that  question  was  no  part 
of  the  issue  made  by  the  pleadings, 
and  furthermore,  as  neither  of  the 
physicians  who  attended  her  for  the 
defendant  was  present  at  the  settle- 
ment, nor  did  they  at  any  time  take 
part    in    the    negotiations    for    it,    the 


attempt  to  invalidate  the  contract  of 
settlement  wholly  failed,  and  defend- 
ant's motion  for  a  nonsuit  should 
have  been  sustained.  The  judgment 
was  reversed  and  the  case  ren^anded. 
Denver  &  B.  G.  B.  Co.  v.  Ptolemy,  — 
Colo.  — ,  169  Pac.  541  (1917). 

In  Chicago,  B.  I.  &  P.  By.  Co.  v. 
Johnson,  —  Okla.  — ,  175  Pac.  494 
(1918),  it  appeared  that  plaintiff  re- 
ceived injuries  while  traveling  as  a 
passenger  upon  one  of  defendant's 
trains,  and  within  a  short  time  after 
the  accident  she  signed  a  release  and 
settlement  whereby,  in  consideration 
of  $400,  she  released  and  discharged 
defendant  from  all  claims  by  reason 
of  the  injuries.  Subsequently  this  ac- 
tion was  brought,  and  plaintiff  recov- 
ered judgment  for  $2,100,  and  on  this 
appeal,  brought  by  defendant,  the 
principal  question  was  whether  there 
was  sufficient  evidence  to  submit  the 
case  to  the  jury  on  the  question  of 
fraud  in  procuring  the  release  relied 
upon  by  defendant,  there  being  no 
dispute  that  plaintiff's  injuries  were 
caused  by  defendant's  negligence, 
nor  any  question  presented  as  to 
plaintiff's  status  as  a  passenger  or  the 
defendant's  duty  towards  her  as  such. 
It  appeared  from  the  evidence  that  a 
few  minutes  after  the  collision  Dr.  B, 
the  regular  company's  physician,  vis- 
ited plaintiff,  and  was  s/hortly  fol- 
lowed by  Dr.  H,  both  of  whom  were 
called  by  defendant,  examined  plain- 
tiff, and  were  informed  at  the  time 
she  was  pregnant.  After  the  exami- 
nation each  informed  her  that  her  in- 
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9.  Appaat—^Fattim  to  urge  qnestioii  below— Inconsigtancy  in  plemrtlng  in  avoidr 

ance  of  release  for  personal  injuries. 
Inconsistency  in  j)leading  both  fraud  and  mutual  mistake  in  avoidance  of  a 
release  for  personal  injuries  cannot  be  urged  for  the  first  time  on  appeaL 

10.  Release— Personal   injuries   to   railroad   employee— Basis   of   settlement — 

Statements  of  physician — ^Frand — Snflteiency  of  evidence. 
In  an  action  asainst  a  railroad  company  for  personal  injuries  sustained  by 
a  helper  in  a  switching  crew,  in  which  action  the  defendant  pleaded  a  compro- 
mise and  release,  held  that  it  would  seem  that  the  evidence  was  sufficient  to 
carry  to  the  jury  the  issue  of  fraud  in  the  statements  of  the  defendant's  phy- 
sician  on  which  the  release  was  based. 


jnriee  were  slight  and  that  she  would 
soon  recover,  and  Dr.  H  left,  and 
about  an  hour  and  a  half  later  Dr. 
B  made  another  examination,  and 
stated  that  plainti£P  would  suffer  no 
serious  result  from  her  injuries;  that 
there  would  be  no  danger  of  having 
any  bad  trouble;  that  the  muscles 
and  leaders  of  her  neck  and  back 
were  strained;  and  that  there  was  no 
danger  of  a  miscarriage  because,  if 
she  was  going  to  have  one,  she  would 
be  suffering  with  abdominal  pains. 
Negotiations  were  opened  for  settle- 
ment by  Dr.  B,  who  offered  $200, 
and  Dr.  B,  the  husband  of  plaintiff 
and  defendant's  claim  agent  went  to 
the  smoking  compartment  to  negotiate 
for  a  settlement,  plaintiff's  husband 
stating  that  he  did  not  want  to  set- 
tle then,  but  desired  to  wait  until  the 
result  of  his  wife's  injury  could  be 
ascertained.  The  claim  agent  and 
Dr.  B  both  insisted  upon  and  urged 
an  immediate  settlement,  and  Dr.  B 
stated  to  the  husband  that  he  re- 
garded $200  a  fair  settlement,  and 
told  the  husband  that  he  could  put 
the  utmost  confidence  in  what  he  told 
him,  as  he  would  advise  him  in  the 
very  best  way  he  knew  how,  and 
that  he  need  not  worry  about  a  mis- 
earriage,  and  repeated  that  if  plain- 
tiff was  going  to  have  one,  she  would 
have  been  suffering  with  pains  by 
that  time.  The  claim  agent  offered 
$250,  saying  that  he  was  going  to  be 
liberal,  and  Dr.  B  seconded  the  offer 
by  advising  the  husband  that  if  B's 
own    wife    were    the    one   injured   he 


would  consider  $200  a  good  settle* 
ment.  Dr.  B  took  part  in  all  the  ne- 
gotiations, urging  and  insisting  that 
an  immediate  settlement  be  made,  and 
accompanied  the  husband  and  the 
claim  agent  to  plaintiff's  berth,  where 
the  release  was  signed,  leaving  the 
train  with  the  claim  agent  as  soon 
as  the  instrument  was  signed.  Plain- 
tiff suffered  a  miscarriage  about  30 
days  later.  The  court  held  that  that 
evidence  was  sufficient  to  warrant  the 
court  in  submitting  the  case  to  the 
jury,  and  to  sustain  the  verdict  find- 
ing that  the  release  was  obtained  by 
fraud,  saying  that  the  assertion  by 
Dr.  B  that  plaintiff  was  but  slightly 
injured,  and  that  the  absence  of  pains 
after  the  injury  indicated  that  there 
would  be  no  miscarriage,  was  a  false 
statement  of  a  substantive  fact.  The 
physicians  examined  on  behalf  of 
plaintiff  testified  that  the  absence  of 
pain  was  no  indication  upon  which 
to  base  such  a  prognosis,  and  Dr.  B 
himself  admitted  upon  cross-exami- 
nation that  the  absence  of  pains  was 
not  a.  sufficient  basis  for  the  progno- 
sis and  admitted  that  he  knew  plain- 
tiff might  have  a  miscarriage.  The 
court  also  found  that  the  representa- 
tion made  by  Drs.  H  and  B  were 
believed  by  plaintiff  and  her  husband, 
who  relied  upon  them  and  were  in- 
duced thereby  to  sign  the  release, 
which  they  would  not  have  signed 
otherwise.  In  speaking  of  the  duty 
of  the  physician,  the  court  said:  ''Jt 
was  his  duty  to  express  an  honest 
opinion,  according  to   his  best   leam- 
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11.  Belaase— Personal  injuries  to  railroad  employee— Fraud— Matoal  mistake — 
Direction  of  verdict  for  defendant. 
Where,  in  an  action  against  a  railroad  company  for  personal  injuries  sus- 
tained by  a  helper  in  a  switching  crew,  the  defendant  pleaded  a  compromise 
and  release  and  the  plaintiff  replied  by  pleading  both  that  the  release  was  pro- 
cured by  fraud  and  that  it  was  based  on  mutuai  mistake,  and  there  was  no 
motion  to  require  the  plaintiff  to  elect  on  which  of  such  issues  he  would  stand 
and  the  evidence  sustaining  either  was  suf&cient  to  carry  it  to  the  jury,  it 
was  error  for  the  trial  court  to  direct  the  return  of  a  verdict  for  the  defend- 
ant. 

Action  against  a  railroad  company  for  personal  injuries  sustained 


ing  and  experience,  as  to  the  nature 
and  extent  of  plaintiff's  injuries,  the 
probable  consequences  resulting  there- 
from, and  the  probable  duration  of 
time  necessary  for  a  complete  recov- 
ery; and  when  he  failed  to  make  euch 
disclosure  to  plaintiff,  and  foUowed 
up  his  deception  by  throwing  the 
weight  of  his  professional  influence 
upon  the  side  of  the  company  in  the 
negotiations  for  a  settlement,  and  be- 
cause of  the  invited  confide^e  re- 
posed in  him  by  plaintiff  and  her  hus- 
band induced  her  to  execute  the  re- 
lease, the  jury  was  well  warranted  in 
finding  the  release  was  obtained  by 
fraud."  The  court  said  furthet  that 
it  was  no  part  of  the  professional 
duties  of  Dr.  B  to  express  any  oyitk* 
ion  as  to  the  adequacy  of  the  propo^ 
sition  offered  by  the  company  in  com- 
promise and  settlement  of  the  dam- 
ages suffered  by  plaintiff,  and  when 
he  went  outside  of  his  professional 
duties,  and  by  means  of  false  and 
fraudulent  statements  misled  plaintiff 
and  her  husband  to  induce  a  settle- 
ment favorable  to  the  company,  his 
conduct  was  reprehensible  and  deserv- 
ing of  condemnation.  Plaintiff  recov- 
ered judgment  for  $2,100,  and  it  was 
alleged  for  defendant  that  the  trial 
court  erred  in  instructing  the  jury  by 
stating  that  the  term  of  plaintiff^ 
life  expectancy  was  38.81  years.  The 
American  Mortality  Tables  had  been 
admitted  in  evidence,  and  from  those 
tables  it  appeared  that  plaintiff's  ex- 
pectancy was  as  stated  by  the  court. 
It  was  urged  by  defendant,  however. 


that  the  tables  did  not  cover  the  ex- 
pectancy of  women,  and  that  plaintiff 
did  not  come  within  any  of  the 
classes  covered  by  the  table,  and  that 
it  was  error  for  the  court  to  assume 
plaintiff's  expectancy  to  be  as  stated, 
but  that  that  question  should  have 
been  left  to  the  jury  to  determine 
from  all  the  evidence  in  the  case, 
and  that  the  tables  were  not  conclu- 
sive. The  court  said  the  tables  were 
properly  admitted  in  evidence,  and 
when  there  is  any  other  evidence  from 
which  the  jury  must  find  the  expec- 
tancy of  life  to  be  different  from  that 
shown  by  the  tables,  they  are  not 
conclusive,  but  that  they  are  control- 
tng  in  the  absence^  of  evidence  tend- 
ing to  show  the  expectancy  was 
greater  or  less  than  that  shown  by 
them,  and,  where  there  was  no  testi- 
mony contradicting  the  tables  as  to 
plaintiff's  probability  of  life,  and  no 
request  from  counsel  that  the  jury 
be  instructed  that  such  tables  were 
not  conclusive  evidence,  reversible 
error  was  not  shown.  It  was  further 
held  to  be  proper  that  such  tables  be 
admitted  in  evidence,  without  refer- 
ence to  sex,  to  show  the  expectancy 
of  a  woman.  The  judgment  was  af- 
firmed. 

While  a  passenger  on  one  of  de- 
fendant's roads  plaintiff  suffered  in- 
juries to  his  legs  and  ankles  and  a 
rupture  as  a  result  of  a  derailment 
of  the  train.  In  an  action  for  dam- 
ages therefor  defendant  pleaded  not 
guilty  and  accord  and  satisfaction, 
aUeging  as  to  the  latter  that  on  the 
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by  a  helper  in  a  switching  crew.     Directed  verdict  for  defendant. 
Reversed. 

For  appellant— H.  W.  Stowe  and  Mitchell  &  Piles. 

For  appellee — Carr,  Carr  &  Evans  and  Price  &  Bumqnist. 

The  following  are  the  pleadings  in  the  action: 


date  of  the  derailment  and  injury  the 
matter  of  defendant's  liability  was 
adjusted  and  settled  between  the  par- 
ties for  the  sum  of  $10,  which  was 
paid  and  aeeepted  in  full  settle- 
ment of  all  rights  or  claims  against 
defendant.  Plaintiff's  replication  al- 
leged that  the  release  in  question  was 
procured  by  def^dant's  claim  agent 
immediately  after  the  casualty  and 
while  plaintiff  was  shocked  and  ex- 
citedi  and  when  he  was  in  such  men- 
tal condition  that  he  did  not  know 
or  realize  that  he  was  injured,  but 
that  the  condition  of  plaintiff  was 
known  or  ought  to  have  been  known 
to  defendant's  agent,  and  therefore 
the  settlement  was  procured  by  fraud 
or  entered  into  by  mutual  mistake  at 
a  time  when  plaintiff  was  incapable 
of  entering  into  a  valid  contract. 
Plaintiff  recovered  a  judgment  for 
$1,000,  and  defendant  appealed.  There 
was  testimony  tending  to  show  that 
the  release  was  executed  after  defend- 
ant's  attending  physician  had  stated 
to  him,  after  having  treated  the  injured 
ankle  and  making  some  examination  of 
other  injuries,  that  he  was  mostly 
scared  and  sick  at  the  stomach  and 
would  sQon  get  over  that,  and  upon 
a  statement  of  the  claim  agent  that 
the  doctor  said  plaintiff'  was  not  hurt 
much  and  was  mostly  scared  and 
would  soon  get  over  it.  On  appeal 
the  instructions  of  the  trial  court 
were  reviewed  and  held  to  properly 
present  the  issue  that  to  release  plain- 
tiff trom  the  effects  of  the  release  he 
must    show    that    it     was     executed 


through  fraud,  and  not  merely  that 
he  was  at  the  time  of  settlement  in- 
jured more  seriously  than  he  thought. 
The  court  held  that  the  statement  of 
the  physician  was  not  a  mere  state- 
ment of  an  opinion,  and  said  that 
when  it  was  recalled  that  the  claim 
agent  appeared  to  have  known  what 
the  physician  had  said  to  plaintiff  it 
would  seem  that  the  agent  and  the 
physician  alike  were  under  strong  ob- 
ligations, either  to  make  truthful 
statements  to  plaintiff  or  none  at  all 
concerning  his  complaint  of  injury  to 
his  loins  and  groin,  and  that,  as  the 
evidence  tended  to  show  that  the 
statements  were  relied  upon  by  plain- 
tiff in  entering  into  the  settlement, 
the  case  was  rightly  submitted  to  the 
jury  unless  the  form  of  the  release 
required  the  case  to  be  tried  on  the 
equity  side  of  the  court  below  and 
there  heard  and  determined  upon  ap- 
propriate issues  before  recovery  coul^ 
be  allowed,  if  at  all,  for  the  damages. 
Fpon  that  question  the  court  said  that 
the  rule  prevailing  in  the  court  was 
that  in  a  suit  at  law  it  is  proper 
for  the  plaintiff  to  meet  a  plea  of 
release  by  a  replication  that  the  re- 
lease was  obtained  by  fraud,  whether 
the  fraud  was  in  the  execution  or  in 
misrepresentation  as  to  material  facts 
inducing  execution,  and  that,  there- 
ioTOf  resort  to  equity  was  unnecessary. 
The  judgment  was  affirmed.  Southern 
R.  Co.  V.  Clark,  147  C.  C.  A.  547,  233 
Fed.  900  (ldl6). 

Plaintiff,    a  paasenger,  was  injured 
by  one  of  defendant's  trains,  and  was 
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Petition  at  Law. 

Plaintiff,  for  eause  of  action  against  the  defendant,  states: 
That  defendant  is  a  corporation  enea^ed  in  the  business  of  operating  a 
line  of  railroad  as  a  common  carrier  of  freight  and  passengers  in,  through  and 
between  the  states  of  Nebraska,  Iowa,  Illinois,  Minnesota,  and  other  states, 
and  was  at  the  time  of  the  matters  hereinafter  alleged  and  at  all  times  since 
said  date,  engaged  in  commerce  between  said  named  states. 

That  defendant's  line  of  railway  passes  through  the  city  of  Oelwein  in 
the  state  of  Iowa,  and  that  it  now  has  and  had  at  all  times  named  herein, 
switch  yards  in  said  city  of  Oelwein,  Iowa. 


taken  by  the  same  train  to  another 
town  where  she  was  taken  in  eharge 
by  defendant's  claim  agent,  who  se- 
cured the  services  of  a  company's 
physician,  who  examined  her  and  told 
her  that  erhe  was  not  seriously  in- 
jured, and  she  signed  the  release  for 
damages  in  conaideration  of  $10. 
After  completing  her  journey  by  the 
same  train,  on  the  same  day,  she  dis- 
covered that  she  was  more  seriously 
injured  than  she  thought,  or  than 
she  had  been  told  by  the  company 
physician,  and  at  once  brought  suit 
for  damages.  Defendant  admitted 
liability,  but  pleaded  in  bar  the  writ- 
ten release,  to  which  plaintiff  replied 
that  she  was  induced  to  and  did  exe- 
cute the  release  by  reason  of  the 
false  and  fraudulent  representations 
made  to  her  at  the  time  of  its  execu- 
tion by  the  claim  agent  and  the  com- 
pany physician,  and  without  which 
she  would  not  have  signed  the  release. 
The  physician  admitted  telling  plain- 
tiff that  her*  injuries  were  slight  and 
did  not  amount  to  anything,  and  that 
she  would  be  all  right  in  a  few  days 
except  probably  for  some  soreness. 
Counsel  for  defendant  insisted  that 
the  statements  of  the  physician  were 
but  the  expression  of  an  opinion  as 
to  the  probable  duration  of  the  inju- 
ries. The  court  said  that  with  that 
view  they  could  not  agree,  and  as  the 
jury  found  otherwise,  under  the  rul- 
ings of  the  trial  court,  the  finding  was 
correct,  saying:  "The  statements 
made  by  the  physician  within  an  hour 
or  80  after  the  accident  occurred  was 
of    such    positive    character    that    it 


amounted  to  a  representatioii  of  ma- 
terial faet,  and  the  role  in  sueh  ease 
seems  to  be  that  a  representation 
within  the  meaning  of  the  law  of 
fraud  is  anything  short  of  a  warranty, 
which  proceeds  from  the  action  or 
conduct  of  the  party  charged,  and 
which  is  sufficient  to  create  upon  the 
mind  a  distinct  impression  of  fact 
cdnducive  to  actioli.  The  gist  of 
fraudulent  misrepresentation  la  the 
producing  of  a  false  impression  npon 
the  mind  of  the  other  party,  and  if 
this  result  is  actually  accomplished 
the  means  of  accomplishing  it  are  im- 
material.'' Judgment  for  plaintiff 
was  affirmed.  St.  Louis  ft  8.  F.  K. 
Co.  V.  Beed,  37  Okla.  860,  182  Pac. 
355   (1913). 

2.     Company's  local  pliysician. 

Plaintiff,  a  woman  76  years  of  age 
and  weak  and  feeble  in  body,  was  in- 
jured while  attempting  to  board  de- 
fendant's train  when  its  servants 
failed  to  hold  the  train  until  plaintiff 
could  reach  a  seat,  as  they  were  re- 
quested to  do  by  her  son,  who  was 
carrying  baggage  and  was  unable  to 
assist  her,  the  starting  of  the  train, 
it  was  alleged,  causing  plaintiff  to  be 
thrown  against  the  end  of  a  seat 
and  on  to  the  floor,  thereby  injuring 
her  shoulder,  arm,  side,  neck,  and 
other  parts  of  her  body.  In  addition 
to  defendant's  plea  of  general  denial, 
it  specially  pleaded  a  settlement,  and 
in  consideration  of  the  sum  of  $50 
plaintiff  had  executed  a  release  to 
defendant  of  all  claims  and  liabilities 
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That  plaintiff  herein  was  at  the  time  of  the  said  injury   years 

of  age^  and  was  in  the  employ  of  the  defendant  as  a  switchman,  working  in 
its  switch  yards  at  said  town  of  Oelwein. 

That  on  the  night  of  the  17th  of  March,  1915,  plaintiff  was  engaged  in 
the  said  employment  for  defendant  as  a  switchman,  and  at  or  about  the  hour 
of  10:30  p.  m.  of  said  date  was  engaged  in  making  up  a  train  engaged  in  in- 
terstate commerce,  and  was  engaged  in  performing  services  for  said  defendants 
in  fmrtherance  of  defendant's  interstate  commerce  within  the  purview  of  the 
Act  of  Congress  approved  April  22,  1908,  and  entitled  ''An  act  relating  to  the 
liability  of  common  carriers  by  railroad  to  their  employees  in  certain  cases," 
as  amending  by  the  Act  of  Congress  approved  April  5,  1910,  and  entitled,  ''An 


by  reason  of  the  injuries.  By  sup- 
plemental petition  plaintiff  alleged,  in 
general  terms,  that  the  settlement 
and  release  were  void  for  the  reason 
that  they  were  procured  by  defend- 
ant through  its  agents  and  employees 
by  false  and  fraudulent  representa- 
tions, and  further  pleaded  that  Dr.  F, 
who  was  a  local  physician  of  the  de- 
fendant company,  waited  upon  and 
treated  plaintiff  for  the  injuries,  and 
falsely  and  fraudulently  represented 
and  stated  to  her  that  her  injuries 
were  not  serious,  but  were  slight  and 
temporary,  and  that  she  was  suffering 
from  other  ailments  than  said  injuries^ 
and  advised  and  stated  to  plaintiff 
that  she  had  better  settle  with  the 
defendant  for  whatever  sum  she  could 
get,  and  that  defendant's  claim  agent, 
who  procured  the  settlement,  falsely 
and  fraudulently  repeated  the  state- 
ments of  Dr.  F,  and  plaintiff  at  the 
time  had  confidence  in  and  believed 
the  statements  of  Dr.  F,  and,  so  rely- 
ing, was  induced  to  make  the  settle- 
ment in  question.  The  case  was  sub- 
mitted to  a  jury  under  a  general 
charge,  and  resulted  in  a  verdiet  in 
favor  of  plaintiff  in  the  sum  of  $1,- 
500,  upon  which  was  credited  the  $50 
paid  under  the  settlement,  and  from 
this  judgme^t  defendant  appealed. 
According  to  plaintiff's  testimony, 
prior  to  the  time  of  the  purported  set- 
tlement between  the  railway  company 
and  plaintiff,  Dr.  F  made  statements 
to  her,  with  reference  to  her  condi- 
tion, to  the  effect  that  her  injuries 
were  slight,  that  she  would  soon  re- 
cover therefrom,  and  that  most  of  her 


trouble  was  from  causes  other  than 
the  falL  The  court  said  that  these 
statements  which  plaintiff  claimed 
Dr.  F  made  to  her  were  in  effect  even 
stronger  as  to  the  slightness  of  her  in- 
juries than  the  statement  that  plain- 
tiff alleged  the  claim  agent  imputed 
to  the  doctor.  It  was  not  shown  that 
Dr.  F  had  anything  to  do  with  the 
settlement  or  adjustment  of  claims 
against  the  defendant  company.  He 
was  employed  as  defendant's  local 
physician  or  surgeon  at  that  point, 
and,  it  seems,  was  engaged  in  the 
general  practice  there,  and  had  been 
called  in  at  the  instance  of  plaintiff 
herself,  to  treat  her,  after  she  had 
arrived  at  the  place  and  had  been 
taken  to  the  house  of  her  daughter. 
He  visited  her  there  several  times, 
and  then,  after  several  days,  she  sent 
for  him  again,  and  he  made  some « 
eight  visits  altogether.  Defendant's 
claim  agent  testified  that  he  did  not 
see  Dr.  F  between  the  date  of  the  in- 
jury and  the  date  of  settlement,  and 
Dr.  F  testified  to  the  same  effect,  and 
the  claim  agent  also  testified  that  it 
was  Dr.  F's  practice  to  make  a  report 
to  defendant's  claim  department  of 
injury  cases  which  he  treated,  and  he 
had  doubtless  seen  such  report  with 
reference  to  plaintiff's  case  before 
the  settlement  was  made.  Dr.  F  tes- 
tified that  he  told  plaintiff  that  he 
considered  her  injuries  slight,  and  he 
stated  on  the  trial  that  he  was  of  the 
same  opinion  at  that  time.  At  the 
time  the  settlement  was  made,  the 
only  persons  present  beside  plaintiff 
and    the    claim    agent    were    her   two 
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a6t  to  amend  an  act,"  entitled  ''An  act  relating  to  the  liability  of  eommon  car- 
riers by  railroad  to  their  employees  in  certain  cases."  Approved  Apri^  22, 
1907. 

That  on  said  date  and  at  or  about  the  hour  named,  plaintiff,  in  the  per- 
formance of  his  work  as  a  switchman,  attempted  to  get  upon  a  car  for  the 
purpose  of  switching  the  same  and  placing  said  car  in  a  train  then  being 
made  up  for  interstate  commerce;  that  car  was  in  motion  and  was  of  the 
style  known  as  the  ''Gondola";  that  the  sides  of  said  car  are  fastened  with 
hinges  at  or  near  the  top  and  with  clasps  at  the  bottom,  and  that  when  said 
clasps  were  broken  or  were  left  open,  the  bottom  of  said  sides  swung  out- 
ward; that  is,  said  sides  would  swing  outward  from  the  bottom  when  lifted 


daughters  and  a  son-in-law,  and  they 
all  denied  that  any  effort  was  made 
by  the  claim  agent  or  anyone  else 
to  induce  the  plaintiff  to  accept 
the  settlement  offered  and  to  execute 
the  release,  but  that  the  claim  agent 
told  her  that  he  was  not  authorized 
to  offer  more  than  $50,  and  upon 
plaintiff  trying  to  secure  $75  and  pay- 
ment of  the  drug  bill,  he  replied  that 
$50  was  all  that  he  was  authorized 
to  pay,  and  she  could  accept  it  or  not, 
as  she  saw  fit.  The  court  said  that, 
while  there  was  a  difference  in  opin- 
ions among  the  judges  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the 
judgment  canceling  and  setting  aside 
the  release,  and  the  evidence  support- 
ing the  judgment  was  not  as  cogent 
as  it  might  be  and  consisted  largely 
of  the  testimony  of  plaintiff  herself, 
yet  the  court  was  not  justified  in  re- 
versing the  judgment  and  rendering 
judgment  for  defendant  on  the  ground 
that  plaintiff  failed  to  sustain  her  al- 
legations of  fraudulent  settlement  by 
the  necessary  quantum  of  proof,  and 
that,  since  the  judgment  must  be  re- 
versed for  other  errors,  the  court 
deemed  it  unnecessary  to  pass  upon 
the  sufficiency  of  the  evidence  in  that 
respect.  The  judgment  was  reversed 
and  remanded  for  error  on  the  part 
of  the  trial  court  in  permitting  lead- 
ing questions  by  plaintiff.  Chicago, 
E.  I.  &  G.  By.  Co.  v.  Taylor,  —  Tex. 
C?iv.  App.  — ,  203  9.  W.  90  (1918). 

While  employed  in  the  railway 
mail  service,  plaintiff  was  injured  in 
a  collision  on  defendant's  road  and 
brought  action  to  recover  damages,  to 


Which  defendant  pleaded  a  denial  of 
the  allegations  of  negligence  and  a 
written  release  of  all  claims  and 
rights  of  action  against  defendant  on 
account  of  the  injury.  Plaintiff  re- 
plied that  the  release  was  obtained 
from  him  while  he  was  weak,  sick  and 
suffering  from  his  injuries  and  un- 
fitted entirely  to  exercise  judgment 
and  deliberation,  being  induced  there- 
to by  the  fraud  and  misrepresenta- 
tions of  defendant's  claim  agent  and 
surgeon,  and  that  the  release  was 
without  consideration.  Plaintiff  had 
a  verdict  for  $1,266,  defendant's  mo- 
tion for  a  new  trial  was  overruled, 
judgment  entered  on  the  verdict,  and 
defendant  appealed.  After  getting 
out  of  the  wreck  plaintiff  attempted 
to  walk,  but  fainted,  and  was  placed 
in  a  sleeper  and  returned  to  his  home, 
where  he  was  met  by  defendant's 
surgeons.  He  was  still  nnable  to 
walk  and  the  surgeons,  or  one  of 
them,  continued  for  some  time  to  at- 
tend him  at  his  home,  but  informed 
him  that  his  injuries  were  not  of  a 
very  serious  character.  He  continued 
in  bed  for  10  days,  after  which  he 
was  up  a  part  of  the  time  but  had 
to  lie  down  frequently,  and  com- 
plained of  dizziness  and  suffered  con- 
siderable pain,  and  did  no  business 
for  a  period  of  five  or  six  weeks. 
During  the  earlier  part  of  that  period 
the  company's  surgeon  visited  him 
daily,  but  thereafter  at  less  frequent 
intervals,  and  the  evidence  tended  to 
show  that  such  visits  ceased  prior  to 
the  beginning  of  negotiations  for  a 
settlement.     The   claim   agent  visited 
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l>7  hand  or  would  swing  outward  by  the  movement  of  the  car  when  in  motion. 

That  at  the  time  plaintiff  attempted  to  mount  said  car  in  performance  of 
his  duties  as  switchman^  said  car  was  moving  in  a  southeasterly  direction;  that 
plaintiff  carried  in  his  right  hand  a  lantern,  and  in  mounting  the  car,  placed 
ms  foot  in  the  stirrup  or  sill-step  on  the  ri|;nt-hand  side  of  said  car  and  at  or 
near  the  front  end  thereof  and  took  hold  oi  the  side  handrail  on  said  car  with 
his  left  hand. 

He  states  that  the  sill-step  on  said  car  at  the  point  where  he  attempted 
to  mount  the  same  was  not  to  exceed  five  inches  in  width  and  that  the  hand- 
hold on  said  car  was  placed  in  an  upright  or  perpendicular  position  and  was 
not  placed  in  an  horizontal  position,  and  that  because  of  the  matter  herein 


him  and  said  he  had  lately  inter- 
viewed the  surgeon,  who  informed 
him  that  plaintiff  would  be  able  to 
return  to  his  work  in  two  months,  and 
proposed  to  Settle  by  paying  plaintiff 
an  amount  equal  to  two  months'  sal- 
ary, which  he  had  been  earning  prior 
to  his  injury,  being  in  the  aggregate 
$234.  Plaintiff's  wife  objected  to  the 
settlement,  but  he  agreed  to  it  and 
received  a  cheek  for  the  money  and 
signed  the  release.  He  did  not  claim 
to  have  been  misled  or  deceived  by 
the  surgeon  or  claim  agent  in  any  way 
except  by  their  assurances  as  to  the 
nature  and  extent  of  his  injuries.  His 
testimony  tended  to  show  that  he  did 
not  recover  as  soon  as  he  had  been 
led  to  hope,  but  for  a  considerable 
period  was  compelled  to  undergo 
treatment  involving  suffering  and  ex- 
pense, and  was  not,  at  the  time  of 
the  trial,  fully  restored  to  health, 
though  he  had  returned  to  his  employ- 
ment in  the  postal  service.  His  injury 
consisted  of  bruises  upon  the  head 
and  body;  no  limbs  were  broken,  and 
the  most  serious  complaint  made  by 
him  was  that  the  injuries  so  received, 
externally  and  internally,  culminated 
in  a  nervous  disease  or  weakness 
known  as  neurasthenia.  The  court 
pointed  out  that,  while  the  visible 
surface  injuries  which  plaintiff  sus- 
tained were  doubtless  painful,  they 
were  not  such  as  to  excite  serious  ap- 
prehension either  in  the  physician  or 
himself,  and  from  these  "he  appeared 
to  be  recovering,  and  that  nerve  dis- 
eases such  as  afflicted  plaintiff  were 
ordinarily  of  obscure  origin  and  char- 


acter and  slow  development,  and  that 
the  disappearance  of  outward  indica- 
tions of  injury  might  have  deceived 
both  plaintiff  and  the  surgeon  as  to 
his  true  condition,  and,  in  reversing 
the  judgment  in  favor  of  plaintiff 
said:  "When  reduced  to  brief  state- 
ment, the  most  that  can  be  said  of 
Dr.  Jennings'  eonneetion  with  appel- 
lee's cause  of  action  is  that  his  as- 
surances of  an  early  recovery  have 
proven  incorrect;  but,  in  the  absence 
of  some  fact  or  circumstance  justify- 
ing the  conclusion  that  they  were 
fraudulently  made  to  deceive  or  mis- 
lead the  injured  man  as  to  his  real 
condition,  and  thus  aid  the  appellant 
in  obtaining  an  advantageous  settle- 
ment with  him,  the  fact  that  he  relied 
thereon  in  executing  the  release  af- 
fords no  ground  in  law  for  avoiding 
its  effect.  We  must  not  be  under- 
stood as  holding  that  expressions  of 
professional  opinion  by  a  surgeon  in 
the  employment  of  a  party  charged 
with  responsibility  for  a  personal  in- 
jury, when  made  to  the  injured  person 
for  the  purpose  of  inducing  a  settle- 
ment of  his  claim  for  damages  may 
not  constitute  fraud  and  false  repre- 
sentations, but  we  do  hold  that  to  jus- 
tify the  conclusion  of  fraud  something 
more  must  be  shown  than  that  the 
opinion  or  representation  has  been 
proved  incorrect,  and  this,  we  think, 
is  the  utmost  of  the  showing  made  by 
the  appellee."  Nason  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  140  Iowa  533,  118  N. 
W.  751   (1908). 

Plaintiff  was  injured  in  a  wreck  of 
one  of  defendant's  trains  while  riding 
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stated,  said  car  was  not  equipped  with  safety  appliances  as  required  by  the 
Act  of  Congress  relating  ^thereto  or  the  order  or  the  interstate  commerce  of 
March  13,  1911. 

That  at  the  time  plaintiff  attempted  to  mount  said  car  the  side  thereof 
was  not  fastened  but  was  negligently  permitted  to  swine  loose,  a  fact  not 
known  to  plaintiff,  and  that  as  he  placed  his  foot  in  said  sill-step  and  took 
hold  of  the  side  handle  to  raise  himself  from  the  ground,  the  side  of  said 
car  swung  outward  and  struck  him  on  the  left  side  knocking  him  from  said 
car,  severely  bruising  his  side;  that  in  falling  from  said  car  he  sprained  and 
lacerated  the  ligaments  of  his  side  and  ruptured  a  blood  vessel  or  vessels  in 
his  lungs.    That  the  side  of  the  ear  that  struck  plaintiff  is  made  of  iron  and 


as  a  passenger,  and  was  removed  to  a 
hospital  where  he  was  given  treat- 
ment by  defendant's  local  physician, 
and  2  days  after  the  injury,  while  he 
was  still  in  the  hospital,  a  claim  agent 
representing  defendant  called  upon 
him  and  effected  a  settlement  for 
$150,  for  which  plaintiff  signed  and 
delivered  the  usual  formal  release.  It 
was'  represented  to  him  at  the  time 
of  the  settlement,  by  the  company 
physician  and  also  by  the  claim  agent, 
that  his  injuries  were  not  serious,  and 
that  he  would  fully  recover  within 
three  or  four  weeks,  and  within  a  few 
days  thereafter  he  left  the  hospital 
and  returned  to  his  home,  about  25 
miles  distant.  He  was  unable  to  walk 
unassisted,  and  defendant's  physician 
supplied  him  with  a  pair  of  crutches, 
and  thereafter  he  occasionally  re- 
turned for  further  treatment.  Not  re- 
covering as  rapidly  as  was  represented 
by  the  physician,  plaintiff  applied, 
about  one  month  after  the  injury,  to 
other  physicians  for  relief,  and  a  thor- 
ough examination  and  X-ray  photO' 
graphs  of  his  back  and  hip  showed 
that  he  had  sustained  an  impacted 
fracture  of  the  neck  of  the  femur  of 
the  left  leg,  an  injury  to  the  sacro- 
iliac joint,  a  curvature  of  the  spine, 
and  a  shortening  of  one  of  the  legs. 
Plaintiff  then  brought  an  action  to 
recover  damages,  which  was  trans- 
ferred to  the  federal  court,  where, 
after  trial,  it  was  dismissed  without 
prejudice  and  plaintiff  brought  the 
present  action,  joining  therein  the  en- 
gineer and  conductor  of  the  train  as 
parties  defendant.     The  company  con- 


ceded liability  for*  the  injuries  sus- 
tained, but  pleaded  the  settlement, 
and  the  sole  issue  litigated,  aside 
from  the  nature  and  character  of  the 
injury  and  the  question  of  damages, 
was  whether  the  release  was  obtained 
by  fraud.  At  the  conclusion  of  the 
trial,  counsel  for  defendant  requested 
the  court  to  submit  to  the  jury  cer- 
tain special  questions  embodying  the 
issue  of  whether  either  the  claim 
agent  or  the  defendant's  physician  at 
the  time  of  the  settlement  made  any 
false  and  fraudulent  statements  as  to 
the  character  of  plaintiff's  injuries 
with  intent  to  deceive  and  defraud 
him,  and,  if  such  statements  were 
found  by  the  jury  to  have  been  made, 
to  indicate  what  they  were.  The  court 
refused  to  submit  the  question  in  the 
form  presented,  but  did  submit  two 
distinct  questions  embodying  the  sub- 
stance of  those  presented  by  defend- 
ant, with  the  exception  that  the  in- 
tent to  deceive  was  eliminated  and 
the  jury  was  not  required  to  state 
what  the  false  statements  were,  call- 
ing for  the  general  conclusion  whether 
any  false  and  fraudulent  statements 
were  made  to  bring  about  the  set- 
tlement. Defendant  contended  that, 
having  decided  to  submit  special  ques- 
tions, the  court  should  have  submitted 
them  so  as  to  require  the  jury  to 
state  in  their  answer  the  facts  called 
for  by  the  question  proposed  by  de- 
fendant, and  that,  since  the  questions 
in  fact  submitted  called  only  for  the 
general  conclusion  of  the  jury,  there 
was  an  abuse  of  discretion  entitling 
defendant  to  a  new  trial.     The  court 
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that  said  car  was  in  motion  at  the  time  he  was  struck  and  knocked  therefrom 
and  sustained  the  injuries  herein  complained  of. 

Plaintiff  states  that  his  injuries  were  caused  solely  by  the  negligence  of 
the  defendant  and  that  the  negligence  of  the  defendant  was  the  approximate 
cause  thereof  and  that  he  was  free  from  negligence  in  any  way  contributing 
thereto. 

He  states  that  his  injuries  are  permanent,  and  that  since  the  date  thereof 
he  has  been  wholly  incapacitated  from  following  his  work  as  a  switchman  and 
Xrom  performing  any  other  manual  labor.  Plaintiff  states  that  defendant  was 
negligent  in  each  of  the  following  particulars,  to  wit: 

In  permitting  said  car   to   remain  and  be  handled  with   the   side  thereof 


o\erruled  this  objection,  holding  that, 
as  the  question  of  submission  of  a 
special  issue  was  within  the  discretion 
of  the  trial  court,  the  form  of  the 
questions  or  issues  to  be  so  submitted 
also  rested  in  its  discretion.  Defend- 
ant requested  the  court  to  charge  the 
jury  that  fraud  and  intent  to  deceive 
were  necessary  ingredients  of  plain- 
tiff's cause  of  action,  in  so  far  as  the 
validity  of  the  release  was  concerned, 
and  that,  unless  the  jury  found  that 
the  statements  made  to  plaintiff  at 
the  time  of  the  settlement  by  the  phy- 
sician and  claim  agent  as  to  the  na- 
ture and  character  of  plaintiff's  in- 
juries were  made  with  a  knowledge 
of  their  falsity  and  with  intent  to  de- 
ceive plaintiff,  the  release  could  not 
be  set  aside.  The  court  refused  to  so 
instruct  and  the  general  charge  did 
not  include  the  element  of  intentional 
deception.  At  the  time  of  the  acci- 
dent plaintiff  was  seated  in  the  ac- 
commodation coach  of  the  train,  which 
was  derailed  and  for  some  distance 
passed  over  the  crossties  and  violently 
bumped  up  and  down  until  it  came 
to  a  stop,  and  whatever  injuries  he 
received  came  from  this  violent  bump- 
ing as  the  car  passed  over  the  ties. 
Defendant's  physician  testified  that 
soon  after  plaintiff  was  taken  to  the 
hospital  he  made  a  careful  examina- 
tion of  his  body  with  a  view  of  de- 
termining the  nature  and  character  of 
his  injuries  and  found  no  broken 
bones,  and  that  the  only  injuries  suf- 
fered by  plaintiff  were  in  the  form 
of  bruises,  from  which  he  would  soon 
recover,     and      advised      defendant's   j 


claim  agent  that  plaintiff  had  no  seri- 
ous injury.  The  physician  denied  hav- 
ing advised  plaintiff  to  go  ahead  and 
settle  with  the  claim  agent,  as  testi- 
fied to  by  plaintiff,  but  admitted  that 
he  stated  to  plaintiff  that  he  had  no 
broken  bones,  had  been  bruised  only, 
and  would  be  well  and  able  to  go  to 
work  in  two  or  three  weeks.  Defend- 
ant contended  that  to  entitle  plaintiff 
to  rescind  the  release  it  was  incum- 
bent upon  him  to  show  that  he  was 
induced  to  execute  it  by  the  inten- 
tional deception  of  the  physician  and 
claim  agent,  and  that  the  court  erred 
in  not  so  charging  the  jury.  In  deny- 
ing this  contention  of  defendant  the 
court  pointed  out  that,  in  an  old 
common-law  action  of  deceit,  an  essen- 
tial element  was  intentional  fraud 
and  deception,  and  that  there  were 
many  authorities  holding  to  a  strict 
application  of  the  rule  and  that  from 
such  strict  application  much  injustice 
had  resulted;  that  the  courts  have  in- 
grafted modifications  and  qualifica- 
tions upon  the  rule,  and  the  present 
trend  of  judicial  opinion  does  not  re- 
quire, in  all  cases,  a  showing  of  an 
evil  intent;  that  in  actions  the  result 
of  which  placed  the  parties  in  statu 
quo,  restoring  to  each  what  he  parted 
with,  equity  would  grant  relief  where 
the  representations  which  induced  and 
brought  about  the  contract  were,  in 
fact,  false,  though  made  in  good 
faith;  and  that  the  rule  had  been  fre- 
quently stated  and  applied,  both  in 
actions  for  a  rescission  of  the  con- 
tract and  where  the  alleged,  fraud 
had  been  presented  as  defensive  mat- 
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unfastened,  well  knowing  that  said  car  was  dangerous  and  would  probably  re- 
sult in  injury  to  employees  mounting  or  attempting  to  mount  the  same. 

In  failing  to  warn  plaintiff  of  the  dangerous  condition  of  said  ear  and  in 
failing  to  have  the  side  thereof  properly  and  securely  fastened. 

In  placing  upon  said  car  and  permitting  to  remain  thereon  a  sill-step 
of  the  dimensions  hereinbefore  described. 

Plaintiff  further  states  that  it  is,  and  to  his  knowledge  for  many  years 
has  been,  the  custom  and  duty  of  the  switchmen  to  get  upon  moving  cars  in 
the  performance  of  their  work,  which  custom  was  well  known  to  defendant 
and  was  performed  under  the  immediate  orders  and  directions  of  said  defend- 
ant, and  that  said  custom  is  uniform  not  only  with  defendant  but  with  all  rail- 
road companies. 


ter,  that  it  was  fraud  for  one  to  make 
an  unqualified  representation,  not 
knowing  whether  it  was  true  or  false, 
and  that  the  unqualified  statement 
amounted  to  an  affirmation  of  one's 
own  knowledge.  Applying  this  rule 
to  the  present  case,  the  court  said: 
'*In  the  case  at  bar  the  physician 
representing  defendant  made  a  physi- 
cal examination  of  plaintiff  a  short 
time  after  the  accident.  Upon  the  ex- 
amination so  made  he  represented  to 
plaintiff  the  facts  heretofore  stated, 
which  were  repeated  by  the  claim 
agent.  The  jury  was  fully  justified 
in  finding  that  the  representations 
were,  in  fact,  untrue,  though  not  in- 
tentionally so,  and  that  they  were 
made  to  induce  a  settlement  of  plain- 
tiff's claim  for  damages.  Plaintiff  re- 
lied, and  had  the  right  to  rely,  upon 
the  representations,  and  the  jury  prop- 
erly found  that  he  was  induced 
thereby  to  make  the  settlement  and 
sign  the  release.  This  brings  the 
case  within  the  rule  of  the  authori- 
ties cited.  The  representations,  aside 
from  the  statement  that  no  bones  were 
broken,  were  of  matters  of  substance, 
and  not  the  mere  opinion  of  the  phy- 
sician." The  order  of  the  trial 
court  denying  a  new  trial  to  defend- 
ant was  affirmed.  Jacobson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  132  Minn. 
181,  L.  B.  A.  1916  D  144,  Ann.  Oas. 
1918  A  355,  156  N.  W.  251   (1916). 

S.     Ckmipany'8  hospital  surgeon. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Rich- 
ards, 23  Okla.  256,  23  L.  R.  A.  (N.  8.) 


1032,  102  Pac.  92  (1909),  plaintiff 
sued  for  injuries  received  while  a 
passenger  on  one  of  defendant's 
trains,  when  the  coach  in  which  she 
was  riding  turned  over  on  its  side 
and  she  was  struck  by  a  seat,  or,  per- 
haps, by  some  of  the  passengers  fall- 
ing upon  her.  She  fainted  at  the 
time  of  the  accident,  and  when  con- 
sciousness returned  was  lying  under 
a  seat  amidst  the  glass  from  the 
windows.  On  being  carried  out  of 
the  coach  she  was  placed  on  some 
cushions  on  the  ground,  and  remained 
there  with  the  other  passengers  from 
6  o'clock  in  the  evening  until  about 
3  o'clock  in  the  morning,  at  which 
time  she  was  placed  upon  a  relief 
train  and  taken  to  the  company's 
hospital,  where  she  arrived  between 
8  and  9  o'clock  in  the  morning. 
While  lying  on  the  ground  at  the 
scene  of  the  accident,  she  was  given 
a  hypodermic  injection  and  some  whis- 
key, as  she  remembers  it,  something 
like  three  times.  At  the  hospital, 
after  drinking  some  coffee,  she  was 
visited  by  the  physician  and  claim 
agent  of  the  company.  The  physician 
examined  plaintiff  to  ascertain  the  ex- 
tent of  her  injuries,  and  she  testified 
that  he  told  her  that  she  was  not  hurt 
at  all,  that  her  injuries  consisted  of 
slight  bruises  and  the  shock  only,  and 
that  she  was  frightened  and  nervous 
and  would  get  over  it  in  a  few  days, 
probably  a  week.  After  he  examined 
her  and  told  her  there  was  nothing 
the  matter,  she  asked  him  why  it 
was   her   side   hurt   her   so,   and   was 
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That  beeanse  of  the  matters  herein  stated  and  of  the  permanent  injuries 
received  by  plaintiff  as  hereinbefore  set  forth,  he  has  suffered  great  physical 
pain  and  mental  anguish,  and  that  he  will  continue  to  suffer  physical  pain  and 
mental  anguish  during  the  remainder  of  his  lifetime. 

That  by  reason  of  the  negligence  of  the  defendant  and  because  of  the 
matters  hereinbefore  set  forth,  plaintiff  has  been  damaged  in  the  sum  of 
$10,000,  no  part  of  which  has  been  paid. 

Wherefore,  plaintiff  prays  for  judgment  against  said  defendant  for  said 
[sum]  of  $10,000  and  for  the  costs  of  this  action. 

Answer. 
Comes  now  defendant,  and  for  its  answer  to  the  petition  of  plaintiff  herein 
states: 


told  it  was  just  from  the  fall,  and 
that  in  a  week  or  two  she  would  be 
all  right,  and  not  to  worry.  After 
he  left  she  was  given  another  hypo- 
dermic injection  to  relieve  the  pain 
which  was  coming  back  on  her.  About 
an  hour  afterwards  the  claim  agent 
returned  and  proposed  a  settlement, 
informing  her,  as  did  the  physician, 
that  she  was  frightened,  and  that  her 
hurt  consisted  of  bruises  and  the 
shock.  She  informed  him  that  she 
would  be  willing  to  settle,  but  if  she 
knew  she  was  injured,  she  would  not, 
as  she  was  a  widow  and  had  children 
to  support.  The  claim  agent  there- 
upon told  her  that,  if  a  settlement 
were  to  be  made,  it  had  to  be  made 
Immediately,  because  he  had  to  leave 
on  some  business,  and  that  she  signed 
the  release  believing  the  statements 
of  the  claim  agent  and  the  physician. 
The  injury  of  which  plaintiff  com- 
plained was  prolapsus  of  the  uterus, 
with  other  bruises  and  injuries  of  an 
internal  and  external  character.  Plain- 
tiff recovered  a  judgment  for  $6,200, 
which  defendant  claimed  was  so  ex- 
cessive as  to  be  evidence  of  the  fact 
that  it  was  given  under  the  influence 
of  passion  and  prejudice.  The  court 
pointed  out  that,  prior  to  the  acci- 
dent, plaintiff  had  always  been  well, 
and  had  made  a  living  for  herself 
and  two  children  by  washing  and 
running  a  boarding  house,  where  she 
had  from  12  to  15  boarders,  with  the 
same  number  of  rooms,  and  did  all 
the  work  herself,  in  which  occupa- 
tion she  made  from  $65  to  $75  per 
19  N.  C.  C.  A.— 49 


month;  that  since  her  injuries  she 
had  not  been  able  to  earn  anything 
at  all;  that  beside  other  treatments 
she  had  gone  to  Arizona  and  remained 
a  year  and  8  months,  taking  treatment 
for  her  lungs,  which  had  not  troubled 
her  prior  to  the  injuries  received  in 
the  wreck;  that  while  there  she  was 
in  the  hospital  for  over  4  months, 
paying  $60  a  month  for  nurse  and 
doctor  bills;  that  she  had  paid  to  a 
physician  in  Arizona  $270  and  yet 
owed  him  $100;  and  that  to  another 
physician  she  had  paid  altogether 
$95  for  treatment  for  the  prolapsus, 
on  account  of  which  she  had  since 
the  time  of  the  injury  suffered  in- 
tense pains,  suffering  agony  at  times. 
Under  these  circumstances,  the  court 
said  they  could  not  say  that  the  ver- 
dict was  excessive.  On  rehearing, 
the  court  adhered  to  its  former  de- 
cision that  it  was  not  necessary  for 
plaintiff  to  tender  back  the  amount 
received  as  consideration  for  the  re- 
lease, and  further  said  that  in  its 
judgment  it  did  not  add  anything  to 
the  effect  of  the  release  that  it  con- 
tained a  proviso  releasing  and  dis- 
charging all  suits,  actions  and  causes 
of  actions  or  claims  growing  out  of 
the  alleged  injury,  because  the  same 
facts  which  would  render  it  invalid 
against  plaintiff  in  one  particular 
would  render  it  equally  invalid  as  to 
the  other. 

4.  Family  physidan  also  representing 
company. 

Plaintiffs   brought   suit   for   injuries 
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Division  I. 

Defendant  admits  that  it  is  a  corporation  engaged  in  operating  a  line  of 
railroad,  substantially  as  alleged  in  said  petition; 

Admits  that  plaintiff  was  in  its  employ  as  switchman  on  or  about  the  date 
alleged; 

Admits  that  on  or  about  the  date  alleged,  and  while  in  its  employ,  plain- 
tiff received  an  injury,  but  whether  the  character  and  extent  of  said  injury 
are  as  alleged  in  his  petition,  defendant  has  neither  knowledge  nor  information 
sufficient  to  form  a  belief,  and  therefore  denies  the  same; 

And  defendant  denies  that  the  injury  to  plaintiff  was  the  result  of  any 
negligence  on  the  part  of  this  defendant. 


received  while  plaintiff  wife  was  a 
passenger  upon  defendant's  train; 
defendant  pleaded  a  release,  to  which 
plaintiffs  replied,  alleging  that  it  was 
procured  from  plaintiffs  through  the 
misrepresentation  made  by  Dr.  B, 
their  family  physician,  who  was  act- 
ing as  surgeon  for  the  railroad  com- 
pany, to  the  effect  that  the  injuries 
were  trivial,  and  that  she  would  be 
well  in  a  few  weeks,  and  by  his  in- 
sistence that  she  would  not  get  any 
more  in  case  of  suit.  Plaintiff  wife 
alleged  that  her  injuries  were  much 
more  serious  than  had  been  repre- 
sented by  Dr.  B,  that  they  were  per- 
manent, that  the  amount  paid  was 
inadequate,  and  that  she  had  been 
overreached  by  the  defendant  through 
its  surgeon,  who  was  acting  in  a  dual 
capacity.  The  jury  found  for  plain- 
tiffs for  $500,  and  defendant  appealed 
from  a  refusal  by  the  trial  judge  of 
a  motion  for  a  new  trial.  The  trial 
judge,  in  his  order  refusing  a  new 
trial,  said:  "I  think  it  is  fair  to  say 
the  testimony  does  not  convict  Dr. 
Black  of  a  fraudulent  intent  in  what 
he  did  and  said.  The  plaintiff's  coun 
sel  so  admitted  to  the  jury."  The  de- 
fendant requested  the  court  to  charge 
''that  in  this  case  there  ean  be  no 
recovery  unless  the  jury  are  satisfied 
by  the  preponderance  of  the  testimony 
that  the  release  in  this  ease  was  pro- 
cured by  fraud  or  misrepresenta- 
tion." The  trial  judge  modified  this 
instruction  by  adding  the  words  ''or 
mistake."  In  holding  that  this 
modification    of    defendant's    request 


to  the  instruction  was  error,  the  court 
said:  "The  mistake  on  account  of 
^hich  the  plaintiff  asked  to  be  re- 
lieved from  the  contract  is  that  she 
made  it  on  the  faith  of  the  opinion 
and  advice  of  Dr.  Black,  the  physi- 
cian selected  by  her,  as  to  the  extent 
of  her  injuries,  and  the  probability 
of  her  recovery  against  the  defend- 
ant. In  such  settlements,  resting 
necessarily  on  opinion,  both  parties 
know  that  they  are  taking  the  risk  of 
error  and  mistake,  and  a  release  in 
such  case  can  only  be  set  aside  on  the 
grounds  of  fraud  or  bad  faith  in  the 
transaction,  and  not  on  the  ground  of 
mistake  or  error  of  judgment  or  mis- 
leading statements  when  honestly 
made  in  good  faith."  The  judgment 
was  reversed  and  a  new  trial  granted. 
Lawton  v.  Charleston  &  W.  C.  B.  Co., 
91  8.  C.  332,  74  a  E.  750  (1912). 

5.  Medical  gymnast  representing  com- 
pany. 

While  riding  as  a  passenger  in  one 
of  defendant's  railway  cars,  plaintiff 
received  injuries  for  which  he  claimed 
damages  in  the  sum  of  $5,000,  less 
$600  which  he  acknowledged  to  have 
been  paid  to  him  by  defendant.  De- 
fendant pleaded  as  an  affirmative  de- 
fense, a  release  of  all  claims  for 
damage  m  account  of  the  injuries, 
wherein  the  consideration  was  recited 
as  being  "the  sum  of  $600  and  treat- 
ment till  eured  of  this  trouble  by  C. 
L.  Norbom,  medieal  gymnast,"  and 
in  reply  to  that  defense  plaintiff  al- 
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All  allegations  in  said  petition  contained  not  in  this  division  of  its  an- 
swer specifically  admitted,  defendant  denies. 

Division  n. 

For  farther  and  separate  defense  to  plaintiff's  cause  of  action,  defendant 
reaffirms  and  realleges  all  the  allegations  of  Division  I  thereof,  and  further 
says  that  it  denies  that  the  injury  received  by  plaintiff  was  the  result  of  any 
negligence  on  the  part  of  this  defendant,  its  agents  or  servants,  but  that  if 
the  plaintiff  was  injured  as  alleged  in  his  petition  as  a  result  of  any  negligence 
on  tke  part  of  this  defendant,  the  plaintiff  had  full  knowledge,  and  by  the  ex- 
ercise of  ordinary  care  could  and  should  have  had  full  knowledge  of  aU  the 


leged  that  after  the  injury  defendant* 
sent  to  him  a  physician  and  said  med- 
ical gymnast,  who  examined  him  as 
to  the  nature  and  extent  of  his  in- 
jury, and  advised  him  that  his  injury 
was  not  of  a  serious  nature,  and 
would  not  prove  permanent;  that  they 
could  and  would  effect  a  cure  within 
6  months,  and  that  plaintiff's  only 
loss  by  reason  of  the  injury  would  be 
the  loss  of  his  time  during  the  period 
necessary  to  effect  a  cure;  that  at  the 
time  of  signing  the  release  plaintiff 
did  not  know  the  extent  or  nature  of 
his  injury,  and  had  no  means  of  know- 
ing the  same  other  than  through  the 
statements  of  said  physician  and  gym- 
nast; that  he  believed  such  statements 
to  be  true,  and,  relying  thereon, 
signed  the  release;  that  the  state- 
ments and  representations  made  as 
to  the  extent  and  nature  of  his  in- 
jury were  not  true,  and  were  made 
for  the  purpose  of  inducing  plaintiff 
to  sign  the  release;  that  plaintiff  took 
treatment  of  the  medical  gymnast  as 
directed  by  defendant  until  advised 
that  he  could  not  be  cured,  and  that 
his  injury  would  prove  permanent. 
There  was  evidence  tending  to  show 
that  the  first  physician  who  called 
upon  and  treated  plaintiff  after  the 
accident  was  Dr.  G,  one  of  the  regu- 
lar surgeons  of  defendant,  who  had 
also  on  occasions  prior  thereto  ren- 
dered medieal  services  to  plaintiff's 
family,  but  whether  or  not  he  was 
then  called  at  the  instanee  of  the 
j>laintiff  was  not  shown.  He  called 
upon  plaintiff  five  or  six  times  prof  68- 


sionaUy,  and  about  3  weeks  after  the 
accident,  upon  the  recommendation  of 
Dr.  G,  plaintiff  commenced  taking 
treatment  from  the  medical  gymnast. 
Plaintiff  paid  the  gymnast  for  the 
first  two  or  three  treatments  while 
defendant  paid  for  all  the  subsequent 
ones,  which  continued  for  a  year  at 
frequent  intervals,  and  amounted  to 
over  $700,  which  arrangement  was  in 
accordance  with  the  agreement  made 
prior  to  the  signing  of  the  release. 
Plaintiff  testified  that  under  the  treat- 
ment by  the  medical  gymnast  he  im- 
proved very  rapidly  for  a  time,  and 
the  medical  gymnast  told  him  that 
the  best  thing  for  him  to  do  was  to 
get  a  settlement  with  the  company  as 
soon  as  x>OBsible  because  he  would 
soon  get  well;  that  ordinarily  such 
cases  would  take  from  30  to  60  days 
to  effect  a  cure,  and  that  there  were 
no  bones  broken  and  nothing  to  show 
for  an  injury  after  plaintiff  got  well, 
and  that  Dr.  S,  defendant's  physi- 
cian, also  said  that  plaintiff  would  get 
well  when  he  examined  plaintiff  a  few 
days  before  the  signing  of  the  re- 
lease. The  trial  court  took  the  ease 
from  the  jury  and  decided  as  matter 
of  law  that  the  release  was  not  se- 
cured by  fraud.  In  reversing  this 
judgment,  with  direction  to  grant 
plaintiff's  motion  for  a  new  trial, 
the  court  said:  ''It  is  true  in  this 
case  that  the  statements  of  Norbom 
may  in  a  sense  be  regarded  as  an  ex- 
pression of  his  opinion  touching  the 
future  recovery  of  appellant,  but  the 
unqualified    manner    in    which     they 
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matters  and  things  alleged  in  his  petition  as  constituting  negligence,  and  ap- 
preciated the  danger  to  himself  arising  therefrom;  that  with  such  knowledge 
and  appreciation  of  the  dangers  arising  from  such  alleged  negligence  he  con- 
tinued in  the  employment  and  assumed  all  risks  of  injury  arising  therefrom, 
and  cannot  recover. 

^  Division  HI. 

Defendant  further  pleading,  reafi&rms  and  realleges  all  the  allegations  of 
Divisions  I  and  11  hereof,  and  in  partial  defense  to  plaintiff's  cause  of  action 
and  mitigation  of  damages,  alleges  that  plaintiff  was  himself  guilty  of  negli- 
gence which  contributed  to  his  injury. 


were  made,  coupled  with  the  urgent 
recommendation  for  settlement,  ren- 
dered them  as  effectual  in  inducing 
appellant  to  make  the  settlement  and 
sign  the  release  as  if  they  had  been 
false  statements  touching  the  present 
physical  condition  of  broken  bones. 
We  think  the  fact  that  Norbom  may 
have  unintentionally  misrepresented 
to  appellant  hid  true  condition  at  the 
time  would  not  of  itself  prevent  the 
avoidance  of  the  release,  if  as  a  mat- 
ter of  fact  such  representations  were 
untrue,  were  made  in  the  interest  of 
respondent,  and  did  induce  appellant 
to  sign  the  release.  This  was  for  the 
jury  to  determine  under  all  the  cir- 
cumstances shown  by  the  evidence." 
Pattison  v.  Seattle  B.  &  8.  E.  Co., 
55  Wash.  625,  104  Pac.  825   (1909). 

B.    Street  railway. 

1.     Oompany's  local  surgeon. 

Plaintiff  was  injured  in  a  street 
railway  accident,  and  was  immedi- 
ately removed  to  a  nearby  drug  store 
where  she  was  attended  by  Dr.  H, 
the  company's  physician  and  surgeon, 
under  whose  direction  she  was  taken 
to  a  hospital,  stopping  on  the  way  for 
an  X-ray  examination.  She  was  49 
years  of  age,  and  for  18  years  had 
been  a  clerk  in  a  dry  goods  stoTO»  ber 
average  wages  for  some  time  pelor 
to  her  injury  being  $50  per  months 
Up  to  the  time  of  the  accident  her 
health  had  always  been  good,  but 
since   that  time  it  had  been  broken, 


and  her  erippled  condition,  resulting 
from  the  accident,  required  her  to  use 
crutches  down  to  the  date  of  the  trial. 
While  not  a  resident  of  the  city  in 
which  she  was  injured  and  cared  for, 
she  had  relatives  with  her  at  the 
time  who  remained  with  her  for  about 
a  week.  Dr.  McC  was  called  in  by 
Dr.  n  and  examined  plaintiff  on  the 
evening  following  the  injury,  and, 
after  plaintiff  had  been  for  some  time 
in  the  hospital,  she  consulted  an  at- 
torney, who  was  afterwards  one  of 
her  attdmeys  in  the  trial  in  the  c6urt 
below  and  on  this  appeal,  and,  after 
advising  with  him,  and  as  a  result 
thereof,  Dr.  A  was  sent  to  examine 
her,  and  after  talking  with  her  Dr. 
A  called  in  Dr.  McK  who  was  a  sur- 
geon, Dr.  A  being  only  a  physician. 
About  7  weeks  after  the  employment 
of  Dr.  A,  the  claim  agent  for  the 
company  visited-  plaintiff  at  the  hos- 
pital, talked  to  her  about  a  settle- 
ment, and  tendered  her  a  cheek  for 
$900.  He  told  her  that  was  all  the 
company  would  pay,  and  she  could 
take  that  or  nothing,  provided  she 
had  not  employed  an  attorney,  but, 
if  she  had  the  company  would  pay 
nothing,  and  that  he  had  settled  her 
hospital  and  other  expenses.  She  eon- 
suited  Dr.  A  and  he  gave  her  his 
opinion  as  to  her  conditions,  saying 
that  she  would  probably  not  be  able 
to  work  that  winter,  it  then  being  No- 
vember, and  advised  her  to  accept 
the  settlement,  but  cautioned  her  not 
to  tell  her  attorney  that  he  had  made 
that  recommendation.     She  thereupon 
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Division  IV, 

For  further  and  separate  defense  to  plaintiff's  cause  of  action,  defendant 
reaffirms  and  realleges  all  the  allegations  of  Divisions  I,  XL  and  HI  hereof. 

Defendant  admits  that  on  or  about  the  date  named  in  said  petition  plain- 
tiff, while  in  the  employ  of  defendant,  received  an  injury,  but  denies  that  said 
injury  was  the  result  of  any  negligence  on  the  part  of  this  defendant. 

Defendant  avers  that  on  account  of  said  injury,  plaintiff  made  claim 
against  this  defendant  for  damages  suffered,  liability  for  which  was  denied 
by  the  defendant. 

Defendant  avers,  however,  that  on  or  about  the  15th  day  of  June,  1915. 
said  claim  was  compromised  by  the  parties  hereto,  J.  F.  Malloy,  plaintiff,  and 
Chicago   Great   Western   Bailroad   Company,   defendant,  and  in   the   said   com- 


executed  a  release,  took  the  check  for 
$900,  and  gave  a  receipt  in  full  pay- 
ment for  her  claim.  She  kept  the 
check  from  November  until  the  fol- 
lowing March,  when  she  deposited 
it  in  her  checking  account  and  con- 
tinued to  check  against  it  for  about 
2  years  until  it  was  exhausted.  She 
then  commenced  suit  claiming  dam- 
ages in  the  sum  of  $30,000,  and  re- 
covered thereon  the  verdict  for  $9,100, 
being  $10,000  less  the  $900  already 
paid.  On  the  trial  the  defense  was, 
in  substance,  a  general  denial,  a  plea 
of  contributory  negligence,  and  a  plea 
of  the  settlement.  As  to  the  settle- 
ment, plaintiff  alleged  that,  from  the 
time  of  the  accident  until  the  date  of 
the  settlement,  she  was  in  the  charge 
of  the  physician  employed,  directed 
and  controlled  by  defendant;  that  said 
physician  misrepresented  to  her  the 
extent  of  her  injuries;  represented  to 
her  that  she  had  practically  recov- 
ered; kept  her  under  the  influence  of 
drugs  and  opiates,  so  that  she  felt 
little  pain;  and  advised  her  to  ac- 
cept the  tender  of  the  defendant; 
that  the  claim  agent  of  the  company 
co-operated  with  the  physician  to  de- 
ceive her  and  mislead  her  into  such 
settlement;  and  that  she  was  under 
the  influence  of  drugs  at  the  time  she 
signed  the  release  and  receipt.  Upon 
this  appeal  the  court  discussed  only 
the  question  raised  by  the  release, 
saying  that  the  validity  of  the  re- 
lease depended,  flrst,  upon  the  fair- 
ness and  good  faith  of  its  original 
execution,  or,  if  these  were  wanting 


or  there  was  sufieient  evidence  to 
justify  the  submission  of  that  ques- 
tion to  the  jury,  then,  second,  upon 
plaintiff's  ratification.  The  court 
said  that  the  rule  given  by  the  trial 
court  that  the  proof  of  fraud,  must 
be  clear  and  convincing  was  correct, 
but  that  the  mere  giving  of  such  a 
rule  did  not  furnish  such  proof,  but 
there  must  have  been  some  evidence 
before  the  jury  which  it  would  be  en- 
titled to  consider  as  clear  and  con- 
vincing. In  holding  that  there  was 
no  such  evidence  in  the  case,  the 
court  found  that  plaintiff's  allega- 
tion of  having  been  drugged  to  such 
an  extent  as  to  prevent  her  from 
comprehending  the  extent  of  her  in- 
juries at  the  time  of  the  settlement 
and  the  nature  and  extent  of  the  set- 
tlement, was  wholly  unsupported  by 
proof;  that  her  allegations  of  fraud, 
misconduct,  and  undue  influence  on 
the  part  of  defendant's  physician,  if 
intended  to  apply  to  Dr.  H,  was  very 
unsatisfactorily  proven,  and  if  in- 
tended to  apply  to  Drs.  A  and  McK, 
were  without  force  until  sufficient 
evidence  was  adduced  to  justify  the 
jury  in  finding  that  those  doctors 
were  in  the  employ  of  the  company. 
On  that  question  the  court  found  that 
there  was  not  only  no  such  proof,  but 
that  the  proof  conclusively  showed 
the  contrary,  it  appearing  that  Dr.  A 
was  employed  by  her  attorney,  and 
that  through  Dr.  A  she  employed  Dr. 
McK,  and  that  there  was  absolutely 
nothing  in  the  record  to  impeach 
their   good    faith    or   their   loyalty   to 
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promise,  in  consideration  of  the  sum  of  four  hundred  fifty  dollars,  this 
plaintiff  did  release  any  and  all  claims  for  damages  which  he  had  or  claimed 
to  have  against  this  defendant  on  account  of  or  arising  out  of  said  injuiy, 
and  that  by  reason  of  said  compromise,  the  claims  for  damages  which  plaintiff 
asserts  in  his  petition  have  been  fully  satisfied. 

That  to  evidence  said  compromise,  a  written  contract  was  entered  into* 
between  the  plaintiff  and  the  defendant,  which  contract  was  si^ed  by  the 
plaintiff  on  said  date,  to  wit,  June  15,  1915,  a  copy  of  which  is  hereto  at- 
tached  and   marked   Exhibit   ''A". 

Exhibit  "A". 
In    consideration    of    the    sum    of    four    hundred    fifty    &    no-100    dollars 


her  interests,  and  that  the  whole  the- 
ory of  plaintiff  that  Drs.  A  and  McK 
represented  the  defendant  company, 
as  well  as  the  theory  that  the  settle- 
ment was  procured  by  fraud  and  mis- 
representation, was  without  founda- 
tion save  in  the  unwarranted  infer- 
ence and  argument  of  counsel.  The 
court  said  that  apparently  plaintiff 
saw  fit,  in  the  matter  of  settlement, 
to  rely  upon  her  doctor  rather  than 
her  lawyer,  and  that  was  her  own 
affair,  a  settlement  made  under  such 
circumstances  being  just  as  binding 
as  though  it  were  made  under  the 
guidance  and  advice  of  her  attorney. 
The  court  further  said  that  an  in- 
struction that,  even  if  the  physician 
or  claim  agent  or  both  advised  the 
plaintiff  to  execute  the  relea'se,  that 
would  not  entitle  her  to  rescind  it, 
unless  they  coupled  the  advice  with 
false  representations  on  which  she  re- 
lied, while  a  correct  statement  of 
law,  had  no  application  to  the  pres- 
ent case,  for,  if  the  physician  alleged 
to  have  been  relied  upon  was  Dr.  H, 
plaintiff's  testimony  showed  that  she 
did  not  rely  upon  his  representation, 
but  expressly  called  Dr.  A  and  acted 
upon  his  advice,  and  if  the  physician 
referred  to  was  Dr.  A,  then  no  ad- 
vice given  by  him  and  no  reliance 
placed  upon  his  representation  could 
form  any  basis  for  the  recovery,  be- 
cause he  was  her  physician,  and  for 
his  representations  and  advice  the 
company  would  not  be  responsible. 
The  court  also  discussed  the  ques- 
tion   as    to    whether,    if    no    actual 


fraud  was  perpetrated  in  procuring 
the  release,  it  might  nevertheless  be 
held  a  settlement  for  such  injuries 
only  as  plaintiff  said  she  was  told 
of  by  the  physicians,  and  believed 
she  had  sustained,  and  held  that  there 
was  no  basis  for  such  claim  where,  as 
in  this  case,  it  was  sought  to  com- 
promise and  settle  a  general  claim 
for  all  the  injuries  resulting  from  a 
particular  accident,  and  there  was 
not  in  the  release  a  single  word  re- 
lating to  particular  injuries.  The 
court  held  that  the  motion,  made  at 
the  close  of  the  evidence,  for  a  di- 
rected verdict  upon  the  ground  that 
there  was  no  proof  in  any  manner 
tending  to  avoid  the  bona  fides  of  the 
release,  and  that  the  evidence  con- 
clusively showed  that  plaintiff  had 
fully  ratified  it,  should  have  been  sus- 
tained. The  judgment  was  accord- 
ingly reversed,  with  direction  to  the 
trial  court  to  enter  judgment  of  dis- 
missal. Colorado  Springs  ft  I.  By. 
Co.  V.  Huntling,  —  Colo.  — ^  181  Pac. 
129    (1919). 

While  plaintiff  was  alighting  from 
a  street  car  on  which  she  was  a  pas- 
senger, she  received,  according  to  the 
allegations  of  her  complaint,  severe 
injuries  which  permanently  injured 
and  prevented  her  from  pursuing  her 
vocation  as  a  trained  nurse,  and  in 
the  present  suit  for  damages  recov- 
ered a  judgment  for  $5,000.  On  the 
trial  defendant  offered  as  a  defense, 
in  addition  to  denial  of  negligence 
and  a  plea  of  contributory  negligence, 
that  plaintiff  had  released  defendant 
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($450)  paid  to  me  by  Chicago  Great  Western  Railroad  Company  the 
receipt  of  which  is  hereby  acknowledged^  I  do  hereby  release  the 
said  company  and  its  agents  and  servants  of  and  from  all  claims,  demands,  ac- 
tions, causes  of  action,  or  suits  at  law  for  or  because  of  any  matter  or 
thing  done,  omitted,  or  suffered  to  be  done,  by  the  said  company,  its  agents  or 
servants  up  to  and  including  the  day  of  the  date  hereof  and  especially  on  ac- 
count of  ail  injuries  of  every  kind  or  nature  received  by  me  on  the  7th  day 
of  March,  1915,  at  Oelwein,  Iowa,  wherein  I  strained  my  left  side  when  my 
feet  slipped  as  I  was  attempting  to  get  on  the  head  end  of  the  first  car  of  a 
string  of  cars  which  were  bein^  pushed  down  the  lead  by  yard  switch  engine, 
also  for  all  injuries  of  every  kind  or  nature  received  by  me  on  or  about  the 
17th  and  18th  days  of  March,  1915,  wherein  I  again  strained  my  side,  which 


from  further  liability  for  the  injories 
in  consideration  of  $250  paid  to  her 
and  the  payment  by  defendant  of  the 
expenses  incurred  for  medical  atten- 
tion by  a  physician  and  surgeon  in 
the  treatment  of  her  injuries.  Plain- 
tiff, while  admitting  the  execution  of 
the  release,  averred  that  it  was  in 
consideration  of  the  $250  alone,  and 
not  in  payment  of  the  expenses  in- 
curred to  the  surgeon,  and  averred 
that  plaintiff  was  under  no  obliga- 
tion to  pay  the  surgeon  by  reason  of 
the  fact  that  he  was  the  regular  sala- 
ried physician  of  defendant  and  at- 
tended upon  plaintiff  at  the  instance 
and  request  of  defendant,  and  that 
the  release  was  made  because  of  rep- 
resentations made  to  her  by  defend- 
ant's physicians,  either  through  mis- 
take as  to  the  facts  or  with  intent 
to  deceive  plaintiff,  and  that  the  re- 
lease was  signed  either  as  the  result 
of  a  mutual  mistake  as  to  the  char- 
acter and  extent  of  her  injuries  or 
was  fraudulently  and  wrongfully  pro- 
cured from  her.  It  appeared  from 
the  evidence  that  plaintiff  was  a 
large,  fleshy  woman,  weighing  about 
200  pounds,  and  was  between  60  and 
65  years  of  age;  that  defendant's 
physician,  Br.  B,  appeared  at  her 
home  by  direction  of  the  defendant 
soon  after  the  accident,  and  attended 
her;  that  on  his  first  examination  he 
found  she  had  been  hurt  in  her  lower 
limb,  and  that  he  manipulated  it  with 
his  hands,  measured  it,  tried  to  see 
if  it  worked  or  moved,  and  found 
that  it  did  not;  that  he  told  her  she 


would  be  all  right  in  about  10  days; 
that  she  was  suffering  more  from 
nervous  shock  than  anything  else,  and 
that  he  did  not  think  any  bones  were 
broken.  In  about  2  weeks  plaintiff, 
still  suffering  and  unable  to  move  her 
limb,  had  her  sister  telephone  Dr.  B 
to  bring  some  other  physician  with 
him  that  could  find  out  whether  her 
limb  was  broken,  and  the  next  day 
Dr.  B  brought  Dr.  K,  another  of  the 
surgeons  in  the  employ  of  defendant, 
who  both  examined  plaintiff,  measur- 
ing and  manipulating  the  injured 
limb,  and  Dr.  B  told  her  that  he 
would  call  in  the  morning  and  rei>ort 
the  result,  this  occurring  2  weeks 
after  the  injury.  There  was  conflict 
in  the  testimony  as  to  what  Dr.  B 
told  her  when  he  again  called,  plain- 
tiff testifying  that  he  assured  her 
that  she  would  be  as  well  as  ever 
and  could  go  about  her  business  in  3 
months,  and  Dr.  B  testifying  that  all 
he  had  stated  to  her  about  her  ulti- 
mate recovery  was  merely  stated  by 
way  of  opinion.  On  the  same  day 
or  a  day  or  two  thereafter,  defend- 
ant's claim  agent  called  and  the 
money  was  paid  to  plaintiff  and  the 
release  signed.  The  court  said  that 
it  was  not  disputed  that  the  injuries 
resulted  in  an  impacted  fracture,  nor 
was  there  any  question  but  that  in 
such  cases  the  fracture  almost  in- 
evitably resulted  in  a  shortening  of 
the  limb,  and  that,  knowing  the  fact 
of  an  impacted  fracture,  it  must  be 
assumed  that  Dr.  B,  granting  that 
he   was    a   competent    surgeon,    knew 
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was  caused  hj  attempting  to  get  on  the  side  of  Hart  Convertible  car  and 
also  hy  caboose  running  out  of  caboose  trace  cornering  engine,  at  which  time 
I  again  strained  my  side.  Was  employed  as  switchman  for  Chicago  Great 
Western  Railroad  Company  at  time  of  accidents. 

The  question  of  my  future  employment  in  no  way  enters  into  this  settle- 
ment and  no  verbal  promise  or  contract  for  future  employment  has  been  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  16th  day 
of  June,  1915.  Sgnd.    Jas.  F.  MaUoy,   [Seal.] 

Beply. 

Comes  now  the  plaintiff,  and  for  reply  to  the  answer  of  the  defendant 
herein  and  to  each  division  thereof,  states: 


that  it  would  have  resulted  in  a 
shortening  of  the  limb,  and  that  it 
was  impossible  for  plaintiff  ever  to 
become  as  well  as  ever,  as  good  as 
ever,  or  as  able  to  attend  to  her 
business  as  she  had  been  before  re- 
ceiving the  injury,  and  that  there 
was  evidence  on  the  part  of  plaintiff 
which,  for  the  purpose  of  the  case, 
must  have  been  taken  as  though  it 
stood  uncontradicted,  to  the  effect 
that  Dr.  R  had  told  her  that,  not- 
withstanding her  injuries,  she  would 
be  as  well  as  ever,  and  that  her  leg 
would  be  as  good  as  ever,  which,  un- 
der the  facts,  could  mean  nothing  but 
that  there  would  be  no  shortening  of 
the  limb,  no  crippled  condition  and 
no  permanent  disability.  The  court 
said  further  that  if  Dr.  B  in  effect 
told  plaintiff  that  she  would  suffer  no 
permanent  disability  or  impairment 
of  the  use  of  her  limb,  and  made  that 
statement  as  one  of  fact  and  not 
mere  opinion,  and  made  it  with  a 
knowledge  of  her  condition  which  he 
had  or  ought  to  have  had,  and  made 
it  with  the  intention  of  influencing 
her  action  in  settling  with  the  com- 
pany, she  would  not  be  bound  by  the 
release  unless  she  herself  knew  the 
nature  and  the  probable  result  of  the 
injury,  and  signed  the  release  and 
accepted  the  money  in  question,  know- 
ing at  the  time,  either  from  her  own 
experience  or  knowledge  or  from  what 
Dr.  B  had  told  her,  that  her  limb 
was  broken,  and  that  it  would  prob- 
ably result  in  a  shortening  of  the 
limb,  and  that  these  were  matters  to 


be  submitted  to  the  jury.  Any  and 
all  statements  of  the  doctor  as  to  the 
length  of  time  plaintiff  would  be  laid 
up,  how  long  she  would  be  confined 
to  her  bed  or  to  the  house,  and  how 
long  before  she  could  go  about  her 
business,  the  court  said,  could  be  and 
were  no  more  than  mere  expressions 
of  opinion.  The  court  said  that  the 
evidence,  so  far  as  concerns  that  fea- 
ture of  the  case,  warranted  the  sub- 
mission of  the  case  to  the  jury  under 
proper  instructions,  and  that  in  view 
of  that,  the  demurrer  interposed  by 
defendant  was  properly  overruled.  A 
motion  to  require  plaintiff  to  elect 
upon  which  of  her  causes  of  attack 
upon  the  release  she  would  go  to  the 
jury  was  made  by  defendant,  and  the 
court  said  it  should  have  been  sus- 
tained, saying:  **li  the  release  was 
entered  into  as  the  result  of  a  mu- 
tual mistake,  that  is  one  thing:  if 
it  was  the  result  of  fraudulent  rep- 
resentations and  procured  wrongfully, 
that  is  quite  another.  It  cannot  be 
both.  Plaintiff  must  stand  on  one  or 
the  other."  There  were  other  er- 
rors and  the  case  was  reversed  and 
remanded.  Carroll  v.  United  Bys.  Co. 
of  St.  Louis,  157  Mo.  App.  247,  137 
8.  W.  303  (1911). 

Plaintiff  brought  suit  against  de- 
fendant street  railway  company  alleg- 
ing that  at  the  time  of  the  accident 
in  question  he  was  a  cripple  com- 
pelled to  walk  on  crutches,  and  by 
reason  of  the  defective  condition  of 
the  steps  on  one  of  defendant's  cars 
he    was    thrown    to    the    street    witli 
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Division  I. 

Plaintiff  denies  each  and  every  affirmative  allegation  in  said  answer  con- 
tained except  as  the  same  are  hereinafter  specific^ly  admitted  or  except  as 
the  same  are  admissions  of  the  matters  alleged  in  plaintiff's  petition. 

Plaintiff  further  states  that  he  admits  that  on  or  about  the  16th  day  of 
Jnne,  1915,  he  signed  a  paper  purporting  to  be  a  receipt  for  certain  money  at 
that  time  paid  to  him  as  wages  by  the  defendant  and  a  release  of  all  claims 
for  wages  up  to  that  date.  That  a  copy  of  said  paper  was  not  furnished  him 
by  defendant,  and  that  as  to  whether  or  not  '^ Exhibit  A"  attached  to  defend- 
ant's answer  is  a  true  copy  of  the  paper  signed  by  plaintiff,  he  has  at  this 
lime  neither  knowledge  nor  information  sufficient  to  form  a  belief,  and  there- 
fore denies  that  said  exhibit  is  a  true  copy  of  said  receipt  so  signed  by  him. 


great  force,  and,  as  a  result,  his  left 
arm  and  wrist  were  bruised  and  he 
received  internal  injuries  in  the  re- 
gion of  his  appendix  which  caused  an 
abcess  and  inflammation  in  that  por- 
tion of  the  body  which  required  an 
operation.  Defendant  denied  negli- 
gence, pleaded  contributory  negligence, 
and  in  addition  pleaded  a  settlement 
by  which  plaintiff,  in  consideration  of 
$15,  released  the  company  from  all 
liability  on  account  of  the  accident. 
Plaintiff  replied  to  the  allegations  of 
defendant  concerning  the  release  that 
the  same  had  been  signed  upon  fraud- 
ulent representation  by  defendant's 
physician  that  his  injury  did  not 
amount  to  much;  that  such  physician 
negligently  failed  to  make  any  ex- 
amination of  plaintiff,  other  than  to 
look  at  his  hand  or  the  wrist  where 
it  was  injured;  that  such  physician, 
acting  for  defendant,  and  with  a 
view,  purpose  and  intention  of  mis- 
leading plaintiff  so  that  a  settlement 
for  comparatively  nothing  could  be 
secured,  negligently  failed  and  re- 
fused to  advise  plaintiff  that  the  full 
extent  of  his  injuries  could  not  be 
ascertained  until  some  future  time; 
and  that  such  physician  knew  or 
should  have  known  that,  where  a  per- 
son received  the  fall  that  plaintiff 
received,  he  could  not  know  within 
a  few  hours  the  extent  of  the  injuries 
received.  The  court  pointed  out  that 
plaintiff  did  not  allege  that  he  told 
the  physician  of  any  blow  that  he 
had  received  or  complain  of  any  pain 
in  the  region  of  his  appendix,  or  that 


he  had  any  bruises  of  any  kind  in 
that  vicinity,  but  that,  on  the  con- 
trary, so  far  as  the  reply  showed,  the 
only  injuries  complained  of  by  plain- 
tiff were  those  to  his  hand  and  wrist, 
and  that  no  facts  of  any  description 
which  would  lead  an  ordinarily  pru- 
dent physician  to  believe  that  plain- 
tiff had  been  injured  in  the  region 
of  his  appendix  were  brought  to  his 
attention.  In  affirming  the  judgment 
the  court  said:  "We  therefore  con- 
clude that  a  physician  who  gives  an 
honest  opinion  in  regard  to  the  con- 
dition of  a  patient  based  upon  all 
the  facts  that  are  brought  to  his  at- 
tention and  which  ordinary  care  would 
reveal,  cannot  be  said  to  have  fraudu- 
lently misrepresented  the  condition  of 
the  patient  merely  because,  without 
any  facts  on  which  to  base  an  opin- 
ion, he  failed  to  predict  that  the  pa- 
tient would  have  appendicitis."  Ham- 
mond V.  Louisville  B.  Co.,  170  Ky. 
357,  185  8.  W.  1129  (1916). 

2.     Company's  hospital  surgeon. 

Plaintiff,  while  a  passenger  on  one 
of  defendant's  cars,  sustained  a  com- 
pound comminuted  fracture  of  the 
bones  of  the  right  leg  near  the  ankle, 
the  manner  of  the  injury  not  being  de- 
scribed, as  defendant  admitted  at  the 
trial  that  it  was  originally  liable. 
He  was  taken  to  the  office  of  Dr.  P 
and  from  there  to  a  hospital.  Dr.  P 
accompanying  him.  About  5  weeks 
after  the  accident,  plaintiff's  leg  was 
amputated  below  the  knee,  and  later 
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Division  II. 
Replying  to  the  fourth  division  of  defendant's  answer,  plaintiff  states  that 
subsequent  and  immediately  after  he  was  injured  on  the  17th  day  of  Mareh, 
1915,  as  alleged  in  his  petition,  and  under  the  direction  of  the  defendant,  he 
was  treated  and  attended  by  a  physician  in  the  employ  of  the  defendant  com- 
pany and  whose  services  were  paid  for  by  said  company;  that  excepting  for  a 
few  treatments  following  shortly  after  said  injury,  he  received  medical  and 
surgical  treatment  only  from  Dr.  C.  J.  Saunders,  the  defendant's  physician  and 
surgeon  in  the  city  of  Fort  Dodge,  Iowa,  except  that  on  a  few  occasions  and 
for  temporary  treatment  and  under  the  direction  of  the  defendant,  in  the  ab- 
sence of  said  Dr.  Saunders  from  the  city,  he  was  treated  by  other  physicians 
whose  services  were  paid  for  by  said  defendant. 


it  became  necessary  to  amputate  it 
above  the  knee.  Sixteen  days  after 
the  accident  the  defendant's  superin- 
tendent paid  him,  on  account  of  the 
company,  $500,  and  agreed  to  pay  all 
his  hospital  and  surgical  expenses, 
and  the  plaintiff  released  the  defend- 
ant from  all  claims  and  demands. 
Defendant  relied  upon  that  settlement 
as  a  complete  defense,  to  which  plain- 
tiff replied  that  the  settlement  was 
fraudulently  obtained,  and  not  bind- 
ing. The  case  was  tried  twice  before 
the  present  suit,  each  trial  resulting 
in  a  verdict  for  plaintiff,  and  at  those 
trials  the  question  of  fraud  was  elim- 
inated by  the  court,  the  only  question 
submitted  to  the  jury  being  the  men- 
tal competency  of  plaintiff  to  make 
the  settlement  at  the  time  he  made  it. 
The  verdicts  were  set  aside  by  the 
law  court  because  it  appeared  clearly  to 
the  court  that  plaintiff  was  mentally 
competent  of  making  the  settlement, 
that  he  well  understood  at  the  time 
what  he  was  doing,  and  fully  appre- 
ciated the  effect  of  the  settlement. 
At  the  third  trial  the  presiding  jus- 
tice was  of  the  opinion  that  the  evi- 
dence on  the  question  of  competency 
was  no  more  favorable  to  plaintiff 
than  it  had  been,  and  instructed  the 
jury,  in  effect,  that  they  would  not  be 
authorized  to  find  a  verdict  for  plain- 
tiff on  the  ground  that  he  was  men- 
tally incompetent  of  making  the  set- 
tlement, but  that  if  they  found  cer- 
tain facts  to  be  true,  they  would  be 
authorized  to  find  that  the  settlement 
was    fraudulently    procured,    and    the 


jury  80  found.  The  ease  was  taken 
up  on  defendant's  exceptions  to  the 
instructions  of  the  presiding  justice 
on  the  question  of  fraud,  and  on  the 
denial  of  a  motion  for  a  new  triaL 
Two  or  three  days  after  the  accident 
Dr.  P  was  employed  by  defendant's 
superintendent  to  visit  plaintiff  at  the 
hospital,  and  was  directed,  so  he  tes- 
tified, to  see  that  everything  was  done 
to  save  plaintiff's  leg,  and  he  visited 
plaintiff  at  intervals  of  three  or  four 
days,  four  times  before  the  release 
was  executed.  Plaintiff  did  not  know 
that  Dr.  P  was  employed  by  defend- 
ant, and  although  he  had  not  him- 
self employed  him,  it  did  not  appear 
that  he  gave  the  matter  any  thought. 
Plaintiff  testified  that  Dr.  P  at  one 
time  told  him  that  he  thought  the  leg 
would  be  saved,  but  he  was  unable  to 
^x  the  time  the  statement  was  made, 
and  a  hospital  nurse  testified  that  Dr. 
P  told  the  plaintiff  every  time  that 
he  was  going  to  save  his  leg.  Dr.  P 
denied  having  told  plaintiff  that  he 
would  save  the  leg,  but  said  he  had 
some  hope  of  saving  it,  and  admitted 
upon  cross-examination  that,  at  one 
of  the  first  two  or  three  visits,  he 
might  have  told  plaintiff  that  he 
hoped  to  save  the  leg,  and  also  said 
that  he  reminded  plaintiff  that  Dr.  B, 
the  surgeon  in  charge  of  the  hospital, 
told  him  at  the  start  that  he  thought 
the  leg  would  have  to  come  ofiC,  and 
further  testified  that  the  day  before 
the  settlement,  the  last  time  he  saw 
plaintiff  before  the  settlement  was 
made,    he    thought    there     was     some 
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Plaintiff  states  that  immediately  prior  to  the  date  of  the  alleged  settle- 
ment referred  to  in  division  four  of  defendant's  answer,  and  prior  to  the  time 
Ihat  he  signed  the  written  receipt  for  defendant  and  accepted  from  defend- 
ant the  sum  of  $450,  said  Dr.  C.  J.  Saunders  stated  to  plaintiff  that  he  had  en- 
tirely recovered  from  his  said  injuries  received  and  sustained  on  said  17th  day 
of  March,  1915;  that  there  had  been  a  complete  recovery;  that  the  sprained  and 
lacerated  condition  of  the  ligaments  of  his  side  had  healed  and  said  ligaments 
had  united;  that  the  ruptured  blood  vessels  had  healed,  and  that  plaintiff  with 
a  few  days'  rest  was  fully  recovered  and  in  a  condition  to  resume  manual 
labor  of  any  kind  and  to  resume  his  usual  work  as  a  switchman.  He  further 
states  that  at  the  time  of  signing  said  receipt,  the  same  statements  were  made 
and  repeated  to  him  by  one  Eenzie,  the  superintendent  for  defendant  at  the 


chance  of  saving  the  leg,  and  that  he 
talked  with  him  that  day  about  the 
leg,  and  plaintiff  said,  in  connection 
with  some  talk  about  a  settlement, 
that  he  was  going  to  have  the  money 
and  keep  the  leg.  The  hospital  nurse 
testified  that  plaintiff  asked  him  sev- 
eral times  if  the  leg  could  be  saved, 
and  that  he  told  him  no,  and  Dr.  B 
testified  that  he  advised  amputation 
at  the  first,  and  that,  although  he 
talked  with  plaintiff  about  it,  he  never 
gave  him  any  encouragement  that  the 
leg  could  be  saved.  It  appeared  that 
the  plaintiff  and  defendant's  superin- 
tendent, Mr.  Farr,  agreed  upon  the 
terms  of  settlement  in  a  room  in  the 
hospital  to  which  plaintiff  had  been 
removed  for  that  purpose,  and  that 
no  one  else  was  present,  but  that 
nothing  was  said  by  either  as  to  the 
prospects  of  saving  the  leg.  Before 
the  release  was  executed  Dr.  B  was 
called  in  by  the  superintendent  and 
the  terms  of  the  settlement  were 
stated  to  him,  and  Dr.  B  testified  that 
he  read  the  release  to  plaintiff,  and 
explained  to  him  that  he  would  not 
get  any  more  money,  even  if  the  leg 
had  to  be  amputated.  The  court  said 
it  might  be  conceded  that  Dr.  P,  as 
plaintiff  testified,  told  him  at  one 
time  that  he  thought  the  leg  would 
be  saved,  and  said  that  if  it  ap- 
peared that  this  statement  of  opinion 
was  intentionally  false,  it  might  prob- 
ably be  inferred,  under  the  circum- 
stances, that  the  purpose  was  fraudu- 
lent, but  that  it  did  not  so  appear, 
and,  although  the  opinion  turned  out 


to  be  a  mistaken  one,  it  appeared  that 
plaintiff's  condition  became  worse 
about  a  week  after  the  settlement, 
and  yet  the  amputation  was  deferred 
two  weeks  longer,  no  reason  for  the 
delay  being  suggested  unless  it  was 
that  further  efforts  could  be  made  to 
save  the  leg.  The  court  said:  "The 
situation,  then,  was  this:  Mr.  Farr, 
we  assume,  feared  that  the  leg  could 
not  be  saved.  Indeed,  he  may  have 
had  a  strong  conviction  of  it.  The 
plaintiff  had  the  opinions  of  two  doc- 
tors to  be  guided  by,  one  unfavorable 
and  the  other  more  favorable,  but  not 
fraudulent.  He  hoped  to  save  the  leg. 
He  says  he  believed  he  would  save  it. 
He  chose  to  act  upon  that  belief,  and 
he  made  what  may  be  called  an  im- 
provident settlement.  It  is  asserted, 
and  not  denied,  that  he  said  he  meant 
to  'have  the  money  and  keep  the  leg.' 
This  statement  indicates,  we  think, 
that  he  knew  the  question  of  saving 
the  leg  was  debatable,  or,  at  least, 
had  been  debated."  Under  these 
circumstances,  the  court  stated,  it 
could  not  be  properly  said  that  the 
defendant  or  its  agent  had  fraudu- 
lently produced  a  false  impression 
upon  the  mind  of  the  plaintiff,  or  that 
the  probability  of  saving  the  leg  was 
a  fact  peculiarly  or  exclusively  with- 
in the  knowledge  of  the  defendant  or 
its  agents,  or  that  it  was  the  defend- 
ant's legal  duty  to  communicate  to 
the  plaintiff  the  belief  of  its  agents 
as  to  a  recovery,  and  that  the  ver- 
dict was  clearly  wrong,  and  the  mo- 
tion   for    a    new    trial    must    be    sus- 
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city  of  Oelwein,  Iowa,  said  Kinsey  making  the  further  statement  that  he  got 
his  knowledge  from  reports  made  to  him  by  the  defendant's  physician  and 
surgeon,  Dr.  Saunders. 

Plaintiff  states  that  the  assertions  and  representations  made  to  him  by 
said  physician  and  by  said  superintendent  were  of  material  facts;  that  the 
same  were  positively  made  as  true  and  were  for  the  purpose  of  securing  an 
undue  advantage  over  plaintiff  and  to  induce  him  to  sign  said  receipt  and  re- 
lease this  defendant;  that  he  in  good  faith  relied  on  said  statements  and  repre- 
sentations and  acted  thereon  in  signing  said  receipt  and  accepting  payment  of 
said  sum  of  money.  He  further  states  and  avers  the  fact  to  be  that  said  state- 
ments and  representations  were  false  and  were  well  known  to  be  false  by  de- 
fendant's  representatives,  viz.,  its  physician  and  superintendent,  at  the  time 


tained.  Barrett  v.  Lewiston,  B.  &  B. 
St.  R.  Co.,  110  Me.  24,  85  Atl.  306 
(1912). 

n.     Employee. 

A.    Railroad. 

1.     Company's  physician. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Burke,  —  Okla.  — ,  175  Pac.  547 
(1918),  plaintiff  sued  for  $40,000  dam- 
ages for  personal  injuries  suffered  by 
him  for  an  injury  to  his  knee  while 
employed  as  a  switchman  by  defend- 
ant. Defendant  answered  and  set  up 
that,  in  consideration  of  the  sum  of 
$2,500,  plaintiff  had  compromised  his 
claim  and  released  and  forever  dis- 
charged defendant  **from  any  and  all 
liability  for  all  claims  for  all  inju- 
ries, including  those  that  may  here- 
after develop."  Plaintiff's  reply  al- 
leged that  the  release  and  settlement 
were  obtained  by  false  and  fraudulent 
representations,  made  to  him  by  the 
doctors  and  claim  agents  of  defend- 
ant, to  the  effect  that  he  would  soon 
h%  well  and  that  the  injuries  were  not 
permanent;  that  he  relied  upon  said 
representations  and  made  the  settle- 
ment because  of  such  reliance;  that 
the  injuries  were  really  permanent; 
that  said  representations  were  untrue; 
and  that  the  plaintiff  tendered  back 
to  the  defendant  the  $2,500  received 
in  settlement  and  asked  that  the  re- 
lease be  held  null  and  void.  Plaintiff 
recovered  a  judgment  for  $7,500  less 
the  $2,500  paid  at  the  time  of  the  re- 


lease. The  uncontradicted  evidence 
showed  that  the  plaintiff  was  treated 
and  operated  upon  for  the  injuries 
received  by  the  surgeon  of  the  com- 
pany, who  positively  stated  to  the 
plaintiff  that  his  injuries  were  not 
permanent  and  he  would  recover,  and 
that  these  statements  of  the  surgeon 
were  communicated  to  the  claim 
agent  who  made  the  settlement  with 
plaintiff.  The  statements  of  the  sur- 
geon were  to  the  effect  that  plain- 
tiff's knee  would  be  all  right,  and 
with  gradual  usage  the  leg  would  be 
all  right,  there  being  nothing  that 
would  cause  permanent  injury.  An- 
other surgeon  called  to  testify  stated 
that  a  knee  with  the  semilunar  carti- 
lages misplaced  and  removed,  the 
ligaments  lacerated,  having  tender- 
ness with  the  accompanying  inflam- 
mation, would  have  its  function  per- 
manently impaired,  and  that,  how- 
ever the  inflammation  might  subside 
and  nature  replace  the  cartilage  with 
new  tissues,  those  tissues  would  never 
completely  fulfil  the  functions  of  the 
original.  The  court  said  that,  by 
adopting  and  pleading  the  release  as 
a  defense,  the  defendant  ratified  the 
act  of  the  surgeon  in  making  the 
statement  to  the  plaintiff  so  as  to  pre- 
sent as  a  matter  of  fact  the  question 
whether  the  release  was  void  for  con- 
structive fraud.  In  affirming  the 
judgment,  the  court  said:  **If  the 
statement  of  the  surgeon  to  the  plain- 
tiff, and  communicated  to  the  claim 
agent,  had  been  merely  an  expression 
of  his  opinion  as  to  the  injuries  suf- 
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the  same  were  made,  and  that  said  representations  were  knowingly  made  with 
the  intent  ta  mislead  the  plaintiff,  and  that  plaintiff  was  misled  thereby. 

Plaintiff  now  charges  the  fact  to  be  that  he  had  not  recovered  from  his 
said  injuries;  that  the  sprained  and  lacerated  ligaments  had  not  healed  and 
united  and  that  the  ruptured  blood  vessels  were  not  at  said  time  recovered 
from  said  injury,  and  he  states  that  he  was  in  no  condition  to  resume  manual 
labor,  which  fact  he  avers  was  well  known  to  said  physician  and  surgeon,  and 
he  states  that  he  would  not  have  signed  said  receipt  and  accepted  said  money 
were  it  not  for  his  reliance  upon  the  statements  and  representations  made  to 
him  which  he  at  said  time  believed  to  be  true.  The  plaintiff  states  that  as 
soon  as  he  attempted  to  resume  manual  labor  and  to  resume  his  work  as  a 
switchman  he  suffered  intense  pain,  passed  blood  from  his  lung,  and  was  wholly 


f ered  by  the  plaintiff,  such  statements 
would  not  have  been  sufficient  to  have 
avoided  the  release  in  question,  is  in 
accord  with  the  unbroken  line  of  de- 
cision, but  the  positive  statement  of 
the  surgeon,  the  servant  of  the  de- 
fendant, in  the  instant  case,  was  that 
the  injuries  of  the  plaintiff  were  not 
permanent  and  that  he  would  fully  re- 
cover, and  we  are  of  the  opinion  that 
the  positive  statements  made  by  Dr. 
Porter,  the  servant  of  the  defendant, 
to  the  plaintiff,  weie  material,  and 
that  plaintiff  had  a  right  to  rely 
thereon  in  making  settlement,  and 
said  representations  being  untrue  in 
fact,  even  though  the  falsity  was  not 
known  to  the  said  surgeon  and  they 
were  not  made  with  intent  to  deceive 
the  plaintiff,  plaintiff  had  a  right  to 
rescind  the  settlement,  as  the  state- 
ment of  the  surgeon  of  the  company 
that  the  injuries  of  plaintiff  were  not 
permanent  and  he  would  entirely  re- 
cover, upon  which  statement  plaintiff 
relied,  constituted  egnstructive  fraud; 
fraud  in  law."  The  cause  was  af- 
firmed. ... 

In  Seymour  v.  Chicago  ft  N.  W.  R.' 
Oo.,  181  Iowa  218,  164  N.  W.  352 
(1917),  plaintiff  sued  for  personal  in- 
juries received  while  in  the  employ 
of  defendant,  and  it  was  af&rmatively 
defended  and  admitted  that  plaintiff 
had  made  a  written  settlement  which 
acknowledged  receipt  of  $500  in  full 
satisfaction,  and  contained  a  state* 
ment  that  the  signer  had  read  and 
understood  the  release  and  that  no 
contract    or    promise    of    employment 


was  made  with  him.  Plaintiff  replied 
that  the  settlement  was  not  binding 
because  of  fraudulent  statements 
made  to  plaintiff  by  the  defendant's 
claim  agent  and  physician.  It  was 
alleged  that  the  assistant  claim  agent, 
with  fraudulent  intent  to  deceive  and 
induce  the  settlement,  told  plaintiff 
that  he  was  making  a  big  fuss  over 
his  injuries,  which  were  trifling,  and 
that  plaintiff  should  have  been  at 
work  in  defendant's  freight  service 
for  6  weeks;  and  that  the  general 
claim  agent  of  defendant  fraudulently 
stated  and  represented  to  plaintiff 
that  his  shoulder  would  be  all  right, 
and  that  in  case  anything  happened 
to  plaintiff  on  his  resuming  his  former 
employment  defendant  would  take 
care  of  him.  The  court  said  that  the 
claim  agents  were  not  doctors  and  had 
no  personal  knowledge  of  the  physical 
condition  of  plaintiff,  and  that  what 
they  said  was  the  expression  of  a 
naked  opinion  upon  which  plaintiff, 
under  the  circumstances,  had  no  right 
to  rely.  As  to  the  fraud  on  the  part 
of  defendant's  physician,  it  appeared 
that  plaintiff,  after  talking  to  defend- 
ant's assistant  claim  agent,  went  to 
Dr.  H,  who  was  the  chief  surgeon  of 
defendant,  who  examined  plaintiff  and 
told  him  that  his  injury  was  not  x>^r- 
manent  and  that  he  would  be  able  to 
resume  his  run  as  a  freight  brakeman 
in  from  four  to  six  weeks,  and  the 
agent  testified  that  he  honestly  be- 
lieved what  he  told  plaintiff.  The 
court  said  it  was  only  by  considering 
testimony   as   to   plaintiff's    condition 
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unable  to  perform  manual  labor  of  any  kind,  and  that  hia  said  injaries,  as  al- 
leged in  his  petition,  are  permanent. 

That  by  reason  of  the  facts  herein  stated  said  receipt  and  release  was 
procured  by  fraud,  and  plaintiff  was  by  fraud  and  misrepresentations  induced 
to  sign  the  same;  and  that  said  release  and  receipt  are  void,  of  no  legal  force 
or  effect  and  not  binding  on  plaintiff. 

Division  III. 

Plaintiff  states  that  subsequent  to  the  injuries  received  by  him  on  the  17th 
day  of  March.  1915,  as  alleged  in  his  petition,  he  was  placed  in  the  care  of  the 
defendant's  physician  and  surgeon,  one  Dr.  C.  J.  Saunders  of  Fort  Dodge,  Iowa, 
except  for  a  few  treatments  received  from  the  defendant's  doctor  at  Oelwein, 


later  than  when  Dr.  H  saw  him  that 
there,  was  room  to  claim  that  the 
doctor  was  mistaken  or  that  his  opin- 
ion was  an  unreasonable  one,  and 
when  it  was  further  considered  that 
there  was  no  evidence  that  the  doctor 
was  present  at  the  settlement  or 
spoke  with  reference  to  or  in  aid  of  a 
settlement,  the  statement  made  by 
Dr.  H  made  no  question  of  fraudu- 
lent representation  for  the  jury.  It 
was  further  contended  in  effect  that 
Dr.  H  knew  that  plaintiff  had  an  in- 
curable dislocation,  or  knew  that  the 
injury  made  a  second  dislocation 
highly  probable,  of  which  fact  plain- 
tiff was  ignorant,  and  that  the  opin- 
ion given  by  the  doctor  therefore 
amounted  to  a  fraudulent  conceal- 
ment. The  court  recognized  the  rule 
that  concealment  may  operate  as  a 
fraud,  and  said  that  the  claim  that 
the  jury  should  have  had  the  question 
rested  on  the  argument  that  a  second 
dislocation  was  most  likely  to  occur, 
and  that  a  skilled  surgeon  like  Dr.  H 
must  have  known  this,  and  therefore 
his  silence  on  the  point  might  have 
been  fraudulent  concealment.  It  ap- 
peared that  15  days  before  the  set- 
tlement was  made  plaintiff  went  to 
work  as  a  passesger  brakeman,  and 
that  he  quit  that  service  and  returned 
to  his  work  as  a  freight  brakeman  16 
days  after  Dr.  H  had  given  his  opin- 
ion that  the  injuries  were  not  perma- 
nent, and  that  he  remained  in  that 
service  for  about  two  months,  and 
would  probably  have  done  so  indefi- 
nitely if  he  had  not  suffered  a  second 


dislocation,  and  that  it  did  not  ap- 
pear, even  on  what  was  found  after 
the  second  injury,  that  the  outward 
signs  disproved  the  prognosis  of  Dr. 
H  made  before  there  was  a  second 
injury.  The  court  said  it  was  a  seri- 
ous question  whether  the  whole  con- 
troversy might  not  be  disposed  of  by 
holding  that  the  representations  of 
Dr.  H  were  the  truth  under  these  cir- 
cumstances, but  that  the  court  did 
not  care  to  base  its  opinion  upon  a 
finding  to  that  effect,  and  held  that, 
under  the  circumstances,  no  sufficient 
evidence  was  presented  that  there  was 
any  fraud  on  the  part  of  Dr.  H  in 
stating  his  opinion  as  to  the  extent 
of  plaintiff's  injuries.  In  this  con- 
nection the  court  pointed  out  that 
there  was  a  difference  of  opinion  as 
to  whether  a  second  dislocation  was 
probable  from  the  first  injury  even 
among  the  expert  witnesses  called  on 
behalf  of  plaintiff,  and  the  fact  that 
a  physician  gave  an  honest  opinion 
and  other  doctors  did  not  have  such 
opinion  does  not  indicate  that  its  ut- 
terance is  a  fraud.  The  judgment  of 
the  trial  court  for  defendant  upon  a 
directed  verdict  against  the  plaintiff 
was  affirmed. 

While  engaged  in  interstate  com- 
merce in  the  capacity  of  a  brake- 
man  on  a  local  freight  train,  plaintiff 
was  injured  while  throwing  a  jack 
switch,  by  the  block  on  the  switch 
lever  striking  his  right  foot  and 
breaking  the  bones  and  wounding  the 
tendons  to  such  an  extent  that  he 
was   laid   off   from   work   for   several 


Digitized  by 


Google 


1919] 


Malloy  v.  Chicago  Grbat  Westekn  R.  Co. 


783 


and  also  excepting  that  on  a  few  occasions  in  the  absence  of  said  Dr.  Saun- 
ders from  the  city  of  Fort  Dodge,  and  under  the  direction  of  the  defendant, 
he  received  temporary  treatment  from  other  physicians  whose  services  were 
paid  ffor]  by  defendant. 

Plaintiff  states  that  at  the  time  he  signed  the  receipt  or  release  referred 
to  in  division  four  of  defendant's  answer,  and  received  from  defendant  the 
payment  as  therein  alleged,  that  both  plaintiff  and  defendant  were  wholly  and 
unconsciously  ignorant  of  the  nature  and  character  and  extent  of  plaintiff's  in- 
juries; that  it  was  not  contemplated  by  either  plaintiff  or  defendant  that  said 
payment  and  release  compensated  plaintiff  or  was  in  fact  a  release  or  settle- 
ment for  injuries  sustained  other  than  the  loss  of  time  for  the  period  between 
March  17  and  June  16,  1915;  that  at  the  time  of  the  execution  of  said  release, 


months  and  his  right  foot  was  per- 
manently injured.  He  alleged  negli- 
gence of  defendant  in  failing  to  fur- 
nish a  safe  and  suitable  appliance, 
in  that  the  switch  was  old,  worn, 
rusty  and  out  of  date,  and  not  in 
working  order,  and  to  his  complaint 
defendant,  in  addition  to  the  usual 
defenses,  pleaded  that  plaintiff  had 
voluntarily  released  it  from  all  lia- 
bility. Defendant  had  judgment,  from 
which  plaintiff  appealed.  The  question 
was  raised  as  to  whether  the  release 
was  affected  by  a  provision  of  the 
Federal  Employers*  Liability  Act  pro- 
viding **Any  contract,  rule,  regula- 
tion, or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by 
this  act,  shall  to  that  extent  be 
void,"  and  it  was  held  that  the  pro- 
vision in  question  had  reference  to 
contracts  made  by  parties  prior  to 
the  injury,  but  that  there  was  no  pro- 
vision in  the  statute  preventing  the 
parties  from  agreeing  upon  the  terms 
of  settlement  after  the  cause  of  action 
had  arisen  out  of  the  injury.  The 
testimony  concerning  the  release 
tended  to  show  that  defendant's 
physician  not  only  advised  plaintiff 
that  his  foot  was  well,  but  that  he 
phoned  to  defendant  that  plaintiff 
was  all  right;  that  the  physician  knew 
when  he  advised  plaintiff  that  his  foot 
was  all  right  that  it  would  have  been 
necessary  for  plaintiff  to  release  the 
defendant  from  liability  to  get  em- 
ployment;   that   plaintiff  was  induced 


to  grant  the  release  by  reason  of  his 
reliance  upon  the  advice  of  the  phy- 
sician as  to  his  physical  condition; 
that  the  advice  of  the  physician  was 
erroneous,  and  that  he  failed  to  exer- 
cise due  care  in  ascertaining  the  fact 
upon  which  he  based  his  opinion  as 
to  the  condition  of  plaintiff's  injury 
by  failing  to  fesort  to  the  X-ray;  and 
that  plaintiff  was  unduly  influenced 
by  the  erroneous  advice  of  the  phy- 
sician while  acting  within  the  scope 
of  his  authority,  and  that  such  er- 
roneous advice  was  the  direct  and 
proximate  cause  of  the  signing  of  the 
release  by  plaintiff,  for  which  defend- 
ant was  responsible.  The  court  held 
that  the  trial  judge  was  in  error  in 
granting  a  motion  for  the  direction 
of  a  verdict  and  reversed  the  judg- 
ment and  remanded  the  case  for  a 
new  trial.  Ballenger  v.  Southern  B. 
Co.,  106  8.  0.  200,  90  S.  E.  1019 
(1916). 

In  St.  Louis,  I.  M.  A  S.  B.  Co.  v. 
Carter,  93  Ark.  589,  126  S.  W.  99 
(1910),  the  testimony  on  the  part  of 
plaintiff  tended  to  establish  that  he 
was  in  the  employ  of  defendant  as  a 
brakeman,  and  while  he  was  engaged 
in  the  performance  of  his  duties  in 
unloading  freight  he  had  rolled  a 
barrel  of  lard,  weighing  from  400  to 
500  pounds,  to  the  door  of  a  car,  and 
was  engaged  in  removing  it  from  the 
car,  defendant  negligently  and  care- 
lessly kicked  or  shoved  a  number  of 
cars  with  great  violence  against  the 
box  car,  knocking  plaintiff  and  the 
barrel    of   lard    from    the    car   to    the 
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plaintiff  and  defendant  did  not  know  or  consider  the  nature  and  extent  of  plain- 
tiff's  injuries  and  that  said  payment  of  the  money  was  made  and  receipt  or  re- 
lease signed  by  plaintiff  in  ignorance  of  the  fact  that  the  injuries  sustained  by 
him  on  the  17th  day  of  March,  1915,  were  not  healed  and  recovered,  that  the 
lacerated  ligaments  and  blood  vessels  had  not  healed  and  reunited,  that  both 
plaintiff  and  defendant  were  wholly  and  mutually  mistaken  in  regard  to  plain- 
tiff's condition  at  said  time,  and  that  all  that  was  contemplated,  intended  and 
considered  in  such  settlement  was  the  payment  for  the  time  lost  by  plaintiff, 
estimated  at  the  amount  that  he  would  have  earned  in  his  employment  as  a 
switchman,  together  with  the  sum  plaintiff  had  paid  or  obligated  himself  to 
pay  to  a  physician  or  physicians  for  treatment  at  times  when  the  defendant's 
physician  was  absent  from  the  city  of  Fort  Dodge. 


ground,  so  that  the  barrel  struck  him 
on  the  small  of  the  back,  injuring  him 
severely.  A  few  days  thereafter  his 
disability  developed  more  fully,  and 
on  the  advice  of  the  local  physician 
of  the  defendant  he  went  to  its  hos- 
pitaL  The  injury  affected  his  entire 
nervous  system,  and  while  at  the  hos- 
pital he  was  under  the  treatment  of 
a  number  of  defendant's  surgeons 
and  specialists,  and,  after  he  had  been 
at  the  hospital  nearly  5  months,  de- 
fendant's chief  surgeon  at  the  hos- 
pital made  an  examination  of  him, 
and  told  him  that  he  was  completely 
recovered,  that  there  was  nothing  the 
matter  with  him,  except  that  he  had 
stayed  at  the  hospital  so  long  and 
worried  himself;  and,  when  asked  by 
plaintiff  if  he  could  depend  on  what 
the  surgeon  said,  that  there  would  be 
no  danger  thereafter,  the  surgeon 
replied:  **Tou  sure  can  do  it."  The 
surgeon  then  sent  him  to  the  gen- 
eral claim  agent  of  the  defendant, 
where  he  executed  a  release,  there  be- 
ing a  sharp  conflict  in  the  testimony 
of  plaintiff  and  the  claim  agent  as  to 
what  occurred  at  its  execution,  plain- 
tiff testifying  that  they  spoke  about 
the  surgeon  pronouncing  him  fully  re- 
covered, and  that  they  then  agreed 
that  the  amount  of  the  wages  that 
would  be  due  to  him  for  the  time 
which  he  had  lost  was  $325,  and  that 
he  then  signed  the  release,  and  re- 
ceived a  voucher  for  that  amount. 
The  release,  in  effect,  stated  that  the 
receipt  of  the  sum  was  in  full  accord 
and    satisfaction    of    all    claims    and 


damages  growing  out  of  the  injuries. 
Plaintiff  returned  to  his  home,  and 
in  a  few  days  he  began  to  suffer  pain 
from  the  injury,  and  to  grow  worse, 
so  that  he  consulted  his  family  doc- 
tor, who  examined  him  and  then 
called  in  two  other  physicians  to  ex- 
amine him,  and  they  testified  that  he 
had  a  depression  in  the  lower  portion 
of  his  spine  between  the  fourth  and 
fifth  lumbar  vertebrae,  and  that  he 
had  a  fracture  of  the  coccyx  bone. 
Those  physicians  continued  their 
examination  and  treatment  of  him  for 
some  time,  and  at  the  trial  a  board 
of  four  physicians  was  appointed  to 
make  a  physical  examination,  two 
being  selected  by  the  plaintiff  and 
two  by  defendant,  and  they  appeared 
in  the  case  as  witnesses,  and  in  addi- 
tion, other  physicians  gave  testimony 
upon  the  trial  of  the  case  relative  to 
the  nature  and  extent  of  the  injury 
sustained  by  plaintiff,  and  the  evi- 
dence on  his  behalf  tended  to  prove 
that  the  injury  had  caused  a  great 
depression  between  the  fourth  and 
fifth  lumbar  vertebrae  and  a  fracture 
of  the  coccygeal  bone,  that  this 
caused  a  present  paralysis  of  one  of 
plaintiff's  legs  and  might  result  in 
the  paralysis  of  his  urinal  organs, 
and  the  muscles  controlling  the  bowels, 
that  the  injury  did  and  would  con- 
tinue to  give  the  plaintiff  intense  pain 
and  disable  him  from  labor,  and  some 
of  the  physicians  declared  the  injury 
permanent.  Plaintiff  was  a  married 
man,  28  years  old,  and  sued  for  $50,- 
000    damages.      The   jury   returned   a 
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That  it  was  not  the  intention  of  either  party,  plaintiif  or  defendant,  to 
compensate  plaintiff  for  injuries  sustained,  but  for  loss  of  time  only,  and  he 
avers  the  fact  to  be  that  both  parties  were  mutuiJly  and  wholly  mistaken 
as  to  plaintiff's  condition  at  the  time  of  said  alleged  settlement,  and  that  both 
parties,  plaintiff  and  defendant,  were  mutually  mistaken  at  said  time. 

That  by  reason  of  the  matters  herein  set  forth,  that  is,  the  mutual  mis- 
take of  both  plaintiff  and  defendant  as  alleged,  and  because  of  the  fact  that 
there  was  no  consideration,  therefore  said  alleged  release  and  settlement  is 
void  and  binding  on  neither  party  hereto,  and  plaintiff  refuses  to  be  bound 
thereby.  He  states  that  said  alleged  settlement  was  not  in  fact  and  was  not 
intended  to  be  in  settlement  of  anything  more  than  his  loss  of  time  up  to 
the  date  thereof. 


verdict  in  his  favor  for  $5,000,  less 
the  $325  received  by  him,  and  from 
a  judgment  entered  thereon  defendant 
prosecuted  this  appeaL  In  affirming 
the  judgment,  the  supreme  court  ap- 
proved an  instruction  given  by  the 
trial  court  on  behalf  of  plaintiff  as 
follows:  "But  if  the  jury  find  from 
the  preponderance  of  the  evidence 
that  before,  or  at  the  time,  the  con- 
sideration was  paid  for  said  release, 
and  the  same  was  executed,  the  phy- 
sician and  surgeon  of  the  defendant 
railway  company  made  an  examina- 
tion of  the  plaintiff's  injuries,  and 
thereupon  assured  the  plaintiff  that 
his  injuries  were  not  permanent,  but 
that  plaintiff  would  be  able  to  resume 
his  position  and  duties  with  defendant 
in  a  short  time,  and,  relying  upon  said 
statement  to  be  true,  he  executed  said 
release,  thinking  it  a  settlement  for 
wages  for  time  lost  on  a<7eount  of  the 
injury,  but  soon  afterwards  it  was 
developed  that  plaintiff  was  perma- 
nently injured,  and  that  he  would 
never  be  able  to  perform  labor  in  his 
line  of  employment,  but  that  at  the 
time  of  making  said  statements  de- 
fendant's physician  and  surgeon  either 
knew  that  plaintiff  was  permanently 
injured  and  misrepresented  that  faet, 
or  was  honestly  mistaken  as  to  ex- 
tent of  plaintiff's  injuries,  and  mis- 
led him  into  signing  said  release,  then 
plaintiff  is  not  bound  by  the  same, 
and  the  jury  should  so  find."  The 
principal  objection  to  the  instruction 
was  to  the  words  "thinking  it  a  set- 
tlement for  wages  for  time  lost  on 
19  N.  0.  C.  A.— 50 


aceount  of  the  injury,"  defendant 
claim;ing  that  the  instruction  permit- 
ted the  jury  to  find  for  plaintiff,  if 
they  found  that  it  was  a  settlement 
for  time  lost  only.  The  court  said, 
however,  that,  construed  as  a  whole, 
the  instruction  required  plaintiff  to 
show  both  that  the  instrument  was 
obtained  by  misrepresentations  or 
fraud  and  also  that  he  thought  it  was 
a  settlement  for  wages,  and  that  any 
error  in  the  clause  objected  to  was 
therefore  not  prejudicial. 

Plaintiff's  arm  was  broken  at  th^ 
elbow  while  he  was  employed  by  de- 
fendant as  a  freight  braken>an,  and 
he  was  taken  to  M  and  placed  in 
charge  of  defendant's  physician  and 
surgeon  at  that  place,  who  reduced 
the  fracture  and  rendered  such  serv- 
ices as  were  necessary  to  proper  treat- 
ment of  the  injury.  Plaintiff  remained 
there  in  the  defendant's  hospital  under 
the  care  of  the  physician  for  about  3 
weeks,  and  soon  after  leaving  the 
hospital  expressed  a  desire  to  visit 
relatives  residing  in  S.  The  M  phy- 
sician consented,  and  prepared  the 
arm  for  a  journey,  advising  plaintiff 
to  consult  a  physician  at  8  for  such 
advice  and  treatment  as  might  be 
found  necessary,  and  gave  him  a  let- 
ter of  introduction  to  defendant's 
physician  at  S.  Plaintiff  presented 
the  letter  to  this  physician,  who  re- 
moved some  of  the  bandages  and  gave 
plaintiff  some  instructions  about  the 
care  of  the  arm.  Plaintiff  visited  the 
physician  at  different  times  for  about 
a  month  at  that  place.     On   one   of 
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Wheref orOi  plaintiff  renews  the  prater  of  his  petition. 

Amendment  to  Beply. 
Division  IV. 

Plaintiff  states  that  subsequent  to  the  time  he  sustained  the  injuries  com- 

Elained  of  in  his  petition,  he  filed  petition  and  claim  against  said  defendant 
efore  the  industrial  commissioner  of  the  state  of  Iowa,  under  the  provisions 
of  Chapter  8-a,  Title  12  of  the  1913  Supplement  to  the  Code  of  Iowa,  and  acts 
amendatory  thereof.  That  his  petition  and  claim  filed  under  the  provisions 
of  said  Code  chapter  as  herein  stated,  was  for  injuries  sustained  while  in  the 
employ  of  the  defendant  and  including  the  injuries  received  on  the  night  of 


the  visits  he  claims  to  have  stated  to 
the  doctor  that  he  was  anxious  to 
make  a  settlement  with  the  company 
and  to  go  back  to  work,  and  inquired 
about  the  condition  of  his  arm,  and 
whether  it  would  be  advisable  to  re- 
turn to  work,  and  the  physician  then, 
and  again  upon  a  visit  to  him  about 
a  week  later,  stated  that  the  arm  was 
all  right  and  would  be  perfectly  well 
within  6  months,  and  advised  that  he 
should  not  undertake  any  heavy  work 
and  that  he  should  not  go  to  work 
as  a  freight  brakeman  for  at  least 
6  months.  Plaintiff  testified  that,  in 
reliance  upon  the  statements  of  this 
physician,  he  returned  to  M,  made  a 
settlement  with  the  company,  and  re- 
turned to  work  upon  one  of  its  pas- 
senger trains.  In  reply  to  defend- 
ant's plea  of  the  release  plaintiff  al- 
leged that  the  statements  of  the  phy- 
sician were  false  and  untrue,  and 
known  to  be  false  and  untrue  when 
made,  and  further  claimed  that  the 
injured  arm  was  improperly  set  by 
the  M  physician,  would  never  be  re- 
stored to  Its  former  condition,  and 
that  in  consequence  plaintiff  was  per- 
manently injured,  and  that  the  set- 
tlement he  made  for  an  amount  equal 
to  the  wages  lost  during  the  time  he 
was  out  of  employment  was  wholly  in- 
adequate and  unjust.  The  court  said 
that  since  the  S  physician  did  not 
know  of  the  improper  or  imperfect 
setting  of  the  fracture,  and  was  not 
called  upon  to  examine  the  arm  for 
the  purpose  of  ascertaining  its  con- 
dition in  that  respect,   and  was  not 


under  any  duty  to  do  so,  it  was  clear 
that  the  expression  of  his  opinion  that 
the  arm  would  be  all  right  in  a  short 
time  was  not  such  a  false  or  fraudu- 
lent representation  as  would  justify 
setting  aside  the  settlement  made;  and 
that,  as  plaintiff  was  fully  aware  of 
the  fact  that  his  connection  with  the 
case  was  temporary  and  for  the  pur- 
pose only  of  rendering  such  treat- 
ments as  might  be  necessary  during 
plaintiff's  visit  to  8,  and  as  he  also 
knew  that  the  only  person  capable  of 
speaking  with  first  knowledge  on  the 
subject  was  the  physician  at  M,  and 
that  at  most  the  knowledge  of  the 
physician  at  8  was  superficial  and  the 
result  of  a  mere  casual  inspection  of 
the  injured  arm,  it  would  seem  that, 
if  plaintiff  in  good  faith  desired  in- 
formation as  regarded  settling  his 
claim  he  should  have  implied  to  the 
physician  at*  M,  who  knew  or  ought 
to  have  known  the  facts,  and  upon 
whose  representation  plaintiff  would 
have  had  the  right  to  rely.  The  eourt 
said  further  that  the  testimony  of 
plaintiff  made  it  reasonably  dear  that 
he  did  not  in  fact  rely  upon  the  ad- 
vice of  the  physician  at  8,  as  that 
physician  advised  him  not  to  under- 
take heavy  work  and  not  to  engage 
as  a  freight  brakeman,  but,  contrary 
to  the  advice,  plaintiff  abandoned  the 
passenger  train  service  and  went  to 
work  as  a  freight  brakeman  for  de- 
fendant within  a  very  diort  time 
after  the  advice  was  given  and  con- 
tinued therein  for  several  months, 
until  it  was  claimed  his  arm  failed 
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the  17th  day  of  March,  1915.  PlaintifP  states  and  shows  to  the  court  that 
the  defendant  appeared  in  said  proceedings  and,  in  answer  to  plahitiff's  claim 
ior  review  and  for  compensation,  stated  and  averred  that  plaintiff's  injuries 
new  out  of  his  employment  while  engaged  in  interstate  commerce,  and  that 
his  right  of  recovery,  if  any,  was  eovemed  wholly  by  the  Act  of  Congress 
known  as  the  Employers'  Liability  Act.  Plaintiff  further  states  that  defend- 
ant in  said  proceedings  asked  that  the  application  filed  by  plaintiff  therein 
be  dismissed  because  his  right  of  recovery,  if  any,  was  under  the  Act  of 
Congress  heretofore  referred  to.  That  upon  the  filing  of  said  answer  in  said 
proceedings,  plaintiff  did  dismiss  the  same  and  commenced  this  action,  basing 
his  claim  and  cause  of  action  under  said  Act  of  Congress  known  as  the  Employ- 
ers'  Liability  Act. 


him;  and  that  this  showed  as  a  mat- 
ter of  fact  that  plaintiff  placed  no 
particular  reliance  upon  the  adviee  of 
that  physician,  presumably  for  the 
reason  that  he  was  aware  of  the  fact 
that  the  doctor's  knowledge  of  the 
injury  was  imperfect.  Fitzpatrick  v. 
Chicago,  M.  ft  St.  P.  B.  Co.,  121  Minn. 
370,  141  N.  W.  485  (1913). 

In  St.  Louis,  1.  M.  A  S.  B.  Co.  v. 
Morgan,  115  Ark.  529,  171  S.  W.  1187 
(1914),  plaintiff  sued  for  damages  for 
injuries  received  while  working  as  a 
section  foreman  for  defendant,  by 
being  struck  by  one  of  defendant's 
trains  while  he  and  another  employee 
were  endeavoring  to  get  a  speeder  off 
the  track,  and  among  other  defenses 
pleaded  was  a  release  given  in  con- 
sideration of  a  payment  of  $45,  which 
plaintiff  «ontended  was  procured  by 
fraud,  deception  and  misrepresenta- 
tion. The  principal  misrepresentations 
relied  upon  by  plaintiff  as  defense  to 
the  release  concerned  alleged  repre- 
sentations that  the  release  contained 
a  eontraet  for  permanent  employment, 
and,  upon  a  former  trial,  an  appeal 
from  which  is  reported  in  107  Ark. 
202,  154  8.  W.  518  (1913),  it  ap- 
peared that  no  reliance  was  placed 
uxK>n  any  misrepresentation  of  the  ex- 
isting physical  condition  of  plaintiff 
by  the  doctors  at  the  time  of  send- 
ing him  from  the  hospital  in  which 
he  was  treated,  nor  upon  any  repre- 
sentation by  them  as  to  the  time  re- 
quired for  the  complete  recovery  from 
the  injury,  although  it  appeared  in 
that  ease  that  plaintiff  testified  that 


the  doctor  told  him  he  was  able  to 
go  back  to  work,  and  that  after  l^e 
doctor  told  him  he  was  all  right,  and 
the  claim  agent  told  him  that  the  doc- 
tor said  he  was  all  right,  he  thought 
he  might  get  well.  Upon  the  present 
appeal  from  a  second  trial  the  court 
said  that  there  was  testimt>ny  suffi- 
cient to  warrant  a  finding  that  the 
physician  or  surgeon  who  treated 
plaintiff  at  the  hospital  represented 
to  him  that  he  was  not  permanently 
injured,  and  that  the  settlement  was 
induced  by  that  statement,  and  the 
court  followed  St.  Louis,  I.  M.  Sb  S. 
B.  Co.  V.  Hambright,  87  Ark.  614,  113 
S.  W.  803  (1908),  post,  in  holding 
that,  even  if  the  statement  was  not 
fraudulent,  it  constituted  a  mistake 
of  fact  which  absolved  the  parties 
from  the  binding  force  of  the  con- 
tract. The  judgment  for  plaintiff  was 
reversed,  however,  for  other  errors, 
and  the  cause  remanded  for  a  new 
triaL 

While  plaintiff  was  working  as  a 
switchman  his  foot  was  injured  when 
he  attempted  to  couple  a  car  to  a 
switch  engine  by  means  of  an  auto- 
matic coupler  which  was  out  of  re- 
pair. His  foot  was  caught  and 
crushed  so  that  the  big  toe  had  to  be 
amputated  and  the  other  toes  on  that 
foot  were  mashed  off.  He  was  given 
attention  that  night  by  the  local  sur- 
geon, and  the  next  day  sent  to  a  hos- 
pital operated  for  the  benefit  of  the 
employees  of  defendant  company.  The 
injury  occurred  on  July  4,  and  he  re- 
mained in  the  hospital  until  Novem- 
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He  now  states  and  avers  that  the  defendant  herein  having  in  said  pro* 
ceedings  before  the  industrial  commissioner  plead  as  a  defense  in  its  written 
answer  that  plaintiff  was,  at  the  time  of  said  injury,  employed  in  interstate 
commerce,  is  now  estopped  in  this  proceeding  from  changing  its  position,  and 
now  claiming,  alleging  or  averring  that  plaintiff  at  the  time  oi  said  injury 
was  not  engaged  in  interstate  commerce,  and  is  not  entitled  to  recover  under 
said  Act  of  ingress,  and  is  estopped  from  putting  that  fact  in  issue  in  this 
proceeding. 

LADD,  C.  J.     The  plaintiff  was  in  the  employment  of  defendant 
in   the   evening    of   March    17,    1915,    as    one    of   the    helpers   in    a 


ber  2,  when  he  applied  to  Dr.  V,  the 
surgeon  in  charge,  for  a  discharge  or 
release,  assigning  as  a  reason  that  his 
wife  was  about  to  be  confined,  and 
that  he  could  secure  proper  attention 
at  home  with  hig  family.  Dr.  V  ob- 
jected to  the  discharge,  but  finally 
acceded  to  his  wishes  and  gave  him 
a  letter  of  introduction  to  the  claim 
agent  of  the  company,  and  also  gave 
him  a  letter  addressed  to  the  claim 
agent,  stating  that  the  bearer  had 
been  that  day  discharged  upon  his  re- 
quest from  the  hospital  for  injuries 
consisting  of  loss  of  all  of  the  toes 
of  the  left  foot,  extensive  loss  of 
skin  structure,  dorsal  and  plantar  sur- 
face of  same  foot,  which  was  consid- 
ered permanent;  that  plaintiff  was 
now  convalescent  and  was  sent  to  the 
claim  agent  for  such  consideration  as 
the  case  seemed  to  merit;  that  ''judg- 
ing from  plaintiff's  present  condition 

it   would   probably   be   

before  he  was  able  to  resume  his  old 
employment;"  that  while  under  care 
his  "conduct  had  been  O.  K.";  that 
a  large  granular  area  still  re- 
mained unhealed  which  would  prob- 
ably require  two  to  four  months* 
treatment;  that  plaintiff  said  his  sis- 
ter was  a  professional  nurse,  who 
would  undertake  to  dress  his  foot  at 
regular  intervals  under  advice  of  his 
physician;  and  that  plaintiff  assumed 
all  risk  in  going  before  the  wound 
was  healed,  and  also  assumed  all  bills 
for  expenses  for  medicine,  dressing 
and  treatment,  and  that  he  had  read 
the   clearance  letter.     The  letter  was 


read  to  plaintiff  by  Dr.  V  and  deliv- 
ered to  him  to  be  handed  to  the  claim 
agenrt,  which  was  done.  The  claim 
agent  offered  him  $600  in  settlement 
to  pay  for  his  loss  of  time,  and  plain- 
tiff at  first  declined  it,  but  on  the 
next  day  accepted  it  and  executed  to 
the  company  a  written  release  reciting 
that  he  accepted  the  sum  in  full  re- 
lease of  all  claims  against  the  com- 
pany by  reason  of  his  injury.  He  re- 
turned to  his  home  and  was  there 
treated  by  other  surgeons,  and  it  was 
afterwards  found  necessary  to  ampu- 
tate the  foot.  He  brought  suit  for 
the  injuries  and  the  trial  court  gave 
a  peremptory  instruction  to  return  a 
verdict  in  favor  of  the  company. 
Upon  appeal  the  court  said  that  the 
letter  of  Dr.  V,  when  read  in  the  light 
of  the  attending  circumstances,  could 
not  be  construed  to  amount,  to  a  rep- 
resentation as  to  the  extent  of  plain- 
tiff's injuries;  that  the  surgeon  merely 
stated  that  the  unhealed  area  would 
require  from  two  to  four  months' 
treatment,  and  that  in  the  portion  of 
the  letter,  which  appeared  to  have 
been  written  upon  a  printed  blank, 
where  there  was  a  space  for  stating 
the  probable  duration  of  the  injury, 
the  blank  was  left  unfilled,  wliich 
showed  that  the  surgeon  was  not 
through  with  the  case  and  did  not 
attempt  to  give  an  opinion  as  to  the 
full  extent  of  the  injury;  that  plain- 
tiff was  not  finally  discharged  as  a 
well  man,  and  the  surgeon  was  not 
holding  out  to  him  that  he  was 
cured,  but  that  the  letter  was  more 
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switching  crew.  At  about  10:30  o'clock,  he  attempted  to  get  on  a 
car  for  the  purpose  of  switching  the  same  and  placing  it  in  a  train 
being  made  up.  The  car  was  of  a  style  known  as  the  ** Gondola'' 
or  Hart  Company  vertible.  The  sides  of  the  car  are  fastened  with 
hinges  at  or  near  the  top,  with  clasps  at  the  bottom.  When  the 
clasps  are  broken  or  unfastened  at  the  bottom,  the  sides  swing 
outward;  that  is,  when  lifted  by  hand  or  swung  by  a  movement  of 
the  car.     The  car  at  the  time  was  moving  in  a  southeasterly  di- 


in  the  nature  of  an  excuse  or  a  rea- 
son why  he  should  be  allowed  to  leave 
the  'hospital  before  he  recovered.  The 
court  said  that  the  fact  that  plain- 
tiff's injury  did  not  heal  as  rapidly 
as  he  anticipated,  and  that  it  was 
later  found  necessary  to  amputate 
his  foot,  did  not  prove  that  there  was 
a  misrepresentation  of  facts  by  Dr.  V, 
or  even  a  mistake  as  to  his  diagnosis. 
The  release  was  held  to  be  binding 
and  the  judgment  affirmed.  Francis 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  102 
Ark.  616,  145  S.  W.  534  (1912). 

Deceased  was  hit  on  the  forehead 
by  a  rebounding  bar  of  steel,  the 
outer  and  inner  plates  of  the  skull 
were  fractured,  and  he  was  rendered 
unconscious,  remaining  in  that  condi- 
tion, according  to  the  testimony  of 
the  physician  who  attended  Tiim,  9 
hours,  or,  according  to  his  wife,  4 
days.  He  was  treated  by  a  physician 
for  about  12  days,  and  was  then  sent 
to  the  hospital  where  nearly  all  the 
sick  and  injured  employees  of  de- 
fendant were  treated.  He  executed  a 
release  which  described  no  particular 
injuries  but  released  defendant  of  all 
damages  that  had  accrued  or  might 
accrue  to  plaintiff  by  reason  of  the 
accident,  was  permitted  to  go  home, 
and  died  as  the  result  of  the  injury 
about  one  month  after  the  release 
was  given.  Plaintiff  sought  to  avoid 
the  effect  of  the  release  on  the  ground 
that  deceased*  was  mentally  incompe- 
tent at  the  time  it  was  signed,  so  that 
he  did  not  know  or  understand  what 
he  was  doing  or  comprehend  the  na- 


ture and  legal  effeet  of  the  release, 
and  because  the  release  and  settle- 
ment were  made  under  a  mutual  mis- 
take on  the  part  of  the  claim  agent 
and  deceased.  The  eourt  found  the 
evidence  clearly  insufficient  to  raise 
the  issue  of  want  of  mental  capacity. 
On  the  question  of  mistake  as  to  the 
nature  of  the  injury,  it  appeared 
from  the  evidence  that  defendant's 
claim  agent,  upon  being  informed 
that  deceased  wished  to  make  a  set- 
tlement, went  to  see  him,  and,  upon 
asking  deceased  what  he  thought  he 
ought  to  have,  was  told  he  thought 
he  ought  to  have  full  time,  and  it 
was  agreed  to  go  to  the  physician 
who  had  been  treating  deceased  to 
determine  the  extent  of  his  disability. 
This  physician  was  not  in  the  employ- 
ment of  defendant,  but  he  treated 
certain  of  its  employees  through  cour- 
tesy to  Dr.  G,  surgeon  of  defendant. 
Deceased  went  to  see  this  physician, 
who  examined  him  and  talked  with 
him,  when  defendant's  claim  agent 
came  in,  and  the  phyBician  told  them 
that  deceased  seemed  to  be  all  right 
and  in  good  shape  and,  as  he  had 
been  waiting  for  about  a  week  to 
go  home  and  said  he  felt  all  right, 
the  physician  said  he  did  not  see  any 
reason  why  he  should  not  gO;  that 
he  thought  he  could  dismiss  him  and 
did  not  find  anything  more  to  treat. 
The  phyBician  testified  that  to  his 
knowledge  there  was  nothing  there  to 
treat,  and  that  the  opinion  that  he 
gave  at  that  time  was  an  honest 
opinion,  and  that  he  would  not  have 
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rection,  and,  while  carrying  a  lantern  in  his  right  hand,  plaintiff 
put  his  foot  on  the  sill-step  in  the  right-hand  side  and  at  or  near 
the  front  and  took  hold  of  the  side  handrail  with  his  left  hand  and 
attempted  to  mount  the  car.  As  he  did  so,  one  of  the  seven  doors 
constituting  the  side  of  the  car  swung  out,  caught  him  and  broke 
his  hold,  and,  in  his  words,  **My  foot  struck  the  ground,  and  I  hung 
with  this  hand  and  it  jerked." 


dismissed  deceased  if  he  liad  not 
thought  that  he  was  welL  The  court 
held  that  this  mistake  in  regard  to 
the  extent  of  plaintiff's  injuries  was 
no  ground  for  setting  aside  the  re- 
lease, and  a  judgment  in  favor  of  the 
former  wife  of  decedent  and  their 
minor  child  for  $5,000  was  set  aside 
and  judgment  rendered  for  defendant. 
San  Antonio  &  A.  P.  B.  Co.  v.  Polka, 
57  Tex.  Civ.  App.  626,  124  8.  W.  226 
(1910). 

Plaintiff  sustained  an  injury  to  his 
eye  by  the  breaking  of  a  lubricating 
glass,-  the  danger  of  which  he  appre- 
ciated but  as  to  which  he  was  re- 
leased from  the  assumption  of  risk 
by  having  made  a  complaint  and  re- 
lied upon  a  promise  that  the  glass 
would  be  guarded.  Defendant  pleaded 
a  settlement  which  plaintiff  claimed 
was  induced  by  misrepresentation  of 
a  material  fact,  plaintiff  claiming 
that  the  company's  physician  told 
him,  in  effect,  that  his  eye  was  sub- 
stantially all  right,  and  at  the  end  of 
2  weeks  would  clear  up,  and  that  the 
statement  was  repeated  to  him  with 
some  positiveness  by  the  claim  agent 
at  the  time  of  the  settlement,  which 
statement  was  untrue,  and  was  relied 
upon  by  plaintiff  in  making  the  set- 
tlement. The  court,  in  sustaining  a 
judgment  for  plaintiff,  said  that  it 
might  be  conceded  that  the  evidence 
would  not  sustain  a  finding  to  the 
effect  that  either  the  physician  or 
claim  agent  entertained  a  wrongful 
intent  to  deceive  or  defraud  when 
they  made  the  statement,  but  that, 
to  avoid  a  settlement,  it  was  not  nec- 


essary to  prove  such  intent,  but  it  was 
enough  that  a  misrepresentation  of  a 
material  fact  was  made,  upon  which 
plaintiff  relied,  and  by  which  he  was 
induced  to  make  a  settlement  to  his 
injury,  and  that,  if  the  statement 
was  made,  though  innocently,  and  so 
relied  upon  by  plaintiff,  defendant 
must  submit  to  a  rescission  of  the 
contract  of  settlement.  Smith  v. 
Great  Northern  B.  Co.,  139  Minn.  343, 
166  N.  W.  350   (1918). 

Plaintiff  was  injured  by  falling  into 
an  engine  pit  in  defendant's  round- 
house due  to  the  alleged  negligence 
of  defendant  in  permitting  the  round- 
house to  become  filled  with  steam  so 
that  plaintiff  could  not  see  where  he 
was  going.  Some  time  after  his  in- 
jury, for  a  consideration,  he  executed 
a  written  release  of  his  cause  of  ac- 
tion which  he  claimed  he  was  in- 
duced to  sign  by  a  material  misrepre- 
sentation made  by  the  defendant's 
physician  as  to  the  extent  of  his 
injury.  Such  a  misrepresentation, 
the  court  said,  though  innocently 
made,  gave  ground  for  avoiding  the 
release,  and  it  was  held  that  the  evi- 
dence sustained  a  finding  that  the  ex- 
tent of  plaintiff's  injuries  was  mis- 
represented to  him  at  the  time,  and 
the  order  of  the  trial  court  denying 
defendant's  alternative  motion  for 
judgment  or  a  new  trial  was  affirmed. 
Enger  v.  Great  Northern  B.  Co.,  141 
Minn.  86,  169  N.  W.  474  (1918). 

2.     Oompaoy's  hospital  surgeon. 
Plaintiff  was  in  the  employ  of  de- 
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The  petition  alleged  that  in  falling  he  sprained  and  lacerated 
the  ligaments  of  his  side  and  ruptured  a  blood  vessel  or  vessels  in 
his  lungs;  that  these  injuries  were  caused  by  the  negligence  of  the 
def endanty  in  that  it  permitted  the  car  to  be  handled  with  the  sides 
unfastened  knowing  that  in  such  condition  it  was  dangerous,  in 
failing  to  warn  plaintiff  of  its  dangerous  condition,  and  in  per- 
mitting to  so  remain  thereon  a  sill-step  of  dimensions  of  that  used; 


fendant  as  a  seetion  man,  and  while 
engaged  in  removing  decayed  ties 
from  under  the  rails  was  struck  upon 
the  foot  with  a  pick  by  another  see- 
tion man  as  he  swung  it  for  the 
purpose  of  driving  it  into  the  tie  to 
assist  in  handling  it,  and,  while  the 
injury  was  slight  at  first,  infection 
or  blood  poisoning  soon  set  in  and  de- 
veloped seriously,  and  plaintiff  was 
taken  to  a  hospital  where  he  was  at- 
tended by  defendant's  surgeon.  A 
little  over  a  month  after  the  injury 
defendant's  claim  agent  procured  a 
release  of  plaintiff's  claim  for  a  con- 
sideration of  $250,  an  amount  which 
the  court  said  was  small  compared 
with  the  injuries  suffered  and  fell  far 
short  of  paying  plaintiff's  pecuniary 
loss.  Plaintiff  claimed  that  the  re- 
lease was  procured  by  misrepresenta- 
tion and  fraud  under  the  following 
circumstances:  That  while  plaintiff 
was  lying  in  the  hospital  the  claim 
agent  of  defendant  called  on  him  in 
the  presence  of  defendant's  surgeon, 
who  was  attending  to  him  and  par- 
tidpatad  in  the  negotiations,  and 
when  the  claim  agent  asked  how  long 
it  would  take  before  plaintiff  would 
be  well  again,  the  surgeon  answered 
that  in  six  or  eight  weeks  plaintiff 
would  be  well  and  strong  and  able  to 
go  to  work.  The  surgeon  denied  mak- 
ing that  statement,  but  frankly  testi- 
fied that  such  a  statement  would  not 
be  truthful,  and  said  that  he  expected 
it  would  take  plaintiff  a  much  longer 
time  to  get  well.  Plaintiff  was  in 
fact  in  the  hospital  for  eight  months 
thereafter.    The  jury  by  their  verdict 


found  that  the  surgeon  did  make  the 
statement  charged,  and  the  court 
found  that  the  evidence  was  conflicting 
and  suficient  to  sustain  "the  verdict, 
and  said:  "True,  the  alleged  state- 
ment was  of  matter  of  opinion,  and  a 
mere  expression  of  opinion  is  ordi- 
narily not  regarded  as  an  actionable 
representation,  but  this  is  not  an  in- 
variable rule.  If  the  surgeon  of  a 
railroad  company  knows  that  a  re- 
lease of  damages  -is  being  bargained 
for  on  the  basis  of  his  opinion  as  to 
the  extent  of  the  injury  and  the 
length  of  disability,  he  is  bound  to 
give  an  honest  opinion,  and  a  false 
assertion  of  opinion  will  amount  to 
a  fraud."  Shortly  before  plaintiff 
left  the  hospital  defendant's  claim 
agent  procured  from  plaintiff  a  docu- 
ment in  the  form  of  a  confirmation 
of  the  release  in  question,  which  re- 
cited that  .the  consideration  for  it 
was  the  payment  by  defendant  of  the 
bill  of  its  surgeon  and  of  the  hospital. 
The  court  said  that  the  evidence  of 
plaintiff  was  that,  at  the  time  the 
first  release  was  obtained,  it  was 
agreed  that  defendant  should  pay 
those  bills,  and  that  that  agreement 
was  not  only  not  denied,  but  defend- 
ant's surgeon  in  fact  testified  that  it 
was  the  universal  custom  to  pay  such 
expenses,  and  the  court  held  that  in 
that  state  of  the  evidence  there  was  no 
consideration  to  sustain  the  second  in- 
strument. Judgment  for  plaintiff  was 
affirmed.  Oestreich  v.  Chicago,  St.  P., 
M.  &  O.  B.  Co.,  140  Minn.  280,  167 
N.  W.  1032  (1918). 
Plaintiff  ^s    leg    was    broken    about 


Digitized  by 


Google 


792 


19  Negligence  and  Compensation  Cases  Annotated. 


[la. 


that,  in  attempting  to  go  on  the  car,  he  pursued  the  customary 
method;  that  his  injuries  were  permanent;  and  prayed  recovery  of 
damages  suflPered. 

The  answer  admitted  the  employment,  and  that  plaintiff  was 
injured,  but  put  the  other  allegations  in  issue,  and  pleaded  that 
on  or  about  June  15,  1915,  the  parties  hereto  compromised  the  claims 
sued  on,  and  that,  in  consideration  of  $450  paid  him,  plaintiff  re- 
leased all  claims  for  damages  and  prayed  to  go  hence  with  its  costs. 


halfway  between  the  knee  and  ankle 
whUe  in  the  discharge  of  his  duties 
as  an  employee  of  defendant.  He 
was  immediately  taken  to  defendant's 
hospital  and  remained  there  5  months, 
under  the  care  and  treatment  of  de- 
fendant's surgeons,  doctors  K  and  H. 
After  he  had  been  in  the  hospital 
about  3  months  he  accepted  from  de- 
fendant the  sum  of  $600  in  considera- 
tion for  a  written  release  from  his 
claim  for  damages.  In  avoidance  of 
the  release  plaintiff  alleged  that  de- 
fendant's claim  agent  took  him  to 
its  chief  surgeon.  Dr.  K,  and  his  as- 
sistant. Dr.  H,  who  had  charge  of  the 
hospital  and  of  plaintiff  and  the 
medical  treatment  of  him,  and  there 
procured  from  each  of  them  the  state- 
ment and  representation  that  he  was 
not  permanently  nor  seriously  hurt; 
that  the  bones  in  his  leg  had  properly 
knitted  and  united  together;  and  that 
the  leg,  within  2  months'  time,  would 
be  as  good  and  as  strong  as  it  ever 
was;  that  he  was  on  the  safe  side 
and  could  safely  make  the  settlement, 
and  that  it  was  a  good  settlement  for 
his  injuries.  Plaintiff  further  alleged 
that  the  claim  agent  used  the  physi- 
cians and  their  statements  and  rep- 
resentations, repeating  and  reciting 
them  to  plaintiff,  and  that  upon  the 
basis  thereof  and  faith  therein  in- 
duced plaintiff  to  make  the  settle- 
ment and  sign  the  release,  but  that 
he  was  misled  and  overreached  in  so 
agreeing  anfi.  executing  the  release 
for  the  reason  that  the  statements 
and  representations  were  not  true,  be- 


cause the  bones  in  his  leg  bad  not 
then  properly  knitted  and  nnited  to- 
gether, nor  would  they  ever  do  so,  but 
were  permanently  and  incurably 
crushed  and  impaired  so  that  he  was 
left  deformed  and  unable  to  do  any 
constant  or  heavy  work.  The  case  was 
tried  before  a  jury,  and  upon  the  con- 
clusion of  plaintiff's  evidence  a  per- 
emptory instruction  was  given  in 
favor  of  defendant  upon  the  theory 
that  an  issue  had  not  been  raised 
with  respect  to  the  validity  of  the 
release,  and  upon  the  verdict  Te- 
tumed,  a  judgment  was  rendered  in 
defendant's  favor  from  which  plain- 
tiff prosecuted  this  appeal.  In  regard 
to  the  making  of  the  settlement 
plaintiff  testified  that  the  claim  agent 
offered  him  $500  and  suggested  that 
he  call  in  some  friend  to  consider 
the  matter,  and  that  plaintiff  called 
in  a  Mr.  D,  who  came  and  went  with 
him  to  the  claim  agent's  office;  that 
at  that  time  the  leg  was  still  hurt- 
ing him,  and  the  claim  agent  sug- 
gested that  they  go  down  .to  the 
doctor's  office,  which  was  done,  and 
the  doctor  examined  the  leg  and  told 
plaintiff  that  in  2  months  it  would  be 
in  as  perfect  condition  as  if  it  was 
never  hurt;  that  they  then  went  back 
to  the  claim  agent's  office  and  plain- 
tiff was  again  offered  $500  on  the 
strength  of  the  doctor's  statement 
that  the  leg  was  in  good  condition, 
and  when  plaintiff  still  complained 
that  the  leg  was  not  well  the  agent 
said  that  he  would  give  him  another 
$100;  that  plaintiff  did  not  then  eon- 
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In  reply,  plaintiflf  pleaded  that  the  alleged  settlement  had  been 
obtained  by  fraud,  and  also  that  it  was  obtained  in  consequence  of 
a  mistake. 

At  the  close  of  the  evidence,  defendant  moved  the  court  to  direct  a 
verdict  in  its  favor  for  that:  (1)  The  evidence  failed  to  show  the 
condition  of  the  car  as  alleged  had  existed  for  such  length  of  time  as 
that  defendant  was  charged  with  notice  and  in  the  exercise  of 
ordinary   care  must  have  repaired  same  prior  to  the  injury;   (2) 


sent  because  he  wanted  to  make  sure 
that  his  leg  would  be  well;  that  he 
then  left  the  office  with  Mr.  D  and 
met  Dr.  H,  whom  Mr.  D  asked  for  ad- 
vice as  to  accepting  the  money,  par- 
ticularly if  the  leg  would  be  well  in 
the  future,  to  which  Dr.  H  stated 
that  the  leg  was  in  good  shape  and 
that  it  would  hurt  only  for  a  short 
while,  after  which  plaintiff  would  not 
know  that  he  was  ever  hurt,  and  ad- 
vised him  to  make  the  settlement. 
The  testimony  of  plaintiff's  physician 
given  at  the  trial  showed  that,  while 
there  had  been  a  union  of  the  smaller 
bone  of  the  leg  the  larger  bone  had 
not  formed  a  bony  union,  the  union 
being  only  fibrous,  so  that  there  was 
movement;  that  the  smaller  bone  was 
shortened  about  one-half  inch,  causing 
the  larger  bone  to  be  bowed;  that  in 
his  belief  the  injury  would  be  more 
or  less  permanent,  and  that  he  did 
not  believe  there  had  been  a  bony 
union  since  the  leg  was  fractured; 
and  that,  with  the  leg  bowed  as  it 
was,  even  if  united  by  a  firm  bony 
union,  there  would  still  be  lessened 
efficiency  and  a  greater  liability  to 
fracture,  and  that  without  bony  union 
it  would  cause  him  pain.  The  court 
held  that  the  statements  by  Dt.  K, 
as  testified  to  by  plaintiff,  that  the 
fracture  had  united  and  the  leg  was 
in  good  condition,  was  a  positive 
statement  of  an  existing  fact  and  not 
a  mere  statement  of  opinion,  and  that 
it  was  error  to  refuse  to  submit  the 
case  to  the  jury.  The  case  was  re- 
versed and  remanded.    Alenkowsky  v. 


Texas  &  N.  O.  By.  Co.,  —  Tex.  Civ. 
App.  — ,  188  8.  W.  956   (1916). 

Plaintiff,  one  of  defendant's  section 
foremen  under  the  supervision  of  its 
roadmaster,  while  assisting  other 
employees  in  unloading  ties  from  cars, 
was,  due  to  the  negligent  handling  of 
a  tie  by  others,  struck  upon  the  leg 
below  the  knee,  receiving  bruises  and 
injuries.  A  few  days  thereafter  plain- 
tiff, at  the  instance  of  defendant's 
local  physician  who  first  treated  him 
for  the  injuries,  went  to  a  hospital 
conducted  by  the  railway  company's 
ho3pital  association,  a  corporation  un- 
der the  laws  of  the  state,  where  he, 
remained  and  was  treated  by  doctors 
W  and  L,  the  surgeons  in  charge,  for 
about  2  months.  He  then,  in  consid- 
eration of  $110  paid  to  him  by  de- 
fendant, executed  an  instrument  in 
writing  releasing  defendant  from  all 
claims  for  damages  on  account  of 
the'  injuries.  Notwithstanding  the  re- 
lease he  commenced  and  prosecuted 
this  suit  by  which  he  recovered  judg- 
ment for  $9,877.35  as  damages,  in  ad- 
dition to  the  $110  paid  to  him  as 
stated.  He  contended  that  the  re- 
lease was  not  binding  upon  him  be- 
cause he  was  induced  to  execute  it  by 
his  reliance  upon  false  representations 
made  to  him  by  doctors  W  and  L, 
whom  he  alleged  acted  for  defendant 
in  making  the  representations  as  to 
the  extent  of  the  injuries  to  his  leg., 
Defendant  contended  that  the  release 
was  fair  and  was  freely  made  by 
plaintiff,  with  knowledge  of  all  the 
facts  known  to  it;  that  the  represen- 
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that  the  evidence  was  insuflScient  to  show  that  the  compromise  was 
void  by  reason  of  fraud;  (3)  that  the  mistake,  if  any,  was  insuffi- 
cient to  set  the  compromise  contract  aside  or  to  render  it  invalid; 
and  (4)  the  evidence  failed  to  show  any  mistake  in  plaintiff's  con- 
dition as  it  in  fact  was.  This  motion  was  sustained,  and  the  only 
issue  presented  in  this  case  relates  to  the  sufficiency  of  the  evidence 
to  raise  an  issue  for  the  jury  as  to  whether  the  settlement  was  based 
on  fraud  or  mutual  mistake. 


tations  made  to  him  by  the  doctors 
were  not  false  and  fraudulent  but 
were  true  and  honest  expressions  of 
their  opinion;  and  that  defendant 
was  not  bound  by  such  representa- 
tions because  said  doctors  were  not 
its  agents,  and  in  making  the  repre- 
sentations did  not  act  for  it.  The 
representations  in  question  were  made 
to  plaintiff  by  doctors  W  and  L,  who 
had  treated  him  for  about  2  months 
just  before  he  executed  his  release, 
and  were  that  the  injuries  to  his  leg 
were  only  temporary;  that,  while  still 
slightly  swollen,  his  leg  was  all  right 
and  was  well;  that  plaintiff  could 
safely  go  back  to  his  work  as  a  sec- 
tion foreman  in  a  few  days;  and  that 
the  swelling  in  his  leg  would  disap- 
pear as  soon  as  he  got  out  and  went 
to  work.  It  appeared  from  the  testi- 
mony that,  instead  of  passing  away 
as  the  doctor  said  it  would,  the  swell- 
ing in  his  leg  gradually  grew  worse 
and,  at  the  time  of  trial,  his  leg  was 
in  a  condition  which  probably  would 
necessitate  amputation.  Defendant 
pointed  to  undisputed  testimony  that 
the  hospital  association  was  incorpo- 
rated under  the  laws  of  the  state  as 
a  benevolent  or  charitable  society 
without  capital  stock,  and  that  the 
funds  necessary  to  pay  the  expenses 
of  the  association  were  obtained  by 
assessments  against  its  members,  and 
that  doctors  W  and  L  were  employees 
of  the  association;  denied  that  doc- 
tors W  and  L  were  interested  in  or 
had  anything  to  do  with  the  settle- 
ment made  with  plaintiff  or  with  any 


settlements  made  by  defendant  with 
its  employees;  and  contended  that  any 
statements  made  by  them  to  plaintiff 
were  nothing  more  than  honest  ex- 
pressions of  their  opinions  as  to  his 
physical  condition,  and  were  not  made 
to  induce  him  to  act  as  he  did,  and 
that  defendant's  claim  agent,  in  mak- 
ing the  settlement,  was  not  influ- 
enced by  any  statement  made  by  the 
doctors  as  to  plaintiff's  condition. 
The  court  conceded  that,  if  the  testi- 
mony specified  was  all  there  was  in 
the  record,  defendant's  contention 
should  be  sustained,  but  held  that 
there  was  other  testimony  before  the 
court  which  authorized  a  finding  that 
the  doctors,  at  the  time  they  made 
the  statements  to  plaintiff,  were,  as 
the  surgeons  in  charge  of  the  hospital, 
defendant's  agents  and  employees, 
and  in  making  the  statement  acted 
within  the  scope  of  their  authority, 
and  that  a  finding  that  the  repre- 
sentations were  intended  to  influence 
plaintiff's  action  in  the  matter  in 
making  the  settlement  with  defendant 
was  warranted.  In  support  of  this, 
the  court  pointed  out  that,  while  the 
hospital  association  was  a  corporation 
as  stated,  it  was  controlled  by  a 
board  of  trustees,  a  majority  of  whom, 
by  the  laws  of  the  association,  con- 
sisted at  all  times  of  the  persons  who, 
for  the  time  being,  occupied  to- 
wards defendant  the  relationship  of 
assistant  to  its  president,  its  general 
manager,  general  attorney,  and  gen- 
eral superintendent,  so  that  the  power 
to   control  the  association  was  in   de- 
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In  order  to  establish  the  alleged  fraud  and  mistake,  the  plain- 
tiff has  testified  to  the  injuries  as  alleged  and  to  his  treatment, 
first  by  Dr.  Wasen  and  afterwards  by  Dr.  Saunders  of  Ft.  Dodge, 
and  to  having  spit  blood  after  the  injury  continually  except  for 
three  weeks,  relating  that  the  agent  of  the  defendant  at  Ft.  Dodge 
handed  him  a  note  dated  June,  1915,  from  the  superintendent,  saying : 

''Please  teU  Malloy  to  come  to  Oelwein  whenever  he  is  ready  and  get  me 
by  caUing  Jess  Beale's  residence  on  phone." 


fendant's  general  officers,  as  such, 
and  hence  independent,  for  it  had 
power  and  control  over  its  officers; 
that  defendant  had  issued  to  doctors 
W  and  L  as  such  surgeons,  and  that  they 
had  accepted  and  used,  passes  entit- 
ling them  to  free  transportation  over 
defendant's  line  of  railway,  which 
could  not  have  been  lawfully  done 
unless  they  were  the  employees  of  de- 
fendant; that,  as  part  of  their  duties 
aa  such  surgeons,  as  they  seem  to  have 
construed  it,  they  made  reports  to 
defendant's  claim  agent  for  his  use  in 
making  settlement  with  injured  em- 
ployees, showing  the  condition  of  such 
employees  with  reference  to  their  in- 
juries; that,  on  the  occasion  when 
plaintiff  executed  the  release  in  ques- 
tion, it  appeared  that  Dr.  L  accom- 
panied him  to  the  office  of  defend- 
ant's claim  agent,  to  whom  he  intro- 
duced plaintiff,  and  to  whom  he  made 
a  statement  as  to  plaintiff's  condition; 
and  that  it  further  appeared  that  it 
was  in  compliance  with  Dr.  L's  direc- 
tion to  one  of  defendant's  employees 
in  its  general  offices  that  such  em- 
ployee issued  to  plaintiff  a  pass  en- 
titling him  to  free  transportation  from 
the  hospital  to  his  home.  This  testi- 
mony the  court  held  to  be  sufficient 
to  authorize  a  finding  that  doctors  W 
and  L,  as  chief  and  assistant  surgeon 
respectively  in  charge  of  the  hospital, 
were  agents  and  employees  of  defend- 
ant, and  said  that,  if  they  were,  then 
it  was  within  the  scope  of  their  em- 
ployment as  such  surgeons  not  only 
to   treat   but   to   advise   plaintiff   con- 


cerning the  nature  and  duration  of 
his  injuries  and  the  probability  of  hia 
recovery  therefrom.  The  court  fur- 
ther said  that  the  testimony  tending 
to  show  that  the  representations 
made  to  plaintiff  were  intended  to 
influence  his  actions  in  the  matter  of 
the  settlement  was  sufficient  to  sup- 
port a  finding  that  they  were  so  in- 
tended. By  that  the  court  said  they 
did  not  mean  to  say  that  the  testi- 
mony was  sufficient  to  show  that  the 
surgeons,  at  the  time  they  made  the 
statements,  knew  them  to  be  untrue, 
but  'that  they  made  them  with  knowl- 
edge on  their  part,  at  the  time,  that 
plaintiff  contemplated  leaving  the  hos- 
pital and,  before  leaving,  took  up  with 
defendant's  claim  agent  the  matter 
of  a  settlement  of  his  claim  against 
defendant  for  damages  on  account  of 
the  injuries  he  had  suffered,  and  that 
they  expected*  plaintiff  would  be  in- 
fluenced by  what  they  said  as  to  his 
condition  in  making  the  settlement. 
Upon  the  question  whether  the  state- 
ments made  by  the  surgeons  were  in- 
tentionally false,  the  court  said: 
**But  the  rule  seems  to  be  that  if  the 
statements  were  false,  and  were  made 
to  appellee  to  induce  him  to  settle 
his  claim,  the  fact  that  they  were  in- 
nocently made  by  the  surgeons  would 
not  deprive  appellee  of  a  right  to 
have  the  release  set  aside."  The 
court  further  said  that  they  thought 
that  the  statement  that  plaintiff's  leg 
was  all  right  and  was  well  ought  not 
to  be  construed  as  merely  the  opinion 
of  the  surgeon,  but  as  a  statement  of 
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Later,  in  the  same  month,  he  telephoned  the  agent  to  communi- 
cate a  similar  message  to  plaintiff,  and  on  the  15th  of  the  month  re- 
quested the  agent  to  **  phone  Malloy  to  come  to  Oelwein  at  any 
time,  now/'  Following  this  last  communication,  the  plaintiff  called 
on  Dr.  Saunders,  the  company's  physician  at  Ft.  Dodge,  and  in- 
formed him  that  the  superintendent  had  sent  for  him,  and  in- 
quired of  the  doctor  concerning  his  condition.  Plaintiff  testified 
that  the  doctor  said: 


fact,  and  that  it  eould  not  fairly  be 
said  that  the  real  condition  of  plain- 
tiff's leg  was  a  matter  equally  open 
to  him  and  the  trained  expert  who 
had  treated  it  for  two  months,  nor 
that  the  means  of  deriving  informa- 
tion upon  which  a  fair  judgment  as 
to  its  condition  could  be  predicated 
were  equally  open  to  him  and  to  them. 
The  court  further  said  that,  when  the 
testimony  as  to  the  known  conse- 
quences and  as  to  the  probable  con- 
sequences to  plaintiff  of  the  inju- 
ries was  considered,  they  did  not 
think  the  amount  of  the  judgment 
should  be  *  disturbed  as  being  excee- 
sive.  On  motion  for  rehearing  and  re- 
examination of  the  record  the  court 
found  that  the  statement  that  Dr.  W 
had  accepted  a  pass  was  erroneous, 
but  that  the  matter  was  immaterial 
from  a  legal  standpoint  in  view  of 
the  fact  that  the  representations  made 
by  him  to  plaintiff  were  also  made 
by  Dr.  L,  who  had  accepted  and  used 
such  pass,  and  therefore  the  motion 
for  rehearing  did  not  present  a  rea- 
son why  the  judgment  rendered  by 
the  court  should  be  set  aside,  and  it 
was  overruled.  The  judgment  was  af- 
firmed. Missouri,  K.  &  T.  By.  Co.  v. 
Haven,  —  Tex.  Civ.  App.  — ,  200  S. 
W.  1152  (1917). 

While  plaintiff  was  employed  by  de- 
fendant he  was  ordered,  with  four 
other  men,  to  pick  up  a  heavy  tim- 
ber and  carry  it  to  a  push  car,  and 
while  he  was  so  assisting  in  carry- 
ing the  timber  the  strain  which  he 
was  under  caused  hia  foot  to  slide  or 


turn  when  he  stepped  on  some  gravel 
which  prevented  him  from  sustaining 
himself  against  the  additional  strain, 
so  that  the  weight  of  the  piece  of 
timber  came  on  him  with  such  force 
that  it  hurt  him  in  the  groin  and  in- 
jured hifl  testicles.  Testimony  was  ad- 
duced tending  to  establish  that  it 
was  customary  for  a  crew  of  seven 
or  nine  men  to  work  together  in  han- 
dling timbers  of  that  size  and  weight, 
and  that  such  a  load  was  too  heavy 
for  five  men.  The  issues  were  tried 
before  a  jury,  and  the  court  gave  a 
peremptory  instruction  in  favor  of 
defendant.  A  day  or  two  after  the 
injury  plaintiff  was  sent  to  the  com- 
pany's hospital  and  was  there  treated 
by  one  of  its  physicians,  and  when 
released  from  the  hospital  he  was 
sent  to  the  claim  agent,  who  made  a 
settlement  with  him  for  $25  in  full 
compensation  for  his  injuries.  On  the 
trial  he  attempted  to  avoid  the  effect 
of  the  release  on  the  ground  that  he 
was  induced  to  sign  it  by  statements 
made  to  him  by  the  company's  phy- 
sician to  the  effect  that  his  injuries 
were  trivial  and  that  he  would  be 
fully  recovered  and  able  to  go  back 
to  work  in  a  few  days,  and  the  court 
said  that  the  testimony  tended  to 
show  that  the  statement,  if  made,  was 
untrue.  The  court  held  that  the  tes- 
timony of  plaintiff  warranted  a  sub- 
mission to  the  jury  of  the  question 
whether  there  was  such  a  misstate- 
ment of  facts  as  prevented  the  execu- 
tion of  the  release  from  barring  plain- 
tiff's right  to  sue,  and  that  there  was 
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*'  'Did  Kinzey  send  over  after  youf*  and  I  said,  *Yes,  sir.*  'Well,'  he 
said,  'you  are  all  right  to  go  to  work  now.'  He  said,  'You  are  all  healed  up 
and  everything.  When  did  you  spit  any  blood f  I  said,  'I  have  not  spit 
any  blood  for  about  three  weeks,  I  think.'  'Well,'  he  said,  'you  are  all  right 
then«  But,'  he  said,  'if  you  ain't  in  any  hurry,  it  would  be  all  right  to 
rest  a  few  days  longer.'  'Well,'  I  said,  'what  would  you  call  a  few  days, 
Doctor?'  'What  would  you  say  about  the  Ist  of  July!*  he  said.  'That  is 
all  right.'  And  he  put  his  hand  on  my  shoulder,  and  he  said,  'You  are  just  as 
good  as  ever,  Jimmie.'  " 

The  witness  swore  that  he  believed  Dr.  Saunders  and  relied  upon 


also  enough  to  go  to  the  jury  upon 
the  issues  of  negligence,  contributory 
negligence  and  assumption  of  risk. 
The  case  was  reversed  and  remanded 
for  a  new  trial.  Griflftn  v,  St.  Louis, 
I.  M.  &  S.  B.  Co.,  121  Ark.  433,  12 
N".  0.  C.  A.  416,  181  8.  W.  278  (1915). 
Plaintiff  was  engaged  by  defendant 
with  other  section  hands  to  assist  in 
extinguishing  a  fire  which  was  burn- 
ing in  cotton  stored  upon  defendant's 
platform,  and  in  doing  so  alleged  that 
he  got  upon  a  flat  car  containing 
tanks  of  water  at  the  command  of  his 
foreman  to  carry  buckets  of  water  to 
other  employees,  and  that  at  about 
2  a.  m.  he  ceased  work,  and  while  at- 
tempting to  alight  from  the  car  upon 
which  he  was  working,  lost  hi^  bal- 
ance and  jumped  to  the  ground  to 
avoid  falling,  and  thereby  received 
the  injuries  complained  of,  which  it 
was  alleged  resulted  proximately  from 
thj3  failure  of  defendant  to  furnish  a 
light  to  work  by.  Among  other  de- 
fenses defendant  pleaded  a  settlement 
and  release  by  plaintiff  of  all  claims 
against  defendant  for  the  alleged  in- 
juries, to  which  plaintiff  answered 
by  a  special  plea  asserting  that  the 
settlement  and  release  was  obtained 
by  the  fraud  of  defendant  and  its 
agents,  and  that  the  amount  received, 
$39,  was  grossly  inadequate  for  his 
injuries.  It  appeared  from  the  evi- 
dence that  after  injuring  his  foot  in 
jumping  from  the  car  plaintiff  first 
applied  to  it  some  simple  home  rem- 
edy, but  that  it  was  taken  care  of 
about    two    or    three    days    thereafter 


by  Dr.  J,  and  after  about  9  days,  the 
foot  becoming  worse,  he  was  sent  by 
defendant  to  a  hospital,  traveling  on 
transportation  furnished  by  defend- 
ant, and  admitted  to  the  hospital  upon 
a  permit  furnished  by  it,  where  he 
remained  19  days,  during  which  time 
Dr.  M  took  charge  of,  examined  and 
dressed  the  foot  about  every  2  days 
and  gave  iX  careful  attention;  that 
on  the  day  plaintiff  left  the  hospital 
Dr.  M  told  him  while  visiting  him 
in  the  hospital  ward  that  his  foot 
would  be  well  in  two  or  three  weeks, 
and  that  plaintiff  believed  what  Dr. 
M  told  him  and  relied  upon  his  state- 
ments. In  attending  to  plaintiff's  in- 
juries Dr.  M  did  so  as  an  employee 
of  defendant,  and  about  an  hour  after 
the  conversation  with  him  defendant's 
claim  agent  called  on  plaintiff,  who 
was  in  bed  at  the  time,  and  had  him 
unbandage  his  foot  and  put  it  upon 
the  floor  and  bear  his  weight  upon 
it,  stating  at  the  time  that  it  seemed 
to  be  getting  on  very  well  and  that 
plaintiff  would  be  able  to  resume 
work  in  about  two  weeks,  and,  when 
asked  if  he  had  said  anything  to  Dr. 
M  about  the  injury,  the  claim  agent 
replied  that  the  doctor  had  told  him 
that  plaintiff  would  be  well  in  two 
or  three  weeks.  The  claim  agent  of- 
fered $25  for  a  settlement,  and  after 
some  dickering  agreed  to  pay  $39  and 
give  plaintiff  a  return  pass  to  the 
hospital  in  case  he  should  desire  to 
return.  The  case  was  tried  nearly  one 
year  after  the  accident  and  more  than 
10    months   after   plaintiff's   discharge 
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the  statement  made  to  him  and  went  to  Oelwein  that  night  where 
he  met  the  superintendent  the  next  day,  and: 

''I  told  him  I  was  all  right,  and  he  said,  'Tea,  I  heard  70a  were.'  I  told 
him  Dr.  Saunders  said  I  was  all  right,  and  he  said  he  heard  I  was.  We  went 
into  the  office  and  out  to  the  yard  office,  and  he  figured  out  my  time.  )3.e 
showed  me  what  time  I  had  lost  and  wrote  out  a  check  for  it,  and  I  signed 
a  receipt,  and  that  was  all  there  was  to  it.  We  figured  out  what  the  under- 
standing was,  and  the  money  we  figured  it  out  by  hours." 

In  signing  the  receipt,  he  relied  upon  what  Dr.   Saunders  told 


from  the  hospital,  and  it  was  shown 
that  his  injuries  were  then  more  seri- 
ous than  at  the  time  of  his  dis- 
charge and  were  permanent;  that  he 
had  been  unable  to  work  during  that 
time;  that  he  was  obliged  to  use 
crutches,  suffered  intense  pain  almost 
day  and  night  and  was  unable  to 
sleep,  and  when  in  bed  was  compelled 
to  rest  his  foot  upon  a  pillow.  Dr. 
M  conceded  the  foot  to  t)e  in  much 
more  serious  condition  than  when 
plaintiff  was  discharged,  but  was  of 
the  opinion  that  an  examination  might 
show  that  subsequent  causes  produced 
the  present  condition.  Doctors  Z  and 
C  testified  that  the  injuries  were  seri- 
ous and  permanent,  and  that  the  pain 
and  suffering  could  only  be  relieved 
by  an  amputation,  and  the  former 
testified  that,  assuming  that  the  inju- 
ries apparent  in  the  foot  at  the  time 
of  the  trial  were  the  same  as  were 
present  at  the  time  of  the  injury,  a 
competent  physician  or  surgeon  would 
have  detected  the  same  upon  an  exam- 
ination of  the  kind  made  by  those  in 
charge  of  plaintiff  at  the  hospital. 
The  court  held  that  both  Dr.  M  and 
the  claim  agent,  by  representing  to 
plaintiff  that  his  injuries  were  slight 
and  that  he  would  be  able  to  resume 
work  in  two  weeks,  concealed  plain- 
tiff's actual  condition,  as  it  was  made 
to  appear  more  than  a  year  after- 
wards that  his  injuries  were  perma- 
nent and  could  have  been  detected 
at  the  time  the  representation  was 
made;  that  plaintiff  had  a  right  to 
rely    upon    a    statement    of    both    the 


physician  and  the  claim  agent;  and 
that  it  also  appeared  that  injury  re- 
sulted from  plaintiff's  reliance  upon 
their  representations  since  it  induced 
him,  in  view  of  the  subsequent  devel- 
opments of  his  injuries,  to  accept 
from  defendant  in  payment  a  sum 
grossly  inadequate.  The  court  said 
it  might  be  further  said  that  it  was 
immaterial  whether  Dr.  M  and  the 
claim  agent  made  the  statements  in- 
nocently, since  the  rule  was  that,  even 
though  the  person  making  the  false 
representations  believed  them  to  be 
true,  that  fact  was  unavailing,  and 
the  injured  party  was  entitled  to  re- 
lief against  them  if  the  represen- 
tations made  or  repeated  were  actu- 
ally false.  The  judgment  for  plaintiff 
for  $5,500  was  affirmed.  Missouri,  K, 
Sq  T.  By.  Co.  of  Texas  v.  Maples,  — 
Tex.  Civ.  App.  — ,  162  8.  W.  426 
(1913). 

Plaintiff  sustained  injuries,  as  he 
alleged,  because  the  engineer  of  oite 
of  defendant's  trains,  whose  duty  it 
was  to  slow  the  train  to  about  five 
miles  an  hour  for  the  purpose  of  per- 
mitting plaintiff,  who  was  a  brake- 
man,  to  board  it,  permitted  the  train 
to  advance  from  ten  to  twelve  miles 
an  hour,  which  rate  plaintiff  was  un- 
able to  determine  from  his  position 
until  after  he  had  caught  hold  of  a 
handhold  on  one  of  the  cars,  when  it 
was  too  late  to  prevent  the  injury, 
which  was  caused  by  jerking  his 
body  into  such  a  position  that  his  heel 
struck  a  crosstie.  The  jury  returned 
a  general  verdict  in  favor  of  defend- 
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him  and  had  no  other  knowledge  of  his  physical  condition.  Later^ 
he  explained  that,  when  be  told  the  superintendent  that  Dr.  Saund- 
ers said  he  was  all  right,  the  superintendent  replied: 

"Well,  I  have  gotten  a  report  from  Dr.  Saunders,  too,  and  he  said  you 
was  aU  right,  and  you  can — we  will  settle  up  now,  and  you  can  go  to  work." 

He  was  receiving  37  cents  an  hour,  and  the  amount  was  arrived 
at  by  computing  at  that  rate.  He  undertook  to  work,  but  was 
compelled  to  quit  on  account  of  his  injury — ^having  started  again  to 


ant,  and  upon  the  original  hearing  on 
appeal,  the  court  decided  that  the  re- 
lease, although  based  upon  a  consid- 
eration of  $1  and  the  additional  con- 
sideration of  the  promise  of  re- 
employment, was  not  a  nudum  pac- 
tum. Upon  a  rehearing,  however,  the 
court  concluded  that  it  went  too  far 
in  its  deduction  from  the  testimony 
upon  the  matter  of  fraudulent  repre- 
sentation as  to  the  permanency  of 
plaintiff's  injuries  and  granted  plain- 
tiff's motion  for  a  rehearing  and  re- 
versed the  judgment  of  the  lower 
court  and  remanded  the  case.  The 
court  said  that  upon  the  former  hear- 
ing it  had  taken  the  view  that  the 
evidence  failed  to  show  any  combi- 
nation of  action  between  defendant's 
physician  and  claim  agent  with  refer- 
ence to  the  statement  made  as  to 
plaintiff's  condition,  but  that,  upon 
the  motion  for  rehearing,  it  appeared 
that  the  testimony  was  susceptible  to 
the  construction  that  the  claim  agent 
was  present  at  the  hospital  at  the 
time  that  Dr.  K  informed  plaintiff 
that  he  was  practically  well  and  would 
be  well  in  a  few  days,  and  that  it 
followed  that  if  the  trial  court  com- 
mitted error  involving  the  merits  of 
the  ease  the  charge  should  be  re- 
versed, and,  upon  finding  that  such 
error  was  committed,  the  opinion  on 
the  original  hearing  was  withdrawn 
and  the  order  of  the  court  affirming 
the  judgment  of  the  lower  court  set 
aside.  The  motion  of  plaintiff  for  a 
rehearing  was  granted  and  the  judg- 
ment of  the  lower  court  reversed  and 


remanded.  Gregory  v.  Pecos  &  N.  T. 
By.  Co.,  —  Tex.  Civ.  App.  — ,  155  S. 
W.  648  (1913). 

Plaintiff,  a  lineman  employed  by  de- 
fendant, whose  duty  it  was  to  climb 
poles  and  string  electric  wires,  came 
in  contact  with  one  of  defendant's 
wires  and  was  thrown  to  the  ground 
and  his  head,  back  and  spine  injured. 
About  a  week  thereafter  he  entered 
into  a  contract  with  defendant 
whereby  it  agreed  to  pay  him  $2  per 
day  for  all  the  working  days  until 
its  physician  testified  that  he  was 
able  to  resume  his  duty,  in  consid- 
eration whereof  plaintiff  agreed  to  re- 
lease defendant  from  all  claims  and 
damages  growing  out  of  the  injury, 
and  such  payments  were  made  for 
about  a  month  when  they  ceased,  de- 
fendant claiming  that  its  physician 
had  certified  that  plaintiff  was  able  to 
resume  his  work.  In  the  present 
suit  for  his  injuries  plaintiff  alleged 
that,  at  the  time  of  the  filing  of  the 
petition,  he  was  not  and  had  not 
theretofore  been  able  to  resume  his 
duties,  and  that  if  a  certificate  to  the 
effect  that  he  was  able  to  resume  his 
duties  had  been  made  by  defendant's 
physician  it  was  false  and  untrue  and 
made  with  the  fraudulent  purpose  of 
preventing  plaintiff  from  receiving 
from  defendant  $2  per  day  during  the 
time  he  was  unable  to  resume  his 
work  with  defendant.  Plaintiff  se- 
cured a  verdict  and  judgment  for 
$615  subject  to  a  credit  of  $115  al- 
ready paid  under  the  agreement.  The 
court  said  that  the  burden  of  showing 
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spit  blood  and  passing  blood  through  the  bowels,  and  continued  in 
that  condition  up  to  the  time  of  the  trial.  The  testimony  of  the 
plaintiff 's  wife  corroborated  his  account  of  the  interview  with  Dr. 
Saunders. 

Prom  this  evidence  the  jury  might  well  have  found  that  both 
plaintiff  and  the  defendant,  acting  through  its  superintendent,  based 
their  settlement  on  the  statement  by  Dr.  Saunders  that  the  plaintiff 
was  all  right  **to  go  to  work,  now,"  and  that  he  was  **all  healed 


that  the  certificate,  if  one  had  been 
given,  was  falsely  or  fraudulently 
made  was  upon  the  plaintiff,  and  that, 
therefore,  the  court  properly  ad- 
mitted evidence  offered  by  plaintiff 
in  chief  as  to  the  extent  of  his  in- 
juries and  of  his  condition  at  the 
time  the  certificate  was  said  to  have 
been  made  to  the  company,  it  being 
admitted  with  an  admonition  to  the 
jury  that  it  was  only  for  the  purpose 
of  bearing  upon  the  issue  as  to 
whether  or  not  the  certificate  of  the 
company's  physician  was  falsely  or 
fraudulently  made.  The  judgment 
was  affirmed.  Oamden  v.  Interstate 
Ry.  Co.  (Ky.),  118  S.  W.  268  (1909). 
Plaintiff  recovered  a  judgment  in  a 
suit  for  damages  for  personal  injuries 
sustained  while  in  defendant's  employ 
as  a  brakeman,  and  on  appeal  the 
only  assignment  of  error  was  that  the 
court  erred  in  refusing  a  peremptory 
instruction  for  the  defendant  on  the 
ground  that  it  was  shown  that  plain- 
tiff and  defendant  had  compromised 
and  settled  all  of  the  cause  of  ac- 
tion set  up  in  the  suit.  In  defense 
to  the  release,  plaintiff  alleged  that 
it  was  signed  under  false  and  untrue 
representations  to  plaintiff  made  by 
defendant's  physicians  and  known  by 
them  to  be  false  and  untrue.  It  ap- 
peared from  the  evidence  that  plain- 
tiff was  for  some  time  under  the  care 
of  doctors  D  and  B,  and  afterwards 
was  under  the  care  of  Dr.  T,  who 
were  all  physicians  in  the  employ  of 
defendant;  that  thereafter  plaintiff 
went  to  and  negotiated  with  de- 


fendant's claim  agent  with  reference 
to  a  settlement  and  executed  the  re- 
lease in  question,  accepting  $450  in 
settlement  of  his  cause  of  action;  that 
doctors  D  and  B  examined  plaintiff 
and  expressed  an  opinion  to  him  that 
he  was  not  permanently  injured,  and 
would  be  able  to  return  to  work 
within  a  reasonable  time;  that  Dr.  T 
also  examined  him  and  expressed  the 
opinion  to  him  that  he  would  be  able 
to  work  within  about  a  month  or  6 
weeks;  that  when  plaintiff  was  ne- 
gotiating with  the  claim  agent  he  told 
him  that  his  physician  had  said  that 
he  was  all  right  and  would  be  able 
shortly  to  go  to  work,  to  which  the 
claim  agent  replied  that  he  had  re- 
ceived some  letters  from  them,  and 
that  they  thought  he  was  well.  The 
letter  from  Dr.  B  indicated  that 
plaintiff  had  a  fracture  of  the  right 
side  of  the  pelvis,  but  that  Dr.  B  did 
not  consider  it  a  severe  one;  that  he 
thought  plaintiff  would  be  able  to 
leave  in  10  days  or  2  weeks,  and  prob- 
ably would  not  be  able  to  work  for 
a  month  or  6  weeks  thereafter;  that 
he  should  get  a  good  result  and  not 
have  any  permanent  disability,  but, 
of  course,  might  have  a  slight  limp; 
that  plaintiff  was  anxious  to  get  back 
to  work,  and  told  the  doctor  that  he 
would  be  satisfied  if  the  company 
would  give  him  the  time  that  he  had 
lost  while  off  duty,  providing  he  was 
not  a  cripple  and  could  still  do  his 
work;  and  that  the  physician  did  not 
think  he  would  have  any  trouble  in 
doing  his  work.    The  court  said  there 
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up,"  and  that  he  was  **just  as  good  as  ever/'  Had  this  been 
merely  an  opinion  or  prophecy  as  to  what  might  happen  in  the 
future  or  as  to  the  future  results  of  an  injury  and  that  foretold 
by  way  of  opinion  or  prophecy  did  not  happen  or  result,  what  was 
said  could  not  be  treated  as  in  the  nature  of  a  mistake  of  fact. 
Seymour  v.  C.  N.  W.  Ry.  Co,,  164  N.  W.  352. 

A  mistake  of  fact,  to  constitute  the  basis  of  rescission,  must  re- 
late to  some  present  or  past  event,  and  the  vital   question  to  be 


was  no  evidenee  in  the  record  to 
show  that  the  doctors  knew,  or  had 
reason  to  know  at  the  time  of  their 
representation,  that  plaintiff  was  not 
a  well  man,  and  there  was  no  evi- 
dence to  show  that  their  statements 
to -him  were  anything  else  than  their 
honest  medical  opinions  as  to  his  con- 
dition, based  upon  the  symptoms  he 
had  at  that  time  developed  and  the 
examinations  which  they  had  made  of 
him;  that  plaintiff  did  not  in  any  way 
impugn  the  good  faith  of  the  state- 
ments, but  contended  that,  as  the 
statements  were  made  and  relied  upon 
hj  him,  and  as  the  verdict  of  the 
jury  showed  that  epilepsy  was  caused 
by  the  iigury,  the  settlement  was  not 
binding  upon  him.  The  court  found 
as  conclusions  of  fact  that  \he  acci- 
dent was  the  proximate  cause  of  the 
epilepsy,  but  that,  at  the  time  of  the 
settlement  and  the  making  by  the 
physicians  of  the  representations, 
there  were  no  symptoms  of  the  epi- 
lepsy present;  that  plaintiff  relied 
upon  the  statements  of  the  physicians 
as  to  his  condition,  and  but  for  them 
would  not  have  settled  at  the  figure 
he  did;  that  the  representations  were 
made  in  good  faith  in  an  honest  be- 
lief that  they  were  true  and  that 
they  were  not  made  for  the  purpose 
of  inducing  a  settlement;  and  that 
the  claim  agent,  in  making  the  set- 
tlement, acted  on  the  letters  from  the 
physicians  in  good  faith  and  in  the 
honest  belief  that  they  accurately 
stated  plaintiff's  condition.  The  court 
held  that  as  there  was  no  evidence 
19  N.  C.  C.  A.~51 


of  fraud,  bad  faith  or  known  conceal- 
ment on  the  part  of  the  claim  agent 
or  the  physicians,  the  trial  court  erred 
in  submitting  the  issue  of  the  valid- 
ity of  the  release  to  the  jury,  and 
that  as  the  case  was  fully  developed 
and  no  contention  of  fraud  was  made 
below,  or  on  appeal,  the  case  should 
be  reversed  and  rendered  for  defend- 
ant. £1  Paso  &  Southwestern  Oo.  v. 
Kramer,  —  Tex.  Civ.  App.  — ,  141  8. 
W.  122  (1911). 

While  assisting  other  employees  of 
defendant  in  switching  box  cars,  plain- 
tiff, a  brakeman,  fell  from  the  top  of 
one  of  the  cars  and  sustained  injuries 
for  which  he  brought  suit  and  recov' 
ered  the  sum  of  $4,000  as  damages. 
In  bar  of  plaintiff's  right  to  maintain 
his  suit,  defendant  pleaded  and  proved 
that  after  plaintiff  fell  from  the  car, 
and  in  consideration  of  $450  paid  to 
him,  he  had  executed  an  instrument 
in  writing  releasing  it  from  all  lia- 
bility on  account  of  the  injuries,  and 
in  a  supplemental  petition  plaintiff 
alleged  that  the  release  was  not  bind- 
ing upon  him,  because  at  the  time  of 
its  execution  he  was  intoxicated,  and 
in  no  condition  mentally  to  under- 
stand what  he  was  doing,  and  that 
further,  he  executed  it  in  reliance 
upon  false  and  fraudulent  promises 
as  to  future  employment  made  by  de- 
fendant's claim  agent,  and  false  rep- 
resentations as  to  the  extent  of  his 
injuries  made  by  defendant's  agents 
and  by  certain  physicians  employed 
by  it  to  examine  him  for  the  pur- 
pose  of   determining   the   nature   and 
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determined  is  whether  what  Dr.  Saunders  said  were  statements  of 
fact  or  merely  matters  of  opinion.  If  these  were  statements  of 
fact,  it  is  not  very  important  through  what  process  of  reasoning 
or  proof  they  were  arrived  at,  whether  from  observation  or  deduc- 
tions based  on  expert  or  scientific  knowledge.  The  doctor,  basing 
his  conclusion  on  the  patient's  apparent  condition  and  the  history 
of  his  ailment,  pronounced  him  then  in  a  condition  to  go  to  work, 
**all  healed  up,''  **as  good  as  ever."  These  statements  related  to  the 


extent  of  his  injuries.  As  to  the  rep- 
resentations alleged  to  have  .been 
made  by  a  physician,  it  was  shown 
that  plaintiff  had  been  operated  upon 
for  a  hernia  which  he  claimed  to  have 
suffered  as  a  result  of  the  fall  from 
the  car,  and  that,  at  the  time  of  the 
negotiations  which  were  concluded  by 
the  execution  of  the  release,  he  was 
not  satisfied  that  the  operation  had 
been  a  successful  one,  and  there  was 
evidence  tending  to  show  that  agents 
of  defendant  engaged  in  conducting 
the  negotiations,  suggested  to  plain- 
tiff that  he  select  any  two  of  the 
physicians  then  practicing  in  Ft. 
Worth  to  make,  at  defendant's  ex- 
pense, an  examination  of  his  person 
to  determine  whether  such  operation 
was  a  successful  one  or  not,  and  that 
from  a  number  of  physicians  named 
to  him  he  chose  two  to  make  the  ex- 
amination, who  were  called  by  tele- 
phone, came  as  requested,  made  the 
examination,  and,  after  making  it, 
made  the  statements  charged  to  have 
been  false  and  to  have  induced 
plaintiff  to  execute  the  release.  The 
court  said  that  there  was  no  testi- 
mony showing  that  the  doctors  in 
question  had  been  in  any  way  con- 
nected with  defendant,  or  to  have  had 
any  communication  with  its  agents  in 
regard  to  plaintiff  or  his  injuries  be- 
fore they  were  requested  to  make  the 
examination,  and,  therefore,  an  in- 
struction which  authorized  the  jury 
to  find  against  defendant  on  the  is- 
sue as  to  the  validity  of  the  release, 
if  they  believed  plaintiff  was  induced 


to  execute  same  by  false  representa- 
tions as  to  his  physical  condition 
made  to  him  by  the  physicians,  was 
erroneous.  If,  the  court  said,  it 
should  be  conceded  that  the  testi- 
mony in  the  record  made  an  issue 
as  to  whether  Drs.  K  and  0  were  nsed 
by  defendant's  claim  agent  as  instru- 
ments to  deceive  plaintiff,  or  that 
they  acted  together  in  procuring  his 
execution  of  the  release,  the  judge 
had  no  right  to  assume,  as  he  did  in 
the  instruction,  the  affirmative  of  such 
issue  to  be  true,  because  in  that  re- 
spect the  charge  was  clearly  on  the 
weight  of  the  evidence.  The  judg- 
ment was  reversed  and  the  cause  re- 
manded for  a  new  trial.  8t.  Louis, 
S.  F.  &  T.  B.  Co.  V.  Bowles,  63  Tex. 
Civ.  App.  23,  131  S.  W.  1176  (1910). 
While  working  as  a  brakeman  on 
a  freight  train,  plaintiff  was  knocked 
from  the  train  by  a  defective  water- 
spout and  seriously  injured.  He  was 
taken  to  his  home,  where  he  was  un- 
der the  care  of  competent  physicians 
of  his  own  selection,  and  went  to  the 
hospital  of  the  railroad  company 
about  6  weeks  after  the  accident,  re- 
maining there  under  treatment  for 
about  2  weeks,  when  he  returned 
home,  promising  the  chief  surgeon  of 
the  hospital,  Dr.  O,  that  he  would  re- 
turn to  the  hospital.  It  was  a  rule 
of  the  hospital  that  employees  under 
treatment  should  remain  until  they 
were  discharged  by  the  chief  surgeon, 
who  gave  them  what  was  called  a 
clearance,  which  they  took  to  the 
general    claim    agent    of  the    railroad 
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present  and  described  his  condition  in  apt  language  as  it  then  was, 
and  we  entertain  no  doubt  in  saying  that  they  were  statements  of 
facts,  and  so  intended. 

In  Haigh  v.  Whiteway  Laundry  Co.,  164  Iowa,  143,  145  N.  W. 
473,  50  L.  R.  A.  (N.  S.)  1091,  a  statement  by  the  defendant's  agent 
that  the  tendons  of  plaintiff's  hand  were  injured,  and  that  her 
injuries  were  trifling,  was  held  to  be  merely  a  statement  of  fact. 

In  Houston  &  T.  C.  R.  Co.  v.  Brown  (Tex.  Civ.  App.)  69  S.  W. 


eompany.  This  clearance  was  a  state- 
ment of  the  exact  physical  condition 
of  the  employee,  who  was  expected 
to  take  it  to  the  claim  agent  as  a 
basis  for  settlement  before  returning 
home.  Something  over  a  month  there- 
after, Dr.  O  wrote  to  plaintiff,  up- 
braiding him  for  not  fulfilling  his 
promise  to  return,  and  shortly  there- 
after he  returned  to  the  hospital,  and 
was  examined  by  Dr.  O,  who  wrote 
a  letter  to  the  general  claim  agent, 
making  a  report  upon  plaintiff's  case, 
saying  that  he  found  a  marked  de- 
formity of  the  spinal  column,  com- 
mencing with  the  twelfth  dorsal  and 
involving  the  first  and  second  lumbar 
vertebrae,  and  that  there  undoubtedly 
was  a  diseased  condition  there,  as  not 
only  the  spinal  processes  were  en- 
larged, but  seemingly  the  laminae  of 
the  vertebrae  as  well,  and,  after  go- 
ing fully  into  the  case,  concluded  to 
the  effect  that  he  could  not  tell  at 
the  examination  whether  the  injury 
would  be  permanent  or  not,  but  that 
in  the  case  of  a  young  man  29  years 
of  age,  under  intelligent  treatment, 
considering  the  region  of  the  spinal 
column  involved,  there  was  a  bare 
possibility  that  it  would  get  well,  but 
that  in  any  event  it  was  a  serious  in- 
jury, and  one  that  decidedly  menaced 
his  future  usefulness.  The  letter 
stated  that  it  would  take  the  place 
of  a  clearance  as  plaintiff  would  re- 
port to  the  claim  agent  on  the  next 
day.  Dr.  O  testified  that  all  of  his 
examinations  were  made  in  the  inter- 
est of  the  employees  as  well  as  the 


company,  and  that,  while  he  was  em- 
ployed by  the  company,  his  salary 
came  out  of  the  hospital  fund  which 
was  raised  by  assessments  on  all  the 
employees  of  the  company.  Plaintiff 
testified  that  when  Dr.  O  examined 
him,  told  him  that  his  injuries  were 
not  serious,  and  that  he  would' be  able 
to  go  to  work  by  the  Ist  of  March, 
that  plaintiff  then  said  that  it  was 
up  to  the  doctor,  and  he  wanted  to 
know  just  what  he  thought,  and  that 
Dr.  O  then  said  it  was  nothing  bad, 
and  plaintiff  would  be  all  right  by  the 
Ist  of  March.  A  friend  who  was  with 
plaintiff  on  the  occasion  testified  that 
Dr.  O  told  plaintiff  that  he  was  not 
permanently  injured,  and  that  his  in- 
juries were  not  going  to  be  serious, 
and  that  he  would  be  able  to  take  his 
place  back  by  March.  The  claim 
agent  and  his  stenographer  testified 
that  the  papers  constituting  the  re- 
lease agreements  were  dictated  to  the 
stenographer  in  the  presence  of  plain- 
tiff, and  were  signed  by  him,  and  that 
they  truly  reflected  the  transaction, 
and  further,  that  the  claim  agent  had 
no  communication  with  Dr.  O  at  that 
time,  and  that  Dr.  O's  letter,  which 
served  as  a  clearance,  was  the  sole 
information  he  had  before  him  of 
plaintiff's  condition,  while  plaintiff 
testified  that  the  claim  agent  called 
Dr.  O  over  the  telephone  and,  after 
inquiring  as  to  plaintiff's  condition, 
listened  for  a  few  moments,  and  then 
turned  to  him  and  said  that  the  doc- 
tor said  that  plaintiff  was  not  badly 
hurt,  and  that  he  would  be  able  to  go 
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651y  a  release  was  obtained,  based  upon  representations  made  by  a 
physician  representing  the  railway  company  that  the  ''bones  of  his 
arm  had  knitted  and  united  together  and  that  his  arm  was  well," 
and  the  court  held  that  these  were  statements  of  fact.  In  response 
to  the  contention  that  they  were  mere  expression  of  opinion,  the 

court  said: 

''The  effect  of  his  statement  was  that  the  appellee  was  a  sound  man,  and 
that  the  bones  of  his  arm  had  knitted  together,  and  that  it  would  be  all  right. 


to  work  by  the  1st  of  Maroh.  The 
release  was  for  $1,250,  wliich  was  paid 
and  plaintiff  returned  to  his  home. 
His  physical  condition  did  not  im- 
prove, and  in  the  latter  part  of  Feb- 
ruary he  consulted  physicians  to  see 
if  he  would  be  able  to  return  to  work 
the  1st .  of  March,  and  was  advised 
that  he  was  permanently  disabled 
from  pursuing  work  in  the  railroad 
service  requiring  physical  exertion, 
and  the  evidence  was  undisputed  that 
his  injuries  were  of  such  a  nature 
that  he  would  be  unable  to  do  any 
work  which  would  require  physical 
exertion,  and  that  the  only  service  in 
the  railroad  employ  for  which  he 
would  be  fitted  would  be  such  a  posi- 
tion as  flagman  at  a  crossing  at  a 
salary  of  $40  or  $45  a  month.  Upon 
the  release  being  pleaded  to  plain- 
tiff's suit  for  damages,  plaintiff  filed 
an  amended  complaint,  admitting  the 
settlement  and  charging  fraud  and 
deceit  on  the  part  of  defendant's 
chief  surgeon  and  general  claim  agent 
in  procuring  the  settlement.  The  jury 
found  for  plaintiff  and  assessed  dam- 
ages at  $5,000,  after  allowing  credit 
for  the  amount  paid,  and  defendant 
appealed.  On  the  appeal  defendant 
contended  that  the  evidence  was  not 
sufficient  to  show  that  plaintiff  was 
deceived  or  misled,  or  that  any  fraud 
was  practiced  on  him  in  obtaining 
the  settlement.  Th^  court  said  that 
in  discussing  that  question  it  must  be 
taken  that  the  jury  had  accepted  the 
testimony  of  plaintiff  and  his  wit- 
ness and  rejected  that  of  the  physi- 


cian and  the  claim  agent,  and  that 
the  sufficiency  of  the  evidence  most 
be  tested  solely  upon  the  accredited 
testimony,  and  that  plaintiff's  evi- 
dence fully  met  the  requirements  of 
the  authorities  to  avoid  a  release  in- 
duced by  fraud.  A  special  exception 
was  taken  to  submitting  the  question 
of  Dr.  O  being  mistaken  as  to  the 
extent  of  plaintiff's  injuries,  to  which 
the  court  said  that  if  there  was  room 
to  find  that  there  was  such  mistake 
of  fact  it  would  be  equally  effective 
to  set  aside  the  release,  and  the  ap- 
pellant would  not  be  injured  by  hav- 
ing the  most  charitable  construction 
given  to  the  statements  of  Dr.  O.  De- 
fendant also  contended  that,  as  plain- 
tiff came  direct  from  his  own  physi- 
cian, he  ought  to  have  known,  and 
must  have  known,  something  of  hia 
condition  outside  of  anything  Dr.  O 
said  to  him,  and  that  he  could  not 
have  been  misled  in  that  regard.  The 
court  pointed  out  that  plaintiff  testi- 
fied that  he  had  been  under  Dr.  O'a 
care  from  September,  and  that  he  did 
not  know  his  own  condition,  but  re- 
lied upon  Dr.  O,  and  asked  him  to 
tell  him  the  true  condition,  and  the 
court  said  that  plaintiff  certainly  had 
a  right  to  rely  upon  his  good  faith, 
and  it  did  not  lie  in  the  mouth  of 
the  railway  company  to  say  that  an  em- 
ployee could  not  safely  rely  upon  state- 
ments of  its  chief  surgeon  who  oeen- 
pied  the  delicate  position  between  it 
and  its  employees,  as  shown  by  Dr. 
O's  testimony.  The  eonrt  approved 
an  instruction  of  the  trial  eonrt,  that 
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It  is  true  this  statement  may  have  been  predicated  upon  his  opinion  as  a 
medical  expert,  but  the  opinion  is  based  upon  the  facts  of  which  he  possessed 
knowledge.  The  fact  that  the  statement  made  hj  Stewart  was  not  intentionally 
false  does  not  affect  the  right  of  the  appellee  to  have  the  release  set  aside 
if  he  was  misled  by  the  statement  and  executed  the  release  believing  the  state- 
ment was  true.  In  such  a  case,  innocent  misrepresentation  may  as  well  be  the 
basis  of  relief  AS  where  such  statements  are  intentionally  false." 

In  Great  Northern  Ry.  Co.  v.  Fowler,  136  Fed.  118,  69  C.  C.  A. 
106,  the  company's  surgeon  made  an  examination  of  the  complainant 


if  the  jury  found  ''that  at  the  time 
of  making  said  statements  defend- 
ant's physician  and  surgeon  either 
knew  that  plaintiff  was  permanently 
injured  and  misrepresented  that  fact, 
or  was  honestly  mistaken  as  to  the  ex- 
tent of  plaintiff's  injuries  and  misled 
him  into  signing  said  release,"  then 
plaintiff  is  not  bound  by  same,  and 
the  jury  should  so  find."  Judgment 
for  plaintiff  was  affirmed.  St.  Louis, 
L  M.  &  8.  R.  Oo.  V.  Hambright,  87 
Ark.  614,  113  S.  W.  803   (1908). 

3.    Specialist  in  conq^any's  service. 

While  plaintiff  was  working  for 
defendant  upon  a  water  tank  it  col- 
lapsed and  fell,  causing  him  severe 
and  permanent  injuries.  In  a  suit 
for  damages  for  the  injuries  sustained 
defendant  answered  by  a  plea  of  gen- 
eral denial,  contributory  negligence, 
assumption  of  risk,  and  release  and 
satisfaction  for  the  sum  of  $650  paid 
to  plaintiff  by  defendant.  The  reply 
contained  a  denial  of  matters  not 
therein  admitted  and  an  averment 
that  the  instrument  purporting  to  be 
a  release  was  induced  by  fraud  and 
wrongful  conduct  on  the  part  of  de- 
fendant, in  that  it  induced  plaintiff  to 
rely  upon  the  staitements  of  a  physi- 
cian selected  by  it  to  examine  his  in- 
jury who  made  an  untruthful  state- 
ment to  plaintiff  as  to  the  extent  of 
his  injury  upon  which  plaintiff  re- 
lied solely  in  accepting  the  compro- 
mise and  executing  the  release.  The 
principal    injury    to    plaintiff    was    a 


broken  arm,  and  he  was  taken  to  a 
hospital  and  operated  upon,  and  after 
about  3  months'  treatment,  was  ap- 
proached by  defendant's  claim  agent 
to  make  a  settlement  and  offered 
$200,  which  he  refused,  telling  the 
agent  that  he  did  not  know  what  the 
condition  of  his  arm  was  going  to  be. 
He  was  then  asked  if  he  would  go  to 
St.  Louis  if  transportation  was  fur- 
nished to  him  and  see  Dr.  McC,  which 
he  agreed  to  do.  About  a  week  there- 
after he  went  to  St.  Louis,  accom-, 
panied  by  a  Dr.  R,  a  student  at  the 
hospital,  and  met  the  claim  agent, 
who  told  him  which  street  car  to  take 
to  reach  Dr.  McC,  who,  the  agent 
said,  was  one  of  the  best  physicians 
in  St.  Louis,  and  that  whatever  he 
told  him  could  be  depended  upon.  Dr. 
McC  examined  plaintiff  for  about  30 
minutes,  and  plaintiff  then  stated  to 
him  that  he  wanted  to  know  how  his 
arm  was  going  to  be  as  he  was  con- 
templating making  a  settlement,  and 
would  like  to  have  his  honest  opinion 
in  the  matter,  to  which  the  doctor 
replied  that  he  would  guarantee  that 
plaintiff  would  have  a  good  arm  in- 
side of  6  months,  and  further,  after 
giving  directions  as  to  the  care  of  his 
arm,  repeated  that  inside  of  6  months 
the  arm  would  be  perfectly  well.  The 
doctor  telephoned  the  results  of  his 
examination  to  the  claim  agent,  and 
plaintiff  returned  to  the  claim  agent 
and  reached  an  agreement  as  to  the 
amount  of  settlement,  and  3  days 
thereafter  signed  the  release.  At  the 
time  of  the  examination  Dr.  McC  fur- 
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and  found  that  they  consisted  of  a  wound  of  the  scalp,  a  contusion 
of  the  shoulder,  and  nothing  else,  and  expressed  the  opinion  that 
he  would  be  ready  to  go  to  work  in  a  couple  of  weeks.  In  reliance 
settlement  was  made,  but  the  release  was  rescinded  owing  to  mutual 
mistake  upon  a  showing  that  his  skull  was  then  fractured,  neces- 
sitating the  removal  of  a  part  of  his  skull  which  was  pressing  on 
the  brain.     See,  also,  Lumley  v.  Wabash  Ry.  Co.,  76  Fed.  66,  22 


tber  told  plaintiff  that  there  was  a 
perfect  union  of  his  arm,  and  advised 
him  to  take  off  the  sling  and  let  the 
arm  hang  down  when  he  got  back  to 
the  hospital,  stating  that  its  paralyzed 
condition  was  on  account  of  the  arm 
being  drawn  up.  The  physician  who 
examined  plaintiff  three  or  four  weeks 
previous  to  the  trial  testified  that  he 
found  that  his  arm  was  broken  and 
disunited;  that  plaintiff  showed  him 
pieces  of  bone  which  had  worked  out; 
that  the  separate  bones  were  held  to- 
gether by  fibrous  matter;  that  in  his 
opinion,  to  remedy  the  matter,  the 
fracture  must  be  opened,  the  end  of 
the  bone  cut  off  and  wired  together, 
as  it  was  overlapping,  which  would 
shorten  the  arm  three  or  four  inches; 
and  further  that,  assuming  plaintiff's 
testimony  as  to  the  nature  and  his- 
tory of  his  injury,  to  be  true,  it  would 
not  have  warranted  a  skilled  profes- 
sional man  in  stating  to  plaintiff  that 
there  was  a  reasonable  certainty  of 
a  complete  recovery  of  the  injuries  to 
his  arm.  The  testimony  of  this  phy- 
sician was  corroborated  by  three 
others.  The  jury  returned  a  verdict 
for  $12,690.  The  court  said  that  in 
so  far  as  the  doctor  undertook  to 
state  existing  facts,  as  he  did  if  he 
said  the  bones  were  tben  united,  the 
truth  or  falsity  of  such  statements 
were  for  consideration  of  the  jury, 
and  that  a  physician  skilled  in  deter- 
mining existing  bodily  conditions 
should  be  held  to  be  making  state- 
ments of  fact,  rather  than  giving  a 
mere  opinion,  when  he  undertook  to 
state  a  then  existing  condition  of  the 


patient.  The  judgment  was  reversed 
and  the  cause  remanded  because  the 
court  by  its  instruction  to  the  jury 
predicated  plaintiff's  right  to  set 
aside  the  release  upon  the  opinion  as 
to  the  date  of  the  future  recovery 
of  deceased,  and  not  upon  the  ground 
that  the  doctor  had  stated  that  the 
bones^were  then  united,  when  in  truth 
and  fact  they  were  not.  As  tbe  ease 
was  reversed  for  this  reason  the  court 
did  not  discuss  the  question  of  the 
excessiveness  of  the  verdict.  Wing- 
field  V.  Wabash  B.  Co.,  257  Mo.  347, 
166  S.  W.  1037  (1914). 

B.   Bhipbulldlng  conq^any. 

In  Walsh  v.  Fore  Biver  Shipbuild- 
ing Co.,  230  Mass.  89,  119  N.  E.  680 
(1918),  plaintiff  was  injured  through 
the  alleged  negligence  of  defendant, 
and  about  3  weeks  thereafter  executed 
and  delivered  to  defendant  a  written 
release  in  consideration  of  the  sum 
of  $250,  and  the  payment  by  defend- 
ant of  the  hospital  and  treatment  bills 
and  his  continuance  upon  the  benefit 
list  of  the  employees'  accident  asso- 
ciation until  he  was  able  to  resume 
work  or  until  the  amount  of  benefit 
reached  the  limit  paid  by  the  accident 
association,  the  total  payment  by  de- 
fendant for  hospital  bills  and  plain- 
tiff's treatment,  together  with  the 
$250,  amounting  to  $846.  Immedi- 
ately after  plaintiff  was  injured  he 
received  first  aid  treatment  in  the 
accident  room  at  defendant's  works 
from  Dr.  B,  a  physician  in  defend- 
ant's    employ    and    in    charge    of    its 
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C.  C,  A.  60;  NeUon  v.  By.  Co.,  Ill  Minn.  193,  126  N.  W.  902,  20 
Ann.  Gas.  748. 

In  Tatman  v.  Ry.  Co.,  10  Del.  Ch.  105,  85  Atl.  716,  the  test  is 
said  to  be: 

"Is  the  evidence  in  this  case  clear  and  convincing  that  the  complainant 
was  induced  to  compromise  her  claim  and  to  execute  her  release  by  a  mis- 
take of  past  or  present  fact  material  to  her  contract  f" 


hospital,  and  about  an  hour  later  he 
was  taken  by  train  to  a  hospital  in 
Boston  where  he  was  thereafter 
treated  by  physicians  connected  with 
that  hospital.  Within  two  or  three 
days  Dr.  B  came  to  the  hospital  and 
talked  with  plaintiff  with  reference 
to  a  settlement  for  the  injuries  which 
he  had  sustained,  and  about  a  week 
later  again  called  and  talked  with  him 
with  reference  to  a  settlement,  and, 
after  a  third  visit  for  the  same  pur- 
pose, told  plaintiff  to  write  to  him 
in  regard  to  settlement.  Plaintiff 
wrote  to  Dr.  B,  and  the  latter  came 
to  see  him  again  and  the  release  was 
signed.  Plaintiff  testified,  in  sub- 
stance, that  on  each  occasion  when 
he  talked  with  the  doctor  at  the 
hospital  the  latter  told  him  he  would 
be  all  right  in  10  weeks  and  able  to 
go  to  work,  and  that  his  leg  would 
be  just  as  good  as  ever,  and  on  the 
day  he  signed  the  release  told  him 
all  hospital  bills  would  be  paid  by 
the  company;  tbat  he  would  have  a 
job  for  life  with  the  defendant  and 
would  have  tbe  benefit  of  accident 
insurance;  and  that  on  each  occasion 
when  Dr.  B  called  to  see  him  he  was 
suffering  acute  pain  as  the  result  of 
his  injury.  Plaintiff  contended  that 
he  was  not  bound  by  the  release  be- 
cause of  %iis  condition  when  it  was 
signed  and  also  because  it  was  pro- 
cured by  fraud  and  false  representa- 
tions of  Dr.  B,  upon  whose  statements 
he  relied.  The  court  found  that 
plaintiff  did  not  deny  that  he  signed 
tlie  release  or  claim  that  he  did  not 
understand  its  contents^  and  that  the 


testimony  would  not  warrant  a  finding 
that  his  condition  was  sueh  that  ho 
was  incompetent  to  act  at  the  time 
it  was  signed,  and  that  there  was  no 
evidence  to  warrant  a  finding  that 
any  false  representations  were  made 
as  to  the  contents  of  the  release  or 
tliat  they  were  fraudulently  con- 
cealed from  plaintiff.  The  court  also 
found  that  plaintiff's  claim  of  fraud 
was  not  sustained  and  pointed  out 
that  there  was  no  evidence  that  de- 
fendant's physician.  Dr.  B,  treated 
plaintiff,  aside  from  the  first  aid  treat- 
ment rendered  immediately  after  the 
accident,  but  that  it  appeared  that 
on  each  subsequent  occasion  when  the 
doctor  saw  him  it  was  solely  with 
reference  to  a  settlement  for  plain- 
tiff's injuries;  tliat  the  plaintiff  knew 
Dr.  B  was  the  defendant's  physician 
and  was  acting  for  it  in  the  mat- 
ter of  settlement,  and  there  was  noth- 
ing to  show  that  plaintiff  had  any 
right  to  rely  on  the  statements  of  the 
doctor  or  that  the  relation  of  physi- 
cian and  patient  existed  between 
them,  or  that  there  were  any  relations 
of  trust  and  confidence  between  them. 
The  court  found  further  that,  apart 
from  the  treatment  administered  by 
Dr.  B  on  the  defendant's  premises, 
the  plaintiff  was  treated  by  other 
physicians,  and  it  did  not  appear  that 
he  did  not  have  ample  opportunity  to 
consult  with  them  respecting  his  con- 
dition and  prospects  of  recovery  if 
he  desired  their  opinion,  and  that 
there  was  nothing  in  the  record  to  in- 
dicate that  the  statements  made  by 
Dr.  B  were  made  fraudulently  or  were 
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The  distinction  between  a  mistake  in  opinion  or  prophecy  as  to 
the  future  and  one  of  past  or  present  fact  is  pointed  by  Judge 
Sanborn  in  Chicago  &  N.  W.  Ry.  Co.  v.  Wilcox,  116  Fed.  913,  54 
C.  C.  A.  147,  12  Am.  Neg.  Rep.  314,  in  saying: 

((•  ♦  ♦  It  is  not  every  mistake  that  will  lay  the  foundation  for  the 
rescission  of  an  agreement.  That  foundation  can  be  laid  only  by  a  mistake  of 
a  past  or  present  fact  material  to  the  agreement.  Such  an  effect  cannot  be 
produced  by  a  mistake  in  prophecy  or  in  opinion,  or  by  a  mistake  in  belief 
relative  to  an  uncertain  future  event.    A  mistake  as  to  the  future  unknowable 


other  than  the  honest  opinions  of  a 
physician  given  in  accordance  with 
his  best  professional  judgment  based 
on  existing  symptoms.  It  was  held 
that  the  presiding  judge  rightly  di- 
rected the  jury  to  return  a  verdict 
for  defendant,  and  that  plaintiff's 
exceptions  to  that  verdict  must  be 
overruled. 

0.    Mining  company. 

In  Bocky  Mountain  Fuel  Co.  v. 
Bakarich,  —  Colo.  — y  180  Pac.  754 
(1919),  plaintiff  sought  to  recover 
damages  for  injuries  received  in  de- 
fendant's mine  which  resulted  in  the 
loss  of  three  fingers  of  his  right  hand. 
He  claimed  damages  in  the  sum  of 
$10,000  and  the  verdict  of  the  jury 
was  in  his  favor  for  $4,600.  As  a  re- 
sult of  the  accident  in  question  plain- 
tiff claimed  he  sustained  numerous  and 
serious  injuries  in  addition  to  the  in- 
jury to  his  hand.  He  was  foreign 
bom,  and  there  was  evidence  that  at 
the  time  of  the  accident  his  knowl- 
edge of  the  English  language  was  de- 
fective. Immediately  after  the  acci- 
dent he  was  taken  by  Dr.  H,  in  the 
employ  of  defendant,  from  the  mine 
to  a  hospital  where  he  was  placed 
under  the  care  of  Dr.  0,  another  of 
defendant's  employees,  who  amputated 
the  three  injured  fingers.  About  three 
weeks  later,  and  while  he  was  still  In 
the  hospital,  he  signed  a  release  which 
was  introduced  in  evidence  which 
purported  to  release  the  company  of 
all    claims    then    existing     or     which 


thereafter  might  arise  for  or  on  ac- 
count of  any  and  all  personal  injuries 
sustained  by  him  on  the  date  in  ques- 
tion resulting  in  the  loss  of  three 
fingers  of  his  right  hand,  and  releas- 
ing and  discharging  the  company 
from  "any  and  all  claims  and  de- 
mands whatsoever  as  fully  as  if  my 
said  injuries,  whether  the  extent 
thereof  be  now  known  or  hereafter 
ascertained,  were  all  described  herein 
in  detaiL"  Dr.  0  was  called  as  a 
witness,  and  testified  that  plaintiff 
asked  him  to  take  up  his  claim  with 
the  manager  of  the  mine,  to  which  ho 
consented.  He  said  that  plaintiff 
looked  upon  him  as  his  friend  and 
told  him  he  thought  he  ought  to  have 
$1,000,  but  that  the  witness  replied 
that  was  out  of  all  reason  for  the  in- 
juries he  had.  It  appeared  that  Dr. 
C  continued  to  busy  himself  about  the 
matter,  and  through  him  the  release 
in  question  was  procured.  Plaintiff 
said  that  he  could  not  read  English 
and  did  not  read  the  release,  but  that 
he  understood  it  to  be  a  settlement 
for  lost  time  only.  The  court  said 
that  Dr.  0  seemed  to  have  overlooked 
entirely  any  other  injuries  sustained 
by  plaintiff  than  the  injury  to  his 
hand,  if  there  were  such  other  inju- 
ries, and  put  himself  in  the  position 
of  representing  the  plaintiff  while 
actually  in  the  employ  of  defendant, 
and  that  if  he  was  guilty  of  bad  faith 
in  the  transaction,  and,  by  reason  of 
his  professional  position  and  his  at- 
titude towards  plaintiff,  induced  him 
to    place    confidence    in    him,   and    if 
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effect  of  ezistiiLg  faets,  a  mistake  as  to  the  future  uncertain  duration  of  a 
known  condition,  or  a  mistake  as  to  the  future  effect  of  a  personal  injury, 
cannot  have  this  effect,  because  these  future  happenings  are  not  facts,  and  in 
the  nature  of  things  are  not  capable  of  exact  knowledge;  and  every  one  who 
contracts  in  reliance  upon  opinions  or  beliefs  concerning  them  knows  that 
these  opinions  and  beliefs  are  conjectural,  and  makes  his  agreement  in  view  of 
the  well-known  fact  that  they  may  turn  out  to  be  mistaken,  and  assumes  the 
chances  that  they  will  do  so." 

All  that  was  said  by  the  phygician  related  to  the  present  condi- 
tion of  plaintiff,  to  him  as  he  then  was,  regardless  of  the  future, 


plaintiff  did  so,  and  could  not  read 
the  release,  but  depended  upon  the 
doctor,  defendant  could  not  take  ad- 
vantage of  that  transaction  and  plain- 
tiff would  not  be  bound  by  it,  and 
that  there  was  sufficient  evidence  to 
go  to  the  jury  on  thai  question.  It 
appeared  that  the  trial  court,  by  its 
instructions,  permitted  the  jury,  should 
it  take  a  certain  view  of  the  evidence, 
to  disregard  l^e  release  entirely, 
save  as  a  receipt  for  $250,  the  amount 
for  which  it  was  given;  that  by  an- 
other instruction  they  were  authorized 
to  consider  it  as  a  release  for  the  in- 
juries resulting  from  the  loss  of  three 
fingers;  and  by  another  instruction 
the- jury  was  told  the  plaintiff  could 
be  given  no  damages  on  account  of 
the  loss  of  the  fingers.  The  court 
said  that  the  effect  of  the  release,  if 
valid,  seemed  to  'have  been  entirely 
misconceived  by  the  trial  court;  that 
the  mention  of  the  loss  of  three  fin- 
gers in  the  release  was  clearly  only  a 
method  of  designating  the  particular 
accident  mentioned  in  the  release,  and 
if  the  release  was  valid  it  was  a  full 
and  complete  release  for  all  injuries 
sustained  by  plaintiff  in  the  accident, 
and,  if  otherwise,  it  was  only  a  re- 
lease for  plaintiff's  claim  for  loss  of 
time,  and  it  was  such  not  by  any  spe- 
cific provision  contained  therein,  but 
because  plaintiff  said  he  signed  it 
with  the  understanding  that  it  was  such 
a  release.  The  court  found  further 
that  the  trial  court  erred  in  not  rep- 
rimanding plaintiff's  attorney  for  an 
improper  and  prejudicial  line  of  argu- 


ment and  in  not  specifically  instruct- 
ing the  jury  that  it  was  improper 
and  could  not  be  regarded.  The  judg- 
ment was  therefore  reversed  and  the 
cause  remanded  for  further  proceed- 
ings in  conformity  with  the  views 
expressed. 

In  Loveless  v.  Cunard  Min.  Co.,  — 
Mo.  App.  — ,  201  8.  W.  375  (1918), 
it  appeared  that  plaintiff  was  working 
in  defendant's  lead  and  zinc  mine  as 
a  helper  in  the  operation  of  a  drill 
driven  by  compressed  air  pressure. 
For  the  purpose  of  changing  his  drill 
machine  plaintiff  turned  off  the  air  at 
the  main  air  line,  but  between  that 
time  and  the  time  lie  reached  the  end 
of  his  air  hose  it  had  been  turned  on 
again  by  another  employee,  so  that 
the  air  pressure  was  held  only  by  • 
gravel  and  other  accumulations  in  the 
end  of  the  hose.  When  plaintiff  picked 
up  the  end  of  the  hose  the  gravel  and 
other  particles  were  driven  out  with 
great  force,  destroying  the  sight  of 
one  eye  and  injuring  the  other,  and 
inflicting  bruises,  scars,  and  various 
hurts  and  injuries.  The  negligence 
charged  against  defendant  was  in  fail- 
ing to  have  a  valve  upon  the  branch 
air-line  so  that  plaintiff  could  have 
turned  the  air  off  from  his  individual 
machine.  In  addition  to  other  de- 
fenses, plaintiff  pleaded  a  release  and 
satisfaction,  to  which  plaintiff  pleaded 
that  the  release  did  not  express  the 
contract  agreed  upon,  and  that  a 
fraud  had  been  perpetrated  upon  him 
in  the  execution  thereof.  The  jury 
brought  in  a  verdict  for  plaintiff  in 
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and  we  are  of  opinion  that  his  statements  were  of  matter  of  fact 
made  as  such  by  him,  knowing  that  they  would  be  considered  as  such 
in  negotiating  a  settlement  between  the  parties  and  that  in  making 
settlement  both  parties  relied  thereon  as  indicating  permanent  res- 
toration to  the  condition  of  health  previous  to  the  injury. 

II.  The  issue  as  to  whether  the  release  was  the  result  of  mutual 
mistake  was  triable  at  law.  Reddington  v.  Blue,  168  Iowa,  34,  149 
N.  W.  933 ;  Seymour  v.  By.  Co.,  supra. 


the  sum  of  $6,000,  and  from  that  the 
court  deducted  $84  mentioned  in  the 
release  and  $69  which  defendant  had 
paid  on  a  doctor  bill  incurred  by 
plaintiff .  After  unsuccessful  motions  for 
a  new  trial  and  in  arrest,  defendant 
brought  the  suit  up  by  writ  of  error. 
The  release  purported  to  discharge 
defendant  ''from  all  claims,  demands 
or  causes  of  action  on  account  of  in- 
juries resulting  or  to  result"  from 
the  accident  in  question,  and  it  ap- 
peared that,  in  obtaining  such  re- 
lease, an  attorney  for  a  surety  com- 
pany which  insured  defendant  in- 
formed plaintiff's  physician,  Dr.  O, 
that  he  would  like  to  see  plaintiff, 
and  plaintiff  was  so  advised.  The  next 
day  plaintiff  called  at  the  attorney's 
office  and  the  two  went  immediately 
to  the  office  of  Dr.  S,  an  eye  special- 
ist whom  the  attorney  recommended 
very  highly.  The  specialist  and  the 
attorney  both  examined  the  injured 
eye,  using  instruments,  and  plaintiff 
testified  that  the  specialist  informed 
him  that  he  would  fix  liim  up  all 
right,  and  that  his  eye  would  be  as 
good  as  ever  in  2  or  3  weeks,  while 
the  specialist  and  the  attorney  who 
testified  were  not  positive  as  to  just 
what  was  said.  After  leaving  the 
specialist's  office,  plaintiff  and  the 
attorney  went  to  the  latter 's  office 
and  there  the  release  was  signed, 
plaintiff  thinking  that  the  paper  he 
was  signing  was  a  receipt  for  4 
weeks'  wages,  the  draft  being  for 
that  amount.  At  the  time  of  signing 
the    release    the    siglit    of    plaintiff's 


right  eye  was  totaUy  destroyed  and 
his  other  eye  was  injured,  and  he  was 
not,  for  that  reason,  able  to  read  the 
paper,  and  he  was  also  at  the  time 
suffering  great  pain.  The  specialist 
had  jufft  treated  the  eye,  and  had 
given  some  medicine  to  reUeve  the 
pain,  and  the  attorn^  admitted  that 
he  did  not  read  the  instrument  to 
plaintiff  or  give  him  a  copy,  and  that 
he  knew  at  the  time  the  release  was 
signed  that  plaintiff's  eye  was  out. 
The  attorney  and  plaintiff  both  testi- 
fied that  an  additional  consideration 
for  the  release  which  was  not  recited 
was  that  the  doctor's  bill  would  be 
paid.  The  attorney  testified  that  his 
primary  object  in  taking  plaintiff  to 
the  specialist  was  to  find  out  the  ex- 
tent of  his  injuries,  and  then  to  make 
a  settlement;  that  he  had  been  repre- 
senting insurance  companies  and  mak- 
ing settlements  in  that  district "  foi- 
about  5  years,  and  averaged  about  150 
claims  a  month;  and  that  he  usually 
took  a  claimant  to  a  doctor  to  tind 
out  how  badly  he  was  hurt,  and  that 
the  specialist  in  question  was  one  of 
the  physicians  to  whom  he  frequently 
took  claimants.  The  court  raid  that, 
with  these  facts,  it  was  not  neces- 
sary to  read  between  the  lines  to  de- 
termine that  the  attorney  and  the 
specialist  were  "cheek  by  jowl"  with 
reference  to  the  attorney's  purpose  in 
bringing  plaintiff  to  the  specialist's 
office,  and  that  the  court  was  justified 
in  holding  that  the  release  did  not  ex- 
press the  real  agreement  and  was  not 
a  bar  to  reeovmry.    Defendant  inristed 
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in.  The  consideration  paid  for  the  release  was  $450,  and  this  was 
not  returned  to  the  releasor  or  tendered  to  it  prior  to  the  commence- 
ment of  the  suit  or  at  any  other  time.  Ordinarily,  as  a  condition 
precedent  to  rescission,  an  offer  to  return  the  consideration  received 
is  essential  to  the  maintenance  of  the  action.  See  v.  Coal  Co.,  159 
Iowa,  413,  138  N.  W.  825,  141  N.  W.  1048. 

But  where  the  amount  paid  was  for  some  specified  injury  or  for 
loss  of  time,  or  the  like,  and  it  is  sought  in  the  action  to  recover 


that  the  judgment  for  $6,000,  from 
which  was  deducted  the  doctor's  bill 
and  the  amount  paid  to  plaintiff  un- 
der the  settlement,  was  excessive. 
The  court  said  that  the  evidence  dis- 
closed that  the  eye  of  plaintiff  had 
to  be  removed,  and  at  the  time  of 
the  trial  he  was  wearing  an  artificial 
eye,  and  was  caused  considerable  pain 
and  suffering,  and  underwent  the  op- 
eration of  removing  the  eye,  and  un- 
der such  circumstances  the  judgment 
was  not  excessive.  Judgment  for 
plaintiff  was  affirmed. 

D.    Laundry  company. 

In  Haigh  v.  White  Way  Laundry 
Co.,  164  Iowa  143,  50  L.  B.  A.  (N.  S.) 
1091,  145  N.  W.  473  (1914),  plaintiff 
alleged  that  while  she  was  employed 
in  defendant's  laundry  and  while  in 
the  exercise  of  due  care  her  hand  was 
caught  and  burned,  in  an  unguarded 
mangle,  and  that  by  reason  of  the 
injuries  received  she  was  crippled  and 
disfigured.  Among  other  defenses  de- 
fendant pleaded  that  plaintiff  and  de- 
fendant had  entered  into  a  written 
contract  adjusting  and  settling  any 
cause  of  action  which  plaintiff  had  by 
reason  of  the  matters  complained  of, 
and  set  up  a  written  release  whereby, 
in  consideration  of  $30,  plaintiff  for- 
ever released  and  discharged  defend- 
ant from  any  and  all  liabiUty  which 
had  accrued  or  might  thereafter  ac- 
crue by  reason  of  the  injury.  Plaintiff 
replied  that  the  release  relied  upon 
was  obtained  by  misrepresentation  and 


I  mistake  as  to  the  material  facts  of 
I  plaintiff's  injury  in  that  defendant, 
by  its  local  representative,  stated  and 
represented  to  plaintiff  at  and  before 
making  the  written  release  that  her 
injuries  were  trifling;  that  the  ten- 
dons of  her  hand  were  not  injured; 
that  the  injuries  would  not  continue 
for  more  than  two  or  three  weeks; 
and  that  plaintiff  would  entirely  re- 
cover therefrom,  and  her  hand  would 
be  as  well  as  ever.  That  plaintiff  re- 
lied upon  the  truth  of  said  represen- 
tations and  representations  to  the 
same  effect  made  by  one  Dr.  B^  who 
treated  plaintiff  as  a  physician  in  the 
employment  of  defendant,  and  that 
she  believed  said  representations  to 
be  true,  whereas  in  fact  they  were 
not  true,  and  the  tendons  of  plain- 
tiff's  hand  were  injured,  and  her  hand 
was  permanently  disabled,  and  she  did 
not  recover  in  two  or  -three  weeks, 
and  had  never  completely  recovered 
the  use  of  her  hand,  but  was  com- 
pelled to  submit  to  an  exceedingly 
painful  surgical  operation,  including 
the  grafting  of  a  large  patch  of  skin 
from  her  body  upon  Iho  palm  ot  her 
hand  and  the  loosening  of  the  tendons 
thereof,  and  the  repair  of  the  sheatli 
of  the  tendons,  and  was '  obliged  to 
submit  to  a  third  surgical  operation 
to  relieve  certain  contractions  and  at- 
tachments of  the  skin  and  flesh  of  the 
fingers  and  hand.  Defendant  demurred 
to  the  reply  on  the  ground  that  the 
allegations  contained  therein  did  not 
set  out  such  representations  or  mis- 
takes at  to  material  facts,  which,  if 


Digitized  by 


Google 


812       19  NnsaiiiQENCE  and  CkjiiPENSATiON  Casbs  Annotated. 


[la. 


for  some  additional  injury  not  contemplated  in  the  contract  of  re- 
lease or  for  damages  consequent  on  injuries  necessarily  excluded  in 
computing  the  consideration  paid  for  the  release,  as  where  such  pay- 
ment was  for  loss  of  time  only,  of  specific  items  other  than  injuries 
on  which  the  action  is  based,  then  and  in  any  such  event  tender  of 
return  of  the  consideration  is  not  essential  to  the  maintenance  of 
the  action.    This  is  for  the  reason  that,  as  to  the  amount  paid,  there 


proven,  would  avoid  the  release 
pleaded  by  defendant.  The  demurrer 
was  overruled,  and  from  the  ruUng 
on  the  demurrer  defendant  appealed. 
The  eourt  said  that  the  length  of 
time  that  would  be  required  for  the 
hand  to  heal  was  largely  a  matter  of 
speculation,  of  opinion  based  upon 
conditions  then  existing,  and  an  hon- 
est opinion  given  upon  that  matter 
should  not  constitute  a  fraud,  and 
therefore  the  mere  opinion  as  to  the 
time  when  plaintiff  would  recover 
from  the  injury,  standing  alone,  would 
not  have  the  effect  of  avoiding  the 
release,  but  that  more  than  an  opin* 
ion  was  given  to  induce  the  settle- 
ment, as  substantive  facts  were 
stated  as  a  basis  of  the  opinion,  to 
wit,  that  the  injuries  were  trifling, 
and  that  the  tendons  of  the  hand 
were  not  injured.  These  being  asser- 
tions of  distinct  facts  which  had  re- 
lation to,  and  direct  bearing  upon, 
the  extent  of  defendant's  liability  to 
plaintiff,  and  whioh,  if  true,  tended 
to  create  in  the  mind  ot  plaintift  the 
impression  that  she  would  entirely  re- 
cover therefrom  and  her  hand  would 
be  as  wcU  as  ever.  The  court  further 
said  that  a  positive  assertion  ot  a  ma- 
terial fact  as  true,  made  for  the  pur- 
pose of  securing  an  undue  advantage, 
when  it  was  shown  that  the  party  to 
whom  the  statement  was  made  relied 
and  acted  upon  it  in  good  faith  as 
true,  was  as  binding  upon  the  party 
making  it  as  though  Yte  knew  it  to 
be  untrue.  And  it  was  held  that  in- 
asmuch as  the  allegations  of  the  re- 
ply must  be  taken  to  be  true,  and  as 


there  were  in  it  statements,  made  by 
defendant,  of  facts  material  to  be 
considered  in  the  proper  adjustment 
of  defendant's  liability,  and  as  it 
was  alleged  that  those  statements 
were  untrue  and  that  plaintiff  relied 
upon  them  as  being  true,  the  demur- 
rer was  properly  overruled.  The  cause 
was  aflrmed. 

B.    Pile  driver  operator. 

In  Gulf,  0.  &  S.  F.  B.  Co.  v.  Huyett, 
49  Tex.  Civ.  App.  395,  108  S.  W.  502 
(1908),  plaintiff  recovered  a  judgment 
for  damages  for  personal  injuries  re- 
sulting from  defendant's  negligence 
in  operating  a  pile  driver,  and  the 
case  was  previously  appealed  to  the 
court  of  civil  appeals  (Tex.  Civ. 
App.),  89  8.  W.  1118,  and  to  the  su- 
preme court  (Tex.),  5  L.  B.  A.  (N. 
S.)  669,  92  8.  W.  454.  A  release  in 
consideration  of  $250  was  pleaded  by 
defendant.  Plaintiff  sought  to  avoid 
the  release  dn  the  ground  that  it  was 
made  upon  representations  by  de- 
fendant's physicians  in  the  hospital 
where  he  received  treatments;  that 
plaintiff  was  not  damaged,  and  would 
soon  be  as  good  a  man  as  ever,  and 
would  soon  be  able  to  do  any  and 
all  kinds  of  work,  and  of  defendant's 
claim  agent  that  he  had  seen  the  doc- 
tor and  talked  with  him  in  regard  to 
the  case,  and  that  the  doctor  said 
that  plaintiff  would  soon  be  all  right. 
The  doctor  denied  making  this  state- 
ment, but  admitted  telling  plaintiff 
that  he  would  eventually  be  able  to 
work    again.      The    court    aflrmed    a 
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has  been  no  mistake  of  fact,  and  the  release  has  the  benefit  of  what 
he  has  paid  for,  and  the  releasor  may  not  recover  therefor  again. 

The  vice  is  in  the  release,  in  that  the  parties  through  or  by  the 
mistake  of  fact  have  been  misled  in  covering  by  the  terms  of  the 
release  damages  consequent  on  injuries  not  taken  into  account  in 
making  the  adjustment,  and  such  damages  alone  may  be  recovered 
in  the  absence  of  a  return  of  the  sum  received  by  the  release.    This 


judgment  in  favor  of  plaintiff,  and 
approved  an  instruction  given  by  the 
trial  court  as  follows:  **If  you  find 
from  the  evidence  that  Dr.  Scott,  prior 
to  the  execution  of  said  release,  rep- 
resented to  the  plaintiff  that  his  in- 
jury was  not  so  great  as  it  really 
was,  and  if  the  plaintiff  believed  said 
representations  to  be  true  and  relied 
on  the  same,  and  if  you  further  be- 
lieve that  the  defendant's  agent.  Cox, 
knew  of  said  representations,  and  that 
the  plaintiff  relied  on  the  same,  and 
took  advantage  of  said  representa- 
tions, and  the  plaintiff  *s  confidence 
therein  to  settle  with  the  plaintiff 
for  the  sum  less  than  compensation 
for  his  injury,  then  the  release  is 
not  binding  on  the  plaintiff." 

r.     Wire   maaufacturing    company. 

Plaintiff,  an  employee  of  a  wire 
company,  sustained  the  fracture  of 
both  bones  of  his  right  forearm  while 
working  in  the  company's  factory, 
and  thereafter  made  a  settlement 
with  the  insurer  of  the  wire  com- 
pany for  $120.  This  action  was 
brought  against  both  the  wire  com- 
pany and  the  insurance  company  for 
fraud  in  the  settlement  and  the  jury 
rendered  a  verdict  for  $7,500  plus 
the  amount  of  the  settlement,  and 
from  judgment  thereon  the  defendant 
appealed.  At  the  time  of  plaintiff's 
injury  he  waa  employed  in  attending 
wire  spools  which  revolved  rapidly 
upon  a  bench  along  a  wall  and  upon 
which  wire  was  wound  after  being 
reduced     in     size     by     being     drawn 


through  a  die.  There  had  been  an 
opening  in  the  wall  near  where  plain- 
tiff  worked  which  admitted  steam  and 
moisture  which  interfered  with  the 
drawing  of  the  wire  and  in  which  a 
window  had  been  placed  swinging 
upon  pivots  in  the  middle.  An  open 
space  was  left  at  the  top  of  the  win- 
dow and  moisture  came  through  this 
80  as  to  interfere  with  the  work,  and 
plaintiff  gave  notice  thereof  to  the 
carpenter,  and  later,  notice  that  the 
place  had  been  fixed  by  placing  a 
stick  in  the  opening.  At  the  time  of 
plaintiff's  injury  he  noticed  that  the 
stick  had  become  loose  and  was  about 
to  fall  and  in  danger  of  being  caught 
in  the  revolving  spools,  and  to  prevent 
it  from  so  doing  he  seized  an  iron 
bar  and  pushed  it  into  place,  but  in 
doing  so  his  glove,  and  then  his  shirt 
sleeve,  caught  in  one  of  the  spools 
and  wound  his  arm  around  the  spool, 
drawing  his  body  up  over  the  bench 
and  breaking  both  bones  of  his  right 
forearm  just  above  the  wrist.  Upon 
the  question  of  fraud  in  procuring  the 
release  the  evidence  showed  that  when 
plaintiff  was  hurt  he  was  asked  by  the 
superintendent  if  he  had  a  family 
doctor,  and  when  he  said  "no"  the 
superintendent  told  someone  in  the 
office  to  call  a  doctor,  naming  him; 
that  the  superintendent  then  took 
plaintiff  in  a  cab  to  that  doctor's  of- 
fice and  the  doctor,  with  the  assist- 
ance of  another,  took  care  of  the 
fracture  and  continued  to  take  care 
of  it  for  nearly  7  months;  that  about 
three  or  four  weeks  after  the  accident 
plaintiff    told    the    doctor     that     the 
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appears  from  Reddington  v.  Blue,  168  Iowa,  34,  149  N.  W.  933; 
Meyer  v.  Haas,  126  Cal.  560,  58  Pac.  1042;  Lumley  v.  By.  Co.,  76 
Fed.  66,  22  C.  C.  A.  60;  Bliss  v.  Ky.  Co.,  160  Mass.  447,  36  N.  E. 
65,  39  Am.  St.  Rep.  504;  Wabash  Ry.  Co.  v.  Brow,  65  Fed.  941,  13 
C.  C.  A.  222. 

The  plaintiff  testified  that  on  June  16,  1915,  the  day  the  release 
was  executed,  he  told  the  superintendent  of  the  company  that  he 
was  all  right,  and  Dr.  Saunders  had  so  stated  to  him,  and  that  the 


grocer  was  pressing  him  for  payment 
and  was  told  to  go  to  the  superin- 
tendent of  the  wire  company  and  per- 
haps something  could  be  done;  that 
plaintiff  went  and  was  told  by  the  su- 
perintendent that  the  company  had 
insurance,  and  to  go  to  the  agent  of 
the  company;  that  plaintiff  met  the 
claim  agent  of  the  insurance  company 
in  the  wire  company's  office  and  was 
asked  how  long  it  would  be  before 
he  would  be  able  to  go  to  work,  and 
upon  plaintiff's  reply  to  the  effect 
that  he  did  not  know  he  was  told 
that  when  he  settled  it  must  be  in 
full,  and  if  they  waited  a  few  days 
the  doctor  would  know  by  that  time; 
that  plaintiff  then  went  to  the  doc- 
tor and  asked  him  how  long  it  would 
be  before  he  could  gO  to  work,  and 
was  given  to  understand  that  he  would 
be  able  to  go  to  work  in  6  weeks; 
that,  when  the  plaintiff  told  him  the 
arm  was  hurting  and  was  sore  yet, 
the  doctor  finally  said  he  would  fix 
the  time  at  8  weeks,  and  plaintiff 
need  say  nothing  to  the  wire  company 
or  insurance  company,  but  to  just 
keep  it  under  his  hat,  and  that  when 
the  claim  agent  came  to  town  he 
would  tell  him  himself;  that  plaintiff 
again  met  the  agent  of  the  insurance 
company  and  the  superintendent  of 
the  wire  company  in  the  wire  com- 
pany's office,  and  the  agent  told  plain- 
tiff that  he  had  seen  the  doctor  and 
talked  with  him  and  the  doctor  said 
plaintiff  would  be  able  to  go  to  work 
at  drawing  wire  in  8  weeks  from  the 
time   he   was   hurt,   and   a   settlement 


was  made  upon  the  basis  of  plaintiff's 
weekly  wage  for  that  period;  that 
plaintiff  was  uneducated  and  a  person 
of  foreign  birth;  that  the  insurance 
company  always  called  the  doctor  in 
question  when  the  injured  had  no 
choice;  that  the  insurance  company 
had  a  contract  with  the  doctor  and 
paid  him  for  the  work  by  contract; 
and  that  plaintiff  had  a  false  joint 
in  his  right  forearm  at  the  point  of 
fracture  and  a  surgeon  had  to  operate 
thereon  and  put  in  a  plate  to  hold 
^the  fragments  of  the  ulna  to- 
gether. While  the  doctor,  the 
claim  agent  and  the  superintend- 
ent all  denied  making  any  represen- 
tations to  plaintiff  as  to  the  time  re- 
quired for  him  to  get  well,  the  court 
said  that  the  jury  had  a  right  to  be- 
lieve that  these  representations  were 
made  and  that  plaintiff  relied  on  them 
and  was  induced  to  settle  because  of 
them,  and  said  that  the  only  thing 
they  had  to  consider  was  whether 
there  was  sufficient  evidence  from 
which  inference  might  be  drawn  to 
sustain  such  element  in  the  case,  and 
that  both  as  to  the  negligence  and  to 
the  fraud  the  verdict  was  sustained 
by  sufficient  evidence  and  was  not 
contrary  to  law.  Judgment  was  af- 
firmed. Indiana  Steel  &  Wire  Oo.  ▼. 
Studes,  —  Ind.  — ,  119  N.  E.  2  (1918). 

O.    Abattoir  comiMUiy. 

While  plaintiff  was  employed  by  an 
abattoir  company  as  a  helper  on  one 
of  its  wagons^  engaged  in  the  delivery 
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saperintendent  responded  that  the  doctor  had  80  reported  to  him, 
and  that — 

They  then  "went  into  tlie  superintendent's  office  and  out  to  the  yard 
office,  and  he  figured  out  my  time.  He  showed  me  what  time  I  had  lost  and 
wrote  oat  a  check  for  it,  and  I  signed  a  receipt,  and  that  was  all  there  was 
to  it.  We  figured  it  out  by  the  hours.  •  ♦  »  i  was  getting  37  cents  per  hour, 
and  the  amount  was  arrived  at  by  figuring  it  at  37  cents  an  hour." 

He  was  to  resume  work  July  1st,  following,  but  was  not  allowed 
to  do  so.    This  was  all  the  evidence  bearing  on  the  issue  as  to  what 


of  meats,  he  was  kieked  and  injored 
by  a  fractions  and  dangerous  horse. 
Plaintiff  aUeged  that  the  horse  was 
negligently  furnished  and  used  by  the 
company,  without  warning  to*  him  or 
any  knowledge  on  his  part  of  its  dan* 
gerous  character  and  habits;  that  he 
deceived  a  broken  leg  and  other  in- 
juries; that  defendant  was  an  insur- 
ance company  which  had  issued  to  the 
abattoir  company  a  policy  of  indem- 
nity insurance;  that,  at  the  insur- 
ance company's  instance  and  on  its 
behalf,  the  abattoir  company  em- 
ployed Dr.  G,  a  physician  and  surgeon, 
who  took  charge  and  control  of  plain- 
tiff and  undertook  the  care  and  treat- 
ment of  his  injuries  for  and  on  behalf 
of  the  insurance  company;  that  from 
and  after  the  accident  the  insurance 
company  took  complete  charge  and 
control  of  the  case,  and  assomed  to 
act  for  the  abattoir  company;  that 
after  being  so  treated  by  sueh  doetor 
for  the  injuries  for  some  time  plain- 
tiff was  induced,  by  the  false  and 
fraudulent  representations  of  tiich 
doetor,  to  settle  with  the  abattoir 
company  and  ezecnte  to  it  a  release 
purporting  to  b*e  in  full  settlemmit 
for  his  injuries;  that  when  he  signed 
the  release  he  belieyed  that  he  was 
merely  receipting  for  a  sum  in  gross 
that  would  cover  his  wages  during 
future  disab&lity;  that  after  the  set- 
tlement plaintiff  was  required  to  sub- 
mit to  a  surgical  operation  in  which 
his  leg  was  amputated,  and  he  then 
learned  the  true  nature  and  condition 
of    his     injuries,    and    brought    suit 


against  the  abattoir  company  for 
damages  resulting  therefrom;  that  in 
the  trial  of  said  action  the  abattoir 
company  successfully  interposed  the 
release;  that  plaintiff  had  confidence 
in  the  doetor  and  relied  on  his  repre- 
sentations, and  by  them  was  induced 
to  make  the  settlement;  that  such  doe- 
tor continued  to  treat  plaintiff  for 
about  6  months  after  the  release  was 
signed,  when  plaintiff  consulted  other 
surgeons,  and  then  learned  that  there 
never  had  been  any  union  of  the 
bones  of  his  leg.  This  action  against 
the  insurance  company  was  for  dam- 
ages alleged  to  have  resulted  from  the 
fraud  practiced  upon  him.  To  this 
complaint  there  was  an  answer  in  gen- 
eral denial  and  an  affirmative  para- 
graph setting  up  the  6-year  statute  of 
limitations,  and  plaintiff  replied  to 
the  plea  of  limitation  setting  up  facts 
showing  concealment  by  defendant  of 
appellant's  cause  of  action,  on  ac- 
count of  which  appellant  was  unable 
to  ascertain  the  facts  giving  rise 
thereto  until  a  time  within  the  statu- 
tory period.  At  the  close  of  plain- 
tiff's evidence  the  court,  upon  mo* 
tion,  instructed  the  jury  to  return  a 
verdict  for  defendant,  whieh  was  done, 
and  judgment  was  rendered  accord- 
ingly. Plaintiff  testified  that  defend- 
ant's physician,  Dr.  G,  told  him  from 
time  to  time  that  his  leg  was  doing 
nicely,  and  that  he  had  a  good  union, 
and  it  would  only  be  a  short  time  un- 
til he  would  be  able  to  go  to  work 
again  and  be  all  right;  that  his  fore- 
man had  told  him  about  2  days  after 


Digitized  by 


Google 


816        Id  Negligence  and  Comfeksation  Cases  Annotated. 


[la 


the  $450  for  which  the  release  receipted  was  paid,  and  the  fair 
inference  to  be  drawn  therefrom  was  that  the  payment  was  for 
loss  of  time.  This  being  so,  there  was  no  occasion  for  tendering  the 
return  of  the  same  as  a  condition  precedent  to  the  maintenance  of 
the  action  for  personal  injuries  suffered  by  complainant.  Though 
the  release  is  general,  covering  injuries  of  every  kind  and  nature 
and  extending  until  doomsday,  inquiry  concerning  the  nature  of  the 
consideration  and  for  what  computed  was  permissible,  and,  as  we 


the  injury  that  he  would  be  taken 
care  of;  that  his  wages  would  con- 
tinue right  along  until  he  was  able  to 
go  back  to  work;  that  his  wages  were 
paid  for  18  weeks,  and  at  the  end  of 
that  period  Mr.  A,  president  of  the 
abattoir  company,  and  Mr.  B,  the  at- 
torney for  defendant,  visited  him,  and 
Mr.  A  told  him  that  he  was  informed 
by  Dr.  G  that  the  leg  was  doing 
nicely,  and  that  it  was  only  a  matter 
of  a  short  time  until  he  would  be  able 
to  go  back  to  work,  and  that  they 
would  have  to  cut  off  his  salary,  and 
made  plaintiff  a  proposition  to  aecept 
$150,  which  would  cover  a  period  of 
15  weeks,  and  asked  him  to  sign  a 
paper  releasing  claims;  that  plaintiff 
asked  time  to  consider  the  matter  and 
a  few  days  later  went  to  Dr.  G  and 
again  asked  him  what  he  actually 
thought  of  his  leg,  beeause  the  mat- 
ter was  getting  serious  and  he  wanted 
to  know  about  it,  to  which  the  doctor 
replied  laughingly  that  his  leg  was 
getting  all  right  and  it  would  be  all 
right,  and,  upon  being  told  of  the 
company's  offer  to  settle,  said  the 
bone  would  be  all  right,  just  take  a 
little  time,  and  that  before  the  15 
weeks  were  up  plaintiff  would  be  in 
good  shape  and  working  again;  that 
about  a  week  later  the  doctor  came 
to  his  house,  and  inquired  if  he  had 
made  any  further  settlement,  and  upon 
being  told  that  he  had  not,  advised 
him  to  accept  the  money,  and  told 
him  he  had  a  good  union  in  his  leg; 
that  two  or  three  days  later  the  at- 
torney   for    defendant    came   and   in- 


quired if  he  had  made  up  his  mind 
about  the  settlement  and  offered  to 
raise  the  price  $50,  making  it  $200; 
that  he  took  the  $200  and  signed  the 
release,  but  did  not  read  it;  that  Dr. 
G  continued  to  treat  him  for  some 
time;  that  in  the  meantime  he  had 
gone  back  to  work  and  had  worked 
3  weeks  on  the  freight  elevator  and 
3  weeks  in  the  department,  trimming 
meat,  daring  which  time  the  pain  in 
his  leg  was  terrible;  that  Dr.  G  eon- 
tinned  to  treat  him,  and  gave  him 
assurance  that  his  leg  was  getting 
along  all  right;  that  plaintiff  then 
suggested  an  X-ray  examination,  and 
was  told  by  the  doctor  that  it  was 
absolutely  unnecessary;  that  plaintiff 
then  consulted  Dr.  O,  who  took  an 
X-ray  picture,  and  ordered  him  to  a 
hospital  for  an  operation;  that  the  X- 
ray  picture  showed  there  was  no 
union  of  the  end  of  the  bones,  and 
that  every  time  plaintiff  stepped  the 
bone  would  gradually  slip  a  little  far- 
ther; that  at  the  hospital  they  first 
sawed  off  the  ends  of  the  bones  and 
wired  them  together,  and  again  pat 
the  limb*  in  a  plaster  east,  which  was 
removed  three  times  in  a  period  ex- 
tending over  about  10  weeks,  at  which 
time  the  wires  were  removed  and  it 
was  found  that  there  had  been  no 
union,  with  the  result  that  amputa- 
tion became  necessary;  that  the  first 
knowledge  which  plaintiff  had  that 
there  was  no  union  of  the  bones  was 
when  the  X-ray  picture  was  taken. 
Dr.  O  testified,  in  effect,  that  when 
he  first  saw  plaintiff  he  f oond  a  non- 
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think,  was  not  precluded  by  the  terms  of  the  release,  based  as  it  was 
on  a  mutual  mistake.  Having  reached  the  conclusion  that  on  this 
ground  it  might  be  rescinded,  the  investigation  related  solely  to  what 
must  be  done  to  accomplish  this,  and  therefore  it  was  pertinent  to 
the  issue  to  ascertain  precisely  how  and  for  what  the  consideration 
was  measured.  Such  was  our  conclusion  in  Beddington  v.  Blue, 
supra,  and  we  are  content  therewith,  though  decision  may  be  found 
to  the  contrary. 


union  of  the  bones  of  his  limb;  that 
they  were  lapped  more  than  an  ineh; 
that  in  a  ease  of  a  broken  bone  sneh 
as  the  one  involved  there  should  be  a 
union  in  three  or  four  weeks  to  sueh 
an  extent  that  one  eould  see  that  he 
was  likely  to  have  a  union;  that  the 
simplest  means  of  determining  whether 
there  had  been  a  union  of  bones  was 
to  use  the  fingers;  that  by  that  means, 
after  the  swelling  subsides,  a  fairly 
definite  idea  could  be  formed,  and 
that  the  X-ray  furnished  a  definite 
means  of  determining  the  matter. 
Defendant  contended  that  the  only 
fraudulent  statements  alleged  in  the 
complaint  or  shown  in  the  evidenee 
were  those  of  Dr.  G,  and  that  the  evi- 
dence failed  to  disclose  that  he  had 
any  connection  with  defendant  at  the 
time  such  statements  were  made;  that 
the  doctor  was  not  defendant's  agent 
for  any  purpose,  and  especially  not 
for  the  purposes  of  negotiating  a  set- 
tlement of  the  claim,  and  that  there 
was  no  evidence  showing  any  adop- 
tion or  ratification  of  his  statements 
by  defendant.  The  court  recognized 
the  general  principle  that  a  fraud  re- 
lied upon  must  be  committed  by  the 
party  charged,  or  with  his  knowledge 
or  authority,  or  adopted  or  ratified  by 
him,  and  that,  defendant  being  a  cor- 
poration, any  fraudulent  representa- 
tions charged  against  it  must  have 
been  representations  of  its  agent  or 
agents.  The  court  pointed  out  that 
the  policy  of  defendant  required  the 
abattoir  company  to  give  defendant 
a  written  notice  and  made  the  insur- 
19  N.  0.  C.  A.— 52 


anee    company    liable    for   immediate 

surgical  aid,  such  as  was  provided  at 
the  time  of  the  aeeident  by  Dr.  G  to 
plaintiff,  and  that  immediately  after 
the  accident  the  abattoir  company 
notified  defendant  who  then  took  full 
charge  of  the  case,  and  Dr.  O  con- 
tinued the  services  np  to  and  beyond 
the  time  of  the  settlement,  and  re- 
ceived pa3rment  for  services  from  de- 
fendant during  that  period.  The 
court  said  that  this  evidence  furnished 
ground  for  inference,  at  least,  that 
the  doctor  was  the  agent  of  defend- 
ant in  the  treatment  of  plaintiff,  and 
further  pointed  out  that  the  presi- 
dent of  the  abattoir  company  and  the 
attorney  for  defendant  visited  plain- 
tiff and  made  a  proposition  of  settle- 
ment to  him,  during  which  they  told 
him  that  Dr.  G  had  told  them  that  he 
was  doing  nicely  and  would  be  able 
to  go  to  work  in  a  short  time  and 
that  he  had  a  good  union,  which  evi- 
dence, the  eonrt  said,  would  have  at 
least  warranted  the  jnry  in  inferring 
that  defendant's  agents  who  made  the 
settlement  and  had  at  that  time  not 
only  obtained  the  opinion  of  Dr.  G, 
but  also  used  the  opinion  to  induce 
the  settlement  and  the  execution  of 
the  release,  and,  although  it  was  not 
shown  that  either  of  them  were  in- 
formed as  to  the  falsity  of  the  repre- 
sentations of  the  doctor,  the  absence 
of  such  knowledge  would  not  be  of 
controlling  importance.  The  court 
further  held  that,  whether  defendant 
expressly  adopted  and  ratified  the 
acts    and    words   of   all   those   whose 
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IV.  The  reply  was  in  two  counts,  one  pleading  that  the  release  was 
procured  by  fraud,  and  the  other  that  it  was  based  on  mutual  mis- 
take; and  appellee  contends  that  for  this  reason  neither  may  be 
proven.  A  sufficient  response  is  that  the  reply  was  in  no  manner  as- 
sailed and  all  exacted  was  that  the  evidence  be  sufficient  to  carry 
either  issue  to  the  jury.  Nothing  appears  to  the  contrary  in  Sey- 
mour V.  Ky.  Co.  In  that  case  no  failure  to  attack  pleading  is  passed 
upon.     Whatever  it  decides  on  the  consequences  of  pleading  both 


representations  induced  the  release  or 
not,  it,  with  knowledge  of  the  facts 
set  up  in  the  reply,  defeated  plain- 
tiff in  his  original  action  from  recov- 
ering damages  which  he  might  other- 
wise have  recovered,  and  at  the  same 
time  prevented  a  judgment  against 
the  abattoir  company,  for  which  de- 
fendant would  have  been  liable  on 
his  policy,  and  that,  therefore,  under 
the  law,  it  was  chargeable  with  the 
fraud  alleged  to  have  entered  into 
the  inducement  of  the  execution  of 
the  release.  The  defendant  further 
contended  that  the  representations 
made  by  Dr.  G  were  merely  the  ex- 
pressions of  opinion  and  predictions 
as  to  the  future,  and  hence  furnished 
no  ground  upon  which  to  base  fraud. 
The  court  said,  however,  that  the  rep- 
resentations were  not  in  fact  mere 
expressions  of  opinion  by  way  of  pre- 
dictions as  to  the  future  course  of 
plaintiff's  injury,  but  were  represen- 
tations of  a  then  existing  condition, 
namely,  that  there  was  a  good  union 
of  the  bones  of  the  limb,  and  that  the 
limb  was  doing  nicely,  and  that,  com- 
ing from  one  whose  profession  and 
whose  relation  to  plaintiff  and  his  in-, 
jury  were  such  as  to  afford  him  spe- 
cial knowledge  on  the  subject  and 
make  him  capable  of  stating  with 
substantial  accuracy  the  condition  of 
the  limb  as  it  then  existed,  plaintiff 
had  a  right  to  rely  upon  said  repre- 
sentations. Upon  the  further  conten- 
tion of  defendant  that  plaintiff's  pe- 
tition failed  to  show  that  he  suffered 
any    damage    because    of   the    alleged 


fraud  practiced  upon  him,  the  court 
held  that  depriving  one  of  an  exist- 
ing cause  of  action  by  fraudulent  rep- 
resentations furnished  a  new  cause  of 
action  in  which  two  remedies  or 
courses  were  open,  either  of  which 
might  be  pursued  by  the  injured 
party,  namely,  that  he  might  keep 
what  he  had  received,  and  sue  to  re- 
cover damages  for  the  fraud,  or  he 
might  rescind,  or  offer  to  rescind,  and 
recover  on  his  original  cause  of  ac* 
tion  and,  while  in  the  present  case 
plaintiff  sought  to  recover  the  dam- 
ages sustained  on  account  of  the  fraud, 
and  it  was  necessary  that  he  allege 
and  prove  some  pecuniary  damage, 
the  requirements  of  the  law  were 
met  by  averments  of  the  complaint, 
and  the  evidence  tending  to  supx>ort 
them,  which  showed  that  plaintiff  sur- 
rendered and  lost  his  original  cause 
of  action  against  the  abattoir  com- 
pany, and  on  account  thereof  suffered 
the  damages  alleged.  Upon  the  ques- 
tion of  the  statute  of  the  limitations, 
the  court  held  that  there  was  suffi- 
cient evidence  from  which  the  jury 
might  have  inferred  that  plaintiff 
never  discovered  the  fraud  or  who 
was  responsible'  for  it  until  within 
the  6-year  period,  and  that  his  faUure 
to  make  the  discovery  was  due  to  the 
nature  and  character  of  the  fraud 
rather  than  to  any  lack  of  diligence 
on  his  part.  The  judgment  of  the 
trial  court  was  reversed  for  its  er- 
ror in  giving  a  peremptory  instruc- 
tion for  defendant,  and  a  new  trial 
granted.    Bailey  v.  London  GuarsAtee 
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fraud  and  mutual  mistake,  it  does  not  hold  that  such  inconsistency 
may"  be  urged  on  appeal  for  the  first  time. 

We  conclude  that  the  court  erred  in  withdrawing  the  issues  from 
the  jury.  It  must  not  be  inferred  from  what  we  have  said  that  we 
question  the  sufficiency  of  the  evidence  to  carry  the  issue  of  fraud  to 
the  jury.  Dr.  Saunders  was  the  company's  surgeon  and  examined 
complainant  as  such.  He  made  the  statements  with  knowledge  that 
what  he  said  would  be  made  the  basis  of  the  settlement  about  to  be 


&  Accident  Co.,  —  lad*  App.  — ,  121 

X.  E.  128  (1918). 

xn.    MisoeUaneaiis  cases. 

Plaintiff  was  injured  through  the 
negligence  of  defendant,  and  brought 
suit  for  damageSi  to  which  defendant 
pleaded  that  plaintiff  had  released 
his  claim  against  defendant.  Plain- 
tiff replied,  alleging  that  the  release 
was  void  becalise  of  mutual  mistake, 
due  to  the  mutual  belief  of  the  par- 
ties that  the  injury  was  less  serious 
than  it  actually  was.  The  jury  re- 
turned a  verdict  for  defendant  and 
plaintiff  appealed  from  the  order  of 
the  court  denying  his  motion  for  a 
new  trial.  The  court  in  affirming  the 
order  den3mig  the  new  trial  recog- 
nized that  a  release  of  a  claim  for 
personal  injuries  executed  in  reliance 
on  fraudulent  and  false  representa- 
tions of  probability  of  recovery,  made 
to  the  injured  person  by  an  attend- 
ing physician  in  the  employ  of  the 
defendant,  was  voidable,  and  that 
such  a  release  also  might  be  avoided 
when  its  execution  was  due  to  a  mu- 
tual mistake  of  the  injured  person 
and  defendant's  physician  who  was 
assisting  in  procuring  a  settlement, 
but  that,  where  the  attending  physi- 
cian, in  the  course  of  treatment,  ex- 
pressed a  mistaken  but  honest  opin- 
ion as  to  the  period  within  which  the 
injured  person  suffering  from  a  known 
injury  would  recover,  and  where  that 
expression  of  opinion  when  made  had 
no  connection  whatever  with  the  set- 


tlement or  with  negotiations  for  a 
settlement,  a  release  executed  in  re- 
liance on  his  treatment  under  the 
circumstances  would  be  valid,  the 
court  saying:  "The  opinion  here  ex- 
pressed had,  at  the  time  it  was  ut- 
tered, no  connection  with,  nor  refer- 
ence to  a  settlement,  or  to  negotia- 
tions for  settlement.  It  was  made 
before  they  had  been  commenced. 
That  it  subsequently  became  the  basis 
of  the  settlement  is  not  legally  sig- 
nificant. *  *  *  The  mistake  re- 
lated to  the  length  of  time  probably 
required  for  recovery  for  a  broken 
leg.  This  was  not  a  misrepresentation 
or  a  misstatement  relating  to  a  past 
or  a  present  existing  fact.''  Nelson 
V.  Chicago  &  N.  W.  R.  Co.,  Ill  Minn. 
193,  20  Ann.  Gas.  748,  126  N.  W.  902 
(1910). 

Plaintiff  and  her  mother  were  in- 
jured by  an  explosion  of  powder 
which  was  beimg  transported  in  a  car 
by  defendant  railroad  company  and, 
beyond  slight  bruises,  the  injury  re- 
ceived by  plaintiff  was  to  one  of  her 
eyes.  She  was  attended  by  the  phy- 
sician usually  employed  by  the  family, 
and  by  another  physician,  an  eye  spe- 
cialist of  repute,  both  of  whom  were 
employed  for  the  purpose  by  the  rail- 
road company  and  by  it  paid  for 
their  services.  These  physicians  told 
plaintiff,  her  parents,  and  the  claim 
agent  of  the  company  engaged  in  set- 
tling claims  of  those  injured  by  the 
explosion,  that  the  injury  to  the  girl's 
eye  was  only  a  scratch  on  the  sur- 
face,   and    one    of    them    said    that 
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made.  The  complainant  relied  thereon  in  executing  the  release  and 
was  deceived  into  signing  the  same  when  he  would  not  otherwise 
have  done  so.  His  statements  were  untrue,  and  under  the  rule  laid 
down  in  Haigh  v.  Whiteway  Laundry  Co.,  supra,  it  would  seem  that 
the  evidence  was  sufficient  to  carry  the  issue  of  fraud  to  the  jury. 
Oestreich  v.  Ry.  Co.,  167  N.  W.  1032.  See,  also,  decisions  to  the 
same  effect  collected  in  a  note  to  that  case  as  reported  in  50  L.  B. 


glasses  wiould  bring  the  eye  right. 
Relying  on  these  representations  the 
parents  of  plaintiff,  who  was  then  a 
minor,  14  years  of  age,  agreed  with 
the  claim  agent  upon  a  settlement 
for  the  injuries  sustained  by  plain- 
tiff and  her  mother,  and  a  joint  re- 
lease was  executed  by  plaintiff,  her 
father  and  mother,  and  the  guardian 
who  had  been  appointed  for  plaintiff, 
and  the  sum  of  $3,400  was  paid  for 
the  release  for  the  injuries  to  both, 
without  stating  in  the  release  either 
the  character  of  the  injuries,  or  dis- 
tributing or  separating  among  those 
entitled  thereto  the  sum  paid  for  the 
injuries  to  the  two  persons.  It  was 
agreed,  however,  between  all  the  par- 
ties thereto,  including  the  claim  agent, 
that  the  sum  of  $500  was  for  the  in- 
juries to  plaintiff,  and  this  sum  being 
part  of  $3,400  mentioned  in  the  re- 
lease, was  received  by  her  guardian. 
Afterwards  the  injury  to  the  eye  of 
plaintiff  was  found  to  be  different 
from  that  which  all  concerned  thought 
existed  at  the  time  of  the  release. 
She  lost  the  sight  of  the  injured  eye, 
and  another  specialist  found  that  the 
eye,  instead  of  being  superficially 
scratched  had  been  penetrated  deeply 
through  four  coats,  including  the  re- 
tina, and  the  injured  eye  was  removed. 
Thereafter  suit  was  brought  for  plain- 
tiff, then  a  minor,  by  her  next  friend, 
against  the  company  for  damages  for 
the  injuries,  and  after  the  declaration 
had  been  filed  in  that  suit  the  pres- 
ent bill  was  filed  asking  that  the  de- 
fendant be  enjoined  from  using  as  a 
defense   the   release  made   by   herself 


and  others.  While  the  suit  was  pend- 
ing plaintiff  became  21  years  of  age, 
and  upon  petition  was  permitted  to 
prosecute  the  cause  in  her  own  name. 
.The  court  pointed  out  that  a  written 
agreement  of  settlement  and  release 
might  not  be  rescinded  for  fraud  or 
mistake  unless  the  evidence  of  the 
fraud  or  mistake  was  clear,  unequivo- 
cal and  convincing,  and  that,  to  in- 
validate a  release  on  account  of  mutual 
mistake,  the  mistake  must  relate  to  a 
past  or  present  fact  material  to  the 
contract  and  not  to  an  opinion  re- 
specting future  conditions  as  a  re- 
sult of  present  facts.  The  court  fur- 
ther stated  that,  where  the  release 
given  stated  the  particular  injuries 
compensated  for  and  there  were  other 
injuries  unknown  to  both  parties  to 
the  release,  there  was  such  a  mistake 
of  'fact  as  would  invalida'te  the  re- 
lease, and  equity  would  give  relief 
against  the  use  of  the  release  to  bar 
the  claim  for  damages  for  the  injury 
unknown  at  the  time  of  the  release, 
but  that,  when  the  parties  to  the  re- 
lease dealt  at  arms'  length  and  the 
person  injured  had  advice  independent 
of  that  of  the  physicians  of  the  re- 
leasee, then  it  might  be  a  sound  rule 
to  adopt  that  a  general  release  for 
all  injuries,  known  and  unknown,  re- 
ceived in  a  particular  accident,  which 
release  did  not  specify  particular  inju- 
ries, would  be  binding  though  injuries 
unknown  at  the  time  of  the  release 
were  afterwards  discovered.  Applying 
these  general  principles,  the  court 
said:  **In  the  cAse  before  this  c«art 
there   was  an   entire   reliance   on   the 
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A.  (N.  S.)  1091.  See,  also,  Davis  v.  Central  Land  Co.,  162  Iowa, 
269,  143  N.  W.  1073,  49  L.  R.  A.  (N.  S.)  1219.  There  was  no  motion 
to  require  plaintiff  to  elect  on  which  of  the  issues  he  would  stand, 
that  of  mutual  mistake  or  fraud;  and  therefore,  as  the  evidence  sus- 
taining either  was  sufficient  to  carry  it  to  the  jury,  there  was  error 
in  directing  the  return  of  a  verdict  for  defendant. 
Reversed. 


phTsicians  of  the  railroad  company  in 
the  negotiations  for  the  settlement, 
and  but  for  their  statements  as  to 
the  extent  of  the  injury  it  is  but  fair 
to  say  that  the  settlement  would  not 
have  been  made.  These  statements  as 
to  the  wound  were  untrue.  An  inno- 
eent  misrepresentation  made  by  the 
physician  of  the  releasee,  relied  on  by 
both  the  releasor  and  releasee,  as  to 
the  fend  of  injury  received  by  the  re- 
leasor may  be  effective  to  avoid  a  re- 
lease induced  thereby."  The  court 
gave,  as  another  ground  for  the  relief 
sought,  the  mutuality  of  the  mistake 
as  to  the  kind  of  injury  sustained 
by  the  complainant,  and  said:  '^ Not- 
withstanding the  general  terms  of  the 
release,  the  case  before  this  court  is 
not  one  where  it  was  sought  to  com- 
promise and  settle  a  general  claim 
for  all  injuries  resulting  from  a  par- 
ticular accident,  known  and  unknown, 
but  only  those  known  to  exist,  as 
reported  by  the  defendant's  physi- 
cian, on  whose  reports  all  parties  to 
the  negotiations  and  release  rightly 
relied.  If  the  physicians  honestly 
supposed  that  the  eye  was  only 
scratched  on  the  surface,  and  not 
penetrated  deeply  to  the  retina,  either 
because  their  examinations  had  been 
superficial,  or  for  other  reasons,  then 
the  case  is  one  where  the  release  is 
comprehensive  enough  to  cover  a  mat- 
ter of  claim  unknown  to  both  releasor 
and  releasee,  and,  thesefore,  not  con- 
sidered in  the  settlement.    From  such 


mistake,  according  to  settled  princi- 
ples applicable  to  all  mistakes  of 
fact,  .instead  of  opinion,  equity  will 
relieve.  *  *  *  It  is  undisputed  in 
this  case  that  the  releasor  and  re- 
leasee depended  on  the  statements  of 
the  physicians  of  the  releasee  as  to 
the  kind  and  extent  of  the  injury; 
that  the  settlement  was  induced  by 
these  statements,  made  for  that  pur- 
pose, and  that  the  statements  were 
wrong.  Under  such  circumstances, 
by  all  the  cases  which  have  been 
brought  to  the  attention  of,  or  ex- 
amined by,  this  court,  there  exists 
such  a  clear  mutual  mistake  as  to  ex- 
isting facts,  and  not  as  to  opinions, 
as  should  invalidate  the  release  as  a 
"binding  settlement,  though  the  release 
be  in  form  for  all  injuries  received 
from  the  accident  without  specifying 
the  injuries."  As  the  release  ex- 
pressly stated  that  the  liability  of  de- 
fendant was  not  admitted,  and  that 
the  settlement  was  a  compromise,  the 
court  said  that  plaintiff,  who  had  of- 
fered to  repay  the  $500  if  directed 
by  the  court  to  do  so,  should  repay 
to  the  defendant  that  sum  or  make 
a  legal  tender  thereof  as  a  condition 
precedent  to  the  operation  of  the  in- 
junction, for  it  might  result  that  the 
complainant  would  fail  in  her  action 
at  law  for  damages.  A  decree  was 
ordered  accordingly.  Tatman  v.  Phil- 
adelphia, B.  &  W.  R.  Co.,  10  Del.  Ch. 
105,  85  AtL  716  (1913). 

B.  L.  S. 
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CENTRAL  OF  OEOBOIA  B.  00.  v.  B0BEBT80N. 

[Supreme  Court  of  Alabama^  June  26,  1919.] 

—  Ala.  — ,  83  So.  102. 

Behearing  denied  October  23,  1919. 

1.  Carriers  of  passengers— Degree  of  care  and  diligence  reanirad. 

The  law  holds  common  carriers  of  passengers  to  the  highest  degree  of 
care  and  diligence  which  is  known  to  careful,  diligent  and  skUfnl  persons  en- 
gaged in  such  business. 

2.  Carriers   of   passengers— Injiiries  to   passenger— Derailment^   wreck,    etc«— 

Prima  facie  presumption  of  neglig«ice. 
When,  during  the  relation  of  carrier  and  passenger,  the  passenger  is  in- 


CASE  NOTE. 

Application  of  rule  res  ipsa  loquitur 
in  action  for  injury  to  passenger 
by  derailment. 

I.  Steam  railroads,  822-843. 

A.  Passenger  trains,  822-840. 

1.  General  allegation  of  neg- 

ligence, 822-835. 

2.  Unsafe  track,  835-836. 

3.  Unsafe  track,  negligent  op- 

eration, 836-837. 

4.  Unsafe   track,   inadequate 

brakes,  837. 
6.  Unsafe  track,  high  speed, 

837-838. 
6.  Unsafe  track,  defective  car, 

838-840. 

B.  Mixed  trains,  840-842. 

C.  Freight  trains,  842-843. 

II.  Electric  railroads  and  street  cars, 
843-855. 

A.  General  allegations  of   negli- 

gence, 843-851. 

B.  Effect  of  pleading  specific  neg- 

ligence, 851-865. 
III.  Cable  cars,  855-856. 

L     Steam  railroads. 

A.    Passenger  trains. 

1.     Oeneral  allegations  of  negligence. 

Plaintiff  was  a  passenger  on  one  of 
defendant's    trains,     consisting    of    a 


baggage  and  a  mail  car,  three  passen- 
ger cars,  a  dining  car  and  four  sleep- 
ing cars.  Plaintiff  was  seated  in  one 
of  the  rear  chairs  of  the  middle  pas- 
senger coach,  which  was  a  chai^  car, 
following  which  was  one  of  the 
coaches,  the  dining  car,  and  the 
sleeping  cars.  The  dining  and  sleep- 
ing cars  were  derailed,  from  some 
cause  not  shown.  The  car  in  which 
plaintiff  was  riding  did  not  leave  the 
track;  emergency  brakes  were  ap- 
plied and  the  train  was  quickly 
brought  to  a  standstill,  but  not  until 
after  the  rear  sleeper  had  become 
detached  and  rolled  down  an  em- 
bankment. The  derailment,  together 
with  the  violent  application  of  the 
brakes,  produced  a  severe  jerking  of 
the  chair  car,  throwing  the  plaintiff 
from  her  seat  and  injuring  her.  Af- 
firming judgment  for  the  plaintiff,  the 
court  held  that  where  it  was  shown 
that  a  passenger  on  a  train  was  in- 
jured by  a  derailment  of  part  of  a 
train,  the  burden  of  proof  was  on  the 
carrier  to  show  that  the  casualty  to 
the  train  was  not  the  result  of  neg- 
ligence; and  that  in  the  absence  of 
such  proof  the  negligent  cause  of  the 
derailment  became  an  established 
fact.  Bowlin  'v.  Union  Pac.  B.  Co., 
125  Mo.  App.  419,  102  S.  W.  631 
(1907). 

While  plaintiff  was  a  passenger   on 
one  of  defendant  receiver's  trains,  it 
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jured  by  the  car  in  which  he  is  being  carried  being  derailed,  wrecked,  etc.,  or 
occurrence  which  would  not  happen  without  some  negligence  on  the  part  of 
the  carrier,  this  .raises  the  presumption,  prima  facie  only,  however,  that  the 
injury  was  proximately  caused  by  the  negligence  of  the  carrier,  which  pre- 
sumption will  authorize  a  recovery  of  damages  against  the  carrier  for  the  in- 
juries suffered  by  the  passenger  unless  the  carrier  can  rebut  this  prima  facie 
presumption  by  reasonably  satisfying  the  jury  that  the  derailment  or  other 
occurrence  causing  the  injury  could  not  have  been  prevented  by  the  exercise 
of  the  highest  degree  of  care  on  the  part  of  the  carrier,  his  agents  or  servants. 

3.  Oarriars  of  passengers — ^Injuries  to  passenger— Derailment  and  oyertaxn- 
ing  of  coach— Allegations  of  negligence— Bes  ipsa  loquitnr. 
If,  in  an  action  by  a  passenger  against  a  carrier  for  personal  injuries  sus- 
tained by  the  former  when  the  coach  in  which  he  was  riding  was  derailed  and 
overturned,  the  negligence  be  sufficiently  charged  in  general  terms  only,  it  will 
include  cases  within  the  doctrine  of  res  ipsa  loquitur,  but  if  the  plaintiff  charges 
negligence  in  general  terms  and  then  specifies  particular  acts,  it  may  be  doubtful 


was  derailed  and  she  was  thereby 
thrown  violently  upon  the  floor  of 
the  ear  in  which  she  was  seated  and 
injured.  Affirming  judgment  for  the 
plaintiff  the  court  held  that  these 
facts  having  been  proven,  a  prima 
facie  case  of  negligence  was  thereby 
made  out  against  the  carrier,  and  it 
having  introduced  no  evidence  tend- 
ing to  rebut  it  the  jury  Tgas  war- 
ranted in  finding  for  the  plaintiff. 
Freeman  v.  Davis  (Tex.  Civ.  App.), 
117  S.  W.  186    (1909). 

While  plaintiff  was  a  passenger  on 
the  defendant's  train,  the  car  in 
which  she  was  riding  was  derailed, 
wherefrom  her  hip  was  bruised  and 
she  was  otherwise  injured.  The  car 
was  thrown  on  its  side  and  dragged 
along  a  great  distance.  Affirming 
judgment  of  $3,200  for  the  plaintiff 
the  court  held  that  where  a  passen- 
ger was  injured  by  the  derailment  of 
a  train,  presumption  of  negligence 
on  the  part  of  the  company  arose 
which  must  be  rebutted  by  evidence; 
that  an  instruction,  charging  the  jury, 
that  although  the  plaintiff  must  estab- 
lish his  cause  by  a  preponderance  of 
the  evidence,  they  mnst  keep  in  mind 
the  rule  as  to  the  presumption  of 
negligence  from  the  evidence  show- 
ing that  an  accident  occurred,  and 
further  that  they  must  put  the  facts 
ond  circumstances  proved  by  the  de- 
fendant   into    the    scale    against    the 


presumption  of  negligence,  and,  ii^ 
determining  the  weight  to  be  given, 
the  facts  proved  should  apply  the 
rule  that  the  burden  was  upon  the 
plaintiff,  was  a  correct  statement  of 
the  law.  Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34,  29  L.  R.  A.  (N.  S.)  813, 
108   Pac.   240    (1910). 

•  Plaintiff  had  sustained  a  fracture 
of  his  arm  and  ankle,  but  was  on  a 
fair  way  to  recovery  when,  while  a 
passenger  on  one  of  defendant's 
trains,  he  was  thrown  bodily  against 
the  side  of  the  car  by  reason  of  the 
derailment  of  the  train,  thus  aggra- 
vating his  fractures  and  causing  other 
injuries.  Affirming  judgment  for  the 
plaintiff  the  court  held  that  the  de- 
railment raised  a  presumption  of  neg- 
ligence, and  that  the  utmost  effect  of 
evidence  tending  to  show  the  con- 
trary was  to  raise  a  question  for 
the  jury.  Freeman  v.  Qiicago,  M.  & 
St.  P.  R.  Co.,  52  Mont.  1,  12  N.  C. 
C.  A.  591,  154  Pac.  912    (1916). 

Plaintiff  was  a  passenger  on  one  of 
defendant's  trains  and  was  riding  in 
a  chair  car.  Desiring  to  use  the 
wash  room  he  went  to  it  and  found 
it  locked.  Being  told  by  the  porter 
that  it  would  be  opened  directly,  he 
returned  to  his  seat  when  the  chair 
car,  from  a  cause  unknown  to  the 
plaintiff,  was  derailed  and  thrown  to 
one  side,  he  receiving  the  injuries 
complained  of.    No  explanation  of  the 


Digitized  by 


Google 


824       19  Negligence  and  Compensation  Cases  Annotated.       [Ala. 

'v^hether  he  is  limited  to  proof  and  the  right  to  recover  to  the  particular  acts 
so  specified. 

4.  Carriers  of  passengers — ^Injuries  to  passenger — ^Derailment  and  OTertumlng 

of  coach— Allegationf  of  negligence— Bes  Ipsa  loquitur. 
When  a  passenger,  suing  a  carrier  for  personal  injuries  sustained  by  the  former 
when  the  coach  in  which  he  was  riding  was  derailed  and  overturned,  alleges  in  one 
count  that  his  ' '  wounds,  injuries  and  damages  were  the  proximate  consequence,  and 
caused  by  reason  of  the  negligence  of  the  defendants,  their  servants  or  agents 
as  aforesaid,'*  and  in  other  counts  **that  the  defendants'  servants  or  agents, 
while  acting  within  the  line  and  scope  of  their  employment,,  so  negligently 
conducted  themselves  in  and  about  the  business  of  carrying  the  plaintiff  as 
such  passenger  as  aforesaid  that  the  plaintiff  received  the  wounds,  injuries, 
and  damage  set  out,''  held  that  either  allegation  was  sufficient  to  avail  of  the 
prima  facie  presumption  of  negligence  or  to  be  within  the  doctrine  of  res 
ipsa  loquitur. 

5.  Carriers  of  passengers — ^Injuries  to  passenger— Derailment  and  overturning 

of  coaclL — ^Liability — Question  for  court  or  Jury. 
If,   in   an   action   by   a  passenger   against   a   carrier   for   personal   injuries 


accident  was  offered  by  the  company. 
A  farming  judgment  for  the  plaintiff 
the  court  held  that  under  these  facts 
a  prima  facie  presumption  arose  that 
the  accident  was  caused  by  the  neg- 
ligence of  the  carrier,  and  to  escape 
liability  it  must  show  that  the  injury 
was  the  result  of  inevitable  accident 
or  some  cause  which  human  precau- 
tion and  foresight  could  not  have 
averted.  Siegel  v.  Illinois  Cent.  B. 
Co.,  186  Mo.  App.  645,  172  S.  W.  420 
(1915). 

Plaintiff  was  injured  by  the  derail- 
ment of  defendant  railway's  car  in 
which  he  was  riding  as  a  passenger. 
Defendant  assailed  the  plaintiff's  pe- 
tition on  the  ground  that  it  was  not 
put  upon  notice  whether  it  would  be 
called  upon  to  answer  for  negligence 
in  the  construction  and  maintenance 
of  its  track,  negligence  in  the  em- 
ployment of  its  servants,  and  opera- 
tion of  its  trains,  or  negligence  in 
the  use  of  defective  machinery;  but 
it  offered  no  excuse  or  explanation 
for  the  derailment.  The  court  held 
that  plaintiff  was  not  obliged  to 
plead  facts  not  within  his  knowledge 
and  peculiarly  within  the  knowledge 
of  the  defendant  and  which  he  was 
not  required  to  prove  to  make  out  a 
prima  facie  case;  that  where  the  de- 
railment of  a  train  injuring  a  passen- 


ger was  unexplained,  negligence  of 
the  carrier  was  presumed.  The  ver- 
dict for  $3,000  was  held  not  to  show 
evidence  of  passion  and  prejudice 
where  it  appeared  that  plaintiff  .was 
45  years  old,  had  been  earning  $50 
a  month,  and  as  a  result  of  the  ac- 
cident lie  sustained  three  broken  ribs; 
lost  greatly  in  flesh;  suffered  from 
rapid  heart;  had  a  cough,  and  could 
not  do  ordinary  labor.  Galveston,  H. 
&  S.  A.  B.  Co.  V.  Garcia,  45  Tex. 
Civ.  App.  229,  100  S.  W.  198  (1907). 
Plaintiff,  a  miner,  in  perfect  health, 
had  taken  passage  on  one  of  defend- 
ant's trains,  when  the  seven  cars  be- 
hind the  express  left  the  track  by 
reason  of  which  the  smoker  in  which 
plaintiff  was  riding  was  tlirown  over 
on  embankment,  turning  on  its  side, 
and  from  the  wreck  plaintiff  emerged 
with  injuries  which  crippled  him  for 
life,  and  also  suffered  severely  from 
exposure  at  the  time  of  the  wreck. 
There  was  some  evidence  tending  to 
show  that  improvement  on  the  de- 
fendant rsdlroad  had  not  kept  pace 
with  the  increase  in  business.  AfSjrm- 
ing  judgment  of  $15,000  for  the  plain- 
tiff the  court  held  that  a  prima  facie 
case  was  made  out  by  showing  the 
derailment  and  that  it  was  incum- 
bent on  the  carrier  to  repel  by  satis- 
factory proof- every  imputation  of  the 
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sustained  by  the  former  when  the  eoaeh  in  which  he  was  riding  was  derailed 
and  overturned,  the  defendant  shows  that  the  accident  was  an  inevitable  one 
or  such  as  the  highest  degree  of  care  and  foresight  could  not  have  prevented 
or  provided  against,  it  is  not  liable  as  a  matter  of  law,  but,  if  not  so  shown 
without  dispute,  it  is  a  question  for  the  jury  and  it  is  proper  for  the  trial 
court  to  decline  to  take  the  question  from  the  jury. 

6.  Carrlem  of  passengers— Care  required— Boadbed,  machinery,  ete. 

A  carrier  is  not  an  absolute  insurer  of  the  safety  of  its  passengers,  but 
it  is  bound  to  use  the  utmost  care,  as  far  as  human  skill  and  foresight  can  go 
to  secure  their  safety  and  to  prevent  possible  accidents  which  may  arise  from 
the  eondxtion  of  its  roadbed,  machinery  of  all  kinds,  and  all  other  ^  acts  of  neg- 
ligence on  the  part  of  it  itself,  its  agents  or  servants,  and  this  duty  extends 
to  safe  and  properly  constructed  bridges,  trestles,  culverts,  ties,  rails,  and  the 
proper  and  safe  spiking  of  the  latter  to  the  crossties. 

7.  Oanlers  of  passengers — Skill  and  care  required— Oonstmction,  etc.,  of  agen- 

des. 

The  law  enjoins  upon  a  carrier  the  utmost  skill  and  care  as  to  original 
construction,  selection,  maintenance  and  operation  of  its  agencies. 


slightest  negligence,  and  that  it  was 
for  the  jury  to  determine,  from  the 
evidence  in  rebuttal,  as  to  whether 
the  defendant  had  sufficiently  over- 
come the  presumption  of  negligence. 
Sherman  v.  Southern  Pae.  Co.,  33 
Kev.  385,  Ann.  Cas.  1W4  A  287,  111 
l>ac.  416,  115  Pac.  909  (1910).  Be- 
hearing  denied. 

Plaintiff  *s  wife  was  injured  by  the 
derailment  of  a  train  upon  which  she 
was  riding  as  a  passenger.  The  trial 
of  his  action  for  damages  to  his  wife 
resulted  in  a  verdict  and  judgment 
in  his  favor  for  $7,541.75.  No  expla- 
nation of  the  derailment  was  given 
by  defendant  and  the  court  said  that 
plaintiff  made  out  a  prima  facie  case 
of  negligence  when  he  proved  that 
the  train  was  deraUed  and  his  wife 
was  a  passenger  and  was  injured  by 
the  derailment,  and  that  the  burden 
then  rested  upon  defendant  to  show 
that  the  accident  could  not  have  been 
avoided  by  the  utmost  care  and  fore- 
sight reasonably  compatible  with  the 
prosecution  of  its  business.  As  there 
was  no  evidence  tending  to  shew  (hat 
the  derailment  resulted  from  an  un- 
avoidable accident,  the  court  properly 
refused  to  charge  the  jury  on  that 
point.  Plaintiff's  wife  testified  that 
she  was  confined  to  her  rooms  by  rea- 
son of  the  injuries  for  3  months  and 


did  not  go  downstairs  but  once  in  5 
months,  and  had  suffered  great  pain 
and  agony;  that  she  had  attended  to 
a  store  and  performed  her  household 
duties  previous  to  her  injury,  but 
since  had  been  unable  to  attend  to 
any  work;  and  that  she  has  constant 
pain  in  her  side  and  hip  and  suffers 
a  great  deal.  One  doctor  testified 
that  she  was  suffe^g  with  displace- 
ment of  the  wombj  which  he  attributed 
to  her  injury.  The  court  said  that  if 
this  testimony  was  to  be  credited  it 
could  not  say  that  the  verdict  was 
excessive.  Southern  Pae.  Go.  v.  Blake, 
CI  Tex.  Qiy.  App.  396,  128  S.  W  66S 
(1910). 

Plaintiff  brought  suit  to  recover 
damages  for  personal  injuries  which 
were  Inflicted  upon  her  through  the 
negligent  derailment  of  one  of  de- 
fendant's passenger  trains  upon  which 
she  was  a  passenger.  She  recovered 
judgment  for  $400,  from  which  de- 
fendant appealed.  It  was  held  tha 
an  instruction  given  by  the  court, 
that  if  there  was  a  derailment  of  the 
oar  in  which  plaintiff  was  a  passen- 
ger the  law  would  presume  negligence 
on  the  part  of  the  defendant,  but 
that  such  presumption  might  be  re- 
moved by  competent  evidence,  a  rail- 
road company  not  being  held  to  such 
a  degree  of  care  as  would  insure  the 
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8.  Oarriars  of  paBsengere— Injuries  to  passenger— Defensa — ^Lack  of  knowledge 

of  defects. 
Mere  lack  of  knowledge  of  defects  will  not  excuse  a  carrier  for  personal 
injuries  sustained  by  a  passenger  unless  it  has  exercised  the  proper  degree  of 
care  and  diligence  to  discover  and  prevent  the  defects. 

9.  Oarriexs    of   passengers— Suitable    and    safe    equipments   and    appliances- 

Latent  defects. 
Carriers  are  under  the  highest  duty  to  provide  and  maintain  suitable  and 
safe  equipments  and  appliances;  their  safety  should  be  established  by  the 
very  best  and  surest  tests  <  recognized  by  experts  in  the  business,  and  nothing 
can  exempt  a  carrier  from  liabUity  as  for  defects  therein  except  that  such  de- 
fects are  latent  ones  which  no  reasonable  degree  of  skill  and  diligence  would 
discover  or  prevent. 

10.  Carriers  of  passengers — ^Duty  to  use  safety  devices. 

The  law  enjoins  upon  carriers  the  duty  to  use  such  means  of  safety  as 
science  has  made  known  and  demonstrated  to  be  useful,  protective,  and  neces- 
sary to  safety;  they  are  required  to  keep  pace  with  the  science  and  art  of 
their  business;  they  are  not  required  to  adopt  every  new  device  unless  it  con- 


safety  of  the  passenger,  while  ob- 
noxious to  a  provision  of  the  statute 
requiring  that  the  trial  judge,  in  his 
instructions  to  the  jury,  should  not 
charge  or  comment  upon  the  weight 
of  the  evidence,  did  not  require  re- 
versal in  the  absence  of  evidence  ex- 
plaining the  cause  of  the  derailment 
of  the  train  and  showing  that  it  was 
due  to  a  cause  for  which  defendant 
was  not  answerable,  the  testimony  of 
the  train  crew  that  the  track  was  all 
right  and  that  they  could  see  noth- 
ing the  matter  with  the  car,  without 
any  evidence  whatever  of  an  inspec- 
tion of  the  track  or  of  the  car,  being 
wholly  insufficient  to  rebut  the  pre- 
sumption of  negligence  arising  from 
the  derailment  itself.  The  judgment 
was  reversed,  however,  for  error  on 
the  part  of  the  trial  court  in  sub- 
mitting to  the  jury  the  question  of 
probable  future  damages,  there  being 
no  allegation  in  the  plaintiff's  decla- 
ration that  she  would  probably  suf- 
fer either  physical  or  mental  pain  in 
the  future.  Houston  &  T.  C.  B.  Co. 
V.  Lindsey,  51  Tex.  Civ.  App.  67,  110 
S.   W.   995    (1908). 

In  Texas  &  P.  By.  Co.  v.  Mosley 
(Tex.  Civ.  App.),  124  S.  W.  485 
(1909),  plaintiff  sued  to  recover  for 
injuries  sustained  as  the  result  of  the 
derailment  of  a  car  in  which  he  was 


riding.  Plaintiff  had  judgment  and 
one  of  the  assignments  of  error  on 
the  part  of  defendant  was  the  refusal 
of  the  court  to  instruct  the  jury  that, 
if  the  wreck  was  caused  by  anything 
other  than  the  negligence  of  the  de- 
fendant, then  the  fact  that  there  was 
a  wreck  and  that  the  plaintiff  was 
injured  thereby  would  not  be  suffi- 
cient to  justify  them  in  finding  for 
plaintiff.  The  court  said  that  because 
the  carrier,  as  a  rule,  was  in  a  posi- 
tion more  easily  to  explain  and  ac- 
count for  a  derailment  of  one  of  its 
trains  than  the  passenger  was,  it  was 
generally  held  that  proof  by  the  pas- 
senger of  the  derailment  of  the  car, 
and  of  injury  as  a  consequence  suf- 
fered by  him,  raised  a  presumption 
that  the  carrier  was  negligent,  which 
presumption  was  one  of  fact  and  not 
concldsive  and  might  be  overcome  by 
proof  that  the  derailment  was  the 
result  of  an  unavoidable  accident  or 
an  occurrence  which  could  not  have 
been  provided  against  by  the  highest 
practicable  degree  of  foresight.  The 
court  further  said  that  the,  testimony 
of  the  engineer  and  conductor  in 
charge  of  the  train  was  such  that  the 
jury  might  have  believed  from  it  that 
the  wreck  was  the  result  of  an  un- 
avoidable accident,  and  that,  while 
an  instruction  embodying  the  duty  of 
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tributes  to  safety,  but  they  must  adopt  those  improved  modes  known  to  conduce 
safety;  they  must  adopt  those  which  are  up  to  the  standard  of  those  in  general 
use  and  which  are  necessary  for  the  safety  of  their  passengers. 

11.  Oairlers  of  passengers— Daty  to  employ  careful  and  pmdent  servants 

Duty  of  servants. 
The  law  requires  of  railroad  companies  that  they  employ  very  careful  and 
prudent  servants,   and   requires  of  such   servants  that   they   exercise   such  de- 
gree of  diligence  as  very  careful  and  prudent  persons  take  of  their  own  affairs, 
but  infallibility  is  not  expected. 

12.  Carriers  of  passengers— Diligence  required  in  general  prosecution  of  busi- 

ness. 

But  for  special  legislation,  railroad  companies  would  be  bound  only  to  such 
diligence  in  the  general  prosecution  of  their  business  as  would  be  dictated  by 
sound  reason  applied  to  the  successful  use  of  their  necessary  privileges. 

13.  Carriers  of  passengers — Speed  permitted  in  Alabama. 

It  is  still  the  right  of  railroads  in  Alabama  to  run  trains  at  any  speed 
that  is  safe  for  their  passengers  and  freight  except  under  the  circumstances 
when  statutory  precautions  are  exacted. 


the  jury  if  they  so  found  would  have 
been  proper,  had  a  proper  charge 
supplying  the  omission  been  re- 
quested, the  instruction  requested 
\ras  properly  refused  because  on  the 
weight  of  the  evidence  and  liable  to 
mislead  the  jury,  in  that  they  might 
have  construed  it  to  mean  that  they 
were  not  authorized  to  infer  negli- 
gence on  the  part  of  defendant  from 
proof  showing  merely  that  the  train 
was  derailed.  The  judgment  was  af- 
firmed. 

While  plaintiff  was  riding  as  a 
passenger  upon  one  of  defendant's 
trains  which  was  proceeding  at  the 
rate  of  about  30  miles  an  hour,  the 
forward  truck  of  the  tender  left  the 
rails  and  the  wheels  ran  on  the  cross- 
ties,  the  derailment  not  being  discov- 
ered by  the  engineer  until  the  train 
had  proceeded  for  some  distance.  The 
derailed  truck  struck  the  s.witch  rails 
and  tore  them  up,  and  continuing, 
struck  a  bit  of  track  where  there 
were  7  or  8  rotten  ties  extending  for 
a  space  of  10  or  12  feet,  and  here  the 
wheels  cut  through  the  ties,  sank  into 
the  ground,  and  ran  through  the  ties 
and  the  ground  until  sound  ties  were 
reached,  when  the  coupling  between 
the  tender  and  engine  was  broken 
and  the  engine  thrown  into  the  air, 
while  thf  tender  and  cars  ran  off  the 


rails  and  into  a  ditch,  some  of  the 
cars  being  nearly  overturned  and  the 
others  more  or  less  tilted.  In  addi- 
tion to  a  general  charge  of  negli- 
gence plaintiff  charged  that  defend- 
ant negligently  permitted  its  track 
and  ties  to  become  unsafe  and  that 
it  carelessly  managed  the  train  before 
and  after  the  derailment.  The  court 
said  that  the  happening  of  the  ac- 
cident having  been  proven,  the  rule 
of  res  ipsa  loquitur  applied  and  the 
burden  of  rebutting  the  presumption 
of  negligence  rested  on  the  defend- 
ant. Defendant  sought  to  rebut  this 
presumption  by  showing  that  the 
cause  of  the  first  derailment  was  un- 
known; but  this  the  court  held  not 
to  be  suf&cient  as  the  mere  inability 
or  failure  of  a  carrier  to  account  for 
an  accident  in  a  res  ipsa  loquitur 
case  was  not  a  sufficient  defense.  In 
addition  to  the  presumption  of  neg- 
ligence there  was  evidence  that  the 
engineer  ran  his  engine  nearly  1,000 
feet  before  any  effort  was  made  to 
lessen  the  speed  of  the  train,  and 
there  was  evidence  from  which  the 
jury  could  reasonably  infer  that  the 
conductor  and  other  members  of  the 
train  crew  were  negligent  in  not  no- 
ticing the  derailment  and  in  taking 
no  steps  to  stop  the  train.  Plaintiff 
recovered    a    judgment    for     $15,000, 
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14«    Carriers  of  passengers — ^Diligence  required. 

The  law  exacts  of  those  using  steam  power  for  carriage  extraordinary  dili- 
gence— ^that  which  very  careful  men  take  in  their  own  affairs. 

15.  Carriers  of  passengers— Failure  to  nse  safety  appliances— Burden  of  proof. 

Impossibilities  are  not  exacted  of  railroads,  but  the  onus  rests  on  them  to 
show  the  fruitlessness  of  employing  appliances  which  were  not  employed  but 
which  ordinarily  prevent  injury  actually  suffered. 

16.  Negligence— Care  and  diligence — Question  of  law  or  fact 

Care  and  diligence  is  generally  a  mixed  question  of  law  and  fact;  when 
the  facts  are  undisputed  and  the  deductions  therefrom  indisputable,  or  the 
duty  is  fixed  by  law  and  is  the  same  under  all  circumstances,  the  question  is 
for  the  court,  but  if  the  facts  are  disputed  or  the  inference  of  negligence  is  a 
matter  of  discretion,  it  must  be  submitted  to  the  jury. 

17.  Carriers  of  passengers— Negligence— Rails,  can  and  engines. 

The  law  does  not  contemplate  that  railroad  companies  will  in  general  make 
their  own  rails,  cars,  or  engines;  all  that  they  can  reasonably  be  expected  to 
do  is  to  purchase  such  cars  and  other  necessaries  as  they  have  reason  to  be- 


which  defendant  claimed  was  exces- 
Bive.  It  appeared  that  plaintiff  was 
thrown  alternately  forward  and  back- 
ward in  her  seat,  her  breast  striking 
the  end  of  a  chair  in  front  of  her; 
that  at  the  time  of  the  accident  she 
had  black  hair,  weighed  212  pounds, 
ond  was  of  great  physical  ability, 
while  at  the  trial,  3  years  later,  her 
hair  was  gray,  she  weighed  102 
pounds  and  was  unable  to  do  any 
housework;  that  she  suffered  an  in- 
jury to  her  spine;  had  a  cancerous 
lump  in  her  breast,  and  had  constant 
medical  attention.  The  verdict  was 
held  not  to  be  excessive  and  the 
judgment  was  affirmed.  Shaw  v. 
Chicago,  E.  I.  &  P.  Ry.  Co.,  173  111, 
App.    107    (1912). 

While  the  train  of  the  defendant 
was  running  at  the  rate  of  30  miles 
per  hour  the  truck  of  the  tender  left 
the  rails.  The  tender  and  the  first 
coach  were  wrecked  and  the  track 
at  the  place  of  the  accident  was  torn 
and  damaged  and  the  plaintiff  was 
injured.  The  evidence  adduced  by 
the  defendant  failed  to  show  the 
cause  of  the  accident.  Affirming  a 
judgment  for  $2,500  for  the  plaintiff 
the  court  held  that  when  a  passenger 
was  injured  without  his  own  fault  by 
the  derailment  of  a  train,  the  carrier, 
in  order  to  rebut  the  presumption  of 
negligence,  must  show  that  the  acci- 


dent resulted  from  circumstances 
against  which  human  care  and  fore- 
sight could  not  guard;  and  that  in 
the  absence  of  an  explanation  of  the 
physical  cause  of  the  accident,  the 
court  was  unable  to  say  that  it  re- 
sulted from  circumstances  against 
which  human  care  and  foresight 
could  not  guard.  Beems  v.  New  Or- 
leans G.  N.  B.  Co.,  126  La.  511,  52 
So.  681    (1910). 

Plaintiff  was  injured  while  riding 
as  a  passenger  upon  defendant's  train 
when  the  engine  and  part  of  the 
train  were  derailed.  Defendant  of- 
fered evidence  tending  to  show  that 
the  derailment  was  caused  by  the  de- 
liberate act  of  some  unknown  person 
in  removing  the  angle  bars  from  some 
of  the  rails  and  some  of  the  spikes 
from  the  ties,  and  while  it  conceded 
that  the  case  was  one  for  the  appli- 
cation of  the  doctrine  of  res  ipsa 
loquitur  it  contended  that  plaintiff, 
although  she  had  the  legal  right  to 
compel  defendant  to  assume  the  bur- 
den of  explaining  the  cause  of  the 
accident,  could  not  rely  for  recovery 
upon  what  it  called  the  bare  pre- 
sumption which  arose  from  the  mere 
fact  of  the  accident  which  re- 
sulted in  her  injury,  and  that, 
inasmuch  as  it  established  that 
the  derailment  was  caused  by 
vandalism    and    not    by    any    agency 
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lieve  will  be  safe  and  proper,  giving  them  such  inspection  as  is  usual  and 
practicable  as  they  buy  them;  when  they  make  such  an  examination  and  dis- 
cover no  defects,  they  do  all  that  is  practicable,  and  it  is  no  neglect  to  omit 
attempting  what  is  impracticable;  they  have  a  right  to  assume  that  a  dealer 
of  good  repute  has  also  used  such  care  as  was  incumbent  on  him,  and  that 
the  articles  purchased  of  him  which  seem  right  are  right  in  fact. 

18.  Carriers  of  passengers— Unayoldable  accidents — ^Liability. 

The  law  has  never  attempted  to  hold  carriers  of  passengers  liable  for  any- 
thing which  they  could  not  avoid  by  their  own  diligence. 

19.  Carriers  of  passengers— Injuries  to  passenger— Derailment  and  overtoming 

of  coach — ^Presumptions  of  negligence— SuiBciency  of  evidence  to  rebut. 
In  an  action  by  a  passenger  against  a  carrier  for  personal  injuries  sus- 
tained by  the  former  when  the  coach  in  which  he  was  riding  was  derailed  and 
overturned,  the  derailment  being  due  to  a  "transverse  fissure*'  in  a  rail,  held 
that  the  evidence  rebutted  all  presumptions  of  negligence,  on  the  part  of  the 
defendant,  proximately  causing  the  injuries,  and  that  the  general  affirmative 
charges  requested  by  the  defendant  should  have  been  given. 


under  the  control  of  defendant,  there 
being  no  evidence  offered  tending  to 
disprove  any  item  of  its  evidence  as 
to  the  physical  facts  found  to  exist 
immediately  after  the  derailment  of 
the  train,  the  facts  established  by 
the  defendant  must  stand  as  admit- 
ted and  no  conclusion  was  reasonably 
possible  other  than  that  defendant 
was  not  negligent.  The  position  taken 
by  the  plaintiff  was  that  the  derail- 
ment was  in  itself  such  evidence  of 
negligence  that  it  gave  rise  to  a 
conflict  of  evidence  when  contro- 
verted and  that  it  became  a  matter 
for  the  jury  to  determine  whether  or 
not  the  evidence  of  the  railroad  com- 
pany counterbalanced  that  offered  by 
the  plaintiff.  The  court  held  that 
when  plaintiff  showed  that  the  train 
had  been  derailed  and,  because  of 
such  derailment,  she  was  thrown 
against  the  side  of  the  car  and  in- 
jured, she  had,  without  further 
proof,  offered  sufficient  evidence  of 
the  carrier's  duty  and  of  its  neglect 
to  perform  its  duty,  so  that  a  prima 
facie  case  was  made,  whether  it  be 
said  that  it  was  based  upon  the  pre- 
sumption or  inference  of  negligence 
arising  from  the  fact.  It  was  none 
the  less  evidentiary  and  the  carrier 
was  called  upon  to  meet  the  facts  and 
inferences  by  showing  that  it  was  not 
guilty  of  negligence,  and  that  defend- 


ant having  offered  its  evidence,  the 
question  whether  it  made  a  stronger 
case  than  plaintiff  made  was  for  the 
jury  to  say  under  proper  instructions 
by  the  court,  and  that  the  whole 
question  of  whether  there  was  negli- 
gence became  one  for  determination 
by  the  jury.  Judgment  for  plaintiff 
was  affirmed.  Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Irving,  148  C.  0.  A.  328, 
234  Fed.   562    (1916). 

Plaintiff  was  injured  in  a  derailment 
of  the  car  in  which  he  was  traveling 
as  a  passenger  over  defendant's  rail- 
road and  brought  this  suit  for  dam- 
ages sustained.  Defendant  introduced 
evidence  tending  to  show  that  when 
the  derailment  occurred  its  train  was 
running  in  the  daytime  over  a 
straight  track  through  a  level  coun- 
try, a  little  behind  time,  but  not  at 
an  excessive  or  unusual  rate  of  speed, 
when  three  of  the  four  cars  in  the 
train  jumped  the  track  and  turned 
over,  and  further  introduced  evidence 
that  the  engine  and  cars,  roadbed 
and  track  on  the  day  and  at  the 
place  of  the  derailment  were  all  in 
good  and  proper  condition,  that  its 
train  was  being  properly  managed 
pnd  run  at  the  time,  and  that,  after 
several  examinations,  defendant  was 
unable  to  ascertain  the  cause  of  the 
derailment.  Plaintiff  introduced  evi- 
dence to  show  that  the  roadbed  was 
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Action  by  a  passenger  against  a  carrier  for  personal  injuries 
sustained  by  the  former  when  the  coach  in  which  he  was  riding  was 
derailed  and  overturned.  Judgment  for  plaintiff.  Reversed  and 
remanded. 


For  appellant — ^Barnes  &  Walker. 


For  appellee — J.  Reese  Murray  and  Brie  Pettufl. 


MAYFIELD,  J.    The  action  is  by  a  passenger  against  a  common 
carrier  to  recover  damages  for  personal  injuries  alleged  to  have 


not  ballasted;  that  there  were  rotten 
or  decayed  ties  at  or  near  the  point 
of  derailment,  and  that  the  roadbed 
was  not  properly  inspected.  The  jury 
was  given  an  instruction  on  behalf 
of  plaintiff  to  the  effect  that,  although 
they  believed  from  the  evidence  that 
the  engine  and  car  making  up  the 
train  in  which  plaintiff  was  a  pas- 
senger were  inspected  by  the  proper 
employees  of  defendant  and  all  the 
equipment  thereof  was  passed  upon 
and  believed  to  be  in  good  order  by 
them,  and  the  ties,  track  and  road- 
bed at  the  place  of  derailment  had 
been  Inspected  within  a  reasonable 
time  and  been  passed  upon  by  the 
employees  as  in  fit  and  proper  condi- 
tion, nevertheless  if  they  believed 
from  the  evidence  that  plaintiff  was 
a  passenger  upon  the  car  and  the  car 
was  derailed  and  jumped  the  track, 
and  by  reason  thereof  plaintiff  was 
injured,  that  raised  a  presumption  of 
negligence  upon  the  part  of  defend- 
ant, and  the  burden  was  upon  it  to 
show  that  the  derailment  of  such  car 
was  not  caused  by  its  negligence,  and 
if  from  the  evidence  there  was  an 
absence  of  explanation  by  the  de- 
fendant as  to  the  cause  of  the  said 
car  being  derailed,  the  presumption 
of  negligence  which  arose  upon  proof 
of  the  derailment  Was  sufficient  to 
maintain  the  plaintiff's  action.  In 
holding  that  this  instruction  was  er- 


roneous the  court  «aid  that  in  many 
cases,  as  in  this,  the  rule  res  ipsa 
loquitur  applied,  but  whether  the  evi- 
dence relied  on  by  plaintiff -to  make 
out  a  cause  of  action  was  the  acci- 
dent itself,  from  which  arose  a  pre- 
sumption of  negligence,  or  was  direct 
evidence  of  negligence,  the  burden  of 
proof  as  to  the  defendant's  negli- 
gence remained  upon  the  plaintiff 
throughout  the  trial,  and  that  the  in- 
struction was  alflo  objectionable  be- 
cause it  told  the  jury  that  if  de- 
fendant had  not  shown  the  cause  of 
the  accident,  then,  without  regard  to 
what  else  had  been  shown,  the  pre- 
sumption of  negligence  which  arose 
from  the  proof  of  the  derailment  en- 
titled plaintiff  to  recover,  and  they 
must  80  find  for  the  plaintiff.  The 
court  said  that,  to  rebut  the  pre- 
sumption of  negligence  arising  from 
the  derailment,  defendant  was  not 
bound  to  satisfactorily  account  for 
the  cause  of  the  accident,  as  some- 
times accidents  occurred  which  were 
inexplicable,  and  to  hold  that  a  car- 
rier of  passengers  must,  under  all  cir- 
cumstances, fihow  what  caused  the  ac- 
cident to  rebut  the  presumption  of 
negligence  arising  from  the  accident 
itself,  would,  in  such  cases,  impose 
an  impossibility  upon  the  carrier  and 
render  it  practically  an  insurer.  Nor- 
folk-Southern R.  Co.  V.  Tomlinson,  116 
Va.  163,  81  S.  E.  89  (1914). 
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been  received  in  consequence  of  the  carrier's  negligence,  or  the 
negligence  of  the  carrier's  agents  or  servants  acting  within  the  line 
and  scope  of  their  authority.  The  evidence  without  dispute  showed 
the  relation  of  passenger  and  carrier,  and  the  alleged  injury  during 
the  existence  of  the  relation. 

The  evidence  also  showed  without  dispute  that  the  injury  was 
due  to  the  derailment  and  overturning  of  the  coach  during  transit 
in  which  the  plaintiff  was  being  carried. 

There  was  much  evidence  to  show  the  cause  of  the  derailment  of 
the  train,  most  of  it  being  to  show  that  the  wreck  was  due  to 
a  defective  rail,  and  that  the  defect  was  a  latent  or  hidden  one  not 
open  to  discovery  or  detection  by  the  best,  most  prudent  and  care- 


Plaintiffs,  two  girls,  the  older  be- 
ing 12  years  of  age,  were  passengers 
on  a  tram  which  was  wrecked,  the 
coach  in  which  they  were  riding  roll- 
ing down  an  embankment  and  land- 
ing on  its  side  in  several  feet  of 
water,  both  girls  being  badly  fright- 
ened, bruised  and  scratched,  the  older 
receiving  injuries  to  her  head  which 
impaired  her  hearing  and  sight,  the 
younger  receiving  a  cut  on  her  left 
knee,  which  left  a  permanent  scar. 
No  explanation  of  the  cause  of  the  ac- 
cident was.  made  at  the  trial.  Affirm- 
ing judgment  of  $500  for  the  older 
and  of  $250  for  the  younger  plaintiff, 
the  court  held  that  proof  that 
the  plaintiffs  were  injured  upon  one 
of  defendant's  trains  by  the  derail- 
ment and  overturning  into  the  water, 
of  the  coach  in  which  they  were  rid- 
ing, established  a  prima  facie  case 
against  the  railroad  company,  in  the 
absence  of  any  explanation  of  the 
cause  of  the  wreck.  Lamden  v.  St. 
Louie  Southwestern  B.  Co.,  115  Ark. 
238,  170  S.  W.  1001  (1914). 

While  plaintiff  was  a  passenger  on 
defendant's  train  a  portion  of  the 
train,  and  especially  the  coach  in 
which  plaintiff  was  being  carried  as 
a  passenger,  was  suddenly  and  vio- 
lently thrown  from  the  track  and 
brought  to  a  sudden  stop  and  tilted 
to  almost  the  point  of  capsizing,  and 
by   reason   thereof   she  was   violently 


and  forcibly  thrown  down  between 
the  seats,  whereby,  she  alleged,  she 
was  injured  in  the  bones,  cartilages, 
ligaments  and  muscles  of  her  right 
leg  and  was  bruised  and  wounded  in 
and  about  her  body  and  limbs,  and 
her  nervous  system  was  greatly 
shocked.  She  recovered  a  judgment 
for  $7,500,  from  which  defendant  ap- 
pealed. One  of  the  assignments  of 
error  was  the  giving  of  an  instruc- 
tion which  practically  required  de- 
fendant to  prove  that  the  train,  coach 
and  coaches  were  not  overloaded; 
that  its  roadbed,  tracks,  train, 
coaches,  equipment  and  appliances 
were  safe  and  sound,  and  that  the 
train  and  coach  were  being  run  and 
operated  by  the  exercise  on  the  part 
of  defendant  of  the  highest  degree  of 
skill,  knowledge,  foresight,  care,  dis- 
cretion and  examination  of  its  road- 
bed, tracks,  trains,  coaches  and  ap- 
pliances. The  court  held  that  the 
recital  of  these  particular  matters  was 
unnecessary,  saying:  "It  is  demanded 
of  a  railroad  company  carrying  pas- 
sengers to  carry  them  safely,  and  it 
is  responsible  for  all  injuries  to  the 
passengers  arising  from  even  the 
slightest  negligence  on  its  part,  and 
when  a  passenger  suffers  injuries  in 
consequence  of  the  breaking  down  or 
overturning  or  derailment  of  the  coach 
in  which  he  is  riding,  the  prima  facie 
presumption  arises  that  such  casualty 
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ful  inspection  and  test  known  to  the  profession  of  railroading,  or 
those  employed  in  manufacturing  or  dealing  in  steel  rails.  Most  of 
the  evidence  went  to  show  that  the  defect  was  a  *' transverse  fissure/' 
and  that  such  was  a  latent  defect,  and  could  not  be  discovered  by 
any  known  test. 

The  evidence  rebutted  any  cause  of  the  derailment  other  than 
the  broken  rail.  Not  in  every  case  of  injury  to  a  passenger  does  a 
presumption  of  negligence  on  the  part  of  the  carrier  arise  from 
the  happening  of  the  injury.  In  Georgia  Pac.  R.  Co.  v.  Love,  91  Ala. 
432,  8  South.  714,  24  Am.  St.  Rep.  927,  this  court,  limiting  the  ap- 
plication of  certain  expressions  used  in  Louisville  &  N.  R.  Co.  v. 
Jones,  83  Ala.  376,  3  South.  902,  said,  quoting  the  language  of  the 


was  caused  by  negligence  on  the  part 
of  the  carrier,  and  the  burden  is  on 
the  latter  to  repel  such  presumption 
and  to  show  that  the  injury  was  a 
result  of  inevitable  accident  or  some 
cause  which  human  precaution  or 
foresight  could  not  have  averted." 
As  defendant  did  not  undertake  to 
make  any  such  defense  the  inclusion 
of  the  matter  included  in  the  in- 
struction was  improper,  possibly  mis- 
leading, to  a  certain  extent,  although 
hardly  reversible  error.  The  judgment 
was  reversed  for  error  in  the  admis- 
sion of  testimony  as  .to  plaintiff's  in- 
juries. Jackmann  v.  St.  Louis  &  H. 
Ry.  Co.  (Mo.  App.),  187  8.  W.  786 
(1916). 

While  plaintiff  was  a  passenger 
upon  defendant's  railroad  train  the 
engine  became  derailed,  causing  the 
train  to  come  to  a  sudden  stop,  and 
throwing  plaintiff  out  of  his  seat 
against  the  seat  in  front  of  him  and 
upon  the  floor,  producing,  as  he  al- 
leged, a  hernia.  Plaintiff  introduced 
none  but  his  own  testimony,  which 
proved  the  accident  as  alleged  in  his 
petition,  and  that  as  a  result  of  his 
fall  from  his  seat,  caused  by  the  sud- 
den stop,  a  hernia  had  been  produced, 
from  which  he  suffered  great  pain. 
Defendant  did  not  attempt  to  explain 
the  cause  of  the  accident,  but  con- 
tented itself  with  an  attempt  to  show 
that  plaintiff  was  not  injured  thereby. 


Defendant  had  judgment  and  plaintiff 
appealed,  alleging  that  a  certain  in- 
struction to  the  jury  was  erroneous 
because  it  placed  upon  plaintiff  the 
burden  of  proving  that  defendant  did 
not  exercise  the  highest  degree  of 
care  in  the  operation  of  its  trains, 
notwithstanding  the  fact  that  plaintiff 
proved  the  wreck  of  the  train  and  his 
injuries.  In  reversing  the  judgment 
and  remanding  the  cause,  the  court 
said  that  there  was  no  evidence  what- 
ever of  any  failure  of  defendant  to 
exercise  the  required  amount  of  care 
except  the  mere  fact  of  the  Wreck  it- 
self, and  the  jury  very  probably  did 
not  know  that  that  fact  was  evidence 
of  negligence,  and  therefore  may  have 
found  against  the  plaintiff  upon  the 
idea  that  no  negligence  was  proved, 
whereas,  as  matter  of  law,  plaintiff 
had  introduced  evidence  that  proved 
the  negligence,  and  therefore  the  in- 
struction in  question  was  erroneous 
and  prejudicial.  Warren  v.  Cumber- 
land R.  Co.,  175  Ky.  92,  193  S.  W. 
1037   (1917). 

While  plaintiff  was  a  passenger  on 
one  of  defendant's  trains  one  of  the 
axles  under  the  tender  broke  and  the 
coach  next  to  it,  in  which  plaintiff 
w«ts  riding,  left  the  track,  and  the 
front  end  of  the  car  went  over  the 
embankment  forming  the  roadbed 
while  the  rear  end  remained  attached 
to  the  next  coach  which  did  not  leave 
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Supreme  Court  of  Missouri  in  Dougherty  v.  Missouri  R.  Co.,  81  Mo. 
325,  51  Am.  Rep.  239,  that— 

**  Where  the  vehicle  or  conveyance  is  shown  to  be  under  the  control  or 
management  of  the  carrier  or  his  servants,  'and  the  accident  is  such  as,  under 
an  ordinary  course  of  things,  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,'  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident  arose  from  want  of  care." 

It  is  sometimes  stated  that  the  fact  that  a  passenger  is  injured 
on  a  carrier's  train  raises  the  presumption  of  negligence,  and  casts 
upon  it  the  burden  of  showing  that  it  was  not  guilty  of  negligence. 
But  it  is  evident  that  there  are  cases  in  which  that  broad  statement 
cannot  be  made,  for  example,  a  case  in  which  the  plaintiff's  evidence 
shows  his  injury  to  have  resulted  probably  from  some  unavoidable 


the  track.  After  leaving  the  track 
the  coach  stood  upright  at  an  angle 
of  about  45  degrees,  and  the  seats  in 
the  coach  were  nearly  all  torn  loose 
and  the  passengers  were  thrown  or 
slid  down  to  the  front  end  of  the 
car.  In  an  action  for  damages  for 
the  injuries  sustained  plaintiff  recov- 
ered judgment,  from  whicb  defendant 
appealed,  alleging  as  error  the  de- 
nial of  its  motion  for  judgment  not- 
withstanding the  verdict  because 
there  was  no  evidence  of  negligence 
on  the  part  of  defendant  and  the  de- 
nial of  a  motion  for  a  new  trial  be- 
cause excessive  damages  were  allowed. 
Upon  the  queertion  of  negligence  the 
court  said  that  the  law  presumed  that 
accidents  such  as  the  one  complained 
of  were  attributable  to  the  negli- 
gence of  the  carrier  and  the  burden 
of  proof  wafl  on  the  carrier  to  rebut 
that  presumption.  While  the  testi- 
mony on  the  part  of  defendant  tended 
to  show  that  its  roadbed  was  in  good 
condition,  its  cars  and  equipment 
properly  inspected  and  its  train  care- 
fully operated,  there  was  other  testi- 
mony it  ending  to  show  that  its  train 
was  operated  at  a  high  rate  of  speed 
and  that  the  roadbed  was  rough  and 
uneven.  The  court  therefore  said  it 
could  not  say  as  a  matter  of  law  that 
the  defendant  exercised  that  high  de- 
gree of  care  which  the  law  exacted 
from  those  engaged  in  carrying  pas- 
19   N.  C.  C.  A.— 53 


sengerg  by  the  dangerous  agency  of 
steam  and  there  was  no  error  in 
denying  defendant's  motion  on  that 
ground.  Upon  the  question  of  dam- 
ages the  evidence  showed  that  the  ac- 
tual physical  injuries  suffered  by 
plaintiff  were  slight  and  for  a  con- 
siderable time  sMe^  the  accident  he 
considered  them  so; .  that  they  con- 
sisted of  a  grazed  shin,  a  bruise  on 
the  knee  and  a  bruise  on  the  hip; 
that  he  was  never  in  a  hospital  or 
confined  to  his  bed,  and  that  no  seri- 
ous consequences  had  developed  from 
those  particular  injuries.  He  claimed, 
however,  that  about  3  weeks  after 
the  accident  he  was  taken  with  a 
pain  in  his  side,  and  that  this  pain 
seized  him  whenever  he  attempted  to 
raise  his  arm  above  his  shoulder,  by 
reason  whereof  he  was  unable  to  fol- 
low his  customary  calling  of  a  painter 
and  decorator.  Five  surgeons  in  all 
testified  at  the  trial,  two  for  plaintiff 
and  three  for  defendant,  but  their 
testimony  was  substantially  the  same, 
to  the  effect  that  there  were  no  ob- 
jective symptoms  and  that  they  were 
compelled  to  rely  entirely  upon 
plaintiff's  statement  as  to  the  exist- 
ence, nature  and  extent  of  the  pains 
and  injuries  from  which  he  was  suf- 
fering. No  witness  was  questioned 
or  testified  as  to  the  probable  dura- 
tion of  the  pain  or  disability,  if  they 
in    fact    existed,    and    there    was    no 
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cause — ^some  cause  outside  the  ordinary  supervision  and  control  of 
the  carrier.  Cent,  of  Ga.  R.  R.  Co.  v.  Brown,  165  Ala.  495,  496,  51 
South.  565. 

Mr.  Hutchinson  thus  states  the  rule  and  cases  to  which  the  pre- 
sumption of  negligence  arises,  and  this  rule  has  been  repeatedly 
followed  by  this  court  as  to  several  instances  stated  by  Mr. 
Hutchinson : 


"Where  it  is  shown  that  an  accident  happened  upon  a  railway,  from  which 
a  passenger  sustained  an  injury,  by  the  breaking  down  or  the  overturning  of 
the  vehicle,  or  by  a  derailment  of  the  train  or  of  some  of  the  cars,  or  by  a 
collision  between  two  trains  or  between  two  cars,  or  by  an  unusual  jerk  or  jolt 
of  the  train,  or  by  the  parting  of  the  train,  or  by  the  breaking  down  of  a 
bridge,  or  by  the  falling  of  some  of  the  appliances  within  the  vehicle,  or  by 


testimony  that  would  warrant  the 
jury  in  finding  that  the  injuries  were 
permanent.  Under  these  circumstances 
the  court  said  that  the  verdict  re- 
turned by  the  jury  was  grossly  ex- 
cessive, and  a  new  trial  was  ordered 
unless  plaintiff  would  consent  to  the 
reduction  of  the  judgment  from  $4,000 
to  $1,000.  Pate.  v.  Columbia  &  P.  8. 
R.  Oo.,  52  Wash.  166,  100  Pac.  324 
(1909). 

Plaintiff,  accompanied  by  some 
children,  had  boarded  defendant's 
train,  and  while  in  the  act  of  pay- 
ing the  conductor  his  faro  the  coach 
in  which  he  was  riding  fell  through 
a  bridge  into  the  waters  of  a  creek 
which  had  become  violent  because  of 
an  unusually  heavy  rainstorm.  The 
engine,  tender  and  all  other  coaches 
remained  on  the  track.  Plaintiff  got 
himself  and  children  out  of  3  or  4 
feet  of  water  in  the  fallen  coach  on 
the  top  of  said  car,  from  which  place 
they  were  rescued  and  taken  to  land. 
He  was  cut  and  bruised  in  various 
places.  The  defendant  pleaded  act  of 
God  and  unavoidable  casualty,  and  re- 
quested the  court  to  inertruct  the  jury 
to  return  a  verdict  in  its  favor.  Af- 
firming judgment  of  $946  for  the 
plaintiff,  the  court  held  that  in  a  suit 
by  a  passenger  for  injuries  occasioned 
by  the  derailment  and  wreck  of  a 
train,  proof  of  such  derailment  and 
wreck,  the  circumstances  thereof,  and 


the  injury  occasioned  thereby  made  a 
prima  facie  case  of  negligence  and 
cast  upon  the  carrier  the  burden  of 
showing  that  it  was  not  negligent; 
and  that  if  such  presumption  was 
met  by  evidence  of  the  defendant 
tending  to  exonerate  itself  from  any 
negligence  the  question  of  whether 
such  evidence  was  sufficient  for  this 
purpose  is,  ordinarily,  a  question  to  be 
determined  by  the  jury.  Midland 
Valley  R.  Co.  v.  HiUiard,  46  Okla. 
391,   148  Pa<j.   1001    (1915). 

Plaintiff  was  a  passenger  on  one  of 
defendant's  trains  which  had  a  de- 
fective equializer.  It  was  near  the 
oil  box,  and  to  some  extent  covered 
with  dust  so  the  break  in  it  was 
not  discovered  by  the  inspectors.  The 
equalizer  dropped  down  and  dragged 
along  until  it  struck  a  switch  rail  and 
prized  and  opened  it  to  such  an  ex- 
tent as  to  cause  the  derailment  of 
four  coaches,  including  the  one  in 
which  plaintiff  was  riding.  When 
the  car  began  to  jolt  he  grabbed  the 
back  of  the  seat,  and  as  he  did  so 
the  car  turned  over,  throwing  him 
against  the  side  and  top  of  it  and 
injuring  his  knee.  Affirming  judg- 
ment for  the  plaintiff  to  the  sum  of 
$5,250,  the  court  held  that  the  fact  of 
the  derailment  and  wreck  made  a 
prima  facie  case  of  negligence  against 
the  defendant,  which  was  bound  as  a 
carrier   of   passengers   to    the    highest 
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an  obstrutition,  which  the  carrier  has  placed  too  near  the  track,  striking^  the  side 
of  the  train,  a  prima  facie  presumption  will  arise  that  the  accident  was  due 
to  the  negligence  of  the  company  or  its  servants.  So,  where  it  is  shown  that 
the  injury  was  caused  by  a  spark  from  one  of  the  company's  locomotives,  or 
by  a  block  of  coal  which  was  thrown  from  the  tender  of  an  engine  while  it 
was  passing  the  depot  platform,  or  by  the  explosion  of  a  locomotive  boiler,  the 
law  will  presume  from  the  mere  happening  oi  the  injury  that  the  company  was 
guilty  of  negligence.'* 

See  Hiirs  Case,  93  Ala.  514,  9  South.  722,  30  Aii.  St.  Rep.  65; 
Jones'  Case,  83  Ala.  376,  3  South.  902;  Mallette's  Case,  92  Ala.  209, 
9  South.  363. 

The  law  holds  common  carriers  of  passengers  to  the  highest  de- 
gree of  care  and  diligence  which  is  known  to  careful,  diligent, 
and  skilful  persons  engaged  in  such  business.     When  the  passenger 


degree  of  practicable  care,  consistent 
with  the  operation  of  its  road,  in  the 
inspection  and  equipment  of  its  cars. 
St.  Louis  8outhwestern  B.  Co.  v.  Lef- 
lar,  104  Ark.  528,  149  8.  W.  530 
(1912). 

2.    Unsafe  track. 

Plaintiff  was  a  passenger  on  one  of 
defendant's  trains,  and  the  car  in 
which  he  was  riding  left  the  rails  and 
ran  for  about  700  feet  upon  the  ties, 
plaintiff  receiving  injuries  to  his  spine, 
hip  and  chest.  It  appeared  from  the 
evidence  that  most  of  the  ties  were 
of  soft  wood,  and  some  of  oak.  The 
ties  were  in  ballast  at  the  place  of 
the  derailment,  the  track  was  straight, 
and  of  new  80-pound  rails.  No  tie 
was  loosened  on  account  of  the  de- 
railment, but  the  spikes  were  bent 
ba«k  and  forced  down  into  the  ties. 
Six  days  before  the  accident  the 
track  had  been  regauged  and  again 
spiked  upon  the  old  ties,  because  one 
of  the  rails  had  been  pushed  out. 
The  negligence  charged  was  failure  to 
maintain  the  track  in  proper  condi- 
tion. Defendant  contended  that  it 
was  guilty  of  no  negligence,  and  that 
it  should  have  a  directed  verdict. 
Affirming  judgment  of  $1,998  for  the 
plaintiff,  the  court  held  that  the 
plaintiff  having  shown  the  derailment 
of  the  train  in  which  he  was  riding 
as  a  passenger,  and  injuries  resulting 


to  himself  therefrom,  made  a  prima 
facie  case,  and  the  burden  was  thrown 
upon  the  defendant  to  show  that  the 
injuries  did  not  result  from  a  want  of 
care  on  his  part;  that  whether  this 
prima  facie  case  was  overcome  by  the 
evidence  was  a  question  for  the  jury 
and  not  for  the  court.  Chicago,  B.  I. 
&  P.  E.  Co.  V.  Brandon,  77  Kan.  612, 
95  Pac.  573   (1908). 

In  Norton  v.  Galveston,  H.  &  S.  A. 
Ry.  (Tex.  Civ.  App.),  108  8.  W.  1044 
(1908),  plaintiff  brought  an  action  to 
recover  for  injuries  received  as  the 
result  of  the  derailment  of  defend- 
ant's train  upon  which  he  was  rid- 
ing as  a  passenger,  the  ground  for  re- 
covery alleged  in  the  declaration  be- 
ing that  the  rails  had  not  been  prop- 
erly spiked  to  the  ties  nor  the  ground 
properly  tamped.  The  court  said  that 
it  was  proper  to  tell  the  jury  that  if 
those  grounds  had  not  been  estab- 
lished plaintiff  could  not  recover,  as, 
having  chosen  to  particularize  the 
grounds  of  negligence,  he  could  not 
recover  on  others,  and  if  he  wished 
to  avail  himself  of  the  presumption 
of  negligence  arising  from  the  derail- 
ment, no  matter  how  caused,  he  should 
have  pleaded  negligence  generally.  A 
judgment  for  defendant  was  reversed 
because  the  court  committed  to  the 
jury  the  issue  as  to  whether  the  train 
had  been  derailed  by  wreckers  where 
the    evidence    merely    raised    a    suspi- 
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during  the  relation  is  injured  by  the  car  in  which  he  is  being  car- 
ried being  derailed,  wrecked,  etc.,  or  occurrence  which  would  not 
happen  without  some  negligence  on  the  part  of  the  carrier,  this 
raises  the  presumption,  prima  facie  only,  however,  that  the  injury 
was  proximately  caused  by  the  negligence  of  the  carrier,  which 
presumption  will  authorize  a  recovery  of  damages  against  the  car- 
rier for  the  injuries  suffered  by  the  passenger,  unless  the  carrier 
can  rebut  this  prima  facie  presumption  by  reasonably  satisfying  the 
jury  that  the  derailment  or  other  occurrence  causing  the  injury 
could  not  have  been  prevented  by  the  exercise  of  the  highest  de- 
gree of  care  on  the  part  of  the  carrier,  his  agents  or  servants. 
There  are  cases  in  which  the  doctrine  of  res  ipsa  loquitur  ap- 


cion     that     the     deraUment    was     so 
caused. 

Plaintiff,  while  a  passenger  on  de- 
fendant's train  by  right  of  a  ticket 
regularly  purchased,  sustained  severe 
injuries  by  reason  of  a  derailment 
overturning  the  coach  in  which  plain- 
tiff was  riding  and  lodging  her  in  a 
parcels  rack.  Plaintiff  showed  by 
competent  evidence  that  the  derail- 
ment was  proximately  caused  by  the 
decayed  and  rotten  condition  of  the 
crossties  and  the  defective,  careless 
and  negligent  manner  in  which  the 
rails  were  spiked  to  the  ends  of  such 
crossties.  Affirming  judgment  of  $3,- 
000  for  the  plaintiff,  the  court  held 
that,  under  these  circumstances,  the 
plaintiff  had  made  out  a  prima  facie 
case  which  raised  a  presumption  of 
negligence,  and  that  the  burden  was 
upon  the  carrier  to  overcome  such 
presumption  to  the  satisfaction  of  the 
jury;  and  that  an  instruction  to  the 
jury  to  this  effect  was  a  correct  state- 
ment of  the  law,  it  being  immaterial 
whether  the  rule  of  res  ipsa  loquitur 
was  waived  by  pleading  specific  neg- 
ligence, as  sufficient  negligence  was 
shown  to  make  out  a  prima  facie 
case.  Missouri,  O.  &  G.  By.  Co.  v. 
Vandivere,  42  Okla.  427,  141  Pac.  799 
(1914). 

3.    Unsafe  track,  negUgent  operation. 
In   Abilene   &   S.   By.   Co.   v.   Burle- 


son, —  Tex.  Civ.  App.  — ,  157  S.  W. 
1177  (1913),  plaintiff  recovered  in  the 
lower  court  a  judgment  for  injuries 
received  in  a"^  derailment  of  one  of  de- 
fendant's cars  whUe  he  was  riding 
therein  as  a  passenger.  Upon  appeal 
defendant  objected  to  an  instruction 
that  if  the  jury  believed  the  defend- 
ant's train  was  derailed,  as  alleged, 
then  the  burden  was  on  defendant  to 
show  that  it  was  not  caused  through 
the  negligence  of  defendant,  and  also 
to  an  instruction  that  if  the  jury  be- 
lieved the  train  was  derailed,  as  al- 
leged, the  fact  of  such  derailment 
was  prima  facie  evidence  of  the  neg- 
ligence of  defendant.  The  court  said 
that  the  fact  of  derailment  was  not 
disputed,  and  that  the  first  charge 
shifted  the  burden  of  proof  on  the 
issue  of  negligence  to  the  defendant, 
whereas  it  was  well  settled  that  the 
burden  of  proof  on  the  whole  case 
never  shifted  from  the  plaintiff  and 
that  the  second  charge  was  plainly 
a  comment  upon  the  weight  of  the 
evidence  because  it  assumed,  as  a 
matter  of  law,  that  the  mere  fact  of 
derailment  established  in  the  first  in- 
stance the  important  issue  of  the  neg- 
ligence charged,  whereas,  while  there 
was  a  presumption  of  negligence  from 
the  happening  upon  a  railway  of  an 
accident  from  which  a  passenger  sus- 
tained an  injury  by  the  breaking 
down  of  a  carriage  or  the  running  off 
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pears.  The  circumstances  in  such  cases  are  said  to  speak  the  neg- 
ligence of  the  carrier.  If,  however,  it  is  shown  that  the  derailment 
or  other  occurrence  causing  the  injury  to  the  passenger  was  an 
inevitable  accident,  as  the  defect  causing  the  wreck  or  derailment 
was  a  hidden  or  latent  one  that  could  vnot  have  been  discovered  or 
provided  against  though  the  highest  degree  of  care  and  prudence 
had  been  exercised;  that  the  carrier  rebuts  the  prima  facie  pre- 
sumption, and  acquits  himself  of  actionable  negligence — ^it  is  often 
a  difficult  question  to  determine  whether  or  not  a  plaintiff  is  en- 
titled to  the  benefit  of  the  presumption  offered  by  this  doctrine, 
though  the  proof  shows  a  case  within  the  influence  of  the  rule. 
This  is  often  so  rendered  difficult  by  the  form   of  the   pleadings, 


of  the  train  or  by  the  spreading  or 
breaking  of  the  rails,  the  presumption 
was  one  of  fact  and  not  of  law,  and 
that  it  might  well  be  doubted  in  the 
present  state  of  the  decisions  whether 
it  should  be  given  in  a  charge  to  the 
jury,  and  that  it  certainly  should  not 
be  given  where,  as  in  this  case,  there 
was  a  reasonable  explanation  of  the 
derailment  attempted  by  evidence 
tending  to  show  that  the  derailment 
was  caused  by  a  bolt  which  locked 
a  switch  having  been  taken  out  by 
some  unknown  person.  Under  these 
circumstances  the  court  said  the  is- 
sues of  negligence  should  have  been 
left  to  the  jury  without  the  influ- 
ence of  the  erroneous  charges  given, 
and  the  judgment  was  reversed. 

4.     Unsafe  track,  Inadeauate  brakes. 

Plaintiff's  husband,  a  mail  clerk, 
while  engaged  in  the  performance  of 
his  duties,  was  killed  by  reason  of  the 
derailment  of  the  mail  car  which, 
with  the  locomotive,  plunged  into  a 
river.  The  theory  of  the  defendant 
was  that  some  unknown  person  had 
placed  a  large  iron  nut  on  the  north 
rail  of  the  track  near  the  bridge,  and 
that  when  the  front  wheel  of  the  en- 
gine reached  the  nut  it  mounted  it, 
and  the  flange  of  the  wheel,  rising 
above  the  edge  of  the  rail,  ran  onto 
the  ball  of  the  rail  and  along  the 
top    of    the    same    for    some    distance 


and  then  dropped  off  on  the  ties,  and 
ran  along  there,  when  the  trucks 
turned,  and  the  ties  were  then  dis- 
placed until  the  engine  was  over- 
turned and  precipitated  into  the  gorge 
below,  and  that  therefore  the  acci- 
dent was  unavoidable,  produced  by 
the  act  of  a  stranger,  and  that  conse- 
quently the  court  erred  in  refusing  to 
instruct  the  jury  to  return  a  verdict 
in  defendant's  favor.  Af&rming  judg- 
ment of  $5,000  for  the  plaintiff,  the 
court  held  that  a  prima  facie  case 
had  been  made  out  by  the  plaintiff; 
that  it  was  correct  to  present  the 
stranger  theory  to  the  jury;  that 
where  a  prima  facie  case  was  made 
out  for  injuries  sustained  through  the 
derailment  of  a  train,  it  devolved 
upon  the  railroad  company,  in  order 
to  be  relieved  of  liability,  to  show 
that  the  accident  could  not  have  been 
avoided  by  the  exercise  of  the  ut- 
most human  prudence  and  foresight; 
and  that  instructions  placing  upon  it 
this  burden  were  without  error.  St. 
Louis  &  8.  F.  R.  Co.  v.  Posten,  31 
Okla.  821,  124  Pac.  2   (1914). 

5.    Unsafe  track,  bigh  speed. 

Plaintiff,  a  mail  clerk  on  defend- 
ant's fastest  train,  was  severely  in- 
jured by  reason  of  the  train  leaving 
the  track  and  the  mail  car  in  which 
plaintiff  was  engaged  being  hurled 
down    an     embankment.     There    was 
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whether  the  allegation  embraces  such  evidence.  If  the  negligence 
be  sufficiently  charged  in  general  terms  only,  then  of  course  it  will 
include  cases  within  the  doctrine  res  ipsa  loquitur;  but  if  it  charges 
negligence  in  general  terms,  and  then  specifies  particular  acts,  it 
may  be  doubtful  whether  the  plaintiff  is  limited  to  proof  and  the 
right  to  recover  to  the  particular  acts  so  specified.  See  note  to  24 
L.  E.  A.  788,  and  51  Am.  St.  Rep.  555,  and  cases  cited. 

The   first   count   alleges   negligence   in   the   most    general   terms, 
as  follows: 


'^And  the  plaintiff  avers  that  his  said  wounds,  injuries,  and  damage  were 
the  proximate  consequence,  and  caused  by  reason  of  the  negligence  of  the  de- 
fendants, their  servants  or  agents  as  aforesaid.'* 


evidence  tending  to  show  that  the  de- 
railment was  due  to  the  act  of  a 
stranger,  one  K,  who,  it  was  aUeged, 
had  removed  the  spikes  from  the  ties 
and  disconnected  two  rails  at  the 
point  of  the  derailment  within  a  short 
time  before  the  arrival  of  the  train. 
While  the  court  reversed  judgment 
for  the  plaintiff  on  the  ground  that 
the  declarations  of  K  should  have 
been  admitted  in  evidence,  it  held 
that,  as  mail  clerk,  plaintiff  was  a 
passenger;  that  upon  proof  of  injury 
to  him  by  a  derailment,  a  prima  facie 
presumption  of  defendant's  negligence 
arose  which  shifted  the  burden  of 
proof  upon  it  to  establish  the  fact 
that  it  had  exercised  due  care;  that 
such  burden  of  proof  was  not  satis- 
fied by  defendant's  showing  that  the 
probabilities  were  equal  that  the  ac- 
cident had  or  had  not  resulted  from 
its  negligence.  Weber  v.  Chicago,  B. 
I.  &  P.  Ry.  Co.,  175  Iowa  358,  L.  R. 
A.  1918  A  626,  151  N.  W.  852  \l915). 
Plaintiff  brought  this  action  for, the 
death  of  her  husband,  who  was  se- 
verely injured  by  the  derailment  of 
one  of  defendant's  trains.  The  peti- 
tion charged  that  the  husband  was  a 
passenger  on  said  train;  that  through 
the  negligence  of  the  defendant  in 
operating  the  train  at  a  dangerously 
high  speed  over  a  track  in  an  unsafe 
condition  said  train  was  wrecked, 
thrown   from   the  track  and  upon  its 


side;  that  the  husband  was  thereby 
thrown  head  foremost,  striking  the 
edge  of  a  seat  and  ear  window,  re- 
ceiving injuries  from  which  he  later 
died.  Affirming  judgment  of  $7,500 
for  the  plaintiff  the  court  held  that, 
under  the  doctrine  of  res  ipsa  loquitur, 
where  a  passenger  was  injured  by  the 
derailment  of  a  train,  the  presumption 
was  that  such  wreck  was  caused  by 
some  negligence  of  the  carrier,  and 
the  burden  of  proof  was  put  upon 
the  carrier  to  rebut  this  presumption 
of  negligence  and  establish  its  due  ex- 
ercise of  care..  Powell  v.  Union  Pac. 
R.  Co.,  255  Mo.  420,  164  8.  W.  628 
(1914). 

6.    Unsafe  track,  defectilYe  car. 

Plaintiff  was  a  passenger  on  one  of 
defendant's  trains  which,  while  going 
downgrade  at  the  rate  of  50  miles 
an  hour,  was  derailed  and  thrown 
down  an  embankment,  by  reason  of 
which  the  plaintiff  was  severely  in- 
jured. The  complaint  alleged  negli- 
gence in  three  respects,  namely,  de- 
fective track,  defective  axles,  and  ex- 
cessive speed.  Affirming  judgment  for 
plaintiff  the  court  held  that  it  was 
not  error  to  overrule  the  demurrer  to 
the  plaintiff's  complaint,  for  the  re- 
lation of  passenger  and  carrier  and 
injury  to  the  passenger  having  been 
established,  the  rule  of  res  ipsa  lo- 
quitur   applied,    notwithstanding    the 
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The  other  counts  were  more  specific,  but  somewhat  general;  the 
negligence  being  thus  described: 

**That  the  defendants'  servants  or  agents,  while  acting  within  the  line 
and  scope  of  their  employment,  so  negligently  conducted  themselves  in  and 
about  the  business  of  carrying  the  plaintiff  as  such  passenger  as  aforesaid 
that  the  plaintiff  received  the  wounds,  injuries,  and  damage  set  out  in  the  first 
count  of  the  complaint." 

Either  allegation  is  sufficient  to  avail  of  the  prima  facie  pre- 
sumption of  negligence,  or  to  be  within  the  doctrine  of  res  ipsa 
loquitur.  The  real  troublesome  question  is  as  to  whether  or  not 
the  defendant's  evidence  showed  without  dispute  that  it  was  guilty 
of  no  actionable  negligence  proximately  contributing  to  the  injury. 


fact  that  several  causes  had  been  al- 
leged to  have  produced  the  derail- 
ment; that  such  specific  allegations 
merely  limited  the  grounds  on  which 
defendant  was  obliged  to  defend. 
Southern  R.  Co.  v.  Adams,  52  Ind. 
App.  322,  100  N.  E.  773   (1913). 

Plaintiff  was  a  passenger  upon  de- 
fendant's railroad  train  when  a  de- 
railment occurred  and  she  was  injured 
by  a  suitcase  which  was  thrown  from 
the  rack  on  the  opposite  side  of  the 
car,  and  in  a  suit  for  damages,  re- 
covered judgment.  Plaintiff  alleged 
negligent  running  of  the  train,  unsafe 
roadbed  and  track,  unsafe  cars,  and 
iiegligent  permitting  of  suitcases  in 
the  parcel  racks.  Among  other  grounds 
of  error  defendant  cited  the  failure 
of  the  trial  court  to  grant  its  motion 
for  a  verdict  because,  on  the  evi- 
dence, the  derailment  was  the  result 
of  some  accident  against  which  de- 
fendant could  not  guard  and  for  which 
it  was  not  liable,  and  beeaufie  defend- 
ant was  not  an  insurer  of  the  safety 
of  plaintiff  while  a  passenger,  and  the 
evidence  failed  to  show  negligence 
on  its  part  with  relation  to  any  of 
the  duties  it  owed  to  plaintiff  as  a 
passenger.  The  court  held  that, 
though  these  grounds  of  the  motion 
could  not  be  sustained  as  the  derail- 
ment itself  was  prima  facie  evidence 
of  such  negligence  and  want  of  care, 
and  while  in  such  ease  the  burden  of 


proof  did  not  shift  from  plaintiff, 
negligence  was  proven  prima  facie 
by  proving  the  fact  of  the  derail- 
ment, which  gave  the  case  to  plain- 
tiff on  that  point  unless  defendant 
met  it  by  counterproof  sufficient  not 
to  overbalance  the  proof  afforded  by 
the  derailment,  but  to  equalize  it. 
There  was  evidence  on  the  part  of 
plaintiff  tending  to  show  that  the  de- 
railment was  caused  by  the  defective 
condition  of  the  ties  and  the  worn 
condition  of  the  rails,  while  defend- 
ant introduced  evidence  tending  to 
show  that  the  derailment  was  due  to 
expansion  of  the  rails  from  the  ex- 
cessive heat,  and  it  was  held  that, 
under  these  circumstances,  it  was  for 
the  jury  to  say,  in  the  light  of  all 
the  testimony,  whether  the  relation  of 
cause  and  effect  existed,  as  claimed 
by  defendant,  between  the  accident 
and  the  asserted  exonerating  facts 
and  circumstances,  and  that,  on,  all 
the  evidence,  the  court  could  not  di- 
rect a  verdict  for  defendant,  and  the 
motion  for  a  directed  verdict  was 
properly  overruled.  The  case  was  re- 
versed and  remanded  on  other  grounds. 
Parker  v.  Boston  &  M.  R.  E.,  84  Vt. 
329,  2  N.  C.  0.  A.  346,  79  Atl.  865 
(1911). 

Two  children  brought  this  action  by 
their  guardian  ad  litem  to  recover  for 
the  death  of  their  father  by  the  de- 
railment of  the  train  upon  which  he 


Digitized  by 


Google 


840       19  Negligence  and  Compensation  Cases  Annotated.       [Ala. 

In  other  words,  did  it  show  that  the  accident  was  an  inevitable  one, 
or  such  that  the  highest  degree  of  care  and  foresight  could  not 
have  prevented  or  provided  against?  If  so,  it  was  not  liable  as 
a  matter  of  law.  If  not  so  shown  without  dispute,  then  it  was  a 
question  for  the  jury,  and  the  trial  court  properly  declined  to 
take  the  question  from  the  jury.  There  is  no  material  conflict  in 
the  evidence.  If  true,  was  it  sufficient  to  rebut  the  prima  facie 
presumption   of  negligence? 

Carriers  are  not  absolute  insurers  of  the  safety  of  their  pas- 
sengers. They  are,  however,  bound  to  use  the  utmost  care,  so  far  as 
human  skill  and  foresight  can  go  to  secure  their  safety,  and  to 
prevent  possible  accidents  which  may  arise  from  the  condition  of  its 


was  a  passenger.  There  were  three 
allegations  of  negligence:  first,  a  de- 
fective roadbed;  second,  defective  lo- 
comotive and  tender;  and  third,  tin- 
skilful  management  of  the  train.  De- 
fendant claimed  that  these  charges 
being  of  specific  negligence,  the  rule 
of  res  ipsa  loquitur,  which  presumed 
negligence  from  the  mere  fact  of  the 
wreck,  did  not  apply.  Affirming  judg- 
ment of  $2,000  for  the  plaintiffs,  the 
court  held  that  this  contention  conld 
not  be  maintained,  and  that  the  fact 
that  the  wheels  of  the  passenger  car 
left  the  rails  and  ran  along  the  ties, 
without  any  showing  of  defective 
wheels  or  trucks,  made  a  strong  prima 
facie  showing  that  the  track  or  road- 
bed was  defective.  Williams  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  169  Mo.  App. 
468,  155  S.  W.  64   (1913). 

In  Wade  v.  Houston  &  S.  R.  Co., 
139  La.  759,  72  So.  220  (1916),  plain- 
tiff sustained  an  injury  to  his  side  by 
being  thrown  against  a  seat  and  upon 
the  floor  of  the  coach  in  which  he  was 
riding  as  a  passenger,  when  it  was  de- 
railed. The  petition  alleged  that  the 
derailment  was  caused  by  a  defec- 
tive track,  defective  trucks  and  equip- 
ment of  the  coach,  and  high  rate  of 
speed  of  the  train.  The  trial  court 
found  that  the  evidence  for  defendant 
did  not  show  or  .explain  the  cause 
of  the  derailment,  and  it  was  held 
that  where  no  cause  for  a  derailment 


of  a  passenger  coach  was  proven  the 
presumption  was  that  the  railroad 
company  was  negligent.  The  princi- 
pal question  arose  over  the  amount 
of  damages,  the  jury  awarding  plain- 
tiff $6,600.  The  court  on  appeal  con- 
cluded that  the  injury  to  plaintiff 
was  not  serious,  and  that  the  award 
of  the  sympathetic  jury  was  grossly 
excessive,  and  ordered  that  the  ver- 
dict and  judgment  below  be  reduced 
to  $500,  and  as  thus  amended,  be  af- 
firmed. 

B.    Mixed  trains. 

Plaintiff  was  a  passenger  on  a 
mixed  train  of  passenger  coaches  and 
box  cars.  The  box  cars  jumped  the 
track,  severely  jolting  the  coaches  so 
that  plaintiff,  who  had  arisen  from 
his  seat  to  get  a  drink  of  water,  was 
pitched  across  the  aisle  and  knocked 
down,  sustaining  injury.  Evidence 
was  introduced  tending  to  show  that 
the  derailment  was  caused  by  the 
swaying  from  side  to  side  of  a  top- 
heavy  box  car.  There  was  also  some 
evidence  tending  to  show  defective 
ties  in  the  roadbed;  also  that  plaintiff 
had  been  drinking.  Affirming  judg- 
ment of  $658  for  the  plaintiff,  the 
court  held  that  establishment  of  the 
fact  of  derailment  and  injury  to  the 
passenger  cast  upon  the  carrier  the 
burden  of  proving  that  the  injury  was 
not   caused   by   want   of   care   on   its 
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roadbed,  machinery  of  all  kinds,  and  all  other  acts  of  negligenoe 
on  the  part  of  the  carriers  themselves,  their  agents  or  servants. 
This  duty  extends  to  safe  and  properly  constructed  bridges,  trestles, 
culverts,  ties,  rails,  and  properly  and  safely  spiking  them  to  the 
crossties.  Carriers  now  use  dangerous  agencies  such  as  steam,  elec- 
tricity, etc.;  hence  the  law  enjoins  upon  them  the  utmost  skill  and 
care  as  to  original  construction,  selection,  maintenance,  and  opera- 
tion of  their  agencies.  Mere  lack  of  knowledge  of  defects  will  not 
excuse  the  carrier  unless  he  has  exercised  the  proper  degree  of 
care  and  diligence  to  discover  and  prevent  the  defect.  An  appli- 
ance or  machinery  not  obviously  dangerous,  which  has  been  in 
constant  use  and  uniformly  proved  safe,  may  be  construed  without 


part,  and  that  the  defendant,  having 
made  no  effort  to  overcome  its  pre- 
sumption of  negligence,  was  charge- 
able with  negligence.  Arkansas  Mid- 
land B.  Co.  V.  Rambo,  90  Ark.  108, 
117  S.  W.  784  (1909). 

The  defendant  company,  a  common 
carrier,  was  operating  a  mixed  train 
of  passengers  and  freight  cars,  and 
three  of  the  freight  cars  left  the 
track  while  moving  at  the  speed  of 
about  15  miles  an  hour,  resulting  in 
a  severe  shakeup  of  the  passenger 
coach  upon  which  the  plaintiff  was 
riding,  resulting  in  personal  injury  to 
him  by  being  thrown  forward  against 
a  car  seat.  Plaintiff  based  his  com- 
plaint upon  the  defendant's  negligence 
in  the  operation  of  the  train,  and 
then  introduced  evidence  tending  to 
show  negligence  with  respect  to  the 
condition  of  its  roadway;  he  also 
charged  wilful  and  wanton  wrecking 
of  the  train,  and  based  his  right  to 
recover  mainly  upon  the  prima  facie 
presumption  of  the  carrier's  negli- 
gence raised  by  law  in  view  of  an  un- 
explained derailment  of  the  carrier's 
cars.  The  evidence  rebutted  any  pre- 
sumption of  defective  cars,  foreign 
obstructions  or  excessive  speed.  Af- 
firming judgment  for  the  defendant, 
the  court  held  that  an  allegation  of 
negligence  in  the  operation  of  de- 
fendant's train  was  not  broad  enough 
to   cover  any  negligence  with  respect 


to  the  condition  of  its  roadway;  that 
there  was  nothing  tending  in  the 
slightest  degree  to  show  wilful  or 
wanton  misconduct  on  the  part  of 
the  defendant  or  its  servants,  proof 
of  which  must  be  affirmative,  and  that 
this  proof  could  not  be  supplied  by 
the  presumption  of  law  relied  upon  by 
the  plaintiff.  Knight  v.  Tombigbee 
Valley  R.  Co.,  190  Ala.  140,  67  So. 
238  (1915). 

In  Houston  &  T.  C.  R.  Co.  v. 
Cheatham,  52  Tex.  Civ.  App.  1,  113 
8.  W.  777  (1908),  which  was  an  ac- 
tion for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff  while 
a  passenger  on  defendant's  road  by  a 
derailment  of  its  mixed  train,  and  in 
which  the  plaintiff  obtained  a  verdict 
and  judgment  for  $1,750,  there  was 
evidence  that  the  ties  at  the  place  in 
question  were  in  a  bad  condition  so 
that  they  would  not  hold  the  spikes, 
and  also  that  the  train  was  being  op- 
erated at  a  dangerous  speed  consid- 
ering the  condition  of  the  road,  and 
it  was  alleged  that  the  court  erred 
in  submitting  to  the  jury  issues  upon 
those  points.  The  court  held  that 
there  was  no  error  in  the  submission 
of  both  issues,  and  that,  apart  from 
that,  the  derailment  being  shown,  neg- 
ligence was  presumed  as  a  matter  of 
law,  and  it  devolved  upon  the  de- 
fendant to  rebut  the  presumption.  The 
judgment   was   affirmed   by   deducting 
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imputation  of  negligence,  where  proper  care  and  diligence  has  been 
used  as  to  inspection. 

Carriers  are  under  the  highest  duty  to  provide  and  maintain 
suitable  and  safe  equipments  and  appliances;  their  safety  should  be 
established  by  the  very  best  and  surest  tests  recognized  by  experts 
in  the  business,  and  nothing  can  exempt  him  from  liability  as  for 
defects  therein,  except  that  they  are  latent  ones  which  no  reason- 
able degree  of  skill  and  diligence  would  discover  or  prevent.  Be- 
cause accidents  like  the  one  in  question  are  almost  certainly  fatal 
and  dangerous  to  human  life,  the  law  enjoins  the  duty  on  the  car- 
rier to  use  such  means  of  safety  as  science  has  made  known  and 
demonstrated    to    be    useful,    protective,    and    necessary    to    safety. 


therefrom  $50,  which  the  jury  found 
for  medicine  and  medical  attention, 
because  there  was  nothing  in  the  evi- 
dence to  show  that  either  of  the  items 
were  reasonable  charges,  such  deduc- 
tion being  made  in  accordance  with  a 
remittitur  by  plaintiff,  and,  as  re- 
duced, the  judgment  was  affirmed. 

0.    Frelglit  trains. 

Plaintiff's  intestate  M,  in  company 
with  other  young  men,  took  passage 
on  defendant's  freight  train  which 
had  a  passenger  coach  attached  in 
front  of  the  caboose  which  was  at  the 
rear  of  the  train.  Having  been  in- 
formed by  the  conductor  that  the  ca- 
boose in  which  they  were  riding  was 
not  for  passengers,  and  it  being  hot 
in  the  coach,  several  of  the  young 
men,  including  M,  climbed  to  the  top 
of  the  caboose,  apparently  without 
the  knowledge  of  the  conductor.  Sud- 
denly, while  moving  along  at  a  rea- 
sonable rate  of  speed,  the  caboose  was 
detached  from  the  train,  and  derailed, 
and  turned  down  a  slight  embank- 
ment, precipitating  M  to  the  ground 
and  so  injuring  him  that  he  died  t'vo 
days  thereafter.  Reversing  judgment 
of  $10,000  for  the  plaintiff,  the  court 
held  that  M,  by  climbing  on  top  of 
and  riding  on  the  caboose,  was  guilty 
of  contributory  negligence;  that  the 
evidence  did  not  show  any  wilful 
misconduct  or  neglect  by  the  carrier, 


as  was  alleged,  and  that  the  fact 
that  the  train  was  derailed  whUe  M 
was  a  passenger  was  at  most  only 
presumptive  evidence  of  some  negli- 
gent act  or  omission  by  the  carrier. 
McLean  v.  Atlantic  Coast  Line  B. 
Co.,  81  8.  C.  100,  18  L.  R.  A.  (N.  8.) 
763,  128  Am.  St.  Rep.  892,  61  8.  E. 
900   (1908). 

Plaintiff  having  regularly  purchased 
a  ticket  from  defendant,  took  passage 
on  one  of  its  special  trains  consisting 
of  an  engine,  an  oil  car,  a  flat  car 
loaded  with  a  traction  engine  and 
other  machinery,  a  flat  car  on  which 
were  two  cords  of  sawmill  slabs,  a 
box  car  loaded  with  dynamite  pow- 
der, and  a  flat  car  on  which  plaintiff 
and  two  other  men  sat.  Plaintiff  was 
warned  by  defendant's  agent  of  the 
danger  of  riding  on  this  special  train, 
but  finally  upon  plaintiff's  solicitation 
was  allowed  to  take  passage.  The 
train  was  derailed,  and,  owing  to  the 
concussion,  the  dynamite  exploded, 
severely  and  permanently  injuring 
the  plaintiff.  Affirming  judgment  of 
$5,760  for  the  plaintiff,  the  court  held 
that  he  did  not  assume  the  risk  aris- 
ing from  the  car  loaded  with  d3ma- 
mite;  that  from  the  proof  that  plain- 
tiff, a  passenger,  while  riding  on  a  car 
provided  for  him,  was  injured  by  a 
derailment^  a  presumption  of  negli- 
gence arose,  and  that  the  burden  of 
proving    absence    of    negligence    was 
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They  are  required  to  keep  pace  with  the  science  and  art  of  their 
business,  not  to  adopt,  however,  every  new  device  unless  it  con- 
tributes to  safety,  but  they  must  adopt  those  improved  modes 
known  to  conduce  safety;  they  must  adopt  those  which  are  up 
to  the  standard  of  those  in  general  use,  and  which  are  necessary  for 
the  safety  of  their  passengers. 

This  court  has  thus  formulated  some  of  the  duties  required  of 
railroads  as  common  carriers  of  passengers  which  are  applicable 
to  this  case: 


*' There  have  been  such  advancements  in  science,  for  the  control  of  r^iteam, 
and  improvements  in  the  machinery  and  appliances  used  by  railroads,  tor  the 
better  security  of  life,  limb,  and  property,  it  would  be  inexcusable  to  continue 


then  on  the  carrier.  Roberts  v.  Sierra 
Ry,  Co.  of  California,  14  Cal.  App. 
180,  111  Pac.  519  (1910),  aff'd  111 
Pac.  527   (1910). 

Plaintiff  recovered  a  judgment  for 
$12,000  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the 
negligence  of  defendant  resulting  in 
the  derailment  of  a  train,  in  the  ca- 
boose of  which  he  was  riding  under 
orders  of  defendant,  for  which  he  was 
employed.  The  court  held  that  the 
only  conclusion  that  any  one  of  ordi- 
nary intelligence  could  reach  from  the 
evidence  was  that  the  train  upon 
which  plaintiff  was  riding  was  thrown 
from  the  track  and  wrecked  by  a  cy- 
clone, which  in  law  would  be  an  act 
of  God,  for  which  defendant  was  not 
liable,  and  said  that,  under  such  evi- 
dence, the  presumption  of  negligence 
which  ordinarily  obtained  from  the 
fact  of  a  derailment  did  not  arise 
when  the  evidence  that  showed  the 
derailment  proved  its  cause  to  be  one 
that  could  not  be  anticipated  and  pro- 
vided against,  which  would  cast  the 
burden  of  proving  defendant's  negli- 
gence upon  plaintiff.  The  judgment 
was  reversed  and  judgment  rendered 
for  defendant.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Trier,  100  Tex.  Civ.  App. 
434,  100  8.  W.  1177  (1907). 

Plaintiff  procured  a  shipping  con- 
tract for  the  transportation  of  a  horse 
en    defendant's    railway,    which    con- 


tract on  its  face  contained  strong  in- 
dications that  he  was  entitled  to  free 
passage  on  the  train  for  the  purpose 
of  caring  for  the  horse.  He  loaded 
the  horse  into  the  car  with  the  as- 
sistance of  a  trainman,  and  then  pre- 
sented himself  in  the  caboose  of  the 
train  and  the  conductor  saw  his  live- 
stock contract  and  made  no  objection 
to  his  riding,  although  the  pass  on  the 
reverse  side  of  the  contract  had  not 
been  signed  and  made  effective.  After 
the  train  had  proceeded  about  40 
miles  it  was  derailed,  and  plaintiff 
was  thrown  from  his  seat  in  the  ca- 
boose, striking  his  head  and  rendering 
him  unconscious  for  a  short  time.  No 
attempt  was  made  by  the  defendant 
to  explain  the  accident.  Affirming 
judgment  for  the  plaintiff,  the  court 
held  that  plaintiff  was  a  passenger, 
and  that  the  above  facts  established 
a  prima  facie  case  of  negligence;  and 
that  after  the  prima  facie  case  of 
negligence  had  been  established  by 
the  evidence  the  burden  was  cast  on 
the  defendant  to  show  that  it  had  not 
been  negligent.  St.  Louis  &  S.  F.  R. 
Co.  V.  Nichols,  39  Okla.  522,  136  Pac. 
159   (1913). 

n.    Electric  railroads  and  street  cars. 

A.     General  allegations  of  negligence. 

Plaintiff  was  injured  by  the  derail- 
ment   of    one    of    defendant's    trains, 
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the  use  of  old  methods,  machinery,  and  appliances,  known  to  be  attended 
with  more  or  less  danger,  when  the  danger  could  be  reasonably  avoided  by  the 
adoption  of  the  newer  and  which  are  in  general  used  by  well-regulated  rail- 
roads. Not  that  it  is  required  of  them  to  adopt  every  new  invention  useful  in 
the  business,  although  it  may  serve  to  lessen  danger,  but  it  is  their  duty  to 
discontinue  old  methods  which  are  insecure,  and  to  adopt  such  improvements 
and  advancements  as  are  in  ordinary  use  by  prudently  conducted  roads  engaged 
in  like  business  and  surrounded  by  like  circumstances.  L.  &  N.  B.  B.  Co.  v. 
Allen,  78  Ala.  494.*'  Bichmond  &  Danville  B.  B.  Co.  v.  Jones,  92  Ala.  218,  9 
South.  276. 

The  cases  on  this  subject  were  reviewed  in  the  case  of  Caldwell, 
etc.,  Co.  V.  Watson,  183  Ala.  326,  62  South.  859,  and  the  rules  as 
applicable  to  master  and  servant  restated.  In  that  case,  the  ma- 
jority of  the  court  held  that  there  was  evidence  tending  to  show 
that  the  machine  in  question  was  defective,  and  that  therefore   it 


due  apparently  to  a  defect  in  the  car 
or  a  switch.  The  facts  given  were 
meager,  but,  affirming  judgment  for 
the  defendant,  the  court  held  that, 
while  the  fact  that  plaintiff  was  in- 
jured by  the  derailment  of  defend- 
ant's train  when  riding  in  such  train 
as  a  passenger  made  a  prima  facie 
case  against  the  defendant,  yet  this 
did  not  necessarily  change  the  bur- 
den of  proof;  and  the  carrier  having 
given  evidence  from  which  the  jury 
could  find  that  it  had  used  due  care 
in  the  construction,  equipment  and 
maintenance  of  the  railway,  the  bur- 
den of  proof  was  not  shifted,  but  re- 
mained on  the  plaintiff  to  establish 
the  carrier's  negligence  on  all  the  evi- 
dence, of  which  the  presumption  of 
i^egligence  on  proof  of  the  derailment 
and  injury  formed  oiily  a  part.  Car- 
roll V.  Boston  Elevated  B.  Co.,  200 
Mass.  527,  86  N.  E.  793   (1909). 

The  interurban  car  upon  which 
plaintiff  was  riding  as  a  passenger 
was  derailed  and  she  was  thrown  vio- 
lently from  her  seat  forward  to  the 
floor  and  severely  injured.  One  of  the 
counts  in  the  declaration  in  a  suit 
for  damages  for  the  injuries  so  sus- 
tained alleged  that  plaintiff  was  a 
passenger  upon  defendant's  car,  that 
the  car  was  derailed,  and  by  reason 
of  the  derailment  the  plaintiff  was 
injured.  The  court  upon  motion  of 
defendant   required   plaintiff  to   file   a 


bill  of  particulars  to  that  count,  which 
she  did  in  these  words:  ''That  in  said 
count  the  plaintiff  relies  upon  the  pre- 
sumption of  negligence  arising  from 
the  derailment  of  the  defendant's 
ear,  the  reason  for  the  derailment 
charged  in  said  count,  so  far  as  said 
count  is  concerned,  not  being  known 
to  the  plaintiff,  and  she  relies  upon 
the.  presumption  of  negligence  which 
the  law  creates  in  such  cases."  This 
count  also  went  further,  and  charged 
that  defendant  conducted  itself  care- 
fully and  negligently,  and  the  court 
said  that  the  language  of  that  count 
enarging  carelessness  and  negligence 
was  to  be  regarded  as  surplusage,  as 
the  count,  without  that  language,  was 
sufficient  to  make  out  a  case  of  pre- 
sumptive negligence,  and  that,  where 
the  relation  of  passenger  and  carrier 
existed  and  there  was  a  derailment 
resulting  in  an  injury  to  the  passen- 
ger, presumption  of  negligence  on  the 
part  of  the  carrier  arpse,  and  all  that 
was  necessary  for  the  declaration  to 
allege  in  such  a  case  was  the  rela- 
tion of  passenger  and  carrier,  the  de- 
railment and  the  injury  by  reason 
thereof,  and,  where  this  was  done  by 
a  plaintiff,  there  was  sufficient  proof 
upon  which  the  jury  might  render  a 
verdict  for  plaintiff,  and  whether  or 
not  the  defendant  had  shown  by  a 
preponderance  of  the  evidence  that 
it  was  free  from  the  charge  of  negli* 
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was  a  jury  question  as  to  whether  or  not  the  master  should  have 
furnished  another,  notwithstanding  the  same  type  may  have  been 
used  by  others.  This  did  not  as  matter  of  law  acquit  the  master 
of  negligence.  The  writer  of  this  opinion  dissented  in  the  above 
case,  on  the  ground,  however,  that  in  his  judgment  there  was  no 
evidence  to  show  a  defect;  that  the  difference  in  the  two  classes 
of  machines  did  not  constitute  a  defect. 

Here  there  is  no  conflict  in  the  evidence;  no  evidence  of  a  defect 
except  a  latent  one  which  all  the  evidence  shows  could  not  be  dis- 
covered by  all  known  tests;  and  hence  no  room  to  apply  the  rule 
announced  in  the  case  last  cited. 

The  law  requires  of  railroad  companies  the  employment  of  very 


gence  was  a  question  for  the  jury, 
and  therefore  it  was  not  error  for  the 
trial  court  to  refuse  defendant's  re- 
quest for  a  peremptory  instruction  di- 
recting the  jury  to  find  a  verdict  in 
its  favor.  Defendant  contended  that 
the  verdict  of  the  jury  was  excessive. 
The  evidence,  the  court  said,  plainly 
showed  that  plaintiff  was  about  30 
years  of  age  and  in  the  possession  of 
all  her  faculties,  enabling  her  to  earn 
for  her  services  as  a  clerk  in  one  of 
the  departments  of  the  United  States 
government  at  Washington  $900  per 
annum  at  the  time  she  sustained  the 
injuries;  that  she  suffered  a  fracture 
•  of  the  hip,  causing  her  continuous  and 
intense  pain;  that  this  injury  was  per- 
manent; that  at  the  time  of  the  trial 
her  broken  limb  was  one-half  inch 
shorter  than  the  other;  that  she  would 
always  limp,  and  as  time  went  on  the 
shortening  of  the  limb  would  increase. 
In  view  of  these  facts  the  court  said 
that  the  verdict  for  $7,500  was  not 
excessive,  and  the  judgment  was  af- 
firmed. Washington-Virginia  R.  Co.  v. 
Bouknight,  113  Va.  696,  Ann.  Cas. 
1913  E  546,  75  S.  E.  1032  (1912). 

Plaintiff,  while  a  passenger  on  de- 
fendant's street  car,  was  injured  by 
reason  of  such  car  coming  to  a  violent 
stop  after  it  had  been  derailed.  The 
allegations  of  negligence  contained  in 
plaintiff's  petition  were  general.  The 
defendant    insisted    that,    though    the 


fact  of  the  derailment  of  the  car 
stood  admitted,  there  was  not  a  scin- 
tilla of  evidence  showing  any  neg- 
ligence or  carelessness  on  the  part 
of  the  company,  and  that,  there- 
fore, a  verdict  against  it  was  unjusti- 
fied. Affirming  judgment  for  the  plain- 
tiff, the  court  held  that  it  was  not 
incumbent  upon  the  plaintiff  to  offer 
testimony  to  show  the  particular  de- 
fect in  the  construction  or  operation 
that  caused  the  accident;  that  proof 
of  being  a  passenger,  and  that  there 
was  an  accident  from  which  an  injury 
resulted,  was  aU  that  it  was  necessary 
for  plaintiff  to  establish;  that  the 
rule  of  demonstrative  evidence  of  neg- 
ligence applied  in  such  cases,  the 
court  quoting  as  follows:  **The  prin- 
ciple is  generally  expressed  in  the 
Latin  formula  'res  ipsa  loquitur,'  *the 
thing  itself  speaks.'  The  meaning 
was  thus  expressed  by  Erie,  J.,  in  giv- 
ing his  judgment  in  a  noted  case: 
'Where  the  thing  is  shown  to  be  un- 
der the  management  of  the  defendant 
or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who 
have  the  management  use  proper  care, 
it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from 
want  of  care.'  This  definition  has 
met  with  such  approval  at  the  hands 
of  judges  in  subsequent  cases  that  i"^ 
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careful  and  prudent  servants,  and  of  these  servants  that  degree 
of  diligence  which  very  careful  and  prudent  persons  take  of  their 
own  affairs;  but  infallibility  is  not  expected.  Gothard  v.  A.  Q.  S. 
E.  R.  Co.,  67  Ala.  114;  Cook  v.  Cent.  R.  R.  Co.,  67  Ala.  533;  Tanner 
V.  L.  &  N.  R.  R.  Co.,  60  Ala.  621 ;  M.  &  M.  Ry.  Co.  v.  Blakely,  59 
Ala.  471.  But  for  special  legislation  railroad  companies  would  be 
bound  only  to  such  diligence  in  the  general  prosecution  of  their 
business  as  would  be  dictated  by  sound  reason  applied  to  the  success- 
ful use  of  their  necessary  privileges,  and  it  is  still  the  right  of 
railroads  in  this  state  to  run  trains  at  any  speed  that  is  safe  for 
their  passengers  and  freight,  except  under  the  circumstances  when 
statutory  precautions  are  exacted.    N.  &  D.  R.  R.  Co.  v.  Comans,  45 


has  become,  so  to  speak,  a  legal 
classic.  The  meaning  is  not  that  the 
mere  happening  of  an  accidental  in- 
jury is,  of  itself  and  in  the  abstract, 
presumptive  evidence  of  negligence; 
it  is  that,  in  the  numerous  cases 
which  fall  within  the  above  definition 
of  the  principle,  ♦the  fact  of  the  acci- 
dent, when  viewed  in  connection  with 
the  circumstances  under  which  it  took 
place,  tends  to  demonstrate  negligence, 
subject  to  explanation."  Muskogee 
Electric  Traction  Co.  v.  Mclntire,  37 
Okla.  684,  L.  R.  A.  1916  C  351,  133 
Pac.  213    (1913). 

While  decedent  was  riding  upon  one 
of  defendant's  cars  which  was  greatly 
overcrowded,  there  being  about  140 
passengers  on  the  car  which  had  a 
seating  capacity  for  44,  standing  upon 
the  front  angle  bar  on  the  outside  of 
the  front  vestibule  and  holding  on 
through  the  window  of  the  car,  the 
car  left  the  track  and  collided  with 
a  car  on  another  track  coming  from 
the  opposite  direction,  and  decedent  *« 
legs  were  so  crushed  that  he  died  the 
next  day.  It  was  undisputed  that 
plaintiff  had  a  transfer  slip  entitling 
him  to  ride  upon  that  line,  but  the 
conductor  testified  that  he  had  re- 
fused to  take  the  transfer  from  de- 
ceased and  others  in  similar  positions, 
and  had  told  him  to  get  off  the  car 
as  it  was  dangerous  out  there.  On 
the    other    hand    there    was    testimony 


that  the  conductor  accepted  the  trans- 
fer slip  and  gave  deceased  another,  as 
he  desired.  There  was  no  attempt  to 
exonerate  the  company  from  responsi- 
bility for  the  accident  by  showing 
that  it  was  caused  by  something  be- 
yond its  control  or  that  the  occurrence 
could  not  have  been  prevented  by  the 
exercise  of  the  highest  degree  of  care 
consistent  with  the  practical  opera- 
tion of  the  road,  and  the  court  said 
that  where  a  car  or  train  of  a  car- 
rier was  derailed  or  collided  with  an- 
other of  its  trains,  or  with  some  ob- 
ject under  the  control  of  the  carrier, 
a  presumption  of  negligence  arose  and 
placed  upon  the  carrier  the  burden  of 
exoneration.  There  was  a  judgment 
for  defendant  and  plaintiff  appealed. 
It  was  held  to  be  error  to  instruct 
the  jury  that  plaintiff  was  required 
to  prove  the  negligence  of  defendant 
by  a  preponderance  of  the  evidence 
before  he  could  recover  in  a  case 
where  such  negligence  was  conceded 
by  the  defendant.  The  court  found 
that  deceased  was  a  passenger,  and 
said  that,  even  in  refusal  of  the  con- 
ductor to  accept  a  transfer  ticket,  and 
the  fact  that  the  conductor  ordered 
deceased  to  leave  his  position  of  dan- 
ger and  get  off  the  crowded  car,  the 
car  not  being  stopped  for  that  pur- 
pose, would  not  of  itself  conclusively 
show  the  nonexistence  of  the  relation 
of  passenger  and   carrier.     Hickey   v. 
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Ala.  437.  The  law  exacts  of  those  using  steam  power  for  carriage 
extraordinary  diligence;  that  which  very  careful  men  take  in  their 
own  affairs.  A.  Q.  S.  R.  R.  Co.  v.  McAlpine,  71  Ala.  545;  Qothard 
y.  A.  G.  S.  R.  R.  Co.,  supra;  Tanner  v.  L.  &  N.  R.  R.  Co.,  supra. 
Impossibilities  are  not  exacted  of  railroads,  but  the  onus  rests  on 
them  to  show  the  fruitlessness  of  employing  appliances  which 
were  not  employed,  but  which  ordinarily  prevent  injury  actually 
suffered.  A.  G.  S.  R.  R  Co.  v.  McAlpine,  75  Ala.  113;  E.  T.  V. 
&  G.  R.  R.  Co.  V.  Bayliss,  75  Ala.  466. 

Care  and  diligence  is  generally  a  mixed  question  of  law  and  fact. 
When  the  facts  are  undisputed  and  the  deductions  therefrom  in- 
disputable, or  the  duty  is  fixed  by  law  and  is  the  same  under  all 


Chicago  City  By.  Co.,  148  HI.  App. 
197   (1909). 

Plaintiff,  a  7-year-old  child,  was  a 
paBsenger,  in  company  with  his  father, 
on  one  of  the  defendant's  street  cars. 
The  car  was  derailed,  the  front  end 
going  into  a  ditch,  and  the  infant 
plaintiff  sustained  the  personal  inju- 
ries of  which  he  complained.  The 
lower  court  directed  a  verdict  for  the 
defendant,  and  on  appeal  this  deci- 
sion was  reversed,  the  court  holding 
that  the  fact  that  plaintiff  was  in- 
jured by  the  derailment  of  the  street 
car  raised  a  presumption  of  negligence 
on  the  part  of  the  carrier  under  the 
doctrine  of  res  ipsa  loquitur.  Braun 
V.  Union  B.  Co.,  115  N.  Y.  App.  Div. 
566,  100  N.  Y.  Supp.  1012   (1906). 

This  was  a  suit  for  personal  inju- 
ries received  by  plaintiff  by  reason  of 
the  derailment  of  one  of  defendant's 
electric  cars  on  which  plaintiff  was  a 
passenger.  The  gist  of  plaintiff's  pe- 
tition and  amendment  thereto  was 
that,  while  plaintiff  was  on  defend- 
ant's electric  car  as  a  passenger, 
*'the  said  car  jumped  the  track  by 
reason  of  the  carelessness  and  negli- 
gence of  the  defendant,  its  agents, 
servants  and  employees,  and  plaintiff 
was  thereupon  and  thereby  violently 
thrown  out  of  her  seat  and  received 
serious  and  permanent  personal  inju- 
ries." Affirming  judgment  of  $2,500 
for  the  plaintiff,  the   court  held  that 


if  the  relation  of  carrier  and  passen- 
ger was  shown  to  exist  when  the  in- 
jury was  received  in  a  derailment, 
the  petition  need  only  allege  that  the 
car  was  derailed  by  the  carrier's  neg- 
ligence and  that  plaintiff  was  injured 
thereby,  the  burden  being  on  the  car- 
rier to  show  that  it  was  not  negli- 
gent. Patterson  v.  Springfield  Trac- 
tion Co.,  178  Mo.  App.  250,  163  S.  W. 
955  (1914). 

This  was  an  action  brought  by  the 
plaintiff  to  recover  from  the  defend- 
ant street  railway  damages  for  per- 
sonal injuries  caused  by  the  defend- 
ant so  running  one  of  its  cars,  in 
which  the  plaintiff  was  a  passenger, 
that,  in  making  a  curve  on  one  of  the 
city  streets,  the  car  ran  off  the  tracks, 
and  in  consequence  thereof  the  plain- 
tiff was  thrown  from  his  seat  to  the 
floor  of  the  car  and  badly  injured. 
The  court  instructed  the  jury  that 
from  the  fact  that  plaintiff,  a  passen- 
ger, was  injured  by  the  derailment  of 
the  car,  a^  presumption  of  negligence 
on  the  part  of  the  defendant  arose; 
but  that  this  presumption  might  be 
rebutted  by  proof  that  the  accident 
was  not  caused  by  any  negligence  of 
the  defendant.  There  was  a  verdict 
of  $100  for  the  plaintiff.  Braunstein 
V.  People's  B.  Co.,  2  Boyee's  (Del.) 
55,  78  Atl.  609  (1910). 

Plaintiff  was  a  passenger  on  one  of 
defendant's  street  cars  which  was  de- 
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circumstances,  the  question  is  for  the  court.  But  if  the  facts  are 
disputed,  or  the  inference  of  negligence  is  a  matter  of  discretion,  it 
must  be  submitted  to  the  jury.  A.  G.  S.  E.  R.  Co.  v.  Jones,  71  Ala. 
487;  M.  &  C.  R.  R.  Co.  v.  Lyon,  62  Ala.  71;  B.  T.  V.  &  Q.  R.  R, 
Co.  V.  Bayliss,  74  Ala.   150. 

There  are  two  lines  of  cases  in  this  state  somewhat  analogous  to 
the  case  under  consideration.  One  class  is  the  injury  to  animals 
or  persons  on  the  track  of  the  railroad,  where  the  statutes  provide 
that  such  proof  makes  out  a  prima  facie  case  of  negligence,  and 
casts  the  burden  on  the  railroad  to  rebut  the  presumption  thus 
arising.  The  other  class,  where  property  on  or  near  the  railroad 
right  of  way  is  ignited  by  sparks  emitted  from  passing  engines,  that 


railed  when  traveling  at  an  ordinary 
rate  of  speed  by  reason  of  striking  a 
brick  which  had  been  placed  on  the 
rail  by  a  school  boy.  The  motorman 
did  not  see  the  brick  until  he  was  30 
feet  away  irom  it,  when  he  tried  to 
check  the  car,  but  it  was  too  late, 
the  car  leaving  the  track  and  crashing 
into  a  telephone  pole,  severely  injur- 
ing the  plaintiff  and  causing  a  mis- 
carriage of  a  child  about  3  months 
advanced  towards  birth.  Affirming 
judgment  of  $7,500  for  the  plaintiff, 
the  court  held  that,  it  appearing  that 
the  injury  arose  from  apparatus 
wholly  and  entirely  under  the  control 
of  the  defendant,  and  famished  and 
operated  by  it,  there  was  no  error  in 
overruling  the  demurrer  to  the  plain- 
tiff's complaint,  because  the  plaintiff 
had  made  out  a  prima  facie  ease  of 
negligence  against  the  defendant,  and 
the  burden  was  cast  upon  the  defend- . 
ant  to  show  that  the  accident  was 
not  the  result  of  that  want  of  care 
and  vigilance  which  the  law  made 
obligatory  on  the  defendant  to  bestow. 
O'Gara  v.  St.  Leuis  Transit  Co.,  204 
Mo.  724,  12  L.  B.  A.  (N.  S.)  840,  11 
Ann.  Cas.  850,  103  8.  W.  54  (1907). 
In  Bury  v.  Detroit  United  By.,  198 
Mich.  447,  164  N.  W.  460  (1917), 
plaintiff  was  injured  while  a  passen- 
ger upon  one  of  defendant's  street 
cars  due  to  the  derailment  of  a  car 
running   on   a   parallel   track   and   its 


collision  with  the  car  in  which  plain- 
tiff was  a  passenger.  Evidence  was 
introduced  by  plaintiff  showing  that 
the  track  at  the  point  of  the  acci- 
dent was  in  poor  condition,  and  tend- 
ing to  show  that  the  street  cars  were 
being  operated  at  a  dangerous  speed, 
considering  the  condition  of  the  track. 
Defendant  offered  evidence  to  show 
that  the  condition  of  the  roadbed  was 
the  fault  of  the  city  and  not  of  the 
railway  company.  Defendant  had 
judgment,  and  upon  appeal  this  judg- 
ment was  reversed  and  a  new  trial 
granted  because  of  error  in  the  in- 
structions. The  court  said  that  de- 
railment of  a  car  in  and  of  itself 
was  not  evidence  of  negligence,  and 
the  inference  -  of  negligence  was  not 
to  be  drawn  from  the  mere  fact  of 
an  accident,  and  if  other  circum- 
stances, with  the  faet  that  an  accident 
occurred  gave  rise  to  an  inference  of 
negligence,  the  inference  might  be  re- 
butted by  showing  appliances  in  proper 
condition  and  order,  and  that  the 
servants  of  defendant  did  all  that  a 
high  degree  of  care  and  prudence  re- 
quired in  the  conduct  of  the  busi- 
ness, and  that  in  the  opinion  of  the 
court  the  testimony  supported  an  in- 
ference of  negligence  of  defendant 
Tvhich  was  within  the  allegations  of 
the  declaration,  and  that  the  jury 
was  not  clearly  advised  about  the 
high  degree  of  care  and  prudence  re- 
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the  law  on  proof  of  such  facts  raises  the  presumption  of  neg- 
ligence, which  the  railroad  is  required  to  rebut.  In  the  first  class 
of  cases,  the  rules  as  to  sufficiency  of  proof  was  first  avowed  by 
Stone,  C.  J.,  in  McAlpine's  Case,  75  Ala.  113,  and  Bayliss'  Case, 
75  Ala.  466,  and  have  been  since  followed. 

**The  rule  governing  the  duty  and  Uability  of  railroads  is  that  their  em- 
ployees must  bestow  on  the  service  that  degree  of  care  and  diligence  which 
very  careful  and  prudent  persons  give  to  their  own  affairs  of  similar  magnitude 
and  delicacy.  ♦  *  •  The  railroad  is  not  liable  for  every  injury  it  may  inflict. 
It  is  only  liable  for  such  damages  as  are  done  to  persons,  stock,  or  other  prop^ 
erty  which  result  from  a  failure  to  comply  with  the  requirements  therein  ex- 
pressed, or  from  some  other  negligence  on  the  part  of  such  company  or  its 
agents.  *  ♦  * 

**  *It  is  the  duty  of  railroad  companies  to  employ  the  best  machinery 
and  appliances  which  are  in  use,  and  the  failure  to  employ  them,  in  view  of 


quired  of  defendant's  servants,  and 
especially  did  not  appreciate,  from 
any  instruction  given,  that  the  very 
condition  of  the  roadbed  for  which 
the  city  was  responsible  might  be 
found  to  measure  the  degree  of  care 
owed  to  plaintiff's  intestate. 

While  plaintiff  was  a  passenger  in 
defendant's  trolley  car  it  took  a 
switch,  causing  the  rear  truck  to  take 
a  different  track  from  that  taken  by 
the  front  truck,  jerking  the  car  and 
throwing  plaintiff  against  the>  seats, 
causing  alleged  injuries  for  which  she 
claimed  damages  in  the  sum  of  $25,- 
000.  The  court  instructed  the  jury 
that  if  they  found  from  the  evidence 
that  the  splitting  of  the  switch  was 
the  result  of  an  accident,  and  with- 
out negligence  on  the  part  of  the  de- 
fendant, the  verdict  should  be  for  the 
defendant.  There  was  a  judgment  for 
defendant,  and  plaintiff  appealed,  and 
in  holding  that  this  instruction  was 
improperly  given  the  court  said :  *  *  The 
splitting  of  the  switch  by  the  de- 
fendant's car  was,  in  effect,  a  de- 
railment. True,  none  of  the  wheels 
were  off  the  rails,  but  the  hind  wheels 
were  on  the  wrong  rails,  going  in  the 
wrong  direction.  Such  derailment 
comes  under  the  rule  res  ipsa  loquitur, 
and  throws  the  burden  on  the  defend- 
ant of  showing  lack  of  negligence  on 
its  part."  Both  parties  proved  the 
splitting  of  the  switch  and  the  derail- 
19  N.  C.  C.  A.— 54 


ment,  and  defendant  made  no  effort 
to  explain  it  or  to  weaken  its  effect, 
and  the  court  said  that  there  was 
nothing  then  on  that  point  to  submit 
to  the  jury,  and  they  could  very  well 
have  been  instructed  to  find  that  such 
splitting  of  the  switch  was  caused  by 
defendant's  negligence,  as  the  law 
under  8u<^h  circumstances  presumed 
that  it  was  negligence  and  not  lie- 
eident.  The  judgment  was  reversed 
and  the  cause  remanded  for  a  new 
trial.  Craig  v.  United  Bys.  Co.  of 
St.  Louis,  —  Mo.  — ,  185  S.  W.  205 
(1916). 

Plaintiff  was  a  passenger  on  de- 
fendant's interurban  ear  which  was 
so  crowded  that  many  of  the  passen- 
gers, including  the  plaintiff,  were 
obliged  to  remain  on  the  rear  plat- 
form. In  going  down  a  grade  at  a 
rate  of  speed  unusually  high,  the  car 
left  or  was  thrown  from  the  track  at 
a  switch,  and  plunged  forward  some 
20  feet,  the  jar  throwing  the  plaintiff 
against  the  railing  of  the  rear  plat- 
form, resulting  in  serious  injury.  De- 
fendant did  not  explain  the  cause  of 
the  derailment,  and  objected  to  an  in- 
struction charging  the  jury  that  the 
law  presumed  negligence  from  the 
mere  fact  of  derailment,  and  that  this 
presumption  could  not  be  overcome  by 
evidence  that  the  derailment  was 
brought  about  by  some  cause  which 
the  highest  degree  of  care  on  the  part 
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the  hazardous  agencies  they  control,  the  dangers  necessarily  incidental,  is  a 
want  of  the  care  and  diligence  a  man  of  ordinary  prudence  would  observe.  The 
omission  to  provide  them  is  a  violation  of  the  duty  enjoined  by  law;  and,  if 
there  be  no  more  in  the  particular  case  than  the  omission  and  consequent  in- 
jury, the  court  may,  as  matter  of  law,  declare  there  is  actionable  negligence. 
The  proposition  must,  however,  be  accepted  with  limitations  and  qualifications.' 
''There  is  a  correlation  to  the  high  degree  of  care  and  diligence  exacted 
of  those  employed  in  the  control  of  the  steam  engine.  We  have  seen  they  are 
required  to  give  to  the  service  that  degree  of  diligence  which  very  careful  and 
prudent  persons  bestow  on  their  own  affairs  of  like  magnitude  and  delicacy. 
The  corporation  they  serve  should  be  held  liable  for  their  actual  or  imputed 
dereliction  to  the  same  extent,  and  only  to  the  same  extent,  as  individuals 
would  be  held  liable  for  the  same  conduct,  under  the  same  circumstances,  and 
producing  -the  same  result.  If  jurors  properly  observe  their  sworn  duty,  they, 
in  rendering  their  verdicts,  will  be  governed  alone  by  the  testimony  allowed 
to  be  given  to  them,  and  by  the  charge  of  the  presiding  judge.  This  is  the 
sum  and  interpretation  of  their  oath,  and  they  have  no  discretion,  save  to 
weigh  the  testimony  impartially,  that  they  may  arrive  at  the  facts  and  render 


of  the  defendant  could  have  pre- 
vented. The  court  held  that  this  in- 
struction was  not  erroneous.  When 
plaintiff  was  thrown  against  the  rail- 
ing of  the  platform  her  side  was 
bruised  and  a  lump  formed  under  the 
skin  and  was  there  at  the  time  of  the 
trial;  her  weight  had  been  reduced 
from  130  to  110  pounds;  from  a  con- 
dition of  vigorous  health,  earning  her 
own  living  by  work  in  a  book-bindery, 
plaintiff  had  become  unable  to  do  any 
work  because  of  intense  pain,  and  was 
unable  to  sleep  soundly,  and  physi- 
cians testifying  for  her  stated  that 
her  sexual  organs  were  disordered  by 
the  accident,  that  her  womb  was  dis- 
placed and  one  of  her  ovaries  torn 
loose;  that  -a  cure  could  be  effected, 
if  at  all,  only  by  a  dangerous  opera- 
tion, and  that,  if  left  in  her  present 
condition,  she  would  be  an  invalid, 
and,  if  she  should  marry,  her  pros- 
pects of  bearing  children  would  be 
greatly  lessened  if  not  destroyed.  In 
view  of  this  evidence  the  court  held 
that  the  verdict  for  $5,100  was  not 
excessive.  Louisville  St.  Ry.  Oo.  v. 
Brownfield  (Ky.  L.  Rep.),  96  8.  W. 
912   (1906). 

Plaintiff  was  a  passenger  on  defend- 
ant'a  interurban  electric  car,  and 
while  it  was  running  at  a  speed  of 
10  or  12  miles  an  hour  it  became 
partly  derailed  by  the  rear  truck  tak- 
ing a  switch  track,  which  had  the  ef- 


fec'^  of  swingiaji  the  car  partly  around 
urlii  H  struck'  car  in  a  work  train 
stf  .ing  on  -.le  switch  track.  Plain- 
tiff -i^as  sitting  by  the  window  on  a 
seat  near  the  end  of  the  rear  section 
of  the  car  and  the  force  of  the  colli- 
sion was  such  as  to  throw  her  vio- 
lently against  the  seat  in  front  of  her, 
and  she  was  wedged  between  the  seat, 
her  body  badly  bruised,  and  such  other 
injuries  received  as  to  partially  dis- 
able her  and  cause  her  much  suffer- 
ing. Just  as  the  car  struck  the  switch 
plaintiff  saw  several  of  the  workmen 
or  crew  of  the  work  train  standing 
by  and  saw  one  man  throw  the  switch. 
The  principal  question  in  the  case  was 
whether  it  was  one  that  might  de- 
pend for  support  on  the  rule  of  res 
ipsa  loquitur,  inasmuch  as  the  peti- 
tion charged  general  negligence,  de- 
fendant contending  that  plaintiff's 
testimony  .  that  she  saw  the  switch 
thrown  placed  the  case  outside  the 
rule  of  res  ipsa  loquitur.  This  con- 
tention was  not  sustained  by  the  court 
on  appeal.  Defendant  contended  that 
if  the  collision  might  have  occurred 
without  its  negligence  a  prima  facie 
case  was  not  made  out  under  the  rule 
of  res  ipsa  loquitur,  but  the  court 
said  that  while  the  presumption  of 
negligence  under  that  rule  was  not 
conclusive,  the  evidence  must  satisfy 
the  jury  that  the  carrier  was  not 
guilty  of  negligence,  and  said  it  was 
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a  conscientious  verdict.  Anything  less  than  this,  in  any  jury  trial,  is  a  pal- 
pable wrong,  a  mockery  of  justice,  and  a  disgrace  to  the  administration  of 
the  law.  Natural  persons  and  corporations,  the  richest  and  the  poorest,  the 
highest  and  the  humblest,  are  alike  equal  before  the  law,  have  the  same,  and 
only  the'  same,  rights,  and  are  under  the  same,  and  only  the  same,  liabilities. 
There  is  no  room  or  place  in  the  jury  box  for  prejudice  or  partiality."  A.  G. 
S.  R.  R.  Co.  v.  Mc Alpine^  75  Ala.  113. 

**The  law,  by  imposing  on  railroads  the  duty  and  burden  of  disproving  all 
acts  of  negligence,  when  they  are  shown  to  have  inflicted  an  injury,  is  certainly 
exacting  enough,  without  loading  them  down  with  additional  burdens  that  are 
neither  proved  nor  provable.  Corporations,  under  the  same  measure  of  proof, 
are  entitled  to  the  same  verdict  and  judgment  as  individuals  are  entitled  to. 
Less  than  this  is  not  a  verdict  according  to  the  evidence."  E.  T.,  ^.  &  G. 
R.  R.  Co.  V.  Bayliss,  75  Ala.  466. 

The  rule  as  to  the  burden  and  sufficiency  of  proof  in  five  cases 
has  been  thus  stated:   In  an  action  against  a  railroad  company  for 


difficult  to  follow  defendant's  course 
of  reasoning  whereby  it  eought  to 
show  that  plaintiff  was  not  entitled 
to  the  judgment,  as  she  was  a  pas- 
senger, there  was  a  collision,  and  she 
was  hurt,  such  facts  not  being  denied, 
and  the  records  showed  the  trial  court 
properly  laid  down  the  recognized 
rules  of  law  governing  such  cases.  The 
court  further  held  that  the  verdict 
for  $1,500  was  not  excessive  and  judg- 
ment for  plaintiff  was  affirmed.  Kil- 
roy  V.  Kansas  City  &  K.  V.  Ry.  Co. 
(Mo.  App.),  195  S.  W.  522   (1917). 

B.     Effect  of  pleading  specific  negli- 
gence. 

While  plaintiff  was  riding  as  a  pas- 
senger upon  one  of  defendant's  inter- 
urban  electric  cars  the  car  was  de- 
railed and  he  sustained  injuries  for 
which  he  brought  suit.  There  was  a 
verdict  in  favor  of  deforciant  for 
costs,  and  plaintiff  appealed.  Plain- 
tiff complained  of  an  instruction  plac- 
ing the  burden  of  proof  upon  plaintiff 
to  show  that  he  was  injured  by  the 
Q^S^igcnce  of  defendant  in  some  one 
or  more  of  the  particulars  set  out  in 
his  declaration,  on  the  ground  that 
if  he  had  shown  only  that  he  was  in- 
jured by  reason  of  the  derailment  of 
the  car  upon  which  he  was  a  passen- 
ger, and  that  said  accident  and  de- 
railment was  so  unusual  and  of  such 
a  nature  that  it  could  not  well  have 


happened  without  defendant  being 
negligent,  a  presumption  of  negli- 
gence on  the  part  of  the  defendant 
would  arise,  and  the  burden  would 
then  be  cast  upon  defendant  to  rebut 
that  presumption,  and  to  do  so  de- 
fendant must  establish  that  the  ac- 
cident was  not  caused  by  any  negli- 
gence on  its  part  in  the  particulars 
charged  by  plaintiff,  or  that  in  all 
such  particulars  defendant  exercised 
a  high  degree  of  care  required  of  it. 
Plaintiff's  objection  to  the  instruc- 
tion was  that  it  placed  the  burden 
upon  the  plaintiff  of  showing  the  ex- 
act cause  of  the  accident.  The  court 
sustained  plaintiff's  contention,  say- 
ing that  proof  that  plaintiff  was  a 
passenger  upon  the  derailed  car,  and 
that  he  was  free  from  contributory 
negligence,  made  out  a  prima  facie 
case  against  the  defendant,  and  a  pre- 
sumption arose  that  the  accident  was 
the  result  of  some  negligence  upon 
defendant's  part.  The  judgment  was 
reversed.  Lewis  v.  Cedar  Rapids  &  I. 
C.  Railway  &  Light  Co.,  183  Iowa  725, 
167  N.  W.  588  (1918). 

The  plaintiff,  while  a  passenger  on 
one  of  defendant's  electric  cars,  re- 
ceived personal  injuries  by  reason  of 
a  derailment  of  the  car.  He  alleged 
as  negligence  of  the  defendant,  first, 
that  the  motorman  operated  the  car 
at  too  high  a  rate  of  speed;  and  sec- 
ond, that  the   car  was  defective  and 
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destroying  property  by  fire  negligently  emitted  from  the  engine, 
where  the  complaint  shows  that  the  fire  originated  from  the  sparks 
thus  emitted  from  defendant's  engine,  it  makes  out  a  prima  facie 
case,  though  where  the  defendant  railroad  company  shows  that  its 
engine  was  properly  equipped  with  the  best  practical  appliances 
for  arresting  sparks,  and  was  in  good  order,  and  carefully  managed, 
it  rebuts  the  prima  facie  case.  Nothing  further  appearing,  the 
defendant  is  entitled  to  the  general  affirmative  charge.  L.  &  N. 
R.  R.  Co.  V.  Marbury  Lbr.  Co.,  125  Ala.  237,  28  South.  438,  50  L. 
R.  A.  620;  Malone  s  Case,  109  Ala.  509,  20  South.  33;  A.  G.  S.  R. 
R.  Co.  V.  Taylor,  129  Ala.  238,  29  South.  675;  Reese's  Case,  85  Ala. 
497,  5  South.  283,  7  Am.  St.  Rep.  66. 


unsafe  for  service.  The  testimony  as 
to  these  points  was  conflicting.  Af- 
firming judgment  for  the  plaintiff  the 
court  held  that  from  the  derailment 
of  the  car  a  presumption  arose  that 
it  occurred  by  the  negligence  of  the 
carrier,  and  placed  upon  it  the  bur- 
den of  accounting  for  the  derailment 
and  of  showing  that  it  was  without 
negligence  on  the  part  of  its  servants. 
Sloan  V.  Little  Rock  By.  &  Electric 
Co.,  89  Ark.  574,  117  S.  W.  551 
(1909). 

Plaintiff,  while  a  passenger  upon 
one  of  defendant's  street  cars,  was 
injured  when  the  car  was  overturned, 
and  brought  this  action  for  damages 
for  injuries  sustained,  alleging,  in  ad- 
dition to  a  general  charge  of  negli- 
gence, that  the  car  was  run  at  a  dan- 
gerous rate  of  speed;  that  the  car 
was  overloaded;  that  the  equipment 
was  out  of  repair;  that  the  body  of 
the  car  was  negligently  attached  to 
the  truck;  that  the  tracks  were  con- 
structed with  a  sharp  and  dangerous 
curve;  that  incompetent  employees 
were  employed;  and  that  the  car  was 
equipped  with  an  insufficient  and  dan- 
gerous brake.  The  proof  made  by  the 
defendan<t  showed  that  something 
went  wrong  with  the  machinery  of 
the  car,  as  the  brake  seemed  to  take 
hold  when  applied,  the  car  slackened 
speed,  and  then  gained  speed  and 
started    forward,    when    a    jerk    was 


caused  by  the  current  being  reversed, 
turning  the  wheels  backwards,  and 
the  car  left  the  track  on  the  curve 
and  turned  oyer.  The  court  said  that 
the  evidence  produced  by  defendant 
in  place  of  rebutting  the  presumption 
of  negligence  which  arose  from  the 
rule  of  res  ipsa  loquitur  which  was 
applicable  to  the  case,  would  appear 
to  produce  a  positive  conviction  that 
the  brakes  were  not  in  working  or- 
der or  that  the  motorman  had  per- 
mitted the  ear  to  get  too  close  to 
the  curve  at  too  great  a  speed,  so 
that  when  the  power  was  reversed  on 
entering  the  curve,  the  momentum  of 
the  heavy  car  overloaded  with  passen- 
gers impelled  the  car  straight  ahead 
while  the  truck  followed  the  track. 
Plaintiff  secured  a  verdict  and  judg- 
ment for  $4,750,  which  defendant  con- 
tended was  excessive.  It  appeared 
that  plaintiff  was  a  student  at  col- 
lege; that  when  taken  out  of  the  car 
at  the  time  of  the  accident  he  was 
dizzy  and  covered  with  blood,  and 
was  taken  to  a  physician's  office  where 
the  wounds  were  dressed,  there  being 
a  long  gash  over  his  eye  extending 
to  the  bone,  with  several  other 
wounds  on  his  head  and  blood  coming 
from  his  ear,  and  a  hemorrhage  on 
the  eyeball;  that  the  injury  to  the 
head  was  such  that  when  he  under- 
took to  study  to  any  extent  his  tem- 
perature went  up;   that  the  year  pre- 
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In  the  case  under  consideration,  the  defendant's  proof  met  the 
requirements  of  the  law  in  all  respects  as  to  the  road,  track,  train, 
and  all  appliances  which  could  have  contributed  to  the  injury,  and 
also  met  the  requirements  as  to  competency,  skill,  and  care  of  the 
servants  and  agents  having  anything  to  do  with  the  accident. 

There  was  no  material  conflict  in  the  evidence  of  defendant's  wit- 
nesses, and  the  plaintiff  offered  none  on  the  subject.  In  other  words 
the  evidence  shows  without  conflict  and  to  a  reasonable  certainty 
that  the  accident  was  an  inevitable  or  unavoidable  one,  for  which 
the  defendant  is  not  and  ought  not  to  be  liable. 

The  evidence  shows  without  conflict,  and  to  h  reasonable  cer- 
tainty, that  the  wreck  of  the  train  which  injured  plaintiff  was  due 


ceding  the  accident  he  had  earned 
over  $500  by  tending  furnaces  and 
cutting  lawns,  and  that  he  had  been 
obliged  to  give  up  that  kind  of  work 
and  the  next  year  had  earned  only 
$125;  that  according  to  testimony  by 
physicians  the  sight  of  the  right 
eye  was  affected  so  that  he  had  only 
two-fifths  of  the  normal  sight  of  that 
eye,  and  that  the  condition  of  his 
eye  was  caused  by  some  injury.  Plain- 
tiff claimed  that  the  injury  to  his 
eye  was  such  that  he  was  not  able 
to  study  as  before  the  injury,  and 
his  graduation  was  postponed  a  year. 
The  evidence  of  plaintiff  tended  to 
show  that  his  eyes  were  weak  before 
the  accident,  and  that  a  physician  had 
prescribed  glasses  for  him  18  months 
before  that  time,  and  the  court  held 
that  in  view  of  his  admissions  as  to 
the  condition  of  his  eyes  before  the 
accident,  extracted  from  him  reluc- 
tantly on  cross-examination,  the  judg- 
ment was  excessive.  A  remittitur  of 
$2,500  was  required,  a  judgment  for 
the  balance  affirmed.  McGrew  v.  Chi- 
cago &  Milwaukee  Elec.  B.  Co.,  142 
HI.  App.   210    (1908). 

Plaintiffs  recovered  a  judgment 
against  defendant  for  the  sum  of 
$18,001.35  for  personal  injuries  suf- 
fered while  one  of  said  plaintiffs 
was  a  passenger  upon  one  of  defend- 
ant's cars,  through  alleged  negligence 
by  reason   of  which   the  car  was  de- 


railed and  overturned  while  rounding 
a  curve.  Plaintiffs'  complaint,  in  ad- 
dition to  a  general  charge  of  negli- 
gence, alleged  that  the  car  left  the 
track  on  account  of  the  sagging  or 
giving  way  of  one  of  the  rails  of  the 
track,  coupled  with  the  negligent  op- 
eration of  the  car,  which  consisted  in 
going  over  the  curve  at  a  high  rate 
of  speed.  No  demurrer  was  filed  to 
the  sufficiency  of  the  complaint,  but 
defendant  answered,  denying  the  aver- 
ment, and  upon  the  trial  plaintiffs 
proved  the  facts  of  derailment  and 
overturning  of  the  car  while  the  in- 
jured plaintiff  was  a  passenger  upon 
it,  and  the  consequent  injuries,  and 
rested  her  case.  No  motion  for  non- 
suit or  other  objection  to  the  suffi- 
ciency of  plaintiffs'  showing  was 
made,  but  defendant  proceeded  to  in- 
troduce evidence  tending  to  show  an 
entire  absence  of  negligence  on  its 
part  and  to  support  its  claim  that 
the  injuries  to  said  plaintiff  were  the 
result  of  an  unavoidable  accident, 
and  upon  producing  such  evidence 
defendant  rested  its  case,  whereupon 
plaintiffs  offered  proof  to  rebut  the 
evidence  which  defendant  had  pre- 
sented. The  court  instructed  the 
jury  that  plaintiffs  had  established  a 
prima  facie  case  against  defendant  if 
they  had  shown  that  the  injury  was 
caused  by  the  overturning  of  the  car 
while    said    injured    plaintiff    was    be- 
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to  a  latent  defect  known  as  a  *' transverse  fissure/'  and  that  science 
and  art  have  discovered  no  means  of  detecting  it. 

The  law  does  not  contemplate  that  railroad  companies  will  in 
general  make  their  own  rails,  cars,  or  engines,  and  they  purchase 
them  in  the  market  of  persons  supposed  to  be  competent  dealers, 
just  as  they  buy  their  other  articles.  All  that  they  can  reasonably  be 
expected  to  do  is  to  purchase  such  cars  and  other  necessaries  as 
they  have  reason  to  believe  will  be  safe  and  proper,  giving  them 
such  inspection  as  is  usual  and  practicable  as  they  buy  them.  When 
they  make  such  an  examination,  and  discover  no  defects,  they  do 
all  that  is  practicable,  and  it  is  no  neglect  to  omit  attempting  what  is 
impracticable.    They  have  a  right  to  assume  that  a  dealer  of  good  re- 


ing  carried  as  a  passenger  by  defend- 
ant without  fault  on  her  part,  and 
that  in  such  case  there  was  a  pre- 
sumption that  the  accident  was  caused 
by  the  negligence  of  defendant,  and 
the  duty  was  then  upon  defendant  to 
show  that  the  accident  happened 
from  inevitable  accident  or  from  some 
cause  beyond  the  power  of  human 
care  or  foresight  to  prevent.  Defend- 
ant urged  that  the  giving  of  the  in- 
struction was  error  because  plaintiffs, 
having  alleged  specific  negligence  on 
defendant's  part,  the  rule  of  res  ipsa 
loquitur  did  nat  apply,  and  hence 
plaintiffs  were  bound  in  the  first  in- 
stance to  prove  that  the  accident  was 
caused  by  specific  acts  of  negligence 
alleged  in  their  complaint.  The  court, 
in  answer  to  this  contention,  said  that 
the  averment  of  plaintiffs'  complaint 
was  fairly  open  to  the  construction 
that  both  general  negligence  on  the 
part  of  the  defendant  in  the  man- 
agement and  operation  of  its  car,  and 
also  specific  acts  of  negligence  on  its 
part  in  maintaining  a  defective  track 
and  in  rounding  the  curve  at  a  dan- 
gerous rate  of  speed,  were  mingled 
in  the  same  averment,  and  that  the 
case  was  evidently  tried  upon  that 
theory,  afl  was  shown  by  the  fact  that 
when  plaintiffs  rested,  defendant  at 
once  had  assumed  the  burden  of  prov- 
ing the  absence  of  any  negligence  on 
its   part,    and    made    no    objection    to 


plaintiffs'  countershowing  upon  the 
ground  that  it  should  have  been  made 
in  the  first  instance,  and  that,  in  view 
of  those  facts,  defendant  could  not 
assail  the  case  thus  made  for  the  first 
time  by  a  motion  for  a  new  trial  or 
the  assignment  of  error  in  appellate 
court  on  the  ground  of  failure  of 
proof.  Defendant  also  objected  to  a 
part  of  another  instruction  with  re- 
gard to  the  burden  of  proof  in  which 
the  court  instructed  the  jury  that  de- 
fendant had  to  show:  "That  the 
overturning  of  the  car  was  the  result 
of  inevitable  casualty  which  human 
foresight  and  care  could  not  prevent, 
for  the  law  holds  it  responsible  for 
the  slightest  negligence,  and  will  not 
hold  it  blameless  except  upon  the 
most  satisfactory  proofs."  The  court 
of  appeals  pointed  out  that  this  in- 
struction was  adopted  from  the 
former  decision  in  which  the  precise 
instruction  was  approved  by  the  su- 
preme court,  and  as  in  addition,  the 
court  very  fully  and  carefully  in- 
structed the  jury  on  every  phase  of 
the  subject,  it  could  not  see  how  the 
jury  could  have  been  misled  to  de- 
fendant's injury.  The  nature  of  plain- 
tiff's injuries  was  not  stated  in  the 
report,  but  the  court  said  that  they 
were  satisfied  that  the  ^evidence  was 
ample  to  justify  the  verdict,  not  only 
as  to  the  defendant's  negligence,  but 
ae   to   the   nature   and    extent   of   the 
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pute  has  also  used  such  'care  as  was  incumbent  on  him,  and  that 
the  articles  purchased  of  him  which  seem  right  are  right  in  fact. 
Any  other  rule  would  make  them  liable  for  what  is  not  negligence 
and  put  them  practically  on  the  footing  of  insurers.  The  law  has 
never  attempted  to  hold  passenger  carriers  for  anything  which 
they  could  not  avoid  by  their  own  diligence. 

Here  it  was  shown  that  the  rail  in  question  was  purchased  from 
competent  and  reliable  dealers,  and  that  it  was  subjected  to  the 
best  known  tests;  and  that  they  failed  to  reveal  the  defect.  The 
other  part  of  the  roadbed,  crossties,  etc.,  were  shown  to  be  in 
good  condition,  and  that  frequent  and  usual  inspections  were 
made   by   competent   agents,   and  no   defect   or  danger  discovered. 


injuries  suffered  by  the  plaintiff,  and 
the  judgment  was  Affirmed.  A  motion 
for  rehearing  in  the  supreme  court 
in  banc  was  denied,  the  court  saying 
that  such  denial,  however,  should  not 
be  taken  as  a  complete  approval  of 
the  instruction  quoted,  as  the  true 
rule  was  that,  where  the  accident 
was  of  such  a  character  that  it  spoke 
for  itself,  as  it  did  in  this  case,  and 
raised  a  presumption  of  negligence, 
the  defendant  would  not  be  held 
blameless,  except  upon  a  showing, 
either  of  a  satisfactory  explanation  of 
the  accident,  that  is,  an  affirmative 
showing  of  a  definite  cause  for  the 
accident  in  which  cause  no  element 
of  negligence  on  its  part  inhered,  or 
of  such  care  in  all  possible  respects 
as  necessarily  to  lead  to  the  conclu- 
sion that  the  accident  could  not  have 
happened  from  want  of  care,  but  was 
due  to  some  unpreventable  cause,  al- 
though the  exact  cause  was  unknown. 
The  court  said,  however,  that  while 
the  instruction  in  question  was  open 
to  criticism  in  the  particular  indi- 
cated, it  could  not  have  misled  the 
jury,  when  considered  in  connection 
with  the  other  instructions  given  upon 
the  subject.  Bourguignon  v.  Penin- 
sular Ry.  Co.,  —  Oal.  App.  — ,  181 
Pac.  669   (1919). 

in.    Cable  cars. 
Plaintiff's    husband,    while    a    pas- 


senger on  one  of  defendant's  oars  on 
defendant's  cable  road,  was  injured 
by  reason  of  the  front  car  coming 
to  a  sudden  stop  which  caused  the 
trailer,  in  which  plaintiff's  husband 
was  riding,  to  leave  the  track,  and 
threw  him  against  the  stove  in  the 
car,  injuring  him  so  that  he  died  8 
months  later.  The  cause  of  the  sud- 
den stop  and  derailment  was  left  in 
the  dark.  Affirming  judgment  of 
$5,000  for  the  plaintiff,  the  court 
held  that  the  plaintiff  could  assume 
that  the  derailment  was  caused  by 
negligence,  and  if  the  company  did 
not  show  its  want  of  negligence,  or 
that  the  accident  was  caused  by  an 
independent  cause,  it  should  be  con- 
clusively presumed  that  the  accident 
was  caused  by  its  negligence;  that 
plaintiff  had  a  right  to  plead  negli- 
gence generally  and  re]y  upon  the 
doctrine  of  res  ipsa  loquitur;  that  al- 
legations of  defective  appliances  and 
negligent  management  of  the  car  were 
a  general  allegation  of  negligence. 
McDonald  v.  Metropolitan  St.  R.  Co., 
219  Mo.  468,  16  Ann.  Cas.  810,  118  8. 
W.  78   (1909). 

While  plaintiff  was  riding  upon  one 
of  defendant's  grip  cars  which  was 
attached  to  trailers,  the  car  left  the 
tracks  and  stopped  suddenly,  and  plain- 
tiff was  thrown  down  between  the 
I  seat  and  the  standard  of  the  car  to 
I   the  pavement,   sustaining  the   injuries 
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That  the  train  was  being  handled  by  competent  and  skilful  and 
careful  agents  or  servants  and  they  are  acquitted  of  all  possible 
imputable  negligence  as  to  the  track,  ties,  etc.  If  the  defendant 
in  this  case  did  not  rebut  the  negligence  imputable  to  it  on  ac- 
count of  the  accident,  then  it  is  difficult  to  see  how  it  woidd  be 
possible  so  to  do. 

It  would  do  no  good  to  discuss  the  evidence  further.  It  has  been 
read  and  studied  carefully,  and  we  hold  it  rebutted  all  presump- 
tions of  negligence  proximately  causing  the  injury. 

The  general  affirmative  charges  requested  by  the  defendant  as 
to  each  count  should  have  been  given. 

Reversed  and  remanded. 


for  which  he  brought  suit.  Defend- 
ant's main  contention  was  that  plain- 
tiff did  not  prove  the  negligence 
averred  in  the  declaration  that  de- 
fendant had  negligently  and  unskil- 
fully constructed  and  maintained  its 
tracks  with  defective  turnouts  and  ap- 
pliances belonging  thereto,  and  the 
court  instructed  the  jury  to  find  for 
defendant.  On  appeal  the  court  was 
of  the  opinion  that  the  jury  might 
reasonably  have  inferred  from  the 
evidence,  in  the  absence  of  any  ex- 
planation by  defendant,  that  the  car 
ran  from  the  track  or  between  the 
rails  because  the  track.  Including  its 
appurtenances,  was  in  an  unsafe  con- 
dition, and  that  it  was  error  to  in- 
struct   a    verdict    for    defendant,    the 


court  saying  that  the  evidence  was 
that  plaintiff  was  a  passenger;  that 
the  car  ran  off  the  track,  and  that 
plaintiff  was  thereby  injured,  and 
there  was  no  evidence  that  the  acci- 
dent was  occasioned  or  contributed  to 
by  any  fault  or  want  of  ordinary 
care  of  the  plaintiff;  that  it  was  not 
a  usual  circumstance  for  a  street  car 
moving  on  a  track  in  a  reasonably 
safe  condition  to  suddenly  leave  the 
track  in  such  a  manner  as  to  injure 
a  passenger,  but,  on  the  contrary,  it 
'  was  a  very  exceptional  circumstance. 
Judgment  was  reversed.  Hill  v.  Chi- 
cago City  By.  Oo^  126  HI.  App.  152 
(1906). 

P.  A.   D. 
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BBUENN   V.  NOBTH  TAEDIA   SCHOOL   DISTBICT   No.   7, 
TAEDIA  COXTNTY. 

[Supreme  Conrt  of  Washington,  April  25,  1918.] 
101  Wash.  374,  172  Pac.  569. 

1.  Kegligenca — Oontrlbatory  negligence— Bnle  of  proof. 

The  rule  that,  while  contributory  negligence  is  an  affirmative  defense  and 
to  be  proved  as  any  other  affirmative  defense  by  the  party  pleading  it,  such  de- 
fense may  be  established  by  the  testimony  of  the  plaintiff  upon  either  direct 
or  cross-examination,  is  a  rule  of  proof  and  not  a  rule  of  pleading. 

2.  Instructions — ^Duty  of  trial  court — Jasae  not  within  pleading. 

It  is  not  incumbent  on  the  trial  court,  in  charging  the  jury  in  a  personal 
injury  action,  to  submit  to  them  any  issue  not  within  the  pleading. 

8.    Witnesses — ^Examination — Conclusion  as  to  negligence. 

In  an  action  against  a  school  district  for  personal  injuries  sustained  by  a 
child  while  playing  on  a  teeter  board  on  a  public  school  playground,  held  that 
a  question  to  a  witness  as  to  whether  the  school  district  was  in  the  exercise 
of  reasonable  care  in  providing  apparatus  of  the  character  involved  was  clearly 
Inadmissible  since  it  called  for  a  conclusion  to  be  reached  by  the  jury  and  not 
by  any  witness. 

4.  Appeal  and  error — ^Review — ^Exclusion  of  evidence  on  qnestion  not  sub- 
mitted  to  jury. 
In  an  action  against  a  school  district  for  personal  injuries  sustained  by  a 
child  while  playing  on  a  teeter  board  on  a  public  school  playground,  held  that 
the  exclusion  of  testimony  that  a  teeter  board  constructed  as  was  the  one  in- 
volved was  not  in  itself  a  dangerous  instrumentality,  was  not  error  when  the 
court  eliminated  from  the  consideration  of  the  jury  the  question  of  the  orig- 
inal construction  of  the  teeter  board  and  submitted  to  it  only  the  question  of 
failure  or  inadequacy  of  supervision. 


CASE   NOTE. 

Liability  of  school  districts,  boards 
or  ol&cers  for  negligence  of  them- 
selves  or  their   agents. 

I.  Personal  injury,  857-869. 

A.  Students,  867-864. 

1.  Negligence    of   employees, 

867-860. 

a.  In  general,  867-868. 

b.  Pail  of  hot  water,  868- 

860. 

2.  Defect  in  balustrade,  860- 

861. 

3.  Playground  apparatus,  861- 

863. 

4.  Gymnasium       equipment, 

863-864. 

B.  Employee  using  defective  scaf- 

fold, 866. 
G.  Third  person,  866-869. 

1.   Injury    by    employee    on 
motorcycle,  866-867 


2.  Struck  by  falling  flag  pole, 

867-868. 

3.  Hurt  in  collapse  of   grand 

stand,  868-869. 

II.  Student  deprived  of  plant  facili- 
ties by  fire,  869-870. 

III.  Personal  liability  of  board  mem- 
bers, 870-871. 

L     Personal  injury. 

A.     Students. 

1,    Negligence  of  employees. 

a.     In  generaL 

Plaintiff,  a  student  attending  de- 
fendant university,  was  injured  by 
the  negligence  of  its  servants.  A 
demurrer  to  plaintiff's  complaint  was 
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5.  Appeal  and  error — ^Review— Weight  of  evidence. 

In  an  action  against  a  school  district  for  personal  injuries  sustained  by  a 
child  while  playing  on  a  teeter  board  on  a  public  school  playgroulid,  held  that, 
although  the  weight  of  the  testimony  was  to  the  effect  that  the  child  was  not 
injured  at  the  time  or  place  claimed,  such  question  was  not  one  for  the  Su- 
preme Court  to  decide,  the  jury  having  decided  otherwise  and  the  lower  court 
having  denied  a  new  trial. 

6.  Negligence — ^Injuries  sustained  by  child  on  playground— Action — Sufficiency 

of  evidence. 
In  an  action  against  a  school  district  for  personal  iniuries  sustained  by  a 
child  while  playing  on  a  teeter  board  on  a  public  school  playground,  held,  on  a 
review  of  the  evidence^ as  to  the  supervision  of  the  playground,  that  the  elaim 
that  the  verdict  was  contrary  to  the  evidence  would  have  to  be  rejected. 

7.  Statutes — Construction — ^Retroactive  operation. 

Retroactive  statutes  are  generally  regarded  with  disfavor,  and,  where  it 
does  not  clearly  appear  that  such  was  the  legislative  intent,  the  court  will 
not  give  the  statute  a  retroactive  effect  where  to  do  so  would  impair  exist- 
ing rights. 

8.  School    districts-— KegUgence— Action— Statute    prohibiting    maintaining    of 

action— Effect  on  judgment  in  Supreme  Court  on  appeaL 
Respondent  on  an  appeal  from  a  judgment  against  a  school  district  for 
personal  injuries  sustained  by  a  child  on  a  public  school  playground,  which 
judgment  was  rendered  approximately  a  year  prior  to  the  taking  effect  of 
Laws  1917,  p.  332,  ch.  92,  providing,  in  effect,  that  no  such  action  should  be 
brought  or  ''maintained"  against  any  school  district,  held  not  to  be  main- 
taining an  action  in  the  Supreme  Court  within  the  meaning  of  such  statute. 

9.  Damages — Personal  injuries — Child — Excesslveness. 

A  verdict  for  $5,000  for  personal  injuries  sustained  by  a  child  who  suf- 
fered much  pain,  underwent  a  numbtr  of  operations  and  was  pernumently  in- 
jured, held  not  to  indicate  passion  or  prejudice. 


Action  against  school  district  for  personal  injuries  sustained  by 
child  on  public  school  playground.     Judgment  for  plaintiff  aflBrmed. 


sustained  on  the  ground  that  the  uni- 
versity devoted  to  the  higher  branches 
of  learning  was  to  be  considered  as 
discharging  a  governmental  function. 
The  land  upon  which  the  university 
was  situated  had  been  granted  by  the 
United  States  government  and  it  was 
maintained  by  an  endowment  from 
a  private  individual.  Reversing  the 
order  sustaining  the  demurrer,  the 
court,  upon  appeal,  held  that  a  uni- 
versity, created  by  the  legislature  to 
carry  out  the  purposes  of  a  private 
donor  and  the  United  States,  with 
others  who  might  contribute,  was  not 
a  corporation  administering  govern- 
menfal  activity,  in  so  far  as  any  ques- 
tion of  liability  for  negligence  of  its 
servants  resulting  in  injury  to  others, 
was    concerned.      Hamburger    v.    Cor- 


nell  University,   184   N.  Y.  App.  Div. 
403,   172  N.  Y.  Supp.  5    (1918). 

b.     Pail  of  hot  water. 

Plaintiff,  a  child  attending  a 
school  in  defendant  district,  was  in- 
jured by  reason  of  the  upsetting  of 
a  bucket  of  hot  water  which  was  al- 
lowed by  the  teachers  to  stand  on  a 
hot  furnace  register  in  the  center  of 
the  school  room.  The  scalding  watc. 
ran  over  her  legs  and  feet  and  lower 
part  of  her  body,  burning  her  se- 
verely. The  defendant  contended 
that  it  was  at  the  time  engaged  in 
performing  a  governmental  function 
and  that  for  the  negligent  perform- 
ance of  such  a  function  it  was  not 
liable.      Beversing    judgment    sustain- 
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The  following  are  the  pleadings  in  the  action: 

Second  Amended  Complaint. 

Ck>me8  now  the  plaintiff,  leave  of  the  court  having  been  first  obtained,  and 
files  herein  her  second  amended  complaint  and  alleges: 


That  the  said  plaintiff,  Horatio  Bruenn,  is  a  minor  under  the  age  of  14 
years,  to  wit,  of  the  age  of  8  years,  and  that  heretofore,  to  wit,  on  the  4th 
day  of  December,  1915,  an  order  was  entered  by  the  Superior  Court  of  Yakima 
County,  State  of  Washington,  Thomas  E.  Grady,  Judge,  appointing  Susie 
Bruenn,  the  mother  of  said  minor,  his  guardian  ad  litem,  for  the  purpose  of 
prosecuting  this  action. 

2. 

That  the  defendant,  the  North  Yakima  School  District  No.  7,  Yakima 
County,  state  of  Washington,  is  a  municipal  corporation  organized,  created  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Washington  governing 
public  schools  and  by  virtue  of  said  laws  is  entitled  to  sue,  and  can  be  sued 
in  the  courts  of  the  said  state. 

3. 

That  on  or  about  the  10th  day  of  November,  1914,  the  defendant  main- 
tained and  operated  for  public  school  purposes  and  as  a  part  of  its  general 
school  system  in,  and  for,  the  said  district  No.  7,  and  within  the  corporate 
limits  of  the  city  of  North  Yakima,  a  certain  school  building  and  school  grounds 
known  as  the  Lincoln  School,  and  prior  to  the  said  date  had  caused  to  be  con- 
structed for  the  use  of  the  children  attending  school  certain  playground  para- 
phernalia and  appliances,  such  as  swings,  crossbars,  teeter  boards  and  other 
appliances  of  like  character  for  the  use  of  the  children  in  attendance  upon  said 
school  to  play  upon  and  amuse  themselves;  that  the  said  playground  parapher- 
nalia aforesaid  mentioned,  so  used  for  amusement  and  play,  was  located  upon 
the  playgrounds  of  the  said  Lincoln  School,  being  then  and  there  a  part  of  the 
general  school  system  of  said  defendant  and  under  the  supervision  and  direc- 
tion of  said  School  District  No.  7. 


ing  a  demurrer  to  plaintiff's  com- 
plaint the  court  held  that  this  con- 
tention was  correct,  but  that  under 
a  statute,  providing  that  an  action 
might  be  maintained  against  a 
school  district  '*for  any  injury  to 
the  rights  of  the  plaintiff  arising 
from  some  act  or  omission  of  such 
district,"  the  defendant  was  liable; 
that  the  statute  applied  to  govern- 
mental duties  as  well  as  other  du- 
ties, since  the  statute  was  designed 
to  remove  the  limitations  of  the  com- 
mon law  and  make  the  district  re- 
sponsible generally  for  an  omission 
of  duty.  Bedfield  v.  School  Dist. 
No.  3  of  Kittitas  County,  48  Wash. 
85,  92  Pac.  770   (1907). 

Plaintiff,    12   years   of   age,   attend- 
iL^    9    school    of    the    defendant    dis- 


trict, fell  into  a  pail  containing  hot 
water,  caustic  acid  and  chemical 
compounds,  which  had  been  placed  in 
the  corridor  for  the  purpose  of  scrub- . 
bing  the  schoolrooms,  and  was  in- 
jured. Plaintiff  was  at  the  time 
passing  from  one  schoolroom  to  an- 
other, pursuant  to  directions  given  to 
her  by  her  teacher.  Affirming  judg- 
ment of  dismissal,  holding  the  negli- 
gent act  complained  of  a  govern- 
mental function,  the  court  said:  ''It 
is  a  well-established  principle  in  this 
state  that  a  municipality,  while  per- 
forming the  duty  imposed  upon  it 
under  the  requirements  of  section  3 
of  article  10  of  our  Constitution, 
which  provides  for  the  establishment 
of  district  schools,  which  shall  be 
free   and   without    charge    for    tuition 
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That  on  said  date  and  prior  thereto,  the  defendant  carelessly  and  negli- 
gently, without  due  regard  for  the  safety  of  the  children,  furnished  and  al- 
lowed to  be  used  by  the  children  attending  school,  including  this  plaintiff,  a 
large,  heavy  teeter  board;  that  the  use  of  said  board  by  the  small  children  at- 
tending school,  including  this  plaintiff,  to  play  upon  and  amuse  themselves,  was 
dangerous  and  hazardous  to  life  and  limb;  that  said  board  was  not  fastened 
securely  to  any  permanent  foundation,  but  was  permitted  by  the  said  defendant 
to  be  carried  from  place  to  place  by  the  school  children,  and  allowed  to  be 
used  and  played  upon  in  any  manner  the  said  school  children  saw  fit,  the  de- 
fendant carelessly  and  negligently  failing  to  take  any  precaution  for  the  safety 
of  the  said  children,  and  failed  and  neglected  to  furnish  an  adult  attendant 
to  supervise  the  use  thereof  and  guard  against  injuries;  that  on  said  date  the 
said  plaintiff,  Horatio  Bruenn,  while  engaged  in  play  upon  one  of  the  said 
teeter  boards  furnished  by  said  defendant,  in  company  with  other  children, 
and  without  any  adult  person  present  to  supervise  the  use  of  said  board  by 
the  said  children  and  guard  against  injuries,  and  while  said  board  was  laid 
upon  a  swing  without  being  securely  fastened,  sustained  injuries  as  a  result  of 
falling  under  said  board,  the  weight  from  the  other  end  thereof  having  been 
removed;  that  at  the  time  of  said  injuries  sustained  by  the  said  Horatio 
Bruenn,  he  was  astride  of  the  said  board,  and  when  the  children  sitting  on  the 
other  end  thereof  jumped  therefrom,  the  board  was  caused  to  fall  with  great 
force  and  weight  to  the  ground,  carrying  the  said  Horatio  Bruenn  with  it, 
and  the  board  with  great  force  and  weight  came  in  contact  with  plaintiff's 
ioot  and  ankle  resulting  in  permanent  and  painful  injuries;  that  the  lower 
end  of  the  tibia  of  the  foot  of  the  said  plaintiff,  where  it  articulates  with  the 
bone  of  the  ankle,  was  fractured  and  broken;  that  as  a  result  of  said  fracture 
an  abscess  formed  almost  immediately  upon  the  foot  of  the  said  plaintiff  at 
the  place  where  same  was  fractured,  and  became  swollen  to  such  an  extent 
that  it  was  necessary  to  lance  the  same;  that  the  said  leg  and  ankle  became 
diseased  as  a  result  of  the  fracture  and  abscess,  end  the  plaintiff  was  confined 
lo  his  bed  for  a  number  of  months,  and  was  placed  in  a  hospital  in  the  city  of 
North  Yakima  under  the  care  of  a  physician,  and  was  forced  to  undergo  a 
number  of  serious  and  painful  operations  as  a  direct  result  of  his  said  injuries; 
that  it  became  necessary  to  remove  nearly  all  of  the  tibia  of  plaintiff's  leg 
on  account  of  infection  and  disease  which  set  in  as  result  of  said  fracture  and 
abscess,  and  on  account  thereof  the  plaintiff  is  permanently  injured  and   has 


to  all  children  between  the  ages  of 
4  and  20  years,  shall  not  be  liable 
for  injuries  to  children  attending 
such  school  occurring  by  reason  of 
the  negligence  of  servants  necessarily 
employed  by  such  municipality  or 
school  district  in  carrying  out  what 
have  been  designated  as  the  govern- 
mental duties  so  imposed  by  law 
upon  it.  ♦  ♦  ♦  Until  changed  by 
the  Legislature,  we  feel  bound  to  fol- 
low it."  Juul  V.  School  Dist.  of 
City  of  Manitowoc,  168  Wis.  Ill,  169 
N.  W.  309    (1918). 

2.    Defect  in  balustrade. 

Plaintiff,  a  boy  8  years  of  age,  was 
severely  injured  while  a  pupil  at  one 
of  the  schools  maintained  by  the  de- 


fendant, as  the  result  of  falling  a 
distance  of  about  18  feet  down  a 
central,  open  space  around  which  a 
stairway  ran,  leading  to  successive 
stories  from  the  basement  to  the  top 
of  the  building,  with  a  balustrade, 
over  which  he  fell.  The  balustrade 
was  about  30  inches  high  on  the 
side  exposed  to  the  opening.  The 
basic  negligence  charged  consisted,  in 
effect,  of  the  fact  that  the  balustrade 
was  not  high  enough  to  properly  safe- 
guard children  using  the  stairs  while 
attending  school.  Affirming  judg- 
ment sustaining  a  demurrer  to  plain- 
tiff's complaint,  the  court  held  that 
the  duty  of  providing  means  of  edu- 
cation, at  the  public  expense,  by 
building  and  maintaining  school- 
houses,   employing  teachers,   etc.,   was 
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been  rendered  a  cripple  for  life;  that  his  leg  has  been  shortened  from  two  to 
three  inches,  and  wUl  be  permanently  shortened;  that  the  same  has  wasted 
away  and  is  diseased  and  weakened,  and  the  plaintiff  will  never  be  able  to 
make  free  use  of  said  limb,  and  will  be  permanently  prevented  throughout  his 
life  from  engaging  in  manual  labor  where  it  will  be  necessary  to  use  said  limb 
to  any  extent. 

6. 

That  as  aforesaid  the  injuries  are  permanent  to  the  said  plaintiff  and  will 
last  throughout  his  lifetime,  and  on  account  of  the  said  accident  and  the  neg- 
ligence of  the  defendant,  and  the  injuries  sustained  as  a  direct  result  thereof, 
there  has  been  incurred  expenses  for  physician  and  surgeon  bills  in  the  sum 
of  $261,  and  that  another  operation  is  imminent  and  necessary  in  order  to 
complete  the  surgical  treatment  believed  to  be  necessary  by  the  physician  and 
surgeon  attending  said  plaintiff  and  for  the  purpose  of  insuring  plaintiff's  re- 
covery, which  said  operation  will  cost  the  estimated  sum  of  $100;  that  the 
said  plaintiff,  at  the  present  time  and  more  than  a  year  after  the  accident  is 
compelled  to  walk  with  the  aid  of  crutches,  all  to  his  damage  in  the  sum  of 
ten  thousand  three  hundred  and  sixty-one  dollars   ($10,361). 

6. 

That  the  plaintiff,  by  his  guardian  ad  litem,  prior  to  bringing  of  this  ac- 
tion, filed  his  claim  with  the  school  board  of  School  District  No.  7,  and  the 
same  was  considered  by  the  said  school  board  at  a  regular  meeting  thereof  on 
the  6th  day  of  December,  1915,  and  that  the  directors  of  the  said  defendant 
disallowed  said  claim  for  damages  and  refused  to  pay  any  sum  whatsoever  to 
this  plaintiff  on  account  of  his  damages  sustained. 

Wherefore  the  plaintiff,  by  his  guardian  ad  litem,  prays  judgment  against 
the  defendant  for  the  sum  of  ten  thousand  three  hundred  sixty-one  dollars 
($10,361),  together  with  his  costs  and  disbursements  in  this  action  expended. 

Answer  to  Second  Amended  Complaint. 

Comes  now  the  defendant.  School  District  No.  7,  Yakima  Cour.ty,  Washing- 
ton, and  for  answer  to  plaintiff's  second  amended  complaint,  admits,  denies 
and  alleges  as  follows: 


a  public  duty,  being  a  governmental 
function,  in  the  discharge  of  which 
the  local  body,  as  the  state's  repre- 
sentative, was  exempt  from  corporate 
liability  for  the  faulty  construction, 
or  want  of  repair,  of  its  school  build- 
ings, or  the  torts  of  its  servants  em- 
ployed therein.  And  this  was  the 
rule,  regardless  of  the  fact  that  the 
building  was  permitted  to  be  used  at 
times  for  public  gatherings  with  and 
without  rent,  and  in  part  for  the 
purpose  of  profit.  What  the  public 
had  a  right  to  expect  of  them  was 
that  in  the  construction  of  their 
works  after  the  plans  were  fixed  up* 
on,  and  in  the  management  after* 
wards,  due  care  should  have  been 
observed;  but  negligence  is  not  to  be 
predicated    of    the    plan    itself.      Dan 


iels  V.  Board  of  Education  City  of 
Grand  Rapids,  191  Mich.  339,  L.  B. 
A.  1916  F  468,  168  N.  W.  23   (1916). 

S.     Playgrotuid   apparatus. 

Plaintiff,  a  child  9  years  old,  at- 
tending a  school  of  the  defendant 
district,  was  injured  while  making 
use  of  a  sliding  apparatus,  maintained 
on  the  playground  for  the  use  of 
pupils  of  the  school  by  the  defendant 
district.  It  was  14  feet  high,  and 
the  use  intended  to  be  made,  and 
which  was  made  of  this  apparatus 
by  the  children  was  to  climb  up  a 
ladder  to  the  top  between  two  banis- 
ters, and  then  slide  down  iron  pipes, 
resting  their  legs  and  arms  on  the 
pipes.     On  the  morning  in  question,  a 
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1. 

The  defendant  admits  the  facts  set  forth  in  paragraph  1,  paragraph  2  and 
paragraph  3  of  plaintiff's  second  amended  complaint. 

2. 

The  defendant  denies  each  and  everything  set  forth  in  paragraphs  4,  5  and 
6  of  plaintiff's  second  amended  complaint,  except  that  defendant  aamits  that  a 
doctor  bill  was  incurred  by  the  plaintiff  as  therein  alleged  in  the  amount  of 
two  hundred  sixty-one  dollars  ($261). 


The  defendant  admits  paragraph  7  of  plaintiff's  second  amended  complaint. 

For  appellant — ^Harold  B.  Gilbert,  John  F.  Chesterley,  N.  K.  Buck 
and  McAulay  &  Meigs. 

For  respondent — Guy  0.  Shumate.     . 

MAIN,  J.  Action  to  recover  damages  for  injuries  claimed  to 
have  been  sustained  while  the  minor  plaintiff  was  at  play  on  the 
public  school  playground.  Verdict  and  judgment  for  plaintiff  in  the 
sum  of  $5,000. 

The  injury  to  the  minor  plaintiff  is  alleged  to  have  taken  place  in 
November,  1914 ;  the  minor  plaintiff  at  that  time  being  between  seven 
and  eight  years  of  age.  It  is  alleged  that  just  prior  to  1  o'clock 
on  the  day  of  the  injury  some  of  the  small  boys  had  taken  a  teeter 
board  from  its  own  upright  and  placed  it  across  a  swing,  upon 
which  the  plaintiff  and  a  number  of  other  small  boys  seated  them- 


short  time  before  the  commencement 
of  the  school  session  for  the  day, 
plaintiff,  while  unattended  by  any 
other  than  her  young  playmates, 
climbed  up  the  ladder  with  a  view 
of  sliding  down  the  inclined  iron 
pipes  on  the  opposite  side.  When 
near  the  top  she  fell  to  the  ground, 
fracturing  her  skull  and  being  other- 
wise seriously  injured.  The  negli- 
gence charged  against  the  defendant 
was  that  the  apparatus  was  inher- 
ently dangerous  to  children  of  the 
age  of  the  plaintiff,  and  that  defend- 
ant negligently  maintained  the  ap- 
paratus on  its  school  grounds  acces- 
sible to  plaintiff  and  children  of  sim- 
ilar tender  years  and  experience. 
Afi&rming  judgment  for  the  plaintiff, 
the    court   held    that   under  these    cir- 


cumstances the  question  of  defend- 
ant's negligence  was  properly  sub- 
mitted to  a  jury,  and  they,  having 
decided  against  the  defendant,  their 
verdict  should  not  be  disturbed;  that 
the  admission  of  testimony,  showing 
that  a  less  dangerous  apparatus  was 
serving  substantially  the  same  pur- 
pose on  other  school  grounds,  was  not 
prejudicial  error.  Holt  v.  School 
District  No.  71,  King  County,  102 
Wash.  442,  173   Pac.  335   (1918). 

The  plaintiff,  a  child  9  years  of 
age,  while  attending  a  public  school 
conducted  by  the  defendant  district, 
was  injured  by  the  breaking  of  a 
swing  maintained  by  the  district  as 
a  part  of  the  playground  equipment. 
In  fastening  the  swing  to  its  sup- 
port   an    iron    ring    was    used    which 
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selves  and  began  to  teeter.  Shortly  after  engaging  in  this  form  of 
play  the  school  bell  rang,  when  the  boys  on  the  opposite  side  of  the 
teeter  suddenly  sprang  from  it,  permitting  the  side  on  which  the 
minor  plaintiff  sat  to  rapidly  descend,  striking  him  upon  the  ankle, 
and  causing  the  injury  complained  of.  The  ground  of  negligence 
complained  of,  and  upon  which  the  verdict  seems  to  have  rested, 
was  either  lack  or  inadequacy  of  supervision.  We  shall  notice  the 
errors  in  the  order  in  which  they  have  been  presented : 

First.  It  is  claimed  that  the  court  committed  error  in  refusing 
to  instruct  the  jury  upon  contributory  negligence.  This  assignment 
is  based  upon  the  evidence  of  the  boy  that  while  sitting  upon  the 
board  he  had  his  legs  crossed  beneath  him;  it  being  maintained  by 
appellant  that  the  crossing  of  the  boy's  legs  was  the  proximate 
cause  of  the  injury,  and  that  such  evidence  was  sufficient  to  take 
the  question  of  contributory  negligence  to  the  jury.  The  court  be- 
low refused  to  so  charge,  upon  the  ground  that  contributory  neg- 
ligence was  not  pleaded.  It  is  true  that  in  a  number  of  cases  we 
have  held  that  while  contributory  negligence  was  an  affirmative 
defense,  and  to  be  proved  as  any  other  affirmative  defense  by  the 
party  pleading  it,  such  defense  might  be  'established  by  the  testi- 
mony of  the  plaintiflf  upon  either  direct  or  cross-examination. 
This,  however,  is  a  rule  of  proof,  and  not  a  rule  of  pleading.  It  was 
not  incumbent  on  the  lower  court,  in  charging  the  jury,  to  sub- 
mit to  them  any  issue  not  within  the  pleading.  For  this  reason  re- 
fusal to  submit  such  issue  cannot  be  held  error. 


passed  through  the  eye  of  a  staple. 
The  use  of  the  swing  caused  the  ring 
to  move  in  the  staple  eye,  creating 
a  friction  which  graduaUy  wore  it 
down  at  the  point  of  contact,  and 
it  was  the  giving  way  of  this  ring 
at  this  point  that  caused  the  acci- 
dent. Affirming  judgment  of  $750 
for  the  plaintiff,  the  court  held  that 
the  jury  was  justified  in  finding  the 
school  district  liable,  saying:  **  Since 
the  school  district  installed  the  swing, 
they  were  charged  with  the  duty  of 
keeping  it  reasonably  safe  for  the 
uses  for  which  it  was  intended.  This 
involved  the  duty  of  inspection,  and 
a  failure  to  perform  the  duty  in  an 
ordinarily  prudent  manner  was  neg- 
ligence." The  court  further  held  that 
a    pupil    injured   by    the   breaking    of 


the  ring  of  the  swing  having  been 
under  no  duty  of  inspection,  and  hav- 
ing used  the  swing  in  the  manner 
intended,  could  not  be  held  guilty  of 
contributory  negligence.  Kelley  v. 
School  District  No.  71,  King  County, 
102   Wash.   343,   173   Pac.   333    (1918). 


4.     OymnasinTn  eqnlpment. 

Defendant  school  district,  in  the 
basement  of  one  of  its  schools,  main- 
tained two  ladders  for  the  use  of  the 
school  children  in  physical  exercise. 
One  was  7  feet  high  placed  perpen- 
dicularly against  the  wall,  the  other 
horizontally  connecting  with  the  first 
and  extending  out  over  the  basement 
floor  for  a  distance  of  about  30  feet. 
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The  second  error  is  claimed  on  the  exclusion  of  testimony.  Ap- 
pellant called  a  teAcher  of  long  experience  in  school  playgrounds, 
and  offered  to  show  that  a  teeter  board  constructed  as  the  one 
upon  this  playground  was  not  in  itself  a  dangerous  instrumentality, 
and  that  the  school  district  was  in  the  exercise  of  reasonable  care  in 
providing  apparatus  of  this  character.  The  oflPer  was  denied.  The 
second  part  of  the  oflPer  was  clearly  inadmissible,  calling  for  a 
conclusion  to  be  reached  by  the  jury,  and  not  by  any  witness.  The 
first  part,  while  a  question  of  fact,  was  not  material  to  the  issue 
submitted  to  the  jury.  The  instructions  are  not  included  in  the 
record  sent  up.  The  lower  court,  however,  in  passing  upon  ap- 
pellant's offer,  announced  that  he  would  eliminate  the  question  of 
the  original  construction  of  the  teeter  board  from  the  jury,  and  sub- 
mit to  them  only  the  question  of  failure  or  inadequacy  of  supervision. 
If  the  court  so  instructed  the  jury,  and,  since  there  is  no  contention 
to  the  contrary,  we  will  assume  it  did,  the  denial  of  the  offer,  as  not 
within  the  issue  of  negligence  to  be  submitted,  was  not  error. 

Third.  The  verdict  is  said  to  be  contrary  to  the  evidence.  The 
evidence  supporting  the  verdict  is  very  weak.  The  weight  of  the 
testimony,  in  our  judgment,  is  to  the  effect  that  the  boy  was  not 
injured  at  the  time  or  place  claimed,  but  was  injured  during  the 
forenoon  recess,  while  playing  upon  the  teeter  board  when  in  its 
regular  position.  That,  however,  is  not  for  us  to  decide.  The  jury 
has  decided  otherwise,  and  the  lower  court  has  denied  a  new  trial. 
We  must  therefore  accept  the  fact,  as  found  by  the  verdict,  that  the 


The  ladders  were  not  intended  for  the 
use  of  smaller  children,  they  being 
cautioned  not  to  use  them.  The  lock- 
ers in  which  all  the  children  kept 
their  clothes  and  lunches  were  in  the 
basement  where  the  ladders  had  been 
placed.  One  day  when  school  was 
dismissed,  plaintiff,  a  child  of  6  years, 
marched  out  with  the  other  children, 
went  into  the  basement,  and  noticing 
the  ladder,  she  climbed  upon  it  and 
fell,  as  the  result  of  exhaustion, 
breaking  her  arm.  From  a  judgment 
of  $500  for  the  plaintiff,  after  an 
order  overruling  a  motion  for  non- 
suit, the  defendant  appealed.  Affirm- 
ing the  judgment,  the  court  held  that 
the  questions  of  the  negligence  of  the 
defendant  and  the  contributory  neg- 
ligence of   the   plaintiff  were   for   the 


jury;  that  the  school  district,  a  quasi- 
municipal  corporation,  and  a  mere 
arm  of  the  state  for  the  administra- 
tion of  its  school  system,  in  provid- 
ing exercise  ladders  was  acting  in  a 
governmental  capacity  and  hence  was 
not  liable  under  the  common  law, 
though  an  injury  resulted  therefrom 
through  the  negligence  of  its  officers 
or  agents;  but  that  Bern,  and  Bal. 
Code,  i^  951,  authorizing  action  against 
a  school  district  for  injury  to  plain- 
tiff's rights  arising  from  some  act  or 
omission  of  the  school  district  abro- 
gated the  common-law  rule  of  its  non- 
liability for  negligence  in  the  per- 
formance of  governmental  duties. 
Howfird  V.  Tacoma  School  Dist.  No. 
10,  Pierce  County,  8S  Wash.  167,  Ann. 
Cas.  1917  D  792,  152  Pac  1004  (1916). 
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injury  occurred  in  the  manner  and  at  the  place  testified  to  by  the 
boy.  This  assignment  also  necessitates  a  review  of  the  evidence 
as  to  the  supervision  of  the  playground.  The  principal  and  two 
of  the  teachers  testified  to  supervision  of  the  playground  on  all 
days  between  12:40  and  1  o'clock,  which  would  include  the 
time  of  the  injury.  No  particular  remembrance  was  had 
of  the  day  of  the  accident,  no  complaint  having  been  made 
at  the  time  it  is  alleged  to  have  occurred;  testimony  being  to  the 
effect  that  supervision  was  had  on  every  day  of  the  school  year. 
The  little  boy,  however,  says  he  saw  no  teacher  on  the  playground. 
This  is  negative  testimony,  and  of  little  value.  If,  as  accepted  by  the 
jury,  the  accident  occurred  in  the  manner  and  at  the  time  testified 
to  by  the  little  boy,  and  at  the  time,  as  contended  by  appellant,  a 
teacher  was  present,  then  the  jury  might  have  found  that  the  su- 
pervision was  inadequate  or  negligent,  in  permitting  the  boys  to 
take  the  teeter  board  from  its  own  upright  and  use  it  in  connection 
with  the  swing.  If  the  teacher  knew  it,  it  was  negligence  to  per- 
mit it;  and,  if  she  did  not  know  it,  it  was  negligence  not  to  have 
observed  it.    For  these  reasons  this  claim  of  error  must  be  rejected. 

This  opinion,  up  to  this  point,  was  written  by  the  late  Judge 
Morris,  after  the  case  was  heard  by  the  department  to  which  it 
was  first  presented.  Upon  the  hearing  en  banc,  the  opinion,  as 
above  set  forth,  was  adopted  by  the  court. 

The  principal  question  presented  upon  the  hearing  en  banc  was 
the  effect  which  the  act  of  the  Legislature   (chapter  92,  page  332, 


B.    Employee  using  defecttve 
scaffold. 

Plaintiff  was  employed  by  defend- 
ant board  of  education  to  paint  one 
of  its  school  buildings.  The  scaffold 
upon  which  he  was  working,  by  rea- 
son of  a  defective  guy  hook,  gave 
way,  precipitating  him  to  the 
ground,  and  causing  him  to  fall  a 
distance  of  some  35  feet,  whereby  he 
sustained  severe  and  permanent  in- 
juries. Affirming  judgment  sustaining 
a  demurrer  to  plaintiff's  complaint, 
the  court  held  that  under  a  city  char- 
ter providing  that  school  inspectors 
should  be  a  body  corporate,  known 
as  the  board  of  education,  and  in 
that  name  might  sue  and  be  sued, 
and  hold  and  convey  real  and  per- 
19  N.  C.  C.  A.--55 


sonal  property,  such  board  was  a 
municipal  corporation;  and  that  mu- 
nicipal corporations  were  not  liable 
for  the  negligence  of  their  servants 
when  in  the  exercise  of  duty  in  con- 
nection with  the  governmental  capac- 
ity of  the  corporation,  unless  made 
so  hy  statute,  and  there  being  no 
such  statute,  the  defendant  board 
was  not  liable.  Whitehead  v.  Board 
of  Education  of  Detroit,  139  Mich. 
490,   102  N.  W.   1028    (1905). 

O.     Third  person. 

1.    Injury  by  employee  on  motorcycle. 

Defendant  school  district  main- 
tained a  stock  room,  in  which  it 
storea  supplies  for  its  schools,  and 
engaged  one  B  to  deliver  parcels  on 
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Laws  of  1917)  in  1917  had  upon  a  judgment  which  had  previously 
been  rendered  against  a  school  district.  That  act  consisted  of  one 
section,  which  is  as  follows: 

"Section  1.  No  action  shall  be  brought  or  maintained  against  any  school 
district  or  its  officers  for  any  noncontractual  acts  or  omission  of  such  district, 
its  agents,  officers  or  employees,  relating  to  any  park,  play^ound,  or  field 
house,  athletic  apparatus  or  appliance,  or  manual  training  equipment,  whether 
situated  in  or  about  any  schoolhouse  or  elsewhere,  owned,  operated  or  main- 
tained by  such  school  district.'' 

The  act  was  approved  by  the  Governor  on  March  12,  1917,  and 
took  eflPect  during  the  month  of  June,  following.  The  judgment  in 
this  case  was  rendered  on  the  19th  day  of  June,  1916,  approximately 
one  year  prior  to  the  time  when  the  act  became  effective.  There 
are  three  possible  classes  of  actions  to  which  the  statute  might 
apply :  First,  causes  which  had  arisen,  but  upon  which  no  action  had 
been  instituted,  or  causes  that  might  arise  in  the  future;  second, 
actions  which  had  been  instituted,  but  had  not  gone  to  final  judg- 
ment, when  the  statute  took  effect;  and,  third,  actions  in  which 
a  final  judgment  had  been  entered  when  the  act  became  effective. 

It  is  the  contention  of  the  appellant  that  the  act  applies  to  all 
three  classes  of  actions.  It  is  the  contention  of  the  respondent  that 
the  act  does  not  apply  to  those  actions  in  which  a  judgment  had 
been  previously  entered.  The  act  provides  that  no  action  shall  be 
** brought  or  maintained."  By  the  use  of  the  two  words  brought  or 
maintained  it  was  evidently  the  legislative  intent  that  they  should 
not  be  given  a  synonymous  or  equivalent  meaning.  Had  the  word 
*' brought''  not  appeared  in  the  statute,  it  may  be  that  the  word 
** maintained"  could  then  be  given  the  meaning  as  only  preventing 


a  motorcycle  to  different  school  build- 
ings in  the  city,  the  motorcycle  be- 
longing to  the  defendant.  After 
working  hours  and  while  not  engaged 
in  carrying  packages  for  the  school 
district,  using  the  motorcycle  for  his 
own  convenience,  namely,  to  save 
carfare  home,  B  collided  with  the 
plaintiff,  14  years  old,  who  was  in- 
jured, and  who  by  his  guardian  ad 
litem  brought  this  action  against  the 
school  district.  There  was  a  rule  of 
the  school  board  in  force  in  the  stock 
department  that  no  motor  vehicles 
should  be  used  for  any  other  purpose 
than    school    district    purposes,    with 


which  rule  B  was  familiar  at  the 
time  of  the  accident.  Beversing  judg- 
ment for  the  plaintiff,  the  court  held 
that  under  these  circumstances  rea- 
sonable minds  could  not  differ  that 
B,  at  the  time  of  the  accident,  was 
not  acting  in  the  scope  of  hia  em- 
ployment in  any  capacity,  and  hence 
the  jury  were  not  justified  in  holding 
the  defendant  liable,  saying:  ''It  is 
well  settled  by  all  authorities  that 
the  act  complained  of  must  have 
been  done  while  the  servant  was  en- 
gaged in  doing  some  act  under  au- 
thority from  his  master,  not  that 
while   engaged  in   the  act   he   is  em- 
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the  institution  of  actions,  and  as  not  applying  to  those  which  had 
been  previously  begun.  This  was  the  view  entertained  by  the  Su- 
preme Court  of  the  state  of  Maine  in  Burbank  v.  Inhabitants  of 
Auburn,  31  Me.  590.  The  act  which  the  court  was  considering 
in  that  case  contained  only  the  word  **  maintain, ' '  and  it  was  held 
not  to  apply  to  actions  which  had  been  previously  brought.  The 
doctrine  of  that  case,  however,  cannot  be  applied  to  the  statute 
now  before  us.  It  is  the  duty  of  the  court  to  ascertain,  so  far 
as  it  can,  the  meaning  which  the  Legislature  intended  to  convey, 
and  give  it  effect.  The  word  ''brought"  obviously  applies  to  all 
actions  which  had  not  been  instituted  prior  to  the  time  the  act  took 
eflfect,  whether  the  cause  of  action  had  arisen  at  that  time  or  not. 
The  question  then  arises  whether  the  word  ** maintained''  applies 
both  to  causes  of  action  which  had  been  previously  instituted,  but 
which  had  not  gone  to  judgment,  and  to  actions  in  which  a  final 
judgment  had  been  entered  at  the  time  the  act  took  eflfect.  Re- 
troactive statutes  are  generally  regarded  with  disfavor,  and  where 
it  does  not  clearly  appear  that  such  was  the  legislative  intent  the 
court  will  not  give  the  statute  a  retroactive  eflfect,  where  to  do 
so  would  impair  existing  rights.  Moore  v.  Brownfield,  7  Wash.  23, 
34  Pac.  199;  In  re  Heilbron's  Estate,  14  Wash.  536,  46  Pac.  153,  35 
L.  B.  A.  602.     In  the  case  last  cited  it  was  said: 

*'To  construe  the  statute  therefore  as  retroactive  would  require  us  to  hold 
that  it  impaired  existing  rights,  and  we  ought  not  to  incline  to  such  a  con- 
struction, where  it  does  not  clearly  appear  that  such  was  the  legislative  inten- 
tion. Retroactive  statutes  are  generally  regarded  with  disfavor,  and  we  think 
that  the  act  under  consideration  must  be  construed  as  prospective  only.  In 
Sutherland  on  Statutory  Construction,  §464,  the  learned  author  says:  'A  statute 
should  not  receive  such  construction  as  to  make  it  impair  existing  rights,  create 
new  obligations,  impose  new  duties  in  respect  of  past  transactions.  un,less  such 


ployed  in  the  master's  business,  but 
the  act  must  have  been  in  the  fur- 
therance of  the  master's  business, 
and  such  as  may  be  fairly  said  to 
have  been  so  expressly  or  impliedly 
authorized  by  the  master."  Babbitt 
V.  Seattle  School  Dist.  No.  1,  100 
Wash.    392,    170    Pac.    1020    (1918). 

2.     Struck   by   falling   flag    pole. 

Plaintiff's  father,  as  he  was  pass- 
ing along  a  public  highway  in  a  city, 
was  struck  by  a  flag  pole,  about  70 
feet  in  length,  which  had  been  al- 
lowed to  rot,  and  which  fell  from  the 


"  roof  of  a  high  school  adjacent  to  the 
highway.  He  died  from  the  injuries 
inflicted,  and  action  was  brought 
against  both  the  city  and  the  board 
of  education.  The  complaint  against 
each  was  dismissed,  whereupon  plain- 
tiff appealed,  and  it  was  held  that 
the  complaint  stated  no  cause  of  ac- 
tion against  the  city,  since  by  law, 
the  care  and  control  of  property  ac- 
quired by  the  city  for  school  pur- 
poses was  given  to  the  board  of  ed- 
ucation; but  that  the  complaint 
stated  a  cause  of  action  against  the 
board  of  education,  the  court  say- 
ing:     "If    it    erected    or    maintained 
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plainly  appear  to  be  the  intention  of  the  Legislature.  In  the  absence  of  such 
plain  expression  of  design,  it  should  be  construed  as  prospective  only,  although 
its  words  are  broad  enough  in  their  literal  extent  to  comprehend  existing 
cases.*  '* 

At  the  time  the  above-mentioned  act  was  passed  ilie  respondent  had 
an  existing  right  in  the  judgment  which  had  previously  been  ob- 
tained against  the  school  district.  As  already  pointed  out,  there  is  a 
class  of  actions  to  which  the  act  could  apply  other  than  those  in 
which  a  final  judgment  had  been  entered.  There  being  a  field  in 
which  the  statute  may  operate,  without  applying  it  to  actions  in 
which  a  judgment  had  already  been  entered,  we  think  it  was  not 
the  legislative  intention  that  it  should  apply  to  the  latter  class  of 
actions,  and  thus  destroy  existing  rights  arising  out  of  a  final 
judgment. 

But  it  is  argued  that,  since  the  action  was  pending  on  appeal  sub- 
sequent to  the  time  when  the  statute  took  eflPect,  the  word  **  main- 
tained" is  applicable.  This  contention  does  not  seem  to  us  sound. 
When  a  person  obtains  a  final  judgment  in  the  superior  court,  he 
has  nothing  further  to  do.  He  has  obtained  his  judgment,  and  is 
out  of  court.  True,  when  the  appeal  is  taken,  notice  must  be  given 
him ;  but  this  notice  is  not  process,  and  he  is  not  required  to  appear 
in  the  appellate  court.  If  he  does  not,  no  default  can  be  taken 
against  him.  It  is  the  common  practice  for  respondents  to  appear 
in  this  court  and  present  their  causes,  and  from  the  court's  stand- 
point it  is  quite  desirable  that  they  should  do  so.  But,  if  they  do 
not,  no  default  is  entered,  and  the  cause  is  considered  upon  its 
merits.  In  the  case  of  North  Star  Trading  Company  v.  Alaska- Yukon- 
Pacific  Exposition,  68  Wash.  457,  123  Pac.  605,  the  court  had  under 
consideration  a  statute  which  provided  that  no  corporation  should 


this  flag  pole,  which  was  unfit  for 
the  purpose  in  that  it  was  rotten  and 
never  should  have  been  selected  for 
such  use,  in  a  position  to  endanger 
the  lives  of  those  lawfully  in  the 
vicinity  of  the  building,  with  notice, 
as  alleged,  and  as  stated  in  the  open- 
ing, that  it  was  in  an  unsafe  condi- 
tion, it  is  clearly  liable,  either  upon 
the  theory  of  having  erected  or  of 
maintaining  a  nuisance,  depending 
upon  whether  the  original  erection 
was  unsafe,  or  the  flag  pole  was 
maintained  with  actual  knowledge 
that  it  was  in  a  dangerous  condition, 
or  upon  the  theory  of  negligence,  de- 


pending upon  its  failure  to  perform 
its  statutory  duty  to  provide  for 
'prompt  and  efficient'  repairs."  Mc- 
Carton  v.  City  of  New  York,  149  N. 
Y.  App.  Div.  616,  133  N.  Y.  Supp. 
939    (1912). 

3-     Hurt  in  coUapse  of  grand  stand. 

Plaintiff,  having  paid  admission  to 
the  football  game  between  two  rival 
universities,  was  injured  by  the  col- 
lapse of  the  platform  on,  which  he 
was  standing.  He  brought  this  ac- 
tion for  injuries  sustained  against  the 
athletic  association  of  the  university 
on    whose    field    the    game    had    been 
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be  permitted  to  '^commence  or  maintain"  an  aetion  without  first 
alleging  and  proving  that  it  had  paid  its  annual  license  fee  last 
due.  It  was  there  held  that  a  corporation,  even  though  it  had  not 
complied  with  the  statute  as  to  the  payment  of  its  license  fee,  could 
defend  an  action  brought  against  it,  and  in  so  doing  was  not  main- 
taining an  action  within  the  meaning  of  the  statute.  If  to  defend 
an  action  in  the  superior  court,  where,  if  no  appearance  has  been 
made,  a  default  may  be  taken,  is  not  maintaining  an  action  within 
the  meaning  of  the  statute,  it  would  seem  reasonably  to  follow  that 
respondent  in  this  court,  by  appearing  and  resisting  assignments 
of  error,  is  not  maintaining  an  action. 

The  cause  now  before  us  was  tried  to  a  jury,  and  consequently 
is  not  tried  here  de  novo.  The  appellant  by  its  assignments  of 
error  claims  that  the  trial  court  has  committed  errors  of  law.  The 
respondent's  position  is  that  no  errors  were  committed.  The  ap- 
pellant has  the  affirmative  of  the  argument,  and  the  respondent 
the  negative.  In  Glasser  v.  Hackett,  37  Fla.  358,  20  South.  532,  it 
was  held  that  a  writ  of  error,  which  corresponds  to  an  appeal  in  this 
state,  is  in  the  nature  of  a  new  suit.  In  Miller  v.  Union  Mill  Co., 
45  Wash.  199,  88  Pac.  130,  the  court  had  under  consideration  the 
effect  of  the  act  of  1905  (Laws  1905,  p.  164),  which  repealed  the 
factory  act  of  1903  (Laws  1903,  p,  40),  upon  causes  of  action  which 
had  risen  under  the  law  of  1903  prior  to  its  repeal.  The  law  of 
1903  required  employers  to  safeguard  dangerous  machinery,  and 
deprived  such  employers  of  the  defense  of  assumption  of  risk.  It 
was  there  held  that  the  repealing  act  did  not  operate  retroactively, 
or  affect  causes  of  action  that  arose  under  the  law  of  1903  prior  to 
its  repeal. 


played.  The  association  was  under 
the  control  of  the  regents  of  the  uni- 
versity, owned  no  property,  had  no 
stockholders,  and  the  field  belonged 
to  the  university.  The  treasurer  of 
the  university  had  always  acted  as 
the  treasurer  of  the  athletic  associa- 
tion. Reversing  judgment  for  the 
plaintiff,  the  court  held  that  the  ath- 
letic association  was  a  branch  or 
department  of  the  university,  and 
hence  was  not  a  proper  party  de- 
fendant in  this  action.  George  v. 
University  of  Minnesota  Athletic 
Ass'n,  107  Minn.  424,  120  N.  W.  760 
(1909). 


n.     Stndent  deprived  of  plant 
facilities  by  fire. 

A  medical  college  brought  suit  up- 
on a  promissory  note  executed  in 
payment  of  tuition  by  the  defendant, 
who  by  way  of  answer,  as  a  defense, 
alleged  failure  of  consideration,  in 
that  the  building  of  the  medical 
school  was  destroyed  by  fire  caused 
by  the  negligence  of  the  officers  of 
the  school  in  allowing  combustible 
material  in  the  school  building,  by 
reason  of  which  fire  defendant  stu- 
dent was  deprived  of  the  use  of  large 
equipments   of   said   college    and   was 
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The  case  of  Bttor  v.  Tacoma,  57  Wash.  50,  106  Pac.  478,  107  Pae. 
1061,  and  228  U.  S.  148,  33  Sup.  a.  428,  57  L.  Ed.  773,  is  dis- 
tingaishable  in  two  respects:  First,  in  that  ease  the  action  had  not 
gone  to  judgment  when  the  repealing  act  became  effective;  and, 
second,  the  later  act  there  was  an  act  which  repealed  the  prior  act 
under  which  the  action  was  being  maintained.  In  the  present  case, 
as  already  pointed  out,  the  action  had  gone  to  judgment  long  be- 
fore the  act  took  effect.  In  addition  to  this,  the  statute  makes  no 
reference  to  any  previous  statute,  and  it  operates  as  a  repealing  act 
by  implication  only.  As  held  in  Redfield  v.  School  District  No.  3, 
48  Wash.  85,  92  Pac.  770,  and  Howard  v.  Tacoma  School  District 
No.  10,  88  Wash.  167,  152  Pac.  1004,  Ann.  Cas.  1917  D,  792,  a  right 
of  action  existed  against  the  school  districts  by  virtue  of  sections 
950  and  951  of  Rem.  &  Bal.  Code.  That  statute  is  only  repealed  by 
the  act  of  1917  to  the  extent  to  which  the  two  acts  are  necessarily 
inconsistent.  Had  the  latter  act  expressly  repealed  the  former,  it 
may  be  that,  under  the  doctrine  of  the  Bttor  Case,  supra,  the  action 
would  be  terminated  at  whatever  point  it  was,  even  though  pending 
on  appeal. 


compeUed  to  foUow  the  faculty 
around  from  buUding  to  building  and 
from  room  to  To6m  in  order  to  finish 
the  term;  and  further  that  by  reason 
of  said  fire  his  books  and  instru- 
ments worth  $140  were  destroyed. 
Affirming  judgment  of  $65,  the 
amount  of  the  note,  for  the  plaintiff, 
the  court  held  that  defendant's  an- 
swer was  properly  stricken  upon  gen- 
eral demurrer.  Albright  v.  University 
School  of  Medicine,  19  6a.  App.  525, 
91   8.  E.  921    (1917). 

HL     Personal  liability  of  board 
inenibon. 

Defendant  board  of  education  en- 
gaged a  contractor  to  install  a  heat- 
ing plant  In  one  of  its  schools  and 
he  executed  a  bond  for  the  faithful 
performance  of  his  contract.  The 
board  failed  to  require  the  insertion 
of  a  provision  in  the  bond,  binding 
the  contractor  to  make  payment  to 
all  persons  supplying  labor  and  ma- 
terials   in    the    construction    of    said 


heating  plant.  Plaintiff  supplied  ma- 
terials, the  contractor  failed  to  make 
payment  for  them  and  afterwards  be- 
came insolvent  and  this  action  was 
then  brought  against  the  board  of 
education  as  a  corporate  body  and 
also  against  the  members  of  such 
board  as  individuals,  plaintiff  plead- 
ing a  statute  requiring  a  bond  to  be 
taken  with  such  a  provision  as  the 
board  had  failed  to  insert  in  the  bond 
given  by  the  contractor,  the  statute 
making  a  public  or  quasi-public  cor- 
poration failing  to  take  such  a  bond 
liable  for  any  default  in  payment 
for  materials.  Reversing  judgment 
for  the  defendants  as  a  corporation, 
the  court  held  that,  although  no  com- 
mon-law liability  rested  upon  the 
school  board,  it  being  a  quasi-muni- 
cipal corporation  charged  with  the  per- 
formance of  public  or  governmental 
functions  as  agents  of  the  state,  for 
damages  caused  by  neglect  to  per- 
form such  functions,  the  neglect  con- 
sisting in  an  act  of  omission,  the 
school    board    as    a    corporation    was 
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The  case  of  Haynes  v.  Seattle,  87  Wash.  375,  10  N.  C.  C.  A.  450, 
151  Pac.  789,  is  distinguishable  in  this.  There  the  statute  applied 
to  ** pending'*  actions,  and  was  held  to  be  applicable  to  an  action 
pending  on  appeal.  As  already  pointed  out,  while  the  present  case 
was  pending  on  appeal,  the  respondent,  within  the  meaning  of 
the  statute,  was  not  maintaining  an  action  here.  The  case  of 
Spear  v.  Bremerton,  95  Wash.  264,  163  Pac.  741,  is,  we  think,  not 
applicable  to  the  present  situation. 

One  other  question  remains,  and  that  is  whether  the  damages 
are  excessive.  The  jury  awarded  a  verdict  of  $5,000,  and  after 
motion  for  new  trial  was  overruled  judgment  was  entered  for  this 
sum.  If  the  boy's  present  condition  was  proximately  caused  by 
negligence  attributable  to  the  appellant,  as  the  jury  had  a  right  to 
find,  then  the  verdict  was  not  in  such  amount  as  to  indicate  pas- 
sion or  prejudice.  The  boy  suffered  much  pain,  underwent  a  num- 
ber of  operations,  and  was  permanently  injured.  The  leg  that  was 
injured  will  be  shorter  than  the  other,  and,  the  probabilities  are, 
will  not  grow  in  proportion  to  the  rest  of  the  body. 

The  judgment  will  be  affirmed. 


liable  because  of  the  statute;  and 
affirming  the  judgment  for  defend- 
ants as  individuals  the  court  held 
that  the  statute  imposed  the  duty 
and  liability  on  the  corporation  alone, 
and    not    on   its    officers    individually. 


Plumbing  Supply  Co.  v.  Board  of 
Education,  Independent  School  Dist., 
City  of  Canton,  32  S.  D.  129,  142  N. 
W.  260  (1913),  modified  on  rehearing, 
32  S.  D.  270,  142  N.  W.  1131   (1913). 

F.  A,  D. 
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ENEASS  et  iiz.  v.  OBEMATION  S00IET7  OF  WASEXNGTON. 

[Supreme  Court  of  Washington,  September  23,  1918.] 

103  Wash.  521,  175  Pac.  172. 

Dead  Bodies — Contract  to  cremate  body  and  ke^  ashes  until  called  for— Loss 
of  ashes — ^Bight  to  recoyer  for  mental  anguish  and  suffering. 
In  the  absence  of  physical  injury  and  pecuniary  loss,  parents  cannot  re- 
cover against  a  cremation  society  for  mental  anguish  and  sufferins^  caused  by 
the  lose  of  the  ashes  of  plaintiffs'  infant  child  by  the  society  in  violation  of  its 
contract  to  cremate  the  child's  body  and  keep  the  ashes  until  they  were 
called  for. 

Action  against  cremation  society  contracting  to  cremate  corpse 
and  keep  ashes  until  called  for.  Judgment  for  plaintiflfs  on  each 
of  two  causes  of  action.  Appeal  by  defendant  from  part  of  judg- 
ment allowing  damages  on  second  cause  of  action.    Reversed. 

For  appellant — Peterson  &  Macbride. 

For  respondents — Oscar  6.  Heaton  and  Cole  &  Dolby. 

MOUNT,  J.  In  November,  1913,  an  infant  child  was  bom  to  Mr. 
and  Mrs.  Kneass.  Three  days  later  the  child  died.  Its  body  was 
sent  to  the  Cremation  Society  of  Washington  to  be  cremated.  At 
that  time  Mr.  Kneass  was  informed  that  the  charges  for  the  crema- 
tion, with  an  urn  or  permanent  receptacle  for  the  ashes,  would  be 
$12.  He  was  also  informed  that  the  ashes  of  the  infant  would  be 
safely  cared  for  until  called  for.  Mr.  Kneass  paid  the  cremation 
society  $12  for  the  cremation  of  the  body,  and  three  years  later 
called  for  the  ashes  of  the  infant,  which  could  not  be  found.  There- 
after, another  call  was  made  for  the  ashes  and  a  further  effort  failed 
to  find  them.  Later,  and  in  January,  1917,  'Mrs.  Kneass  called  the 
cremation  society  over  the  phone  and  was  then  informed  that  the 
ashes  could  not  be  found,  and  that  no  further  effort  would  be 
made  to  find  them.  Thereupon  Mr.  and  Mrs.  Kneass  brought  this 
action  for  damages.  The  complaint  alleged  two  causes  of  action, 
to  the  effect:  First,  that  the  defendant  agreed  that  it  would  safely 


NOTE 

Negligence  in  respect  of  cremation  of 
coxpse  as  actionable. 

Plaintiff  made  an  oral  contract  with 


defendant  for  the  cremation  of  her 
husband's  body  and  the  return  to  her 
of  the  ashes  in  an  urn,  inscribed  with 
the  name  of  the  deceased  and  the 
time  and  correct  date  of  the  crema- 
tion   of    the    body,    and    the    delivery 
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keep  the  ashes  until  called  for  by  the  plaintiffs;  that  the  plaintiffs 
paid  the  defendant  $12  for  said  cremation  and  an  urn;  that,  upon 
demand,  defendant  refused  to  deliver  the  ashes  or  the  urn;  and  that 
by  reason  thereof  the  plaintiffs  were  damaged  in  the  sum  of  $2,500. 
For  a  second  cause  of  action  the  same  facts  were  alleged,  and  the 
complaint  then  alleged  further: 

**That  because  and  by  reason  of  their  love  and  affection  for  said  child, 
and  its  remains,  and  because  and  by  reason  of  all  the  acts  of  negligence  and 
carelessness  of  said  company  in  losing  or  destroying,  or  permitting  to  be  lost 
or  destroyed,  or  converting  to  their  own  use  and  benefit,  the  said  urn  and  the 
said  ashes  of  the  said  infant  daughter,  Elizabeth  Kneass,  so  that  plaintiffs 
have  no  knowledge  of  the  last  resting  place  of  the  remains  or  ashes  of  said 
deceased  child,  they  have  suffered  great  distress  of  mind,  worry  and  mental 
agony,  and  their  rest  and  peace  of  mind  has  been  almost  wholly  broken  up 
and  destroyed  in  so  much  that  the  physical  health  and  welfare  of  plaintiffs  has 
been  seriously  impaired  and  threatened;  all  to  the  damage  of  the  plaintiff  in 
the  sum  of  tve  thousand  dollies  ($5,000)." 

For  answer  the  defendant  admitted  receiving  the  body  of  the  in- 
fant child  at  the  time  alleged;  admitted  that  it  received  $12  for  the 
cremation  thereof  and  for  an  urn;  admitted  that  the  ashes  had  been 
lost ;  but  denied  any  act  of  negligence.  On  these  issues  the  case  was 
tried  to  the  court  and  a  jury.  The  jury  returned  a  verdict  of  $200 
in  favor  of  the  plaintiffs  on  the  first  cause  of  action  and  $300  upon 
the  second  cause  of  action.  Upon  motion  for  a  new  trial  and  for 
judgment  notwithstanding  the  verdict,  the  court  required  the  plain- 
tiffs to  remit  all  but  $12  upon  the  first  cause  of  action,  and  denied 
a  motion  for  a  directed  verdict,  and  entered  judgment  for  $12  upon 
the  first  cause  of  action  and  $300  upon  the  second.  The  defendant 
has  appealed  from  that  part  of  the  judgment  allowing  damages  upon 
the  second  cause  of  action. 

Appellant  argues  at  length  that  the  trial  court  should  have  sus- 
tained its  objection  to  any  evidence  under  the  second  cause  of  action 
because  respondents  have  undertaken  by  the  complaint  to  split  one 
cause  of  action  into  two  causes.  It  will  not  be  necessary,  we  think, 
to  consider  this  point,  because  if  two  causes  of  action  are  stated,  and 
we  should  conclude  that  both  should  be  stated  as  one,  the  result 
would  be  the  same.  The  main  point  made  by  the  appellant  is  that 
there  can  be  no  recovery  of  damages  arising  from  mental  anguish  or 
distress  of  mind  as  a  result  of  negligence  when  not  accompanied  by 


of  a  certificate  stating  the  time  and 
correct  date  of  cremation,  and  the 
fact  that  the  urn  delivered  to  plain- 
tiff contained  such  ashes.  The  body 
was  delivered  to  defendant  and  some 


to  her  containing  an  inscription  which 
gave  not  only  an .  impossible  date, 
but  one  which  stated  the  death  as 
occurring  at  a  time  when  her  hus- 
band was  still  alive,  and  she  brought 


time  thereafter  an  urn  was  delivered      suit    alleging   failure   on   the   part   of 
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physical  injury.  The  appellant  relies  upon  the  case  of  Corcoran 
V.  Postal  Telegraph-Cable  Co.,  80  Wash.  570,  142  Pac.  29,  L.  R.  A. 
1915  B  552,  where  we  held,  in  substance,  that  there  could  be  no 
recovery  on  account  of  the  nondelivery  of  a  telegram  which  re- 
sulted in  mental  anguish,  where  no  physical  injury  or  pecuniary  loss 
resulted.  The  respondent  relies  upon  O'Meara  v.  Russell,  90  Wash. 
557,  156  Pac.  550,  L.  R.  A.  1916  B  745,  and  Wright  v.  Beardsley, 
46  Wash.  16,  89  Pac.  172.  In  Corcoran  v.  Postal  Telegraph-Cable 
Co.,  supra,  we  took  occasion  to  review  at  length  the  authorities  of 
this  and  other  courts  upon  the  question  here  presented;  and  after 
a  painstaking  consideration  of  many  authorities  and  much  of  the 
law  upon  this  question  we  there  concluded  that  the  rule  supported  by 
the  great  weight  of  authority  was  that  no  damages  could  be  re- 
covered for  mental  suffering  flowing  from  an  act  of  negligence 
where  there  was  no  physical  injury  to  the  plaintiff.  In  that  case, 
in  referring  to  the  case  of  Wright  v.  Beardsley,  supra,  we  said: 

*'The  plaintiffs  were  allowed  damages  for  mental  suffering  unaccompanied 
by  physical  injury,  flowing  from  the  wrongful  and  improper  burial  of  their  in- 
fant child  by  the  defendant.  This  decision  we  regard  as  the  extreme  proper 
application  of  the  rules  of  law  allowing  damages  for  mental  suffering  alone, 
and  we  are  constrained  not  to  extend  the  doctrine  beyond  the  application  of 
the  particular  facts  there  involved.  The  acts  were  regarded  by  the  court  as 
willful,  and  the  wrong  consisted  in  the  violation  of  the  ri|rhts  of  the  parents 
to  have  decent  interment  for  their  infant  child.  It  was  also  a  physical  inva- 
sion of  the  plaintiff's  rights." 

K  will  be  seen  that  the  rule  in  the  Wright  Case  was  based  upon 
a  irilful  wrong  and  the  physical  invasion  of  the  plaintiff's  rights. 
To  apply  that  case  to  this  would  be  to  extend  the  rule  in  that 
case.  The  case  of  OT^eara  v.  Russell,  supra,  was  written  after  the 
decision  in  the  Corcoran  Case.  In  the  O'Meara  Case  the  facts  were 
that  an  explosion  caused  a  stump  to  be  thrown  through  the  air  and 
against  the  home  of  Mrs.  OTtfeara  while  she  was  standing  in  the  door 
and  saw  the  stump  coming  towards  her ;  that,  through  fear  and  effort 
to  protect  herself  and  escape  the  threatened  danger,  she  suffered 
injury  to  her  person  and  to  her  nervous  system.  That  was  a  case 
where  physical  injuries  resulted  to  the  plaintiff  at  the  time,  and 
we  in  effect  held  that  the  injury  caused  by  the  fright  and  shock  was 
not  psychological,  but  was  physical,  and  for  that  reason  sustained 


defendant  to  deliver  to  her  the  ashes 
of  her  husband  in  an  urn  properly 
inscribed  and  accompanied  by  a  cer- 
tificate as  their  contract  called  for. 
The  court  charged  the  jury,  in  effect, 
that    althouj?h    they    might    find    that 


the  defendant  cremated  the  body  of 
the  deceased,  and  delivered  the  ashes 
to  plaintiff,  she  still  might  recover 
for  mental  anguish,  resulting  from 
such  false  certificate,  up  to  the  time 
of  the  trial,   and  under  such   instrue- 
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a  recovery.  We  are  of  the  opinion  that  the  O'Meara  Case  is  plainly 
distinguishable  from  this  ease  because  the  fi^ight  and  shock  caused 
the  physical  injury  at  the  time.  In  the  case  now  before  us  there 
is  no  allegation  that  there  was  any  physical  injury.  The  allegation 
is  that  the  plaintiffs — 

**have  suffered  ereat  distress  of  mindy  worry  and  mental  agony,  and  their 
rest  and  peace  oi  mind  has  been  almost  wholly  broken  up  and  destroyed  in  so 
much  that  the  physical  health  and  welfare  of  plaintiffs  has  been  seriously  im- 
paired and  threatened.  *  *  *»» 

It  is  apparent  from  this  allegation  that  whatever  physical  injury 
has  resulted  to  the  health  of  the  respondents  has  been  from  mental 
worry  and  agony,  and  not  from  physical  injury.  In  the  O'Meara 
Case  the  mental  anguish  was  the  result  of  physical  injury  at  the 
time.  The  respondents  claim  in  their  brief  that  there  was  wilful 
disregard  of  the  respondents'  rights,  but  the  only  evidence  in  the 
record  of  any  wilful  disregard  of  the  respondents'  rights  is  the 
fact  that  after  the  appellant  had  made  two  or  three  unsuccessful 
efforts  to  find  the  ashes  of  the  infant  child  it  told  the  re 
spondents  it  would  have  nothing  further  to  do  with  the  mat- 
ter. The  record  conclusively  shows  that,  at  most,  the  appellant 
was  negligent  in  not  keeping  these  ashes  where  they  could  be  found 
at  any  time.  No  other  negligence  is  alleged  or  claimed;  so  that 
it  is  apparent,  both  from  the  evidence  and  from  the  allegations  of 
the  complaint,  that  there  was  no  wilful  or  wanton  conduct  on  the 
part  of  the  crematorium  society  in  losing  the  ashes.  The  evidence 
tends  to  show  at  least  that  the  loss  was  caused  by  reason  of  the 
length  of  time  the  ashes  were  kept — ^three  years  after  cremation, 
and  no  call  for  them  within  that  time — and  that  probably  the 
label  was  lost  from  the  urn,  and  for  that  reason  the  ashes  could 
not  be  identified.  We  are  of  the  Opinion  that  the  rule  announced 
in  Corcoran  v.  Postal  Telegraph-Cable  Co.,  supra,  is  the  rule  properly 
applicable  to  the  facts  in  this  case,  and  that  under  that  rule  there 
could  be  no  recovery  for  mental  suffering  and  anguish  caused  by 
negligence  where  no  physical  injury  was  inflicted  and  no  pecuniary 
loss  resulted. 

We  are  satisfied,  therefore,  that  the  trial  court  should  have  re- 


tion  the  jury  found  that  the  ashes 
were  those  of  plaintiff's  husband  and 
found  for  her  damages  in  the  sum 
of  $2,500  for  mental  anguish,  this 
verdict  being  reduce^  to  $1,500  by 
the     trial     court.      In     reversing    the 


judgment  the  court  said  it  could  con- 
ceive of  no  tangible  basis  for  any 
such  allowance  of  damages;  that  a 
person  might  only  recover  damages 
for  mental  suffering  which  was  the 
natural  and  proximate  consequence  of 
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fused  the  evidence  offered  under  this  cause  of  action,  and  should 
have  granted  judgment  notwithstanding  the  verdict  thereon. 
That  part  of  the  order  appealed  from  is  therefore  reversed. 

MACKINTOSH,  J.  (concurring).  I  am  forced  to  the  conclusion 
that  this  court  has  heretofore  adopted  two  irreconcilable  positions 
in  actions  seeking  to  recover  damages  for  injuries  alleged  to  have 
resulted  in  mental  suffering.  The  case  of  Wright  v.  Beardsley,  46 
Wash.  16,  89  Pac.  172,  allowed  recovery  for  mental  suffering  aris- 
ing from  the  wrongful  and  improper  burial  of  the  plaintiff's  child. 
Corcoran  v.  Postal  Telegraph-Cable  Co.,  80  Wash.  570,  142  Pac.  29, 
L.  R.  A.  1915  B  552,  denied  recovery  for  mental  suffering  arising 
from  the  wrongful  and  improper  handling  of  a  telegram  notifying 
the  plaintiffs  of  the  death  of  their  child.  The  Corcoran  Case  does 
not  in  terms  overrule  the  Wright  Case,  but  in  effect  it  does  so,  al- 
though the  opinion,  in  referring  to  the  Wright  Case,  attempts  a 
distinction  on  the  ground  that  the  act  there  complained  of  was  a 
physical  invasion  of  the  plaintiff's  rights.  In  the  case  of  O'Meara  v. 
Russell,  90  Wash.  557,  156  Pac.  550,  L.  R.  A.  1916  E  743,  a  recovery 
was  allowed  for  injuries  resulting  from  fright,  the  court  attempting  to 
distinguish  that  case  from  the  Corcoran  Case  on  the  ground  that 
fright  was  accompanied  by  physical  injuries  resulting  therefrom; 
the  complaint  in  that  case  having  alleged  that: 

''The  plaintiff  did  suffer  great  mental  and  physical  pain  and  fright,  and 
because  of  said  fright  and  in  her  attempt  to  escape  from  the  threatened  dan- 
ger she  was  compelled  to,  and  did,  flee  from  said  house,  and  became  and  was 
injured  in  and  about  her  nerve  centers,  and  her  nervous  .system  was  greatly 
shocked  and  injured." 

Science  teaches,  and  our  common  experience  confirms  it,  that 
every  severe  mental  disturbance,  whether  it  takes  the  form  of 
fright  or  anger  or  sorrow  or  nostalgia,  or  any  other  violent  emo- 
tional expression,  has  a  concomitant  physical  result,  the  manifesta- 
tion of  the  physical  accompaniment  being  governed  by  the  condition 
of  the  subject  and  by  the  intellectual  control  which  he  has  of  him- 
self. The  greater  the  will  power  which  a  subject  may  possess,  the 
less  will  be  the  physical  eflPect  of  the  mental  disturbance.  If  these 
statements  are  true,  there  is  no  such  thing  as  acute  mental  pain 


some  wrongful  act  or  neglect  on  the 
part  of  the  one  sought  to  be  charged 
and  that,  independent  of  some  cor- 
poreal or  personal  injury  op  breach 
of    duty,    there    could    be    no    mental 


be  had;  that  if  the  jury  had  found 
that  plaintiff  had  been  deprived  of 
her  husband's  remains  by  reason  of 
misconduct  on  defendant's  part,  then 
she  would  have  been  entitled  to  dam- 


suffering    for    which    recovery    might   '   ages     for    injury     to     feelings    proxi- 
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and  suflfering  without  some  physical  effect,  in  many  cases  not  sub- 
ject to  ocular  proof,  but  present  in  all  cases  and  only  differing  in 
degree ;  and  it  follows  that  every  allegation  of  mental  pain  and  suf- 
fering impliedly  includes  the  physical  effect  which  accompanies  it. 

The  Corcoran  and  O'Meara  Cases  are  therefore  in  conflict  as  a 
matter  of  fact,  though  the  distinction  is  sought  to  be  made  upon  the 
ground  that  in  the  O'Meara  Case  there  was  an  allegation  of  physical 
pain  and  suffering,  while  there  was  no  such  allegation  in  the  Cor- 
coran Case.  If  this  is  a  true  ground  for  distinction,  then  the  case 
at  bar  falls  directly  within  the  O'Meara  Case,  for  in  the  case  at  bar, 
the  allegations  of  the  effect  of  the  defendant's  acts  are  set  forth  in 
the  complaint,  as  quoted  in  Judge  Mount's  opinion,  and  I  am  unable 
to  distinguish  them  from  the  allegations  in  the  O'Meara  Case.  In 
both  cases  it  was  alleged  that  physical  injuries  had  been  inflicted  by 
and  as  a  result  of  the  mental  pain  and  suffering;  and  it  is  beyond 
my  power  of  discrimination  to  differentiate  between  the  physical  ef- 
fect which  may  result  from  sorrow  and  the  physical  effect  which 
may  result  from  fright.  If  there  is  no  such  difference,  then  the  case 
at  bar  cannot  be  distinguished  from  the  O'Meara  Case.  Attempting 
to  distinguish  it  the  writer  of  the  opinion  says: 

''We  are  of  the  opinion  that  the  O'Meara  Case  is  plainly  distinguishable 
from  this  case  because  the  fright  and  shock  caused  the  physical  injury  at  the 
time.  In  the  case  now  before  us  there  is  no  allegation  that  there  was  any 
physical  injury." 

The  latter  statement  is  not  borne  out  by  the  quotation  from  the 
complaint  referred  to.  The  attempt  to  distinguish  upon  the  ground 
that  the  physical  injury  was  coincident  with  the  fright  in  one  case, 
and  was  not  coincident  with  the  sorrow  in  the  other,  is  not  convinc- 
ing, and  would  seem  to  put  a  premium  upon  those  who  have  little 
control  over  their  emotional  demonstrations. 

In  my  opinion  the  O'Meara  Case  should  have  fallen  within  the  rule 
of  the  Corcoran  Case,  for  the  reason  that  the  physical  result  of 
mental  pain  and  suffering  cannot  be  separated  from  the  mental  pain 
and  suffering  itself,  and  that  it  always  accompanies  mental  pain  and 
suffering  to  some  extent;  and  the  case  at  bar,  being  **on  all  fours" 
with  the  O'Meara  Case,  is  correctly  decided  when  it  repudiates  the 
doctrine  of  that  case  and  follows  the  Corcoran  decision.     I  concur 


mately  flowing  from  defendant's 
wrongful  acts,  because  of  the  right 
that  she  would  have,  to  the  posses- 
sion for  the  purpose  of  burial  or 
other  disposal  of  the  remains  of  her 
husband's    body;    but    that,    inasmuch 


as  the  jury  specifically  found  that 
she  had  suffered  no  loss,  but  on  the 
contrary  received  from  defendant  the 
ashes  of  her  deceased  husband,  such 
verdict  destroyed  any  basis  for  a 
recovery   of   damages   for   mental   suf- 
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in  this  result,  but  feel  that  the  opinion  should  expressly  recognize 
that  the  doctrine  announced  in  the  O'Meara  Case  is  improper,  and  ex- 
pressly overrule  that  case,  as  it  has  actually  been  overruled. 


fering.  As  the  verdict  manifestly 
resulted  from  erroneous  instructions 
upon  the  basis  of  damages,  the  judg- 
ment and  order  denying  a  motion  for 
a  new  trial  were  reversed  and  a  new 


trial  granted.  Stahl  v.  William 
Necker,  Inc.,  184  N.  Y.  App.  Div.  85, 
171   N.  Y.  Supp.  728   (1918). 

B.  L.  a 
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ARKANSAS  BIAOHINE  &  BOILER  WORKS  v.  MOORHEAD. 

[Supreme  Court    of  Arkansas,  October  21,  1918.] 

136  Ark.  18,  205  8.  W.  980. 

Bailment— For  work— Repair  of  steam   engine— Negligence— Liability   ot  ma- 
cliinist. 
One  holding  himself  out  as  a  machinist  and  accepting  employment  to  re- 
pair a  steam  engine  is  presumed  to  know  the  nature  anl  the  character  of  the 


OASE    NOTE. 

Liability  of  person  holding  bimself 
ont  as  competent  craftsman  for 
loss  or  damage  dne  to  negligent 
or  nnskilfnl  performance  of  work 
in  his  trade  undertaken  for  re- 
ward. 

I.  Cleaning,  repairing,  etc.,  clothing, 
879-881. 

A.  Sponging  and  examining  cloth, 

879. 

B.  Cleaning  dress,  880-881. 

II.  Dyeing  cloth,  skins,  etc.,  881-888. 
A.  Redyeing  silk,  881-882. 
6.  Dyeing  ^kins,  882-883. 

1.  Action  for  damages,  882. 

2.  Dfitenae  to  suit  for  serv- 

ices, 882-888. 

III.  Shoeing  mule,  888-886. 

IV.  Testing  and  repairing  crank  shaft, 

885. 
V.  Repair  and  launching  of  boat,  885- 
888. 

A.  In    connection    with   storage, 

886-887. 

B.  Caulking    vessel    on    marine 

railway,  887-888. 
VI.  Plating  jewelry,  888. 
VII.  Remodeling  organ,  888-889. 

L     Gleaning,  repairing,  etc.,  clothing. 

A.     Sponging  and  examining  cloth. 

Plaintiffs  brought   an  action   to   re- 
cover damages  for  breach  of  contract, 


whereby  they  delivered  to  defendant 
12  pieces  of  cloth  to  be  examined  and 
sponged,  it  being  contended  that  when 
the  goods  were  returned  they  were 
damaged.  The  trial  justice  awarded 
judgment  in  favor  of  plaintiff  for 
$100  damages.  On  this  appeal  the 
court  said  that  there  was  no  evidence 
in  the  case  to  sustain  the  award; 
that  the  proper  measure  of  damages 
in  such  a  case  was  the  difference  be- 
tween the  value  of  the  goods  in  the 
condition  in  which  they  were  deliv- 
ered and  their  value  in  the  condition 
in  which  they  were  returned;  that 
plaintiffs  offered  testimony  to  show 
that  when  the  goods  were  returned 
they  were  worth  14  or  15  cents  a 
yard,  but  there  was  no  proper  evi- 
dence to  show  what  they  were  worth 
when  they  were  delivered  to  the  de- 
fendant for  sponging.  To  prove  the 
value  of  the  goods  before  delivery, 
plaintiffs  offered  in  evidence,  and  the 
trial  justice  received  over  objection 
and  exception,  a  paper  purporting  to 
be  a  receipted  bill,  showing  that  a 
certain  company  had  sold  cloth  to 
plaintiffs,  and  the  amount  which  the 
plaintiffs  had  paid.  The  court  said 
this  bill  was  wholly  incompetent,  and 
should  have  been  excluded,  and,  as 
there  was  no  other  evidence  of  the 
value  of  the  cloth  before  it  was  de- 
livered to  defendant,  the  judgment 
must  be  reversed.  Miller  v.  Levy 
(N.  Y.  Misc.),  104  N.  Y.  Supp.  368 
(1907). 
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work  he  is  about  to  do  and  the  results  likely  to  follow  a  negligent  performance 
of  his  work,  and  is  therefore  liable  for  the  damage  proximately  resulting  from 
a  negligent  and  unskilful  performance  of  his  work. 

Action  for  damages  resulting  from  the  negligent  repair  of  an  en- 
gine.    Judgment  for  plaintiff.     AflSrmed. 

For  appellant — Young  &  Wilson. 

For  appellee — E.  W.  Moorhead  and  J.  E.  Ray. 


B.     Cleaning  dress. 

Plaintiff,  a  dressmaker,  delivered  to 
defendant,  the  owner  of  a  cleaning 
establishment,  a  dress  of  the  value 
of  $160,  and  at  the  same  time  told 
defendant  that  she  required  it  in 
three  or  four  days  as  she  had  sold 
it  for  $160  to  a  customer  on  condi- 
tion that  it  should  be  delivered  with- 
in a  certain  time.  Plaintiff  claimed 
that  four  days  thereafter  the  dress 
was  returned,  but  the  lace  yoke  was 
entirely  spoiled,  and  that  she  told 
the  girl  who  delivered  it  that  she 
could  not  use  it  and  that  she  must 
take  it  back  and  fix  it  up,  which  the 
girl  promised  to  do.  The  next  day 
plaintiff  went  to  defendant's  store 
and  insisted  to  a  little  girl  in  charge 
there  that  the  dress  must  be  deliv- 
ered that  evening,  but  was  informed 
that  it  had  been  sent  to  a  cleaning 
establishment  in  Brooklyn,  and  plain- 
tiff did  not  see  the  dress  until  it  was 
returned  in  the  same  damaged  condi- 
tion about  two  weeks  thereafter,  when 
she  again  refused  to  accept  it  as  the 
customer  would  no  longer  take  it,  and 
it  was  valueless  unless  accepted  by 
the  customer.  The  pleadings  were 
oral,  for  conversion  and  damages  for 
breach  of  contract,  but  thereafter  a 
bill  of  particulars  was  served  stating 
that  the  claim  was  for  breach  of 
contract  and  negligence.  The  case 
was  tried  without  any  election  of 
remedies,  and  the  jury  were  charged 
that   they   could   find   for   plaintiff   on 


either  theory  up  to  the  full  valae 
of  the  dress,  $160.  The  court  said 
that  if  the  recovery  was  based  upon 
the  theory  of  negligence,  then  the 
charge  was  clearly  erroneous  as  the 
negligence  occurred  before  the  first 
return  of  the  dress,  and  on  that  date 
plaintiff  could  have  put  in  a  new 
yoke  as  well  as  the  defendant,  and 
delivered  the  dress  before  the  date 
it  was  required  by  the  customer,  in 
which  case  no  special  damages  could 
have  been  recovered,  and  the  measure 
of  damage  was  the  cost  of  repairing 
or  replacing  the  yoke;  and  that  if  the 
recovery  was  based  upon  the  theory 
of  breach  of  contract  to  perform  in 
a  workmanlike  manner  and  then  to 
return  the  dress  in  good  condition, 
that  contract  was  also  broken  by  the 
first  return  of  the  dress  in  damaged 
condition,  and  the  same  measure  of 
damages  would  be  the  rule.  The  trial 
justice,  however,  submitted  to  the 
jury  the  question  whether  defendant 
complied  with  the  contract  by  send- 
ing the  dress  in  the  condition  in 
which  it  was  when  it  was  first  re- 
turned or  whether  the  contract  or 
arrangement  was  a  continuing  one 
which  included  what  happened  after 
that  date.  This  instruction,  the  court 
said,  was  clearly  incorrect  because, 
if  defendant  had  broken  its  contract 
by  sending  the  dress  in  the  condition 
in  which  it  was  upon  its  first  return, 
that  would  not  make  the  contract  or 
arrangement  a  continuing  one,  and  as 
plaintiff  demanded,  not  that  the  dress 
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SMITH,  J.  This  action  was  instituted  to  recover  the  damage  suf- 
fered by  appellee  through  the  negligence  of  an  employee  of  appellant 
in  making  certain  repairs  on  an  engine,  as  a  result  of  which  negli- 
gence the  engine  blew  up  and  wrecked  itself.  The  negligence  com- 
plained of — 

'^  consisted  in  defendant  failing  to  drill  a  sufficient  number  of  holes  of  a  suffi* 
cient  depth,  and  in  not  putting  in  a  sufficient  number  of  cap  screws,  and  in  not 
putting  in  properly  the  cap  screws  that  were  put  in  to  hold  the  broken  piece  in 
place,  in  that  the  hole  was  not  drilled  into  the  broken  piece  as  it  should  have 
been,  but  was  only  made  like  a  shallow  dent,  against  which  the  cap  screw 


be  returned  to  her  in  the  same  con- 
dition that  it  was  delivered  to  de- 
fendant, except  for  proper  cleaning, 
but  that  the  defendant  should  pay  for 
the  damages  occasioned  by  the  breach 
of  contract  through  the  necessity  for 
the  insertion  of  a  new  yoke,  and  that, 
if  the  girl  who  delivered  the  dress, 
or  the  little  girl  in  charge  of  de- 
fendant's store,  had  real  or  apparent 
authority  to  agree  to  such  a  demand, 
a  new  contract  might  have  then 
come  into  existence,  but  that  no  such 
authority  had  been  shown.  The  court 
said,  further,  that  even  if  the  charge 
was  entirely  correct  the  judgment 
shoultl  still  be  reversed  because  it  ap- 
peared that  the  jury  did  not  compre- 
hend the  charge  and  brought  in  its 
verdict  on  an  erroneous  view  of  the 
law;  that,  having  been  charged  on 
the  theory  of  breach  of  contract  or 
of  negligence  that  they  might  bring 
in  a  verdict  up  to  the  sum  of  $160 
or  such  sum  as  they  thought  fit  under 
the  circumstances  of  the  case  to  com- 
pensate the  plaintiff  for  the  loss  that 
she  had  suffered,  they  brought  in  a 
verdict  for  $65  and  the  dress,  and 
the  court  then  told  them  that  if  they 
found  for  plaintiff  they  must  find  in 
a  given  sum,  and  had  nothing  to  do 
with  the  disposition  of  the  dress. 
Thereupon,  after  consulting  with  his 
client,  the  counsel  for  plaintiff  said: 
"My    client    desires    me    to    say    that 

she  has  no   use   for    ,"  when 

the    court    interrupted    him    and    re- 
peated its  instruction  as  to  the  meas- 
19  N.  C.  C.  A.— 56 


ure  of  damages.  Shortly  thereafter 
the  jury  returned  with  a  verdict  for 
$100.  The  court  said  the  jury  was 
thus  evidently  misled  by  counsel  or 
by  some  other  circumstance  into  the 
error  of  believing  that  the  plaintiff 
was  not  entitled  to  the  dress,  and  the 
verdict  should  have  been  set  aside 
and  a  new  trial  granted.  The  judg- 
ment was  reversed  and  a  new  trial 
ordered.  Adams  v.  Kline  (N.  Y. 
Misc.),   119   N.  T.   Supp.   280    (1909). 

n.    Dyeing  clotb,  skins,  etc. 

A.    Bedyeing  silk. 

In  Heyman  v.  Barretts,  Palmer  & 
Heal  Dyeing  Establishment  (N.  Y. 
Misc.),  156  N.  Y.  Supp.  418  (1915), 
plaintiff  sought  to  recover  damages 
for  negligence  on  the  part  of  defend- 
ant in  redyeing  15  pieces  of  taffeta 
silk,  alleging  that  by  reason  of  the 
negligence  of  defendant,  its  servants 
and  agents  the  silk  became  cracked 
and  unmerchantable  due  to  the  meth- 
od employed  by  defendant  in  the 
process  of  dyeing  and  to  the  poor 
material  and  dyes  used  by  it,  and 
that  by  reason  thereof  the  merchan- 
dise had  been  rendered  worthless. 
Plaintiff  recovered  judgment,  and  in 
reversing  the  same  the  court  said 
that  no  evidence  was  offered  to  prove 
negligence  in  the  process  or  in  the 
use  of  materials  and  dyes,  but  that 
plaintiff  merely  proved  that  he  de- 
livered the  goods  to  defendant  to  be 
dyed    and    that    they    were    returned 
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was  placed,  but  which  allowed  the  broken  piece  to  slip  upward,  thereby  causing 
the  nTwheel  shaft  to  jump  out  of  the  bearing  boxing  and  destroying  the  engine 
almost  completely." 

The  engine  was  in  use  by  appellee  in  pumping  water  for  the  culti- 
vation of  a  rice  crop,  and  there  was  a  prayer  for  the  damage  to  the 
engine,  and  damage  to  the  rice  crop  occasioned  by  the  delay  in  secur- 
ing a  new  engine.  The  court  below  eliminated  any  question  of  dam- 
age to  the  crop,  and  submitted  only  the  question  of  damage  to  the 
engine.    There  was  a  verdict  for  $150,  and  a  judgment  accordingly, 


with  holes  and  breaks,  showing  a 
tenderness  in  the  goods,  and  that 
negligence  could  not  be  predicated 
merely  upon  the  condition  of  the 
goods  when  returned  as  it  might  have 
resulted  from  the  fact  that,  owing  to 
the  quality  and  texture  of  the  goods, 
they  deteriorated  when  subjected  to 
a  careful  and  skilful  process  of  dye- 
ing with  good  materials  and  dye.  The 
court  added  that  as  upon  another 
trial  the  plaintiff  might  be  able  to 
prove  the  negligence  of  the  defend 
ant  it  would  call  attention  to  the 
fact  that  a  wrong  measure  of  dam- 
ages was  applied  at  the  first  trial 
and  that,  inasmuch  as  the  goods  were 
returned  to  the  plaintiff  and  all  were 
not  rendered  unsalable,  the  measure 
of  damages  was  not  the  value  of  the 
goods  as  a  total  loss,  but  the  differ- 
ence in  the  value  of  the  goods  prop- 
erly dyed  and  in  their  value  as  the 
work  was  done.  The  judgment  was 
reversed   and   a  new   trial   ordered. 

B.    Dyeing  Bklns. 

1.     Action  for  damages. 

In  Cohn  v.  Beliable  Fur  Dressing 
&  Dyeing  Co.  (N.  Y.  Misc.),  133  N. 
Y.  Supp.  446  (1912),  an  action  for 
damages  for  failure  to  skilfully  dye 
skins,  the  court  held  that  the  evi- 
dence, which  was  not  set  out  in  the 
opinion,  was  sufficient  to  go  to  the 
jury,  but  that  the  verdict  was  exces- 
sive and  should  have  been  reduced, 
inasmuch    as   plaintiff   sued    for    dam- 


ages to  40  skins  and  testified  that 
their  sound  value  when  he  delivered 
them  to  defendant  was  $9  or  $10 
each,  and  a  dealer  in  skins  called  by 
plaintiff  testified  that  the  skins  in 
their  damaged  state  were  worth  from 
$2  and  $2.50  each,  and  the  records 
showed  that  the  verdict  was  for  plain- 
tiff for  $10  each  for  30  skins,  $300, 
the  court  saying  that,  as  the  action 
was  on  defendant's  contract  to  dye 
skilfully  and  not  for  conversion,  de- 
fendant was  liable  only  for  the  loss 
resulting  from  its  negligence  and  the 
jury  should  have  allowed  for  the 
value  of  the  skins  in  their  damaged 
condition.  The  judgment  for  plain- 
tiff and  the  order  denying  a  new 
trial  were  reversed  and  a  new  trial 
ordered  with  costs  to  appellant  to 
abide  the  event  unless  plaintiff  stip- 
ulated to  reduce  the  judgment  by 
deducting  therefrom  $75. 

2.    Defense  to  suit  for  services. 

Plaintiff  sued  for  services  in  dye- 
ing skins  for  defendant  at  the  agreed 
price  and  reasonable  value  of  $251.55. 
Defendant  admitted  the  allegations  of 
the  complaint,  except  as  to  the  serv- 
ices in  dyeing  41  fox  skins  at  the 
agreed  price  and  reasonable  value  of 
$14.35,  and  set  up  as  a  counterclaim 
damages  sustained  by  reason  of  plain- 
tiff's carelessness  and  improper 
workmanship  in  dyeing  the  41  skins, 
alleging  that  the  skins  were  rendered 
worthless  and  unmarketable,  and  that 
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and  we  have  before  us  on  this  appeal  only  the  correctness  of  this 
judgment. 

As  grounds  for  reversal,  it  is  insisted  that  there  was  no  proof  of 
negligence,  and  that  an  erroneous  measure  of  damages  was  given  in 
an  instruction  on  that  subject.  An  instruction  given  at  the  request 
of  appellant  told  the  jury: 

''That  the  plaintiff  must  show  by  a  preponderance  of  the  evidence  that 
the  damage  was  caused  by  the  negligent  work  of  defendant  or  its  employees, 
and  that  said  breach  or  damage  was  the  direct  result  of  the  negligence  on  the 
part  of  said  defendant  or  its  employees." 


their  reasonable  value  at  the  time 
was  $269.58.  It  appeared  at  the 
trial  that  the  41  skins  were  received 
under  an  agreement  that  they  were 
to  be  dyed  ''Isabella  light,  12  foxes 
of  above  lot  to  be  dyed  at  owner's 
risk.*'  It  appeared  that  they  were 
injured  by  the  dyeing,  but  were  not 
rendered  worthless,  even  defendant 
conceding  that  they  were  worth  $1.50 
to  $2  apiece,  and  other  witnesses 
produced  by  him  testifying  to  higher 
values  in  their  injured  state.  The 
trial  justice  thereupon  gave  judg- 
ment for  defendant  for  $269.58,  but 
when,  upon  motion  for  a  new  trial, 
plaintiff  pointed  out  that  he  was 
certainly  entitled  on  the  pleadings  to 
a  judgment  on  his  complaint,  the  trial 
justice  deducted  the  conceded  amount 
due  to  plaintiff,  and  modified  the 
judgment  to  read:  "Judgment  for 
defendant  on  his  counterclaim  for 
$32.38.  Property  in  evidence  to  go 
to  the  defendant."  It  was  held  that, 
as  the  counterclaim  did  not  allege  a 
conversion,  and  the  action  was  not 
tried  upon  the  theory  of  conversion, 
and  the  judgment  expressly  provided 
that  the  property  still  belonged  to  the 
defendant,  the  measure  of  damages 
should  have  been  the  difference  be- 
tween the  value  of  the  skins,  if  unin- 
jured, and  their  value  in  their  pres- 
ent condition,  and  while,  at  the  close 
of  the  testimony,  defendant's  attor- 
ney made  his  pleadings  conform  to 
the  proof,  he  pointed  out  no  specific 
amendment     which     he     desired    and. 


under  the  circumstances,  judgment  for 
the  fuU  value  of  the  skins  as  claimed 
by  defendant,  without  any  deduc- 
tion for  their  value  in  the  damaged 
condition,  was  not  in  accordance  with 
the  pleadings,  proof,  or  conduct  of 
the  parties  at  the  trial,  and  a  new 
trial  should  be  ordered.  Inasmuch 
as  a  new  trial  was  necessary,  the 
court  did  not  consider  it  necessary  to 
determine  whether,  under  the  vague 
testimony  as  to  the  nature  of  the 
damage,  the  plaintiff  could  hold  de- 
fendant for  any  loss  sustained  on  the 
12  skins  to  be  dyed  at  the  owner's 
risk,  and  said  that  doubtless  upon  a 
new  trial  the  parties  would  show, 
with  more  definiteness,  both  the  tech- 
nical meaning  of  the  terms  in  the 
trade  and  the  nature  of  the  damages 
to  those  specific  skins.  The  judg- 
ment was  reversed,  and  a  new  trial 
ordered.  Gutschneider  v.  Pirosnick 
(N.  Y.  Misc.),  123  N.  Y.  Supp.  190 
(1910). 

in.     Shoeing  mule. 

In  Miller  v.  Ben  H.  Fletcher  Co., 
142  Ga.  668,  83  S.  E.  521  (1914), 
plaintiff  sought  to  recover  damages 
for  the  loss  of  a  mule,  which  he  took 
to  defendant's  blacksmith  shop, where 
defendant  was  accustomed  to  shoeing 
horses  and  mules  for  his  customers, 
it  being  alleged  that,  although  de- 
fendant,  as  a  keeper  of  a  public 
blacksmith  shop,  owed  the  duty  to 
exercise    due    and    ordinary    care    in 
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Abner  Underwood,  the  engineer  who  operated  the  engine,  testified 
that  he  was  present  when  the  agreement  between  appellee  and  appel- 
lant's representative  was  made  for  the  repair  of  the  engine,  and  that 
the  repairs  were  not  made  as  agreed  upon.  The  testimony  is  not 
undisputed,  either  as  to  the  omission  or  as  to  the  result  of  this  omis- 
sion; but  these  conflicts  have  been  resolved  against  the  contention 
of  appellant,  and  the  testimony  of  Underwood  as  to  the  cause  of  the 
injury  is  sufficient  to  support  the  verdict. 

On  the  question  of  the  measure  of  damages,  the  court  told  the 


discharging  the  work  of  shoeing 
horses  and  mules,  he  conducted  the 
work,  through  himself,  his  servants 
or  agents  so  as  to  cause  plaintiff's 
mule  to  be  thrown  down  or  fall  down 
while  being  shod,  thereby  killing  it 
so  that  it  became  a  total  loss  to 
plaintiff.  Defendant  demurred  to  the 
petition,  because  it  did  not  allege  any 
specific  act  of  negligence,  because  it 
did  not  allege  in  what  negligent  way 
the  petitioner's  mule  was  being  shod, 
because  it  failed  to  allege  any  spe- 
cific fact  or  facts  or  acts  of  negli- 
gence sufficiently  definite  to  put  de- 
fendant on  notice  to  enable  him  to 
make  his  defense,  and  because  no  fact 
or  facts  of  a  wrongful  or  negligent 
character  were  set  out  with  sufficient 
definiteness  and  no  specific  tortious 
act  was  alleged,  and  no  tortious  act 
or  omission  was  alleged,  and  it  was 
not  alleged  in  what  way  or  manner 
or  in  what  respect  defendant  was 
wanting  in  proper  care  and  diligence 
in  and  about  shoeing  the  mule.  The 
trial  court  overruled  the  demurrer, 
and  defendant  took  exception.  In 
affirming  the  judgment  of  the  trial 
court  it  was  held  that  the  petition, 
when  considered  in  its  entirety,  was 
an  action  ex  delicto,  founded  on  a 
breach  of  duty  springing  from  a  vio- 
lation of  the  contract  of  bailment; 
that  the  petition  contained  allega- 
tions sufficient  to  show  a  contract  of 
bailment  for  the  purpose  of  having 
work  performed  on  the  thing  bailed; 
that  the  contract  was  of  such  a  char- 


acter as  to  raise  a  duty  upon  the 
part  of  the  bailee  to  exercise  ordi- 
nary care  for  the  safety  of  the  ani- 
mal while  in  the  bailee's  possession, 
and  the  employment  of  skill  in  per- 
formance of  the  work;  that  the  peti- 
tion, in  substance,  alleged  a  breach 
of  the  duty  by  failure  of  the  bailee 
to  exercise  ordinary  care  in  carrying 
out  the  object  of  the  bailment,  and 
damages  flowing  to  the  bailor  as  a 
result;  and  that  the  petition  was 
sufficient,  without  regard  to  the  ne- 
cessity for  setting  forth  special  acts 
of  negligence,  to  withstand  a  general 
demurrer.  It  was  further  held  that 
the  allegation  that  defendant,  as 
bailee,  conducted  the  work,  by  him- 
self, his  servants,  and  agents,  "so  as 
to  cause  said  mule  to  be  thrown  down 
or  fall  while  being  shod,  thereby 
killing"  it,  when  considered  in  con- 
nection with  all  the  other  allega- 
tions of  the  petition,  one  of  which 
was,  in  substance,  that  in  perform- 
ing the  work,  the  defendant,  his  serv- 
ants and  agents  violated  his  legal 
duty  to  exercise  ordinary  care, 
amounted  to  an  allegation  of  a  spe- 
cific act  of  negligence  arising  from 
misfeasance,  and  was  equivalent  to 
alleging  that  it  was  negligence  for 
the  animal  to  be  thrown  down  while 
being  shod,  and  that  the  defendant, 
his  agents,  and  servants,  committed 
such  an  act  of  negligence  as  to  cause 
the  death  of  the  mule,  resulting  in 
its  total  loss  to  the  plaintiff,  and 
that,    so    construed,   the    petition 
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jury  that  if  appellant  undertook  to  repair  the  engine,  and  **if  there 
was  no  agreement  to  fix  it  any  certain  way/'  that  there  was  an  im- 
plied agreement  that  the  work  should  be  done  in  a  skilful  and  work- 
manlike manner,  and  that  if  the  repairs  were  made  in  an  unskilful, 
careless,  and  faulty  way,  and  that  said  negligence  was  the  cause  of 
the  explosion,  the  plaintiff  would  be  entitled  to  recover  the  damage 
to  the  engine.  It  was  shown  in  the  testimony  that  appellant  made  a 
charge  of  $1  per  hour  for  the  labor  of  its  machinist,  and  that  a 
total  charge  of  $11  was  made. 


not    subject    to    any    of   the    grounds 
of  special  demurrer. 

IV.    Testing  and  repairing  crank 
shaft. 

Plaintiff  received  defendant's  mo- 
tor car  crank  shaft  to  test  it  or  to 
straighten  it  and  during  the  work 
cracks  or  seams  appeared  in  the 
shaft.  Defendant  was  notified,  and 
thereupon  a  new  crank  shaft,  ordered 
by  defendant,  was  made  and  deliv- 
ered by  plaintiff.  Defendant  stopped 
thfe  check  which  he  had  sent  to  plain- 
tiff in  payment  for  the  shaft,  and  in 
this  action,  brought  to  recover  upon 
the  check,  defendant  counterclaimed 
and  the  court  awarded  to  it  damages 
for  the  value  of  the  first  crank  shaft 
and  for  the  loss  in  the  matter  of 
extra  time  and  labor  required  for 
assembling  the  parts  to  fit  the  new 
crank  shaft,  and  as  these  damages 
were  in  excess  of  plaintiff's  claim 
defendant  gained  the  judgment.  On 
appeal  the  court  said  that,  though 
it  were  proved  to  the  satisfaction  of 
the  court  that  the  crank  shaft  was 
cracked  by  the  plaintiff  in  the  at- 
tempt to  straighten  the  bend  or  kink 
found  in  it,  that  fact  alone  could  not 
support  the  judgment,  as  the  judg- 
ment must  rest  upon  proof  that  sat- 
isfied the  court  that  it  was  negli- 
gent. The  experts  called  by  defend- 
ant were  asked  what  was  the  best 
or  the  very  best  way  to  do  the  work 
and,  although   their  answers   did  not 


indicate  the  method  employed  by  the 
plaintiff,  they  did  not  tend  to  charge 
it  with  negligence  for,  the  court 
said,  "The  test  of  plaintiff's  lia- 
bility was  not  whether  it  followed 
the  best  fashion,  but  whether  its 
method  of  repair  involved  failure  to 
employ  ordinary  care  and  skill  re- 
quired in  such  work."  The  judg- 
ment was  reversed  and  a  new  trial 
ordered.  P.  H.  Gill  &  Sons  Forge  & 
Machine  Works  v.  Detroit-Cadillac 
Motor  Car  Co.,  139  N.  Y.  App.  Div. 
205,  123  N.  Y.  Supp.  621  (1910).  A 
motion  for  reargument  was  denied, 
140  N.  Y.  App.  Div.  897,  125  N.  Y. 
Supp.   1140    (1910). 

V.     Bepair  and  launching  of  boat. 

A.     In  connection   with   storage. 

In  Webster  v.  Beebe,  2  Boyce's 
(Del.)  161,  77  Atl.  769  (1910),  plain- 
tiff brought  an  action  of  assumpsit 
to  recover  $122.25,  with  interest,  for 
services  rendered  and  materials  fur- 
nished to  defendant  in  connection 
with  the  storage  of  and  repairs  to 
a  certain  boat,  the  property  of  de- 
fendant. It  was  admitted  that  plain- 
tiff stored  the  boat  for  defendant  at 
an  agreed  price  of  $15.  It  was  also 
admitted  that  the  plaintiff  furnished 
certain  materials  and  made  certain 
repairs  to  the  boat  at  a  price  that 
had  been  agreed  upon  by  both  par- 
ties, these  two  agreements  being  sep- 
arate and  distinct,  and  having  been 
made  at  different  times.     It  was  also 
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It  is  insisted  that  as  the  measure  of  damage  the  jury  should  have 
been  told  that  when  work  is  improperly  done  the  measure  of  dam- 
age is  the  diflference  in  its  value  as  done  and  what  its  value  would 
have  been  if  it  had  been  properly  done,  and  it  is  also  insisted  that, 
to  render  one  liable  for  damages  for  the  breach  "of  a  contract  which 
arises  from  special  circumstances  and  are  so  large  as  to  be  out  of 
proportion  to  the  consideration  agreed  upon,  it  must  appear,  not 
only  that  he  knew  of  such  special  circumstances,  but  also  that  he  at 
least  tacitly  consented  to  assume  the  risk  arising  therefrom.     In 


admitted  that  nothing  had  been  paid 
by  the  defendant  to  the  plaintiff  on 
account  of  either  of  the  contracts, 
but  defendant  contended  that  he  was 
not  liable  for  the  materials  furnished 
and  labor  done,  because  the  same 
were  not  in  accordance  with  the 
terms  of  the  contract,  and  because  of 
the  damage  he  suffered  thereby.  It 
appeared  also  that  there  was  a  claim 
made  by  defendant  that  the  boat 
was  damaged  in  launching  through 
the  negligence  of  plaintiff.  The 
court  instructed  the  jury  that  if  they 
found  that  plaintiff  had  performed 
his  part  of  the  contract  for  storage 
before  he  undertook  to  launch  the 
boat,  they  should  find  in  favor  of 
plaintiff  for  the  sum  of  $15  in  any 
event,  for  there  was  nothing  in  the 
evidence  to  show  that  the  storage 
up  to  that  time  was  not  proper,  or 
that  the  boat  had  been  in  any  way 
injured;  but  that,  if  they  should  find 
that  the  agreement  concerning  stor- 
age included  the  launching  of  the 
boat  by  the  plaintiff,  and  also  con- 
clude that  the  work  of  launching 
was  improperly  done,  and  that  the 
boat  was  thereby  injured,  they  should 
take  such  fact  into  consideration  in 
determining  how  much,  if  anything 
was  due  plaintiff  for  storage.  With 
respect  to  the  repairs  to  the  boat, 
the  court  instructed  that  if  plaintiff 
furnished  the  materials  as  he  agreed 
to,  and  did  the  work  in  the  manner 
he  agreed  to  do  it,  and  the  boat  was 
delivered    to    and    accepted    by    the 


defendant,  the  plaintiff  would  be  en- 
titled to  recover  the  full  amount  of 
his  claim,  and  that  if  there  were  de- 
fects in  the  materials  furnished  and 
work  done,  if  the  defendant  accepted 
the  boat  and  failed  ta  give  notice  to 
the  plaintiff  of  such  defects,  after  he 
had  had  a  reasonable  opportunity  to 
discover  them,  the  plaintiff  would  in 
such  event  be  entitled  to  recover. 
On  the  other  hand,  if  the  jury  be- 
lieve the  repairs  were  not  in  accord- 
ance with  the  contract,  but  were  of 
some  advantage  or  benefit  to  de- 
fendant, they  should  find  for  plain- 
tiff in  such  a  sum  as  they  were  rea- 
sonably worth  to  defendant.  The 
court  further  said  that  defendant  had 
filed  in  the  case  a  notice  of  recoup- 
ment, under  which  he  had  a  right  to 
prove  and  be  allowed  any  loss  or 
damage  incurred  by  him  by  reason 
of  the  failure  of  the  plaintiff  to  per- 
form the  work  in  a  proper  manner 
and  in  accordance  with  the  contract, 
and  that  such  damage  must  be  found- 
ed upon  and  grow  out  of  the  same 
identical  contract,  and  the  jury  was 
instructed  that,  if  they  were  satis- 
fied from  the  evidence  that  the 
plaintiff  did  the  work  in  accordance 
with  the  agreement,  they  should  ren- 
der their  verdict  in  his  favor  for  the 
full  amount  of  his  claim;  but  if,  on 
the  other  hand,  they  should  find  that 
plaintiff  did  not  do  the  work  prop- 
erly, and  that  defendant  was  dam- 
aged thereby,  they  should  deduct  the 
amount    of    such    damage    from    the 
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support  of  this  contention  appellant  cites  the  opinion  of  this  court 
in  the  case  of  Wells-Pargo  &  Express  Co.  v.  Baker  Lumber  Co.,  115 
Ark.  142,  171  S.  W.  132.  In  that  case  special  damages  were  asked 
against  a  common  carrier  for  delay  in  the  delivery  of  a  part  of  the 
machmery  of  a  sawmill  occasioned  to  timber,  due  to  the  inability  of 
the  plaintiff  to  saw  the  same,  and  this  court  held  that  such  damages 
could  not  be  recovered  without  an  allegation  and  proof  that  the  car- 
rier had  special  notice  of  such  damages  at  the  time  of  the  shipment. 
And  it  is  argued  here  that  the  testimony  should  have  shown  that  ap- 


amount  of  the  claims  and  render  a 
verdict  in  favor  of  plaintiff  for  the 
^  balance,  or,  if  they  should  find  that 
the  amount  of  damage  was  greater  or 
equaled  the  claim  of  the  plaintiff, 
they  should  find  simply  for  defend- 
ant. There  was  a  verdict  for  plain- 
tiff  for   $139.96. 

B.    Caulking  vessel  on  marine  railway. 

Plaintiffs  placed  their  schooner  on 
the  marine  railway  of  defendant,  to 
be  caulked  and  otherwise  repaired, 
and  alleged  in  the  complaint  that 
the  work  was  so  defectively  done 
that,  during  a  voyage,  the  vessel 
leaked  and  the  water  came  into  con- 
tact with  some  barrels  of  lime  which 
were  in  the  cargo,  setting  fire  to  the 
vessel  which  was  burned.  Thijs  ac- 
tion was  brought  to  recover  the  value 
of  the  vessel  and  cargo.  Plaintiffs 
had  judgment  and  defendant  ap- 
pealed. It  appeared  that  defendant 
had  brought  a  prior  action  against 
plaintiffs  to  recover  its  charges  for 
making  the  repairs,  in  which  action 
no  counterclaim  was  interposed  by 
plaintiffs  and  defendant  pleaded  the 
judgment  in  that  case  as  a  bar  to 
the  present  action.  It  was  held  that 
if  the  repairs  were  defectively  made 
so  that  the  vessel  leaked,  the  dam- 
ages were  the  cost  of  having  the 
defect  repaired  and  interest  on  the 
value  of  the  plant  and  hire  of  em- 
ployees and  the  like  during  the  ad- 
ditional   delay   thus    caused,   that   this 


direct  damage  might  have  been  set 
up  as  a  defense  to  the  action  by 
defendant,  and  that,  while  the  dam 
ages  now  sued  for  would  be  a  coun- 
terclaim, the  foundation  for  them 
was  taken  away  by  the  adjudication 
in  the  other  action  that  the  defend- 
ant had  performed  its  contract.  The 
court  said  that  there  was  no  evidence 
and  no  allegation  that  the  defendant 
had  notice  that  the  vessel  was  to  be 
used  for  carrying  lime,  nor,  indeed, 
that  that  was  its  purpose,  the  evi- 
dence being  that  four  barrels  of  lime 
were  taken  on  board  among  the  car- 
go, and  that  it  was  a  remote  and  not 
a  direct  consequence  that  the  water 
from  the  leak  reached  them,  and  set 
fire  to  the  vessel,  and  the  burning  of 
the  vessel  from  the  leak  was  not  in 
the  contemplation  of  the  parties. 
The  captain  testified  that  he  could 
have  saved  the  vessel  except  for  the 
fire,  and  the  court  said  that,  even  if 
the  vessel  had  been  sunk  by  the 
leaks,  it  was  incumbent  upon  the 
plaintiffs  to  allege  and  to  prove  that 
they  used  due  diligence,  but  did  not 
and  could  not  discover  that  the  work 
was  defective  and  that  the  vessel 
would  leak  until  it  was  too  late  to 
avoid  that  consequence.  The  court 
pointed  out  that  the  complaint  not 
only  did  not  aver  that,  but  on  the 
contrary  alleged  that  the  plaintiffs 
relied  on  the  defendant  and  had  no 
knowledge  of  the  breach  of  duty  and 
violation  of  contract  by  defendant, 
and  said  that  to  start  a  vessel  on  a 
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pellant  was  advised  that  it  would  be  charged  with  responsibility  for 
the  explosion  of  the  engine,  so  that  a  charge  could  have  been  made 
proportionate  to  that  responsibility.  But  we  think  the  doctrine  of  the 
case  cited  is  not  applicable  here.  One  holding  himself  out  as  a  ma- 
chinist and  accepting  employment  to  repair  a  steam  engine  is  pre- 
sumed to  know  the  nature  and  the  character  of  the  work  he  is 
^bout  to  do  and  the  results  likely  to  follow  a  negligent  performance 
of  his  work,  and  is  therefore  liable  for  the  damage  proximately  re- 
sulting from  a  negligent  and  unskilful  performance   of  his  work. 


voyage  upon  that  assumption,  with- 
out inspection  or  trial  was  such  gross 
negligence  on  the  part  of  the  plain- 
tiffs as  to  make  that  the  proximate 
cause  of  the  disaster.  Furthermore, 
the  captain  of  the  vessel  as  a  wit- 
ness for  plaintiffs,  testified  that  he 
knew  the  vessel  was  leaking  before 
he  sailed  and  when  he  took  the  four 
barrels  of  lime  aboard.  It  was  held 
that  there  was  error  in  refusing  the 
motion  to  nonsuit.  Bell  v.  Mutual 
Mach.  Co.,  150  N.  C.  Ill,  63  8.  E. 
680   (1909). 

VI.     Plating  Jewelry. 

In  Woltag  V.  Reichgott  (N.  Y. 
Misc.),  156  N.  Y.  Supp.  133  (1913), 
plaintiff  sued  to  recover  $24.50  for 
work  performed,  to  which  claim  de- 
fendant counterclaimed,  alleging  that 
by  poor  workmanship  plaintiff  had 
damaged  a  watch  and  ring  turned 
over  to  him  for  plating.  The'  meas- 
ure of  defendant's  damage  applied 
was  the  amount  paid  by  defendant 
for  another  watch  and  another  ring, 
and  the  court  said  that,  as  it  ap- 
peared without  contradiction  that  the 
damaged  watch  and  ring  remained  in 
defendant's  possession,  the  correct 
measure  of  damage  was  the  difference 
between  the  market  value  of  the 
property  in  its  alleged  damaged  con- 
dition and  the  value  if  the  work  had 
been  performed  skilfully,  and  that 
defendant's  offer  during  the  trial 
to  turn  the  articles  over  to  the  plain- 


tiff did  not  change  the  rule  of  dam- 
ages as  plaintiff  was  under  no  obli- 
gation to  accept  the  offer.  Judg- 
ment was  reversed  and  a  new  trial 
ordered. 

VIL     Remodeling  organ. 

Plaintiff  was  the  owner  of  an  organ 
used  in  connection  with  a  merry-go- 
round  in  the  operation  of  which  he 
was  engaged  at  the  time,  and  entered 
into  ar  contract  with  the  predecessors 
in  business  of  defendant  to  convert 
the  organ  into  a  player  organ  to  play 
perforated  65-note  music,  the  work  to 
be  completed  in  about  6  weeks.  The 
contract  called  for  other  repairs,  for 
all  of  which  plaintiff  was  to  pay  $135. 
Although  plaintiff  was  making  fre- 
quent demand  that  the  contract  be 
carried  out,  it  appeared  that  nearly  a 
year  thereafter  nothing  had  been  done 
except  to  tear  the  organ  to  pieces 
and  saw  off  some  of  the  pipes,  and 
eventually  plaintiff  was  notified  that 
his  organ  had  been  remodeled  so  as  to 
play  44-note  paper  music  instead  of 
that  called  for  by  the  contract,  this 
not  being  done  until  more  than  2 
years  after  the  contract  was  entered 
into.  Plaintiff  repudiated  the  work 
and  declined  to  accept  the  organ  thus 
remodeled,  because  it  failed  to  produce 
the  volume  of  music  which  he  desired 
for  his  business,  and  further  because 
it  was  an  entire  failure,  even  as  a 
player  of  44-note  music,  in  that  the 
sound  was  low  and  there  was  a  great 
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Gibson,  Lee  &  Co.  v.  Carlin,  13  Lea  (Tenn.)  440;  Livermore  Foundry 
&  Mach.  Co.  V.  Union  Com.  &  Storage  Co.,  105  Tenn.  187,  58  S.  W. 
270,  53  L.  R.  A.  482;  Sutherland  on  Damages,  §  702. 

The  instructions  as  a  whole  correctly  submitted  the  case  to  the 
jury,  and  we  think  the  testimony  was  legally  suflScient  to  warrant 
the  jury  in  finding  that  the  damage  to  the  engine  was  such  a  proxi- 
mate result  of  its  negligent  repair  as  to  be  within  the  contemplation 
of  the  machinist  as  a  probable  result  of  his  negligence,  and  the  judg- 
ment of  the  court  below  is  therefore  affirmed. 


discord  and  a  lack  of  harmony  in 
the  notes.  Defendant  began  prepara- 
tions to  move  to  another  city,  and 
plaintiff  was  notified  to  come  and  get 
the  organ,  and  was  finally  notified 
that  defendants  were  unable  to  make 
the  repairs,  as  required,  at  any  time. 
In  the  meantime  defendant's  repre- 
sentatives suggested  that  plaintiff  buy 
a  new  organ,  which  he  had  done,  but 
not  with  the  intention  of  abandoning 
his  contract,  and  when  it  finally  be- 
came evident  that  defendant  had  not 
only  abandoned  its  contract,  but  had 
also  rendered  the  organ  worthless, 
plaintiff  filed  a  petition  fixing  the 
value  of  the  organ  at  $700  and  sought 
judgment  for  that  amount.  Plaintiff 
had  a  verdict  for  $700  upon  which 
judgment  was  rendered  and  defendant 
appealed.  The  court  said  that  defend- 
ant was  a  bailee  of  the  organ  under 
a  contract  to  remodel  it,  by  which  it 
agreed,  according  to  the  undisputed 
proof,  to  repair  it  so  as  to  convert  it 
into  one  playing  perforated  65-note 
music,  and  that  there  was  absolutely 
no  testimony  that  defendant  agreed 
only  to  undertake  to  make  the  re- 
pairs without  assurances  of  success, 
as  it  alleged  in  its  answer,  and  that 
it  did  not  perform  or  commence  to 
perform  its  contract  within  the  time 


specified,  nor  within  a  reasonable 
time  after  it  was  made,  and  that 
plaintiff  then,  or  at  any  time  there- 
after, had  the  right  to  abandon  his 
contract  and  seek  against  defendant 
whatever  relief  the  law  would  afford 
him,  and  that  under  such  conditions 
the  law  seemed  to  be  well  settled 
that  the  bailor,  if  a  chattel  had  been 
rendered  worthless  by  the  bailee, 
might  treat  it  as  a  conversion  and 
sue  the  bailee  for  its  value.  The  court 
further  said  that  the  proof  shows 
that  at  the  expiration  of  more  than 
4  years  nothing  remained  of  plaintiff's 
organ  but  a  lot  of  disconnected  parts, 
of  no  value  except,  perhaps,  as  junk, 
and  that  plaintiff  had  the  right  to 
treat  defendant's  conduct  as  a  con- 
version of  his  organ  and  to  sue  for 
its  value  and,  as  there  was  no  mate- 
rial contradiction  in  the  testimony  re- 
lating to  the  nonperformance  of  the 
contract,  the  trial  court  did  right  in 
submitting  to  the  jury  only  the  value 
of  the  organ,  although  a  different 
state  of  case  might  have  been  pre- 
sented if  the  organ  had  not  been  ren- 
dered worthless  to  defendant's  con- 
tract. The  judgment  was  affirmed. 
Symphony  Player  Co.  v.  Hackstadt, 
182  Ky.  546,  206  S.  W.  803   (1908). 

B.  L.  B. 


Digitized  by 


Google 


890      19  Nbgligence  and  Compensation  Cases  Annotated.      [Tex. 


COLUNS  v.  PECOS  &  NOBTHEBN  TEXAS  B7.  00. 

*      [Commission  of  Appeals  of  Texas,  Section  B,  May  28,  1919.] 
—  Tex.  — ,  212  8.  W.  477. 

1.  Mafiter  and  servant — ^Injuries  to  servant — ^Bole  for  determining  negligence 

on  part  of  master. 
The  correct  rule  for  determining  negligence  on  the  part  of  a  master  is 
that  where  there  is  reason  to  anticipate,  from  the  character  of  the  services 
required  and  the  manner  of  their  performance,  some  injury  may  result  to  the 
servant,  the  duty  is  incumbent  to  exercise  such  care  demanded  by  the  relation- 
ship as  will  prevent  the  injury,  and  the  failure  so  to  do  becomes  actionable 
in  the  event  injury  follows  the  breach  of  duty. 

2.  Negligence — ^Elements. 

Negligence  rests  primarily  on  two  elements:  First,  reason  to  anticipate 
injury,  and,  second,  failure  to  perform  the  duty  arising  on  account  of  that  an- 
ticipation. 

3.  Negligence — ^Wben  actionable. 

Negligence  may  exist  abstractly,  but  to  render  it  actionable,  it  must  be 
concretely  incorporated  into  some  injury. 

4.  Negligence— Anticipation  of  injury— Proximate  cause. 

Anticipation  of  injury  as  applied  in  the  determination  of  negligence  and 
proximate  cause  should  not  be  confused.  The  former  is  an  element  of  negli- 
gence, while  the  latter  is  used  to  denote  the  relative  position  of  cause  to  ef- 


OASE  NOTE. 

Liability  of  master  to  servant  for  dis- 
ease or  illness  due  to  nature  or 
condition  of  ^nployment. 

I.  Bad  air  in  coal  mine,  890-893. 
II.  Heat  and  dust  in  glass  factory, 
893-895. 

III.  Silver  nitrate  poisoning  in  mirror 

factory,  895-897, 

IV.  Systemic    poisoning    from    paint 

gian,  897-898. 
V.  Lead  poisoning  of  typesetter,  898- 

900. 
VI.  Disease  of  eyes  from  glaring  light, 
900-903, 

Introductory.  This  note  is  supple- 
mentary to  the  note  appended  to 
Wiseman  v.  Garter  White  Lead  Co., 
13  N.  0.  C.  A.  1083,  to  which  note 
reference  is  made  for  cross-references 
to  analogous  subjects  and  for  the 
scope  followed  in   the  present  note. 


L    Bad  air  in  coal  mine. 

Plaintiff,  an  employee  in  defend- 
ant's coal  mine,  claimed  that  while 
he  was  so  employed  the  air  in  the 
place  where  he  worked  became  foul 
and  ladened  with  damps  and  other 
impurities  from  the  breathing  of  which 
he  was  stricken  down,  his  health  seri- 
ously impaired,  and  he  was  rendered 
unable  to  perform  labor  for  a  V®riod 
of  about  8  months,  when  he  partially 
recovered,  but  was  still  weak  and  un- 
able to  do  the  full  work  of  a  man 
in  normal  condition.  Defendant  con- 
tended that  plaintiff's  testimony  at 
best  tended  to  ehow  that  he  suffered 
from  mere  sickness  or  disease  and  not 
a  personal  injury  within  the  meaning 
of  the  law,  and  that  the  law  which 
permitted  recovery  for  a  personal  in- 
jury related  solely  to  wounds,  bruises 
or  hurts  as  distinguished  from  suffer- 
ing, weakness,  debility  and  loss  of 
timt  arising  from  what  was  ordinarily 
termed   sickness   or   disease,   and   that 
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feet  in  ascertaining  whether  cause  is  so  related  to  effect  as  to  bring  negligence 
in  union  with  the  result  rendering  liable  a  negligent  actor  for  certain  conse- 
quences. 

5.  Negligence— Proximate  canse — ^Determination. 

Whether  a  result  can  be  chargeable  to  a  certain  dominant  cause  is  deter- 
mined by  ascertaining  whether  the  result  flows  naturally,  without  lapse,  from 
the  cause,  althoue^h  there  may  be  intervening  ancillary  or  subsidiary  causes 
which  contribute  to  the -injury. 

6.  Negligence— Incorporation  in  proximate  cause  of  anticipation  of  results. 

Proximate  cause  incorporates  in  it  such  anticipation  of  results  as  ought, 
from  the  circumstances,  to  have  been  foreseen  as  the  natural  consequences 
flowing  from  a  negligent  act. 

7.  Negligence — ^Proximate  cause — ^Determination. 

Where  some  injury  has  resulted,  chargeable  to  negligence,  later  followed 
by  serious  consequences,  to  ascertain  whether  these  consequences  proximately 
flow  from  the  negligence,  it  is  always  necessary  to  look  back  down  the  line 
for  causation,  and  if  the  consequences  naturally  flow  from  the  negligence, 
without  the  intervention  of  any  independent  cause,  such  consequences  ought  to 
have  been  foreseen,  and  are  chargeable  to  the  original  negligent  act;  or,  on 
the  other  hand,  if  the  negligent  act  produces  an  injury,  and  looking  down  the 
line  to  the  future  it  can  be  ascertained  that  other  and  more  serious  injuries 
will  naturally  flow  from  the  negligence,  without  any  intervening  independent 
cause,  these  consequences  are  probable  and  ought  to  be  foreseen  and  are 
chargeable  to  the  negligence. 

8.  Master  and  servant — ^Injuries  to  railroad  section  foreman — Creosote  poison- 

ing — ^Proximate  cause  of  permanent  injuries — Question  for  jury. 
In  an  action  against  a  railroad  company  by  a  section  foreman  for  personal 


plaintiff  was  suffering  from  mere  occu- 
pational disease  and  not  from  any  in- 
jury caused  by  failure  of  defendant 
to  properly  ventilate  the  mine.  There 
was  a  verdict  and  judgment '  for  de- 
fendant from  which  plaintiff  appealed. 
The  statute  of  the  state  required  the 
operator  of  a  mine  to  so  ventilate 
it  as  to  expel  all  noxious  and  poison- 
ous gases  in  all  the  working  parts  of 
the  mine,  and  the  court  said  that  if 
the  air  in  the  mine  had  become 
charged  with  poisonous  gases  to  any 
extent  to  materially  injure  the  plain- 
tiff while  employed  therein,  it  fol- 
lowed of  necessity  that  defendant  had 
failed  in  its  duty  to  so  ventilate  the 
room  or  place  of  work  as  to  render 
it  harmless  and  expel  the  deleterious 
agent  causing  such  injury,  and  in  such 
case  it  would  follow  with  equal  cer- 
tainty that  plaintiff  would  be  entitled 
to  recover  his  damages.  The  trial 
court  so  instructed  the  jury,  but  the 
instructions  were  qualified  by  proposi- 
tions making  the  matter  of  «ui  occu- 


pational disease  very  prominent,  and 
in  effect,  charging  that  plaintiff  could 
not  recover  if  the  injury  was  of  that 
nature,  and  that,  although  it  be  found 
that  plaintiff  was  injured,  as  claimed 
by  him,  and  that  such  injuries  re- 
sulted in  the  disabilities  alleged,  he 
could  recover  damages  only  upon  fur- 
ther proof  that  such  disabilities  were 
not  the  result  of  an  occupational  dis- 
ease. This  feature  of  the  instruction 
the  court  held  to  be  erroneous,  as  an 
occupational  disease,  if  it  meant  any- 
thing was  distinguished  from  a  disease 
caused  or  superinduced  by  an  action- 
able wrong  or  injury,  and  was  nothing 
more  nor  less  than  a  disease  which 
was  the  usual  incident  and  result  of 
the  particular  employment  in  which 
the  workman  was  engaged  as  distin- 
guished from  one  which  was  caused 
or  brought  about  by  the  employer's 
failure  in  his  duty  to  furnish  him  a 
safe  place  to  work,  and  if  the  em- 
ployer failed  to  provide  a  reasonably 
safe  place  to  work  or  failed   to   ob- 
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injuries  caused  by  his  being  poisoned  by  wet  creosote'on  ties  which  he  was 
unloading,  held  that  whether  or  not  the  permanent  injuries  sustained  by  plain- 
tiff were  the  natural  and  proximate  result  of  defendant's  original  negligence 
in  failing  to  warn  plaintiff  of  the  danger  of  poisoning  was  a  question  of  fact 
for  the  jury. 

9.  Master  and  servant — ^Injuries  to  railroad  section  foreman — Creosote  poison- 
ing— ^Proximate  canse  of  permanent  injuries — Sulficiency  of  evidence. 
In  an  action  ae^ainst  a  railroad  company  by  a  section  foreman  for  personal 
injuries  caused  by  his  being  poisoned  by  wet  creosote  on  ties  which  he  was  un- 
loading, wherein  the  testimony  was  convicting  as  to  whether  plaintiff's  per- 
manent injuries  flowed  naturally  from  defendant's  negligence  in  failing  to 
warn  plaintiff  of  the  danger  of  poisoning  and  were  the  proximate  consequences 
thereof,  held  that  there  was  evidence  requiring  the  submission  of  such  ques- 
tion to  the  jury  and  authorizing  them  to  find  such  issue  for  the  plaintiff. 

Action  against  a  railroad  company  for  personal  injuries  sustained 
by  its  section  foreman.  Judgment  of  the  Civil  Court  of  Appeals 
(173  S.  W.  250),  which  reversed  the  trial  court's  judgment  in  favor 
of  the  plaintiff  and  remanded  the  case,  reversed,  and  the  judgment 
of  the  trial  court  affirmed. 

For  plaintiff  in  error — J.  Marvin  Jones,  L.  C.  Barrett  and  James 
N.  Browning. 


serve  the  specific  requirement  of  the 
statute  with  respect  thereto,  and  as 
the  result  of  such  neglect  the  em- 
ployee was  injured,  the  liability  of 
such  employer  could  not  be  avoided 
by  calling  sutfh  injury  an  occupational 
disease  or  by  showing  that  a  disease 
of  that  nature  was  often  the  accom- 
paniment or  result  of  such  employ- 
ment even  when  all  due  care  had  been 
exercised  by  the  employer.  The  court 
said  the  material  questions  under  the 
issues  and  admitted  facts  in  the  case 
were:  The  defendant's  negligence 
with  respect  to  the  ventilation  of  the 
mine  where  plaintiff  was  employed; 
and,  if  such  negligence  was  found, 
did  plaintiff  thereby  sustain  the  in- 
jury of  which  he  complained;  and 
that  if  those  two  facts  were  estab- 
lished, defendant's  liability  to  re- 
spond in  damages  was  not  open  to 
question;  and  that  a  wrongful  injury 
which  operated  to  destroy  or  under- 
mine or  impair  the  health  of  another 
was   no   less   actionable    than    was    a 


wrong  from  which  the  injured  person 
sustained  wounds  or  bruises  or  broken 
bones.  It  was  also  held  to  be  error 
for  the  court  to  instruct  the  jury  that 
an  occupational  disease  was  not  cov- 
ered by  or  embraced  in  the  provisions 
of  the  Workmen's  Compensation  Act, 
and  the  employer  was  therefore  not 
liable  in  damages  to  one  who  con- 
tracted and  suffered  from  such  a  dis- 
ease, as  it  was  alleged  and  admitted 
on  the  trial  that  defendant  was  not 
within  the  compensation  act,  and 
therefore  plaintiff's  right  of  action, 
if  he  had  one,  was  not  founded  upon 
or  in  any  manner  controlled  by  that 
act,  and,  defendant  having  rejected 
the  act,  could  not  have  the  advantage 
or  benefit  of  any  of  its  provisions  to 
limit  or  restrict  its  liability  to  re- 
spond in  damages.  It  was  also  held 
to  be  error  for  the  court  to  inform 
the  jury  that  plaintiff  claimed  to 
have  been  injured  by  reason  of 
breathing  carbon  monoxide  gas,  com- 
monly termed  "white  gas,"  to  which 
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For  defendant  in  error — Terry,  Gavin  &  Mills,  Madden,  Trulove  & 
Kimbrough  and  Carl  Gilliland. 

SADLER,  J.  This  suit  was  filed  in  the  district  court  of  Parmer 
county  by  Robert  Collins,  to  recover  damages  from  the  Pecos  & 
Northern  Texas  Railway  Company,  for  injuries  alleged  to  have  been 
caused  by  negligent  poisoning  while  he  was  acting  for  the  defendant 
as  section  foreman  in  unloading  railroad  ties  recently  treated  with  a 
mixture  known  as  ** creosote/'  The  negligence  is  charged  to  have 
been  the  failure  of  defendant  to  warn  him  of  the  danger  of  poisoning 
resulting  from  contact  with  the  solution. 

The  findings  of  the  jury,  and  there  is  evidence  to  support  same, 
sustain  the  allegations  that  about  the  27th  of  May,  1912,  plaintiflE  was 
working  on  the  line  of  defendant's  road,  in  charge  of  a  section  gang, 
unloading  and  placing  ties  which  had  recently  been  treated  with  a 
creosote  solution  for  preservation;  that  these  ties  were  wet  with  the 
solution,  and  that  it  got  on  the  hands  and  face  of  plaintiff,  causing 
injury;  that  he  had  theretofore  handled  creosote  ties  and  timbers 
on  which  the  solution  had  dried,  but  had  no  experience  in  handling 
wet  timbers,  and  did  not  know  that  creosote,  when  wet,  would  pro- 


charge  plaintiff  excepted  as  unduly 
narrowing  the  scope  of  inquiry  where 
the  petition  charged  simply  impurity 
of  the  air  in  the  mine  such  as  is  com- 
monly termed  in  mining  **bad  air." 
As  the  court's  statement  of  plaintiff's 
claim  was  less  comprehensive  than  the 
allegations  of  the  petition,  and  the 
appellate  court  were  unable  to  say 
from  an  examination  of  the  abstract 
that  the  evidence  on  plaintiff's  x>Art 
was  such  as  to  indicate  white  gas 
alone  as  the  cause  of  the  alleged  in- 
jury, the  judgment  was  reversed  and 
the  cause  remanded  to  the  district 
court  for  a  new  trial.  Gay  v.  Hock- 
ing Coal  Co.,  —  Iowa  — ,  169  N.  W. 
360   (1918). 

n.    Heat  and  dust  in  glass  factory. 

Plaintiff  was  employed  principally 
as  a  glass  blower  in  defendant's  glass 
factory,  and  alleged  that  his  eyes  be- 
came permanently  injured  by  dust 
from  various  poisonous  substances 
which   arose  in   the  mixing  room   ad- 


joining the  room  in  which  plaintiff 
was  employed  and  which,  because  of 
defendant's  negligence  in  not  keeping 
the  mixing  room  tightly  closed,  was 
allowed  to  permeate  the  blowing  room, 
against  which  danger  plaintiff  was  not 
instructed,  and  also  because  of  the 
negligence  of  defendant  in  causing 
him  to  work  while  he  was  exposed  to 
great  heat  at  a  time  when  he  was  in 
a  generally  run  down  condition  of 
health.  There  was  a  judgment  for 
plaintiff  and  defendant  appealed.  De- 
fendant objected  to  instructions  cov- 
ering the  question  of  proximate  cause 
and  contributory  negligence,  but  the 
court  found,  as  to  the  instruction  as 
to  proximate  cause,  that  while  it  did 
not  say  in  express  terms  that  the 
jury  must  find  that  as  a  result  of  the 
condition  of  his  general  health  plain- 
tiff had  suffered  cataracts  of  the  eye, 
yet  the  instruction  was  so  plain  that 
the  jury  could  not  have  been  misled 
thereby,  and  upon  the  question  of  con- 
tributory negligence  the  instruction  of 
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duce  injury  to  his  hands  and  face  by  coming  in  contact  therewith  ; 
that  he  did  not  know  the  properties  of  the  solution,  or  that  it  was 
poisonous ;  that  defendant  did  know,  or  by  reasonable  diligence  could 
have  known,  that  the  solution .  used  by  it,  when  coming  in  contact 
with  the  skin  before  it  had  dried,  would  cause  injury  thereto,  and 
would  poison  the  flesh;  that  the  defendant  did  not  warn  plaintiflE 
of  the  dangers  of  poisoning  or  injury  which  were  incident  to  hand- 
ling wet  creosote  solution  with  his  hands,  and  permitting  it  to  come 
in  contact  with  his  face  and  hands;  that  plaintiff  was  permanently 
injured  as  a  proximate  result  of  the  poisoned  condition  produced  by 
the  solution;  and  that  this  injury  was  the  proximate  result  of  the 
negligence  of  the  defendant. 

The  honorable  Court  of  Civil  Appeals  finds  that  the  facts  are  sufiB- 
cient  to  support  the  conclusion  of  the  jury,  except,  as  it  says: 

"Assuming  that  creosote  is  a  poison,  and  so  recognized  hj  the  chemists  or 
the  medical  world,  but,  as  noted  by  them,  all  known  effects  of  such  poison 
when  applied  to  the  skin  is  a  burning  sensation  compared  to  a  sunburn,  and 
never  known  to  the  profession  or  treated  by  standard  authorities  as  producing 
constitutional  disorders,  or  systemic  poisoning,  whether  an  employer  would  be 
charged  with  negligence  in  failing  to  warn  of  such  danger,  when  it  did  not 
know  and  could  not  know  that  a  constitutional  disorder  would  result  from  such 
a  use — in  other  words,  was  such  an  injury  incidental  to  the  wrong  done,  and 


the  court  which  required  the  jury  to 
find  that  plaintiff  had  no  knowledge 
that  the  breathing  of  the  dust,  gases 
and  fumes  that  came  from  the  mix- 
ture were  injurious  to  him,  was  suffi- 
cient as,  if  he  had  no  such  knowledge, 
it  was  impossible  to  conceive  how  he 
could  have  been  guilty  of  contributory 
negligence.  It  was  contended  that 
the  instruction  as  to  contributory  neg- 
ligence was  erroneous  in  that  it  as- 
sumed that  defendant  was  negligent 
under  the  circumstances  of  the  acts 
and  omissions  complained  of.  But  the 
court  said  that,  under  the  statute 
which  required  an  employer  to  use 
every  device,  care  and  precaution 
which  it  was  practicable  and  possible 
to  use  for  the  protection  and  safety 
of  life,  limb  and  health  in  work  in- 
volving risk  or  danger  to  employees, 
the  court  said  that  if  defendant  had 
knowledge,  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  of  the 
poisonous  nature  and  deleterious  ef- 
fect  of   the   gases   and   dust   on  work- 


men, it  was  guilty  of  negligence  in 
not  so  ascertaining  that  fact,  and  in 
permitting  further  unnecessary  expo- 
sure of  its  employee,  and  that  the  in- 
struction was  not  open  to  the  objec- 
tion charged  against  it.  It  was,  how- 
ever, held  that  an  instruction  to  the 
effect  that,  because  of  plaintiff  being 
required  to  work  in  the  blowing  room 
in  the  dust,  fumes  and  gases,  he  be- 
came weak  and  sickened  and  his  gen- 
eral health  was  bad,  and  he  was  in  a 
generally  run  down  condition,  and 
that  it  was  negligence  upon  the  part 
of  the  defendant  to  allow  and  com- 
pel him  to  work  in  such  place  where 
his  eyes  were  being  subjected  to  radi- 
ated heat  while  in  such  run  down 
physical  condition,  was  erroneous,  in 
that  the  paragraph  of  the  complaint 
upon  which  it  ^as  based  did  not 
charge  any  knowledge  upon  the  part 
of  defendant  as  to  plaintiff's  run 
down  condition  of  health,  but  simply 
a  charge  that  defendant  was  guilty 
of   negligence    in   causing   plaintiff    to 
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was  it  such  as  may  have  reasonably  been  supposed  to  have  entered  into  the 
contemplation  of  the  appellant!  »  *  ♦  The  fact  that  appellee's  condition  is  a 
serious  one,  it  will  not  necessarily  follow  that  the  hands  burned  by  creosote 
produced  it,  though  the  opinion  of  the  two  doctors  may  have  warranted  the 
jury  in  finding  as  a  fact  it  did.  The  evidence  is  lacking  to  show  that  such 
injury  could  or  would  reasonably  have  been  anticipated,  and  that  appellant 
did  know  or  should  have  known  thereof,  and  therefore,  in  order  to  prevent  it, 
have  warned  appellee  of  such  danger.*' 

For  a  more  extended  statement  of  the  pleadings,  evidence,  and  dis- 
cussion of  the  Court  of  Civil  Appeals,  see  173  S.  W.  250. 

Opinion. 

Plaintiff  in  error  complains  of  the  holding  by  the  Court  of  Civil 
Appeals  that  defendant  in  error  was  not  liable  for  the  constitutional 
and  permanent  injuries  sustained  by  him,  because  it  did  not,  and 
could  not,  anticipate  that  the  failure  to  warn  him  would  naturally 
result  in  the  permanent  injuries  to  the  extent  shown  by  the  evidence. 
He  also  complains  of  the  holding  that  the  evidence  was  not  sufficient 
to  show  that  defendant  in  error  had  notice,  or  by  the  exercise  of 
ordinary  care  would  have  known,  of  the  extent  of  the  injury  pro- 
duced by  the  poisoning  of  the  creosote  ties. 


work  where  he  was  exposed  to  the 
intense  radiated  heat  at  a  time  when 
plaintiff  was  in  such  run  down  condi- 
tion, as  the  effect  of  the  instruction 
was  to  make  the  giving  of  the  order 
to  work  in  such  place,  under  the  cir- 
cumstances as  alleged  in  the  para- 
graph of  the  complaint,  negligence 
per  se,  while  the  question  was  one  of 
fact  for  the  determination  of  the  jury 
and  not  the  court.  It  was  also  held 
that  an  instruction  relating  to  the 
predisposition  of  plaintiff  to  have 
cataracts  of  the  eyes  was  erroneous 
in  that  it  related  back  and  was  based 
upon  the  prior  instruction  as  to 
plaintiff's  run  down  condition,  and 
permitted  the  jury  to  find  for  plain- 
tiff as  against  the  defendant  whether 
defendant  at  that  time  had  any 
knowledge  of  plaintiff's  generally  run 
down  condition  and  predisposition  to 
cataracts  or  not.  Because  of  these 
errors  in  the  instructions  the  judg- 
ment was  reversed  and  a  new  trial 
granted.     McBeth-Evans   Glass  Co.   v. 


Brunson,  —  Ind.  App. 
439   (1919). 


122  N.  E. 


m.     Silver  nitrate  poisoning  In  mir- 
ror factory. 

Plaintiff  had  been  employed  in  the 
factory  of  defendant,  being  in  charge* 
of  the  silvering  and  polishing  room 
and  compounding  the  mixture  used  in 
the  process  of  manufacturing  mirror 
plates,  where  certain  solutions  were 
mixed  and  applied  to  the  glass,  silver 
nitrate  being  one  of  the  ingredients 
used.  Plaintiff  became  ill  and  left 
the  employment  of  defendant,  and 
after  a  long  illness  went  to  work  else- 
where in  other  business,  and  brought 
suit  claiming  that  his  ailment  resulted 
from  silver  nitrate  poisoning,  which 
he  alleged  resulted  from  the  employ- 
ment and  from  defendant's  violation 
of  statute.  The  action  was  based 
upon  the  occupational  diseases  act 
and  the  health  and  safety  act.  The 
court  directed  a  verdict  as  to  the 
second   count,  which  was  based  upon 
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As  we  interpret  the  opinion  of  the  Court  of  Civil  Appeals,  it  holds 
that  there  is  no  evidence  supporting  the  contention  that  the  negli- 
gence of  the  defendant,  as  found  by  the  jury,  was  the  proximate 
cause  of  the  permanent  injuries.  We  further  understand  the  holding 
to  be  that,  though  the  permanent  injuries  may  be  the  natural  con- 
sequence of  the  negligence,  responsibility  therefor  cannot  be  charge- 
able against  the  defendant,  without  showing  anticipation  of  such 
permanent  injuries  to  exist  at  the  time  of  the  negligence. 

We  are  thus  brought  face  to  face  with  the  question  of  whether  or 
not,  when  permanent  injuries  result  from  negligence,  the  wrongdoer 
is  chargeable  with  all  the  consequences  that  naturally  and  proxi- 
mately flow  from  such  negligence;  also  with  the  question  as  to 
whether  or  not  there  is  any  evidence  to  support  the  finding  of  the 
jury  that  the  permanent  injuries  to  plaintiff  were  the  natural  and 
proximate  result  of  defendant's  negligence. 

We  believe  that  the  correct  rule  for  determining  negligence  is 
that  where  there  is  reason  to  anticipate,  from  the  character  of  the 
services  required  and  the  manner  of  their  performance,  some  injury 
may  result  to  the  servant,  the  duty  is  incumbent  to  exercise  such 


section  11  of  the  health  and  safety 
act,  which  was  held  to  have  no  ap- 
plication in  a  room  in  a  factory 
where  there  was  2,000  cubic  feet  of 
air  space  for  each  person  employed 
in  the  room,  the  evidence  plainly 
showing  that  there  was  much  more 
than  that  air  space  in  the  room  in 
which  plaintiff  did  his  work.  The 
other  two  counts  were  submitted  to 
the  jury,  and  a  verdict  returned  for 
defendant.  Plaintiff  moved  for  a  new 
trial  and  appealed  from  a  denial  of 
his  motion.  The  court  held  that  sec- 
tion 2  of  the  occupational  diseases 
act,  the  language  of  which  was  al- 
most entirely  confined  to  lead  poison- 
ing and  which  contained  no  general 
terms,  was  not  intended  to  include 
silver  nitrate  poisoning.  As  to  sec- 
tion 1  of  the  occupational  diseases 
act,  which  covered  any  work  or 
process  which  might  produce  any  ill- 
ness or  disease  peculiar  to  the  work 
or  process  carried  on,  or  which  sub- 
jected the  employees  to  the  danger  of 
illness    or     disease    incident     to    such 


work  or  process  to  which  employees 
were  not  ordinarily  exposed  in  other 
lines  of  employment,  the  court  held 
that  there  was  a  clear  preponderance 
of  the  evidence  that  silver  nitrate 
poisoning  was  not  an  occupational  dis- 
ease and  not  incident  to  the  making 
of  mirror  glass,  and  could  not  be  con- 
tracted by  conducting  the  processes 
and  making  the  mixtures  in  the  work 
plaintiff  did  for  defendant,  and  there- 
fore the  jury  were  warranted  in  find- 
ing defendant  not  guilty  under  the 
count  based  upon  the  occupational 
diseases  act.  The  third  count,  which 
was  based  upon  the  health  and  safety 
act,  which  provided  that  all  poison- 
ous or  noxious  fumes  or  hazards  aris- 
ing from  any  process,  and  all  dust  of 
a  character  injurious  to  the  health  of 
the  person  employed  which  was  cre- 
ated in  the  course  of  a  manufacturing 
process  within  a  factory  or  workshop, 
should  be  removed  as  far  as  prac- 
ticable by  either  ventilating  or  ex- 
haust devices.  But  the  court  said 
there    was   a    clear   preponderance    of 
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care  demanded  by  the  relationship  as  will  prevent  the  injury,  and 
the  failure  so  to  do  becomes  actionable  in  the  event  injury  follows 
the  breach  of  duty.  We  are  not  willing  to  subscribe  to  the  rule 
that  requires  the  master  to  anticipate  all  ensuing  results  which  flow 
from  the  breach,  before  duty  arises  to  exercise  care  to  prevent  the 
consequences.  Anticipation  is  applied  in  the  determination  of  negli- 
gence vel  non.  If  no  injury  may  be  anticipated,  no  duty  is  breached 
by  a  failure  to  exercise  care;  but,  if  anticipated  injury  may  result, 
then  the  duty  arises.  Negligence  rests  primarily  upon  two  elements : 
First,  reason  to  anticipate  injury;  and,  second,  failure  to  perform  the 
duty  arising  on  account  of  that  anticipation.  Negligence  may  exist 
abstractly;  but,  to  render  it  actionable,  it  must  be  concretely  incor- 
porated into  some  injury. 

In  the  Kieflf  Case,  94  Tex.  334,  60  S.  W.  543,  Chief  Justice  Gaines 
says: 

"The  negligence  which  results  in  actionable  wrone  is  the  failure  to  dis- 
charge a  duty  owed  to  the  party  injxired.  It  is  a  duty  incumbent  upon  all  men 
to  use  ordinary  care  so  to  act  as  not  to  injure  others.  The  duty  arises  when 
there  is  reason  to  anticipate  danger." 


evidence  that  the  nitrate  of  silver 
did  not  and  could  not  come  into  the 
air  from  the  steam  or  from  the  am- 
monia or  from  any  dust  in  the  room, 
and  that  the  verdict  of  the  jury  on 
that  count  was  justified.  The  court 
said  they  were  of  the  opinion  that 
the  contention  of  plaintiff  that  silver 
nitrate  poisoning  was  incident  to  the 
manufacture  of  mirrors  by  the  process 
employed  by  defendant  could  only,  be 
proved  by  general  evidence  on  that 
subject,  and  not  by  specific  examples 
supposed  to  have  occurred  in  other 
factories,  and  that  for  such  poisoning 
to  be  peculiar  to  or  incident  to  the 
work  or  process  carried  on  by  defend- 
ant, it  must  have  happened  before, 
and  must  be  such  a  disease  as  those 
familiar  with  the  process  would  realize 
was  liable  to  occur.  Amell  v.  Superior 
Mirror  Co.,  210  IlL  App.  486    (1918). 

IV.  Systemic  poisoning  from  paint  gun. 

Plaintiff  was  in  the  employ  of  the 
defendant     railway     company    at    its 
roundhouse    as    a    painter,   being    fur- 
19  N.  C.  C.  A.— 57 


nished,  for  use  in  his  work,  with  a 
spraying  appliance  known  as  a  paint 
gun,  consisting  of  a  tin  can  which 
held  about  a  gallon  of  paint  which, 
by  means  of  certain  appliances  at- 
tached to  the  can,  was  sprayed  by 
air  pressure  upon  the  cars  and  engines 
being  painted,  and  in  the  operation 
of  the  machine  it  spattered  paint 
around  and  upon  the  operator  and  en- 
veloped him  in  a  mist  or  fog  created 
by  the  spray,  which  he  was  obliged  to 
breathe  while  using  the  instrument, 
and  he  alleged  that,  while  so  engaged, 
he  became  sick,  poisoned  and  inca- 
pacitated for  any  kind  of  work  by 
reason  of  inhaling  and  breathing  into 
his  system  the  poisonous  material 
thrown  out  from  the  machine,  and 
that  by  reason  of  such  sickness,  poi- 
soning and  incapacitation  for  work  he 
had  been  caused  great  physical  pain 
and  mental  suffering  and  had  been 
permanently  injured  and  totally  inca- 
pacitated for  life.  The  action  was 
brought  under  the  Federal  Employers* 
Liability   Act,   and   it   was   contended 
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See  Ebersole  v.  Sapp,  208  S.  W.  156. 

In  Heiting  v.  Railway  Co.,  252  111.  466,  96  N.  B.  842,  Ann.  Cas. 
1912  D  451,  it  is  held  that: 

**It  is  not,  however,  essential  to  make  a  negligent  act  the  proximate  cause 
of  an  injury  that  the  particular  injurious  consequences  and  the  precise  man- 
ner of  their  infliction  could  reasonably  have  been  foreseen.  If  the  consequences 
follow  in  unbroken  sequence  from  the  wrong  to  the  injury  without  any  inter- 
vening efficient  cause,  it  is  sufficient  that  if  at  the  time  of  the  negligence  the 
wrongdoer  might  by  the  exercise  of  ordinary  care  have  foreseen  that  some 
injury  might  result  fromi  the  negligence.'' 

Anticipation  of  injury  as  applied  in  the  determination  of  negli- 
f^ence-  and  proximate  cause  should  not  be  confused.  The  former  is 
an  element  of  negligence,  while  the  latter  is  used  to  denote  the  rela- 
tive position  of  cause  to  effect  in  ascertaining  whether  cause  is  so 
related  to  eflPect  as  to  bring  negligence  in  union  with  the  result  ren- 
dering liable  a  negligent  actor  for  certain  consequences.  Whether  a 
result  can  be  chargeable  to  a  certain  dominant  cause  is  determined 
by  ascertaining  whether  the  result  flows  naturally,  without  lapse, 
from  the  cause,  although  there  may  be  intervening  ancillary  or  sub- 
sidiary causes  which  contribute  to  the  injury.  Proximate  cause  in- 
corporates in  it  such  anticipation  of  results  as  ought,  from  the  cir- 


by  defendant  that  such  act,  which 
provided  for  a  recovery  of  an  action 
by  an  employee  ** suffering  injury," 
must  be  given  a  restrictive  meaning 
and  must  be  confined  to  injuries 
which  were  attended  with  force  and 
violence.  The  court  said  that  if  this 
contention  was  sound  it  would  limit 
the  scope  and  effect  of  the  act  and 
would  draw  from  its  operation  any 
recognized  causes  of  action  which  in- 
jured persons  might  have  against 
railroads  engaged  in  interstate  com- 
merce, but  the  court  said  that  the 
declaration  clearly  stated  a  cause  of 
action  under  the  principles  of  the 
conunon  law,  and  if  it  should  be  held 
that  the  suit  could  not  be  sustained 
under  the  Employers'  Liability  Act 
the  effect  would  be  merely  to  remit 
the  plaintiff  to  his  common-law  action, 
which  would  subject  him  to  the  de- 
fenses of  contributory  negligence  and 
the  assumption  of  the  negligence  of 
fellow-servants,  and  that  such  defenses 
had  never  been  potential  in  the  pre- 


vention of  suits  for  personal  injury, 
and  judgment  for  plaintiff  was  af- 
firmed. Baltimore  &  O.  E.  Co.  v. 
Branson,  128  Md.  678,  98  AtL  225 
(1916).  This  case  was  reversed,  how- 
ever, on  the  ground  that  the  work  in 
which  plaintiff  was  engaged  was  not 
a  part  of  interstate  commerce.  242  U. 
S.  623,  61  L.  Ed.  634,  37  Sup.  Ct.  244 
(1917). 

V.     Lead   poisoning   of   typesetter. 

One  employed  by  defendant  as  a 
typesetter  brought  an  action  to  re- 
cover damages  for  alleged  lead  poison- 
ing claimed  to  have  been  contracted 
by  her  while  so  employed.  A  verdict 
was  returned  in  her  favor  on  Decem- 
ber 31  for  $10,000,  and  on  January  3, 
before  judgment  was  rendered  on  the^ 
verdict,  she  died.  Later  her  death 
was  suggested  of  record  and  her  ad- 
ministrator substituted  as  plaintiff. 
The  court  required  a  remittitur  of 
$2,000,  and  judgment  was  rendered 
for   $8,000  nunc   pro   tunc   as   of   De- 
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cumstances,  to  have  been  foreseen  as  the  natural  consequences  flow 
ing  from  a  negligent  act. 

In  Railway  Co.  v.  Leslie,  57  Tex.  83,  6  Am.  Neg.  Cas.  492,  our  Sii 
preme  Court  says:  *    . 

**.The  liability  of  the  defendant  is  measured  by  the  fact  that  the  injury 
received  follows  proximately  from  the  culpable  act  complained  of,  and  if 
erysipelas  sprang  from  the  injury,  the  dangers  from  that  disease,  as  well  as 
the  sufferings  produced  by  it,  constitute  a  portion  of  the  injury  itself,  and  it 
is  none  the  less  so  because,  under  similar  accidents  producing  fractures,  that 
disease  would  not  ordinarily  ensue." 

Judge  Brown,  in  Railway  Co.  v.  Powers,  101  Tex.  161,  105  S.  W. 
491,  says: 

'*The  railroad  company,  being  liable  for  the  infliction  of  the  injury  on 
the  party,  would  be  liable  for  all  the  consequences  flowing  from  that  injury, 
including  such  as  a  jury  might  say  from  the  evidence  presented  to  them  would 
with  reasonable  probability  occur  at  some  future  time." 

In  Railway  Co.  v.  Smith,  148  S.  W.  820,  it  is  said  that: 

"It  is  not  necessary  that  the  precise  injury  should  have  been  anticipated, 
but  that  some  injury  might  follow  from  the  act  of  negligence.  'The  injuries, 
proximate  ahd  natural  consequences  of  an  act  of  negligence,  are  always  deemed 
to  be  foreseen.'  *' 

Where  some  injury  has  resulted,  chargeable  to  negligence,  later 


cember  31.  Upon  appeal  to  the  appel- 
late court  the  judgment  was  affirmed. 
The  declaration  consisted  of  six 
counts,  four  based  upon  the  occupa- 
tional disease  act  and  two  upon  the 
common-law  counts,  but  reliance  was 
placed  wholly  upon  the  counts  based 
upon  the  occupational  disease  act. 
The  declaration  alleged  in  substance 
that  the  work  carried  on  in  the  shop 
of  plaintiff  produced  diseases  peculiar 
thereto  and  subjected  the  employees 
to  the  dangers  of  lead  poisoning,  and 
that  such  diseases  could  be  easily 
prevented  by  the  adoption,  of  reason- 
able and  approved  devices  and  means, 
and  that  defendant  wilfully  violated 
the  statute  in  not  adopting  reasonable 
means  and  devices  for  the  protection 
of  the  employees.  Three  questions  of 
fact  arose  in  the  case,  first,  as  to 
whether  lead  poisoning  was  incident 
or  peculiar  to  the  work  of  a  setter  or 
distributor  of  type  within  the  mean- 
ing of  the  statute;  second,  whether 
plaintiff   in    error    used   such    care   in 


providing  reasonable  and  appropriate 
devices  and  means  for  the  prevention 
of  lead  poisoning,  as  was  required  by 
the  statute,  and  third,  whether  plain- 
tiff's intestate  was  suffering  from  lead 
poisoning,  it  being  contended  by  de- 
fendant that  there  was  no  evidence  in 
the  record  which  fairly  tended  to 
prove  either  of  such  questions  of  fact. 
The  court  held  that  while  the  evi- 
dence offered  on  the  part  of  plaintiff's 
intestate  on  some  of  the  questions  was 
meager,  and  the  evidence  offered  by 
the  defendant  was  of  such  a  charac- 
ter as  to  appeal  strongly  to  a  tribunal 
commissioned  to  determine  questions 
of  fact,  there  was  sufficient  evidence 
in  the  record  on  behalf  of  plaintiff's 
intestate  from  which,  if  it  stood  alone, 
the  jury  could,  without  acting  unrea- 
sonably in  the  eye  of  the  law,  find 
that  each  had  been  proven,  and  there- 
fore peremptory  instructions  for  de- 
fendant were  properly  refused.  It 
was  contended  that  the  original  cause 
of   action   abated   upon   the    death    of 
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followed  by  serious  consequences,  to  ascertain  whether  these  conse- 
quences proximately  flow  from  the  negligence,  it  is  always  necessary 
to  look  back  down  the  line  for  causation;  and  if  the  consequences 
naturally  flow  from  the  negligence,  without  the  intervention  of  any 
independent  cause,  such  consequences  ought  to  have  been  foreseen, 
and  are  chargeable  to  the  original  negligent  act.  Or,  on  the  other 
hand,  if  the  negligent  act  produces  an  injury,  and  looking  down  the 
line  to  the  future  it  can  be  ascertained  that  other  and  more  serious 
injuries  will  naturally  flow  from  the  negligence,  without  any  inter- 
vening independent  cause,  these  consequences  are  probable,  and 
ought  to  be  foreseen,  and  are  chargeable  to  the  negligence.  We  cite 
further  on  this  question  the  Bellar  Case,  51  Tex.  Civ.  App.  154,  112 
S.  W.  323 ;  the  Peterson  Case,  28  Tex.  Civ,  App.  194,  67  S.  W.  133 ; 
Billman  v.  Railway  Co.,  76  Ind.  166,  40  Am.  Rep.  230 ;  Cowan  v.  Tele- 
graph Co.,  122  Iowa  379,  98  N.  W.  281,  64  L.  R.  A.  545,  101  Am.  St. 
Rep.  268;  Sorenson  v.  Railway  Co.  (C.C),  36  Fed.  166;  Buck,  Admin- 
istrator V.  Railway  Co.,  96  Ind.  346,  49  Am.  Rep.  168. 

The  defendant  in  error  relies  upon  the  Bigham  Case,  90  Tex.  223, 
38  S.  W.  162,  and  the  Welch  Case,  100  Tex.  118,  94  S.  W.  333,  as 


the  defendant  in  error's  intestate 
after  the  verdict  and  before  entry  of 
final  judgment.  The  court  said  that 
the  situation  created  by  the  death  of 
the  intestate  before  the  entry  of  final 
judgment  was  in  no  way  affected  by 
the  entry  of  the  judgment  nunc  pro 
tunc  as  of  December  31,  as  the  situa- 
tion was  not  such  as  called  for  or 
warranted  the  entry  of  such  a  judg- 
ment, and  pointed  out  that,  under  the 
statutes  of  the  state  and  the  rules  as 
established  thereunder,  if  a  plaintiff 
in  a  suit  brought  to  recover  damages 
for  personal  injuries  died  before  final 
judgment,  from  some  cause  other  than 
the  injuries  for  which  damages  are 
sought,  the  cause  of  action  survived 
to  the  personal  representative  of  de- 
ceased plaintiff,  but  if  plaintiff's 
death  resulted  from  the  injury  for 
which  damages  were  sought  the  suit 
abated  and  could  not  be  further 
prosecuted,  and  held  that,  in  making 
a  motion  for  a  new  trial  and  in  ar- 
rest of  judgment,  the  action  of  de- 
fendant   was     inconsisttnt     with    th« 


claim  that  deceased  died  as  a  result 
of  the  alleged  injury,  and  that,  hav- 
ing taken  the  position  in  the  trial 
court  that  she  died  of  some  disease 
other  than  that  for  which  she  claimed 
damages,  defendant  could  not  con- 
tend on  appeal  that  the  trial  court 
erred  In  rendering  judgment  on  the 
verdict  after  the  substitution  of  the 
administrator  as  plaintiff.  The  judg- 
ment was  affirmed.  Wilcox  v.  Inter- 
national Harvester  Co.  of  America, 
278  HI.  465,  116  N.  E.  151  (1917), 
aff'g  198  111.  App.  33   (1916). 

VL    Disease  of  eyes  from  glarlxig 
light. 

Plaintiff  for  2  years  was  occupied 
in  the  operation  of  certain  power- 
driven  finishing  rolls,  with  which  cer- 
tain dies  were  used  for  pressing  sheets 
of  steel  and  forming  them  into  de- 
sired sizes,  and  seeing  that  the  sheets 
of  steel  as  they  came  from  the  rolls 
were  of  perfect  texture  and  precise 
dimensions  and,  at  the  same  time 
measuring  the  sttel  in  a  minute    and 
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sustaining  its  proposition  that  plaintiff  can  have  no  recovery  for  the 
permanent  injuries  sustained,  because  they  could  not  be  foreseen. 

It  is  believed  that,  when  properly  understood,  the  Bigham  Case 
is  in  consonance  with  the  position  which  we  take.  In  that  case  it  is 
held,  as  we  interpret  it,  that  the  railway  company  was  not  liable 
for  the  injuries  to  Bigham,  because,  in  the  negligent  act,  anticipation 
of  injury  to  a  person  did  not  exist.  The  court  in  that  case  held  that 
Bigham 's  injury  was  chargeable  to  an  independent  cause,  which  in- 
dependent cause  was  not  in  anticipation  of  defendant.  As  we  under- 
stand the  application  of  the  rule  there  announced,  it  is  that  where 
an  independent  cause  follows  a  negligent  act,  in  order  to  connect 
the  subsequent  result  with  the  original  cause,  such  independent  cause 
producing  the  result  should  have  been  anticipated  by  the  original 
wrongdoer.  We  do  not  understand  that  case  as  militating  against 
the  doctrine  that  where  anticipation  of  injury  arises,  or  is  chargeable 
to  an  actor,  he  will  be  responsible  for  all  of  the  consequences  which 
naturally  and  proximately  flow  from  that  wrong.  The  court  in  that 
case,  in  our  opinion,  uses  ** anticipation'*  or  **foresee,''  not  as  apply- 
ing to  the  injury  sustained  by  Bigham  as  such,  but  as  applicable  to 


particular  way  through  the  use  of 
delicate  measuring  instruments,  such 
measuring  being  done  under  electric 
light  of  high  power  maintained  about 
18  inches  above  the  plane  of  the  steel 
sheet.  The  surfaces  of  the  steel  sheets 
were  almost  as  bright  as  a  mirror 
and  the  surfaces  of  the  rolls  were 
bright.  The  sheets  were  long,  and  as 
they  came  through  the  rolls  were  con- 
tinuously waving  and  shaking  so  that 
there  was,  at  all  times,  an  intense 
glare  of  light,  and  at  times  flashes  of 
light  flashed  into  plaintiff's  eyes,  and 
he  was  obliged  to  strain  his  eyes  to 
the  utmost  to  discover  the  condition 
of  the  sheets  with  respect  to  tex- 
ture, dimensions,  irregularities  and 
scratches.  To  produce  steel  sheets  of 
the  quality  indicated,  they  were  put 
through  various  processes,  such  as 
dipping  into '  chemicals  and  applying 
oils,  greases  and  water  before  reach- 
ing the  rolls,  and  plaintiff's  eyes, 
hands  and  system  became  saturated 
with  these  substances,  so  that  his 
health    and    the    sight    of    both    eyes 


were  ultimately  destroyed.  He  noti- 
fied defendant  that  his  eyesight  was 
becoming  blurred  an^  foggy,  and  that 
he  could  not  read  the  instrument  as 
clearly  as  before,  and  an  examination 
was  made  by  defendant's  physician, 
but  plaintiff  was  sent  back  to  his 
work,  where  he  remained  for  some 
time,  when  he  notified  defendant  that 
he  could  not  see  to  do  the  work  and 
was  then  told  to  go  home.  He  was 
not  provided  with  goggles  or  other 
devices  to  prevent  the  splashing  of 
liquids  into  his  eyes  or  diminish  the 
strain  upon  them,  and  defendant  gave 
him  no  notice  or  warning  of  the  dan- 
gers of  injury  to  his  eyesight  or 
health  nor  instructions  in  that  regard, 
and  he  was  ignorant  of  such  danger. 
It  was  also  alleged  that  at  the  time 
of  entering  "upon  such  work  plaintiff 
was  possessed  of  perfect  eyesight  and 
health,  and  that  the  disease  con- 
tracted from  the  work  was  aggra- 
vated through  the  overheated  condi- 
tion of  the  place  in  which  he  was  re- 
quired  to   work,   and   also   by   strains 
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the  intervening  independent  cause  producing  that  injury;  that  is, 
since  the  cause  producing  the  injury  is  an  independent  one,  the  re- 
sult of  that  cause  is  independent  of  the  original  negligence,  and  does 
not  arise  proximately  from  it.  The  same  may  be  said  with  reference 
to  the  holding  in  the  Welch  Case.  The  view  here  given  with  refer- 
ence to  the  Bigham  Case  is  believed  to  be  sustained  by  reference  to 
the  Kellogg  Case,  94  U.  S.  469,  24  L.  Ed.  259,  cited  in  support  of  the 
holding  in  the  Bigham  Case,  wherein  it  is  said: 

''The  question  always  is:  Was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury,  a  continuous  operation  f  Did  the  facts  constitute 
a  continuous  succession  of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent  cause  intervening  between  the 
wrou^  and  the  injury  f  It  is  admitted  that  the  rule  is  difficult  of  application. 
But  it  is  generally  held  that,  in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  was  the  natural  and  probable  consequence  of 
the  negligence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances." 

Whether  or  not  the  permanent  injuries  suffered  by  plaintiff  were 
the  natural  and  proximate  result  of  defendant's  original  negligence 
was  a  question  of  fact  to  be  determined  by  the  jury.  Powers  Case, 
supra;  City  of  Galveston  v.  Posnainsky,  62  Tex.  118,  50  Am.  Rep. 
517;  Seckinger  v.  Mfg.  Co.,  129  Mo.  590,  16  Am.  Neg.  Cas.  387,  31 


caused  by  defects  in  the  machinery 
and  lack  of  necessary  assistance,  and 
that  he  frequently  complained  to  de- 
fendant concerning  the  defective  con- 
dition of  the  machinery  and  repeated 
promises  were  made  to  remedy  the  de- 
fect. In  the  trial  court  there  was  a 
judgment  for  defendant  on  the  ground 
that  the  injury  was  within  the  Work- 
men's  Compensation  Act.  The  court 
of  appeals,  however,  held  that  the  ac- 
tion did  not  come  within  the  Work- 
men's Compensation  Act,  which  only 
provided  for  injury  or  death  of  em- 
ployees and  made  no  provision  for 
disease,  and  said  that  plaintiff's  trou- 
ble was  not  due  to  causes  outside  the 
employment  of  his  work,  nor  was  it 
one  of  accident  or  of  traumatism  in 
the  sense  of  violence,  but  was  due  to 
causes  incident  to  his  service,  whose 
effect  upon  his  eyesight  and  health 
were  alleged  to  have  been  unknown 
to  him,  though  within  knowledge  rea- 
sonably  imputable   to   defendant,   and 


that  the  disease  complained  of  de- 
veloped and  progressed  by  gradual 
process  until  it  culminated  at  last  in 
the  loss  of  plaintiff's  eyesight  and 
health.  The  court  said  that  the  case 
set  out  in  the  petition  fell  weU  with- 
in principles  of  the  common  law  as 
the  general  rule  was  that,  where  an 
employer  placed  or  continued  an  em- 
ployee for  a  substantial  length  of 
time  in  the  regular  performance  of 
work,  and  under  conditions  which  in 
the  absence  of  preventive  means  and 
precautions  were  liable  to  engender  in 
the  employee  a  disorder  of  serious 
and  injurious  character,  regardless  of 
the  name  by  which  the  disease  was 
known,  it  was  the  duty  of  the  em- 
ployer to  warn  and  instruct  the  em- 
ployee as  to  the  dangers  and  to  fur- 
nish him  with  reasonably  effective 
means  to  avoid  them,  and  where,  as 
the  direct  result  of  failure  to  per- 
form this  duty,  an  employee  in  the 
exercise  of  reasonable  care  suffers  in- 
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S.  W.  957 ;  Wieting  v.  Town  of  Millston,  77  Wis.  523,  46  N.  W.  879 ; 
Railway  v.  Kemp,  61  Md.  619,  48  Am.  Rep.  134. 

In  the  instant  ease,  defendant's  negligence  caused  anticipated  in- 
jury. The  testimony  is  conflicting  as  to  whether  the  permanent  in- 
juries flowed  from  that  negligence  naturally  and  were  the  proximate 
consequences  of  same.  There  is  evidence  in  the  record  requiring  the 
submission  of  this  question  to  the  jury,  and  upon  which  it  was  au- 
thorized to  find  that  issue  for  the  plaintiff. 

In  view  of  the  disposition  to  be  recommended  in  this  case,  we  have 
considered  the  other  assignments  of  error  presented  by  appellant, 
and  find  therein  no  error  calling  for  a  reversal  of  the  judgment  of 
the  lower  court.  The  paragraph  of  the  court's  main  charge  to  which 
exception  is  leveled  is  cured  by  the  special  charge?  given  at  the  re- 
quest of  the  defendant. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the  Court 
of  Civil  Appeals  should  be  reversed,  and  the  judgment  of  the  trial 
court  afllrmed. 

PHILLIPS,  C.  J.  The  judgment  recommended  by  the  Commission 
of  Appeals  is  adopted  and  will  be  entered  as  the  judgment  of  the 
Supreme  Court. 


jury  through  a  disorder  so  contracted, 
he  is  entitled  to  recover.  The  court 
further  said  that  the  right  of  recov- 
ery upon  the  facts  stated  was  found 
in  both  constitutional  and  statutory 
provisions  of  the  state  of  Ohio,  there 
being  a  constitutional  provision  that 
no  right  of  action  should  be  taken 
away  from  an  employee  when  the  in- 
jury, disease  or  death  arose  from  fail- 
ure of  the  employer  to  comply  with 
any  lawful  requirement  for  the  pro- 
tection of  the  lives,  health  and  safety 
of  employees,  and  there  being  a  stat- 
utory provision  requiring  that  every 
employer  should,  without  cost  to  the 
employee,  provide  reasonably  effective 
devices,  means  and  methods  to  pre- 
vent the  contraction  by  his  employees 
of  illness  or  disease  incident  to  the 
work  or  process  in  which  such  em- 
ployees were  engaged,  and  that  the 
effect  of  this  statutory  provision  was 
to  charge  the  employer  with  the  duty 
to    protect    employees    from    the    con- 


tra<^tion  of  disease  which  was  inci- 
dent to  the  work  they  were  required 
to  perform,  the  intent  of  such  stat- 
ute finally  being  to  require  the  em- 
ployer, where  necessary,  to  ascertain 
what  devices,  means  and  methods 
would  be  reasonably  effective  to  pre- 
vent contraction  of  an  occupational 
disease,  and  that,  although  the  stat- 
ute provided  a  penalty  for  failure  to 
comply  therewith,  the  liability  there- 
under was  not  limited  to  the  pen- 
alty, for  the  rule  was  that  where  a 
statute,  although  penal  in  character, 
plainly  imposed  a  duty  for  the  bene- 
fit of  a  class  of  individuals,  a  right 
of  action  accrued  to  a  person  of  that 
class  who  was  injured  through  breach 
of  the  duty.  It  was  therefore  held 
that  the  denial  of  a  right  of  recovery 
was  error  both  under  the  common  law 
and  the  statute,  and  judgment  was  re- 
versed. Zajkowski  v.  American  Steel 
&  Wire  Co.,  —  C.  0.  A.  — ,  258  Fed.  9 
(1918).  B.  L.  8. 
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EDWABD  E.  McMOBBAN  &  CO.. v.  INDUSTBIAL  COBOnSSION 

et  al. 

[Supreme  Court  of  Illinois,  December  17,  1919.] 

290  111.  569,  125  N.  £.  284. 

Workmen's  Ckunpensation — ^Illinois  act — ^Finger  Injury—- Loss  of  first  phalmnge. 

The  loss  by  an  employee  of  about  one-sixteenth  of  the  phalange  bone  of 

his  right  index  finger  does  not  constitute  the  loss  of  the  first  phalange  of  such 


CASE  NOTE. 

Injury  to  or  loss  of  fingers  or  bands 
and    compensation    therefor. 

I.  Injuries  as  equivalent  to  loss  of 
hand,  905-912. 

A.  All   fingers   and   thumb   lost, 

905-906. 

B.  All  fingers  and  first  phalanx  of 

thumb  lost,  906-907. 

C.  All  fingers  and  most  of  palm 

lost,  907-908. 

D.  Three  fingers  lost,  one  anky- 

losed,  908. 

E.  Three  fingers  lost,  one  crooked, 

palm  injured,  908-909. 

F.  Three  fingers  lost,  one  muti- 

lated, 910. 

G.  Three  fingers  and  two  joints 

of  fourth  lost,  thumb  in- 
jured, 910. 
H.  Two  fingers  and  two  joints  of 

other  two  lost,  911. 
I.  Three  fingers,  other  injuries, 

911-912. 
J.  Three-fourths   loss  of   use  of 
hand,  912. 
II.  Injury  as  equivalent  to  loss  of 
finger  or  thumb,  912-915. 

A.  Loss  of  part  of  second  phalanx 

of  finger,  912. 

B.  Loss  of  first  phalanx,  cellulitis 

of  joints,  912-913. 

C.  Injury    to    extensor    muscles, 

curved  fingers,  913. 

D.  Stiflf  finger,  913-914. 

E.  Useless  thumb  left  for  appear- 

ance, 914-915. 
III.  Loss  of  part  of  phalanx  as  loss  of 
phalanx,  915-921. 


A.  Tip  of  finger  bone,  915-916. 

B.  One-eighth  inch  of  finger  bone, 

916-917. 

C.  One-fourth  inch  of  finger,  917. 

D.  One-fourth  and  one-eighth  in- 

ches of  bones  of  fingers, 
917-918. 

E.  One-fourth  of  phalanx  of  finger, 

918-919. 

F.  Substantially  all  of  distal  pha- 

lanx of  finger,  919. 

G.  One-half  of  distal  phalanx  of 

thumb,  919-920. 
H.  End  of  bone  of  second  phalanx 
of  thumb,  920-921. 
IV.  Injury  to  more  than  one  digit, 
921-928. 

A.  Loss  of  four  fingers,  921. 

B.  Loss    of    third     and     fourth 

fingers;  first  joint  of  sec- 
ond, 921. 

0.  Loss    of    third    and     fourth 

fingers;     laceration      of 
second,  921-922. 

D.  Loss  of  second  finger;  first  and 

third  stiflf,  922-923. 

E.  Loss  of  first, -second  and  third 

fingers   and   phalanx   of 
fourth,  923. 

F.  Contraction    of    second    and 

third  fingers,  923-924. 

G.  Third  finger  stiff;  loss  of  pha- 

lanx of  fourth,  924. 
H.  Loss  of  two  phalanges  of  first 
finger;  part  of  third  pha- 
langes of  second  and 
third;  deformity  of 
fourth,  924-926. 

1.  Laceration  of  third  finger;  losa 

of  first  phalanx  of  second, 
926. 
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finger  within  the  meaning  of  clause  6  of  paragraph  (e)  of  section  8  of  the 
Illinois  Workmen's  Compensation  Act  [OalL  1920  Stat.  V  ^^75(8)],  where, 
although  the  bone  is  more  callous  than  usual,  the  injury  does  not  interfere 
with  the  use  of  the  distal  joint,  which  still  remains  serviceable,  and  the  tip  of 
the  finger  will  continue  to  be  susceptible  to  cold  and  heat,  and  there  remains 
enough  of  the  bone  to  give  the  use  of  the  finger. 

Writ  of  error  to  review  a  judgment  of  the  circuit  court  affirming 
an  award  of  the  Industrial  Commission.  Reversed  and  remanded  with 
directions. 


J.  First  and  second  fingers 
mashed;  injury  to  ten- 
dons, 926-927. 

E.  Loss  of  fourth  finger,  fracture 
of  metacarpal  bone  of 
third  finger;  infection, 
927. 

L.  Loss  of  first  finger  with  meta- 
carpal bone,  loss  of  fiexor 
tendon  of  second  finger, 
and  laceration  of  all  ten- 
dons cf  palm,  927-928. 
V.  Combination  with  other  injuries, 
928-931. 

A.  Injury  to  arm  and  hand,  928- 

929. 

B.  Partial  loss  of  hands  with  in- 

jury to  eye,  929. 

C.  Loss  of  phalanges  with  disa- 

bility, 929-931. 

1.  Amputation  following  pe- 

riod  of  disability,   929- 
930. 

2.  Amputation     inunediately 

following  injury,  930-931. 
VI.  Prior  injury,  931. 

A.  Prior  loss  of  part  of  finger  in 

awar^  for  loss  of  hand, 
931. 

B.  Loss  of  one  hand;    prior  loss 

of  other,  931. 
VII.  Effect  of  ability  to  use  appliance, 
931. 

L     InjTules  as  equivalent  to  loss  of 


A.     AU  fingers  and  thumb  lost. 

The     Industrial     board     determined 
that     claimant    sustained     a    personal 


injury,  resulting  in  the  loss  by  sepa- 
ration of  his  thumb  and  all  of  the 
four  fingers  of  the  right  hand  at  the 
metacarpal  articulation,  and  asked  the 
court  to  determine  the  number  of 
weeks  for  which  he  was  entitled  to 
compensation.  The  court  said  that 
the  facts  showed  that  the  injuries 
which  claimant  received  resulted  in 
what  is  termed,  under  the  act,  a  per- 
manent partial  disability,  and  they 
were  therefore  required  by  the  ques- 
tion to  construe  section  31  of  the  act, 
which  section,  after  making  a  spe- 
cific provision  for  the  loss  by  sepa- 
ration of  phalanges  or  entire  fingers, 
and  for  the  loss  by  separation  of  one 
hand  at  or  above  the  wrist  joint,  con- 
cluded with  a  provision  that  in  aU 
other  cases  of  permanent  partial  dis- 
ability, including  any  disfigurement 
which  might  impair  the  future  use- 
fulness or  opportunities  of  the  injured 
employee,  compensation  in  lieu  of  all 
other  compensation  should  be  paid 
when  and  in  the  amount  determined 
by  the  industrial  board,  not  to  exceed 
55  per  cent  of  the  average  weekly 
wages  for  a  period  of  200  weeks.  The 
court  held  that,  under  that  section, 
they  must  conclude  that  the  legisla- 
txire  did  not  intend  that  for  the  loss 
of  two  or  more  fingers  on  one  hand 
in  the  same  accident  the  amount  of 
compensation  could  be  arrived  at  by 
multiplying  the  schedule  allowance 
for  one  finger  by  the  number  of  fin- 
gers lost,  because  such  an  interpreta- 
tion would  lead  to  the  absurd  result 
that,  for  the  loss  of  an  entire  hand 
at    or   above   the   wrist,   the   schedule 
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For  plaintiff  in  error — Gallagher,  Kohlsaat  &  Rinaker. 

MR.  JUSTICE  STONE  delivered  the  opinion  of  the  court : 

This  cause  is  brought  to  this  court  on  writ  of  error  to  the  circuit 


would  allow  compensation  for  150 
weeks,  while  multiplying  the  specific 
allowance  for  each  finger  and  adding 
the  allowance  for  a  thumb,  there 
would  be  a  total  of  180  weeks,  and 
that  therefore  such  an  injury  as  the 
one  in  question  must  fall  under  the 
general  provision,  and  further,  al- 
though that  provision  would  seem, 
when  standing  alone,  to  give  the 
board  discretion  in  all  such  cases  not 
to  exceed  200  weeks,  nevertheless, 
when  read  as  a  whole  and  taken  in 
connection  with  the  general  plan  and 
purpose  of  the  act,  it  was  clear  that 
the  legislature  never  intended,  gen- 
erally speaking,  by  such  general  pro- 
vision that  the  board  could,  in  its 
discretion,  allow  for  a  less  injury 
more  than  was  provided  in  the  spe- 
cific schedule  for  a  greater  injury. 
The  court  said,  however,  if  such  un- 
usual and  extraordinary  facts  should 
arise,  of  which  they  were  unable  to 
conceive  of  any  instance  at  that  time, 
in  which  the  judgment  of  the  board 
that  injury  by  severance  of  a  part 
and  less  than  the  whole  member  would 
entitle  the  injured  employee  to  com- 
pensation for  a  greater  period  than 
that  specifically  provided  for  in  the 
schedule  for  the  loss  of  the  whole, 
the  board  would  bo  authorized  to  re- 
sort to  the  general  provision  and 
grant  such  allowance  for  such  a  pe- 
riod as,  in  its  judgment,  would  be 
proper,  not  to  exceed  200  weeks.  In 
re  Maranovitch,  —  Ind.  App.  — ,  117 
N.  E.  530  (1917). 

B.    All   fingers   and   first  phalanx   of 
thnmb  lost. 

While    claimant   was   engaged   as   a 
transfer  man  in  operating  an  electric 


motor  truck  as  an  employee  of  the 
American  Express  Company,  the  mo- 
tor truck  came  into  collision  with  a 
yard  engine,  and  claimant  sustained 
accidental  injuries  which  necessitated 
amputation  of  all  four  fingers  of  his 
right  hand  up  to  and  including  the 
greater  portion  of  their  proximal  pha- 
langes, leaving  stumps  with  no  sepa- 
rations between  the  ends,  but  with 
no  involvement  of  the  metacarpal 
bones.  There  was  also  a  laceration 
and  fracture  of  the  terminal  phalanx 
of  his  right  thumb  resulting  in  some 
thickening  due  to  the  growth  of  cal- 
lous and  in  the  muscles  and  tendons 
becoming  somewhat  shortened  and 
smaller,  impairing  the  full  use  of 
the  thumb,  and  resulting  in  inability 
to  bring  the  thumb  into  conjunction 
with  the  palm  of  the  hand.  Four 
months  after  the  injury  claimant  re- 
turned to  work,  being  assigned  to 
clerical  duties,  and  thereafter  became 
night  watchman  at  the  station,  and 
later  on,  at  his  request,  resumed  his 
former  position  of  transfer  man,  and, 
at  the  time  of  the  final  hearing  before 
the  commission,  he  was  being  paid 
$10  a  month  more  than  his  wages  at 
the  time  he  was  injured.  An  award 
was  first  made  for  5  weeks'  compen- 
sation, and  later  an  award  for  116 
weeks*  compensation  was  made  for 
the  loss  of  four  fingers,  and  subse- 
quently the  latter  award  was  re- 
scinded and  an  award  for  244  weeks' 
compensation  was  made  for  the  equiv- 
alent of  the  loss  of  the  right  hand. 
It  was  contended  by  defendant  that 
the  commission  was  not  justified  in 
awarding  compensation  for  the  perma- 
nent loss  of  the  use  of  the  hand. 
Upon  appeal  the  court  found  that  the 
evidence   showed    that    claimant   could 
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court  of  Cook  county  to  review  a  judgment  of  that  court  aflOurming 
the  award  of  the  Industrial  Commission. 

At  the  time  of  the  accident  in  question  the  plaintiff  in  error  and 
defendant  in  error,  Alfred  A.  Habel,  were  working  under  and  sub- 


push  a  trucky  holding  it  with  his  left 
hand  and  pushing  it  with  the  palms 
of  both  hands,  but  that  his  right  hand 
could  not  be  used  in  pulling  the 
truck;  that  he  could  lift  packages  by 
pressing  both  palms  against  opposite 
sides  of  the  package;  that  he  could 
carry  a  package  by  lifting  it  with 
his  left  hand  and  resting  it  upon  or 
supporting  it  by  his  palm  and  right 
forearm,  or  by  inserting  the  palm  of 
his  right  hand  beneath  the  string  by 
which  the  parcels  were  tied;  that  he 
could  hold  paper  down  with  the  palm 
of  his  right  hand  while  writing  on  it 
with  his  left  hand;  that  he  could  lift 
a  small  goblet  of  water  to  his  lips; 
that,  by  a  clip  fastened  to  his  hand, 
he  could  hold  a  fork,  but  could  not 
raise  food  held  by  the  fork  to  his 
mouth;  that  with  a  pencil  between  the 
thumb  and  palm  of  his  right  hand  he 
could  write  four  or  five  words,  but 
that  the  thumb  was  weak,  having 
about  one-tenth  strength,  so  that, 
upon  writing  with  right  hand,  his 
thumb  would  lose  its  strength  after 
a  minute  or  two,  and  he  could  not 
hold  the  pencil.  It  was  held  that, 
while  claimant  had  some  use,  for  cer- 
tain limited  purposes,  of  the  remain- 
ing portion  of  his  hand,  it  could  not 
fulfil,  in  a  degree  fair  and  worth 
considering,  its  normal  and  natural 
functions,  and  that  the  award  of  the 
commission  was  fully  justified  and 
should  be  affirmed.  Dutcher  v.  Amer- 
ican Exp.  Co.,  183  N.  Y.  App.  Div. 
162,  170  N.  Y.  Supp.  442  (1918). 

O.    All  fingers  and  most  of  palm  lost. 

Plaintiff  suffered  an  injury,  while 
operating  a  punch  press,  which  re- 
sulted in  the  loss  of  substantially  all 


his  right  hand  except  the  thumb,  in- 
capacitating him  for  work  in  the  em- 
ployment at  which  he  was  engaged 
at  the  time  of  the  injury.  He  claimed 
compensation  for  total  loss  of  his 
hand,  to  which  defendant  did  not  ac- 
cede, contending  that  compensation 
was  limited  to  that  provided  by  the 
act  for  the  loss  of  his  four  fingers. 
Upon  hearing  before  a  committee  of 
arbitration  he  was  awarded  compen- 
sation for  the  loss  of  four  fingers,  and, 
not  being  satisfied  with  the  award,  ap- 
pealed to  the  board,  which  modified 
the  award  by  providing  that  the  com- 
pensation awarded  by  the  committee 
for  the  loss  of  four  fingers  should  con- 
tinue for  100  weeks,  as  specified,  and 
if  at  the  end  of  the  100  weeks  he 
was  totally  disabled  from  working  in 
the  employment  in  which  he  was 
working  at  the  time  of  the  accident, 
he  should  be  paid  compensation  at  the 
same  rate  during  such  total  disability, 
with  a  further  provision  *f or  reduction 
of  the  amount  in  case  his  disability 
became  partial.  On  the  appeal  before 
the  board  plaintiff  claimed  that  he 
was  entitled  to  compensation  for  150 
weeks  for  the  loss  of  one  hand  in- 
stead of  for  100  weeks,  as  found  by 
the  committee  of  arbitration,  and  on 
appeal  to  the  supreme  court  contended 
that  he  should  receive  compensation 
for  150  weeks  for  the  loss  of  the  en- 
tire hand,  or  that  the  order  of  the 
industrial  accident  board  be  affirmed. 
The  board  found,  and  photographic 
evidence  sustained  the  finding,  that 
all  four  fingers  were  taken  off  as  a 
result  of  the  accident,  and  that,  in  ad- 
dition thereto,  practically  the  whole 
of  the  palm  or  fleshy  part  of  the  hand 
was  also  removed,  so  that  when  he 
bent  his  thumb  over  there  was  noth- 
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ject  to  the  provisions  of  the  Workmen  *8  Compensation  Act.  The  ac- 
cident arose  out  of  and  in  the  course  of  the  employment.  The  award 
was  for  six  dollars  for  a  period  of  6^  weeks  for  total  temporary- 
incapacity  for  work,  and  a  further  award  of  six  dollars  per  week 


ing  it  could  reach.  The  compensation 
act  contained  a  provision  that  in  no 
case  should  the  amount  received  for 
more  than  one  finger  exceed  the 
amount  provided  in  the  schedule  for 
the  loss  of  a  hand,  or  one-half  the 
average  weekly  wages  for  150  weeks, 
and  the  court  said  that,  if  the  strict 
construction  urged  by  defendant  was 
accepted,  in  no  case  could  the  amount 
awarded  for  more  than  one  finger  ex- 
ceed, in  the  aggregate,  100  weeks, 
and  the  provision  mentioned,  which 
plainly  recognized  a  permissible  dis- 
cretionary limit  for  the  loss  of  more 
than  one  finger,  to  150  weeks,  would 
be  meaningless,  and  held  that,  as  the 
board  found  total  disability,  and  the 
undisputed  evidence  showed  that  by 
reason  of  his  injury  plaintiff  was  not 
only  totally  but  permanently  inca- 
pacitated for  work  at  the  employment 
at  which  he  was  engaged  at  the  time 
of  the  accident,  the  practical  appli- 
cation would  be  the  same  whether  he 
was  awarded  compensation  for  the 
loss  of  a  hand,  as  he  claims,  or  for 
150  weeks  for  the  totally  disabling 
loss  of  all  his  fingers,  taking  with 
them  the  whole  of  the  palm  of  the 
hand,  and  the  award  of  the  industrial 
accident  board  was  affirmed.  Lovalo 
V.  Michigan  Stamping  Co.,  202  Mich. 
85,  167  N.  W.  904  (1918). 


D.    Three  fingers  lost,  one  ankylosed. 

Claimant  lost  three  fingers  of  the 
right  hand,  and  the  index  finger  re- 
maining was  permanently  ankylosed, 
the  thumb  being  in  a  normal  condi- 
tion and  the  palm  not  seriously  af- 
fected, aside  from  the  loss  of  the 
fingers.       The     industrial     commission 


awarded  compensation  for  the  loss  of 
the  hand.  Under  the  compensation 
act  a  schedule  of  compensation  pro- 
vided for  a  fixed  sum  given  for  the 
loss  of  a  finger  or  thumb,  or  the 
designated  parts  thereof,  and  for  the 
loss  of  a  hand,  and  there  was  no  other 
provision  for  the  loss  of  a  part  of  a 
hand.  The  court  held  that  it  was  evi- 
dent that  claimant  had  some  use  of 
the  hand,  and  that  the  commission 
could  not,  in  a  case  where  a  part  of 
the  hand  was  lost,  award  a  corre- 
sponding part  of  compensation  fixed 
for  the  loss  of  a  hand,  and  said  that 
if  the  hand  was  not  lost,  but  was  in- 
jured, otherwise  than  by  the  loss  of 
the  thumb  or  certain  fingers  or  part 
of  them,  the  compensation  must  either 
rest  upon  the  loss  of  the  separate 
members,  or  must  faU  under  the  pro- 
vision as  to  other  injuries  which  will 
be  compensated  for  by  the  difference 
between  the  earning  power  before  and 
after  the  injury.  The  award  was  re- 
versed, and  the  matter  remitted  to  the 
commission  for  further  consideration. 
Adams  v.  Boorum  &  Pease  Co.,  179  N. 
Y.  App.  Div.  412,  166  N.  Y.  Supp.  97 
(1917). 


E.     Three  fingers  lost,   one   crooked, 
palm  injured. 

In  the  course  of  his  work  of  han- 
dling pig  iron,  claimant's  left  hand 
was  crushed  so  that  the  second,  third 
and  fourth  fingers  were  amputated, 
and  the  index,  finger  was  badly 
crushed,  leaving  a  scar  on  the  inside 
of  the  finger  which  contracted  it  so 
that  it  was  bent  inward,  was  stiff, 
and  had  very  little  motion,  and  was 
always  painful.  The  palm  of  the  hand 
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tor  a  period  of  17i/^  weeks,  as  provided  by  paragraph  (e)  of  siection 
8  of  the  Workmen's  Compensation  Act  of  1917,  for  the  reason  that 
the  injury  sustained  caused  the  loss  of  the  first  phalange  of  the  in- 
dex finger  of  the  right  hand.    The  only  issue  in  this  court  is  to  that 


became  infected  and  was  lanced  sev- 
eral tunes,  and  at  the  time  of  the 
hearing  before  the  commission,  8 
months  after  the  injury,  it  was  soft, 
more  hollow  than  the  right  hand,  and 
there  had  been  some  sloughing  of  the 
tissues.  The  thumb  was  not  injured 
and  could  be  used  in  connection  with 
the  bent  and  stiffened  index  finger 
and  the  stump  of  the  second  finger  to 
pick  up  small  articles,  assist  in  dress- 
ing, button  a  coat  and  do  similar 
small  acts.  Previous  to  the  accident 
claimant  had  received  another  injury 
and  the  second  finger  of  his  left  hand 
had  been  amputated  between  the  first 
and  second  joints,  and  a  further  am- 
putation of  one-half  inch  to  three- 
quarters  of  an  inch  resulted  from  the 
present  injury,  leaving  about  one- 
fourth  of  the  middle  phalanx  in  posi- 
tion. Three  months  after  the  injury, 
claimant  returned  to  work  for  the 
same  employer,  but  his  work  was  of 
a  different  character  and  for  less  pay, 
the  character  of  the  work  not  being 
clearly  shown,  but  claimant's  testi- 
mony showing  that  he  did  it  with 
one  hand  by  resting  the  handle  of  a 
scoop  across  the  wrist  of  the  other 
arm,  using  an  appliance  fastened 
around  the  wrist.  The  commission 
made  an  award  based  upon  the  per- 
manent and  complete  loss  of  the  use 
of  the  left  hand,  and  the  employer 
contended  that  it  should  have  been 
based  upon  the  loss  of  the  index,  third 
and  fourth  fingers,  and  should  not 
have  exceeded  50  per  cent  of  the 
average  weekly  wages  for  70  weeks, 
instead  of  150  weeks  which  was 
awarded.  It  was  further  contended 
that,  even  if  there  was  a  complete 
loss  of  the  us^  of  a  hand,  the  previous 
loss   of   a   part   of,  the   second   finger 


would  have  entitled  the  claimant  to 
an  award  of  30  weeks'  compensation 
if  the  Workmen's  Compensation  Act 
had  then  been  in  force,  and  therefore 
the  compensation  for  the  present  in- 
jury should  not  in  any  event  have 
extended  beyond  120  weeks.  The 
court  held  that  the  permanence  of  the 
loss  of  use  was  apparent  and,  while 
the  defendant  in  error  was  able  to 
perform  some  acts  with  his  thumb  and 
the  remains  of  his  finger,  they  were 
not  of  such  a  character  as  to  be  of 
any  practical  value  in  manual  labor — 
at  least  there  was  evidence  from 
which  the  arbitrator  and  the  commis- 
sion might  reasonably  have  arrived  at 
that  conclusion,  and  the  fact  that  by 
the  use  of  a  mechanical  appliance  or 
some  substitute  for  the  hand  the 
claimant  was  able  to  perform  manual 
labor  to  some  extent,  was  not  incon- 
sistent with  the  complete  loss  of  the 
use  of  the  hand  for  practical  work,  as 
the  incapacity  to  use  need  not  be 
tantamount  \o  an  actual  severance  of 
the  hand,  but  it  was  enough  that  the 
normal  use  had  been  taken  entirely 
away.  Upon  the  question  of  the  prior 
loss  of  part  of  a  finger,  the  court 
said  the  fact  that  the  hand  was  not 
perfect  did  not  render  its  loss  any 
less  complete  because,  as  the  result 
of  the  injury,  he  had  lost  the  use  of 
the  hand  which  he  previously  had, 
and,  under  the  statu tp,  he  was  enti- 
tled to  compensation  for  that  loss,  and 
the  fact  that  he  might  have  recovered 
for  the  first  injury  did  not  reduce  the 
amount  of  compensation  to  which  he 
was  entitled  for  the  loss  of  the  use 
of  his  hand.  The  judgment  was  af- 
firmed. Mark  Mfg.  Co.  v.  Industrial 
Commission,  286  HI.  620,  122  N.  E. 
84  (1919). 
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part  of  the  award  which  relates  to  the  loss  of  the  first  phalange  of 
the  index  finger. 

On  August  3,  1917,  the  defendant  in  error,  while  working  for  the 
plaintiff  in  error  and  engaged  in  operating  a  punch  press,  injured  the 


F.     Three  fingers  lost,  one  mutilated. 

The  workmen's  compensation  com- 
mission determined  that  claimant  had 
sustained  a  loss  of  the  index  finger, 
for  which  he  was  allowed  compensa- 
tion for  46  weeks,  that  he  had  lost 
the  second  finger,  for  which  he  was 
allowed  30  weeks,  that  he  lost  the 
third  finger,  for  which  he  was  al- 
lowed 25  weeks,  and  that  the  fourth 
finger  was  mutilated,  for  which  he 
was  allowed  4  weeks,  aggregating  a 
total  of  135  weeks,  and  no  fault  was 
found  with  that  finding.  The  commis- 
sion took  the  case  up  a  second  time, 
and  concluded  that  claimant  had  lost 
the  use  of  his  hand,  and  made  an  ad- 
ult ional  allowance,  bringing  the  time 
up  to  244  weeks,  and  the  employer 
and  the  insurance  carrier  appealed 
from  the  award,  urging  that  the  com- 
mission was  without  power  to  make 
more  than  the  award  specifically  pro- 
vided by  the  statute  for  the  loss  of 
thumbs  and  fingers.  The  court  said 
that,  obviously,  the  legislature  con- 
templated that  there  would  be  cases 
in  which  the  loss  of  a  large  portion 
of  the  fingers  and  thumb  would  pro- 
duce a  permanent  loss  of  the  use  of 
the  hand,  and  held  that,  where  the 
first  three  fingers  were  destroyed,  and 
the  fourth  made  practically  useless 
by  reason  of  its  bruised  and  strained 
condition,  there  could  be  no  doubt 
that  there  had  \>een  a  permanent  loss 
of  the  use  of  the  hand,  which  would 
not  be  compensated  by  the  provision 
which  was  made  for  the  separate  fin- 
gers, and  said:  '*We  do  not  recog- 
nize the  theory  that  the  question  of 
the  use  of  the  hand  is  to  be  deter- 
mined   by    the     particular     work    in 


which  the  claimant  has  been  engaged; 
the  act  has  not  attempted  to  insure 
the  workman  in  his  particular  avoca- 
tion for  life.  It  simply  undertakes 
to  compensate  for  the  injury  sus- 
tained, and  the  question  presented  to 
the  commission  is  not  whether  the 
hand  is  permanently  useless  for  a 
particular  work,  but  whether  it  is 
useless  for  any  kind  of  work  to  which 
the  claimant  may  be  adapted."  The 
award  was  affirmed.  Bockwell  v. 
Lewis,  168  N.  Y.  App.  Div.  674,  154 
N.  Y.  Supp.  893  (1915). 

O.     Three  fingers  and  two  Joints  of 
f onrtli  lost,  tluunb  injured. 

Claimant's  hand  was  drawn  into  a 
hot  mangle  in  her  employer's  laundry, 
with  the  result  that  she  lost,  by  am- 
putation, the  index,  middle  and  ring 
fingers  of  her  left  hand  about  one- 
quarter  of  an  inch  back  of  the  head 
of  the  metacarpal  bones,  while  the 
little  finger  was  amputated  at  the  sec- 
ond joint.  The  thumb  was  injured  in 
the  fleshy  part  so  that  it  appeared 
to  be  somewhat  sensitive  owing  to  the 
necessary  treatment.  The  state  indus- 
trial commission  awarded  compensa- 
tion for  the  total  loss  of  the  hand. 
This  award  was  held  to  be  erroneous 
and  the  matter  was  sent  back  to  the 
industrial  commission  with  directions 
to  base  the  award  upon  the  statutory 
allowance  for  the  loss  of  the  fingers, 
the  injury  to  the  thumb  being  only 
incidental  to  the  general  injury  to 
the  hand,  no  part  of  it  recognized 
by  the' statute  having  been  lost.  Bar- 
ringer  V.  Clark,  184  N.  Y.  App.  Div. 
685,  172  N.  Y.  Supp.  398  (1918). 
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tip  of  the  first  finger  of  his  right  hand.  The  medical  testimony  shows 
from  an  examination  of  the  finger  and  from  X-ray  photographs 
that  about  one-sixteenth  of  an  inch  of  the  phalange  bone  of  said 
finger  is  missing;  that  the  bone  is  more  callous  than  usual;  that  the 


R.     Two.  fingers  and  two  Joints  of 
other  two  lost 

Claimant  sustained  accidental  inju- 
ries resulting  in  the  amputation  of 
his  left  arm  between  the  wrist  and  el- 
bow, and  of  the  whole  of  the  second 
and  third  fingers,  and  of  two  pha- 
langes of  the  index  and  little  fingers 
of  his  right  hand.  The  workmen's 
compensation  commission  awarded  him 
compensation  for  244  weeks  for  the 
loss  of  his  left  hand,  and  116  weeks 
for  the  loss  of  the  four  fingers  of  his 
right  hand,  and  later  the  state  indus- 
trial commission  reconsidered  the  de- 
cision of  the  workmen's  compensation 
commission,  and  determined  that  the 
injuries  to  the  right  hand  had  resulted 
in  the  permanent  loss  of  the  use  of  the 
band,  and  made  an  award  for  total 
permanent  disability.  An  appeal  was 
taken  from  the  award  upon  the 
grounds  that  the  claimant's  injuries 
did  not  constitute  total  permanent 
disability,  and  that  the  award  was 
excessive.  Upon  the  hearing  before 
the  commission  it  appeared  that  the 
claimant  had  some  use  of  the  hand, 
that  he  could  pick  up  a  lead  pencil, 
but  nothing  much  smaller,  could  write 
his  name,  and  could  dress  himself 
with  the  exception  of  putting  on  his 
collar  and  tie.  The  court  held,  while 
the  commission  was  fully  warranted  in 
making  the  decision  which  it  did  under 
the  statute  as  then  construed,  that 
clearly,  under  the  later  decisions, 
claimant  could  not  be  said  to  have 
lost  his  right  hand,  and  hence  the 
making  of  an  award  for  total  perma- 
nent disability  was  not  justified,  but 
the  award  should  have  been  for  per- 
manent partial  disability.  The  award 
was  reversed.    Carkey  v.  Island  Paper 


Co.,  177  N.  T.  Aipp.  Div.  73,  163  N. 
Y.  Supp.  710  (1917). 

L    Three  fingers,  other  injuries. 

An  employee  sustained  an  injury 
for  which  he  received  partial  com- 
pensation and  an  additional  com- 
pensation under  the  provisions  of  the 
Workmen's  Compensation  Act,  and 
the  only  question  upon  the  first  appeal 
was  as  to  whether,  upon  the  facts,  he 
was  entitled  to  receive  25  weeks'  ad- 
ditional compensation  for  a  hand 
''permanently  incapable  of  use."  The 
exact  nature  of  the  injury  to  the  hand 
was  not  given,  but,  in  affirming  the 
finding  of  the  committee  of  arbitra- 
tion that  his  hand  was  rendered  per- 
manently incapable  of  use,  the  indus- 
trial accident  board  found  that  the 
finding  of  the  committee  was  war- 
ranted by  the  visible  external  phy- 
sical condition  of  what  remained  of  a 
hand,  by  the  internal  loss  of  bone 
structure  as  shown  by  X-ray  photo- 
graph, by  the  testimony  of  the  em- 
ployee as  to  how  he  could  use  the 
hand,  and  by  the  testimony  of  the 
physician,  who  concluded  with  the 
statement  that  the  hand  had  no  use 
as  a  hand.  The  court  held  that,  there 
being  reasonable  evidence  to  support 
the  finding,  it  was  conclusive,  and 
that  an  agreement  between  the  em- 
ployee and  the  insurer  for  a  specific 
additional  compensation  for  25  weeks 
for  the  loss  of  three  fingers  was  not 
a  final  determination  that  the  injury 
which  the  employee  suffered  was  for 
the  loss  of  the  fingers  and  not  for  in- 
jury to  the  hand,  rendering  it  perma- 
nently incapable  of  use,  because, 
while  the  agreement  as  to  additional 
compensation   made   reference   to    the 
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injury  did  not  interfere  with  the  use  of  the  distal  joint,  which  still 
remains  serviceable;  that  the  tip  of  the  finger  would  continue  to  be 
susceptible  to  cold  and  heat ;  that  there  remained  enough  of  the  bone 
to  give  Habel  the  use  of  the  finger. 


lo88  of  three  fingers  of  the  right 
hand,  it  did  not  state  that  it  was  in- 
tended to  cover  all  claims  for  other 
additional  compensation,  and  there- 
fore did  not  bar  any  action  of  the 
board  based  upon  conditions  which 
were  not  covered  in  the  agreement. 
The  decree  of  the  superior  court  af- 
firming the  decree  of  the  industrial 
accident  board  was  affirmed.  In  re 
Lemieux,  223  Mass.  346,  111  N.  E. 
782   (1916), 

J.    Three-fourtlis  loss  of  use  of  hand. 

In  Phonville  v.  New  York  &  Cuba 
8.  8.  Co.,  —  N.  Y.  — ,  123  N.  E.  258 
(1919),  the  industrial  commission 
found  that  claimant  lost  the  use  of 
75  per  cent  of  his  right  hand,  and 
awarded  him  $20  per  week  for  183 
weeks.  The  appellate  division  modi- 
fied the  award  to  $15  per  week  for 
244  weeks.  Under  the  compensation 
act  the  weekly  compensation  for  the 
loss  of  a  hand  was  not  to  exceed  $20 
a  week.  Permanent  loss  of  use  is 
equivalent  to  the  loss  of  the  member. 
In  other  cases  $15  is  the  weekly  limit. 
The  court  held  that  clearly  the  award 
should  have  been  made  under  the  pro- 
vision authorizing  the  proportional 
award  for  the  loss  of  the  use  of  a 
hand,  and  therefore  the  weekly  limit 
was  $20  instead  of  $15.  The  order  of 
the  appellate  division  was  reversed 
and  the  award  of  the  industrial  com- 
mission affirmed. 

n.     Injury  as  equivalent  to  loss   of 
finger  or  thumb. 

A.    Loss  of  part  of  second  phalanx  of 
finger. 

In  Fortino  v.  Merchants'  Dispatch 
Transp.  Co.,  171  N.  Y.  App.  Div,  956, 


156  N.  Y.  Supp.  262  (1915),  claimant 
was  awarded  for  the  total  loss  of  the 
index  finger  of  his  left  hand,  the  am- 
putation having  become  necessary  by 
an  injury  resulting  in  the  taking  of  a 
portion  of  the  second  phalanx  of  the 
finger.  This  was  held  to  be  correct 
and  the  award  was  affirmed  without 
further  particulars  of  the  injury  being 
stated. 

B.    Loss  of  first  phalanx,  cellulitis  of 
Joints. 

While  complainant  was  operating  a 
sewing  machine  she  was  accidentally 
injured  by  a  needle  puncturing  the 
third  finger  of  her  left  hand,  resulting 
in  blood  poisoning  which  necessitated 
the  amputation  of  the  finger  at  the 
first  phalanx.  The  amputation  appears 
to  have  been  followed  by  cellulitis  of 
the  joints,  so  that  the  third  finger 
had  become  practically  useless.  The 
commission  had  the  claim  before  it 
on  various  occasions,  making  allow- 
ances and  holding  the  same  open  for 
further  consideration,  with  the  result 
that  the  claimant  had  been  paid  the 
full  compensation  provided  for  the 
total  loss  of  a  finger,  and  further 
award  was  made  by  the  commission, 
apparently  upon  the  theory  which  was 
advanced  by  claimant  that  the  finger, 
not  having  been  actually  severed 
above  the  first  phalanx,  the  claimant 
had  not  lost  the  third  finger,  but  was 
to  be  considered  as  coming  within  the 
provisions  of  the  act  that  in  all  other 
cases  in  that  class  of  disability  the 
compensation  should  be  66  2-3  per 
cent  of  the  difference  between  the  em- 
ployee's  average  weekly  wages  and 
his  wage  earning  capacity  thereafter 
in  the  same  employment  or  otherwise^ 
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It  is  contended  by  the  plaintiff  in  error  that  there  is  no  evidence 
upon  which  the  arbitrator  and  the  Industrial  Commission  can  base 
an  award  for  the  loss  of  the  first  phalange  of  the  finger.  The  ques- 
tion whether  the  loss  of  any  portion  of  the  first  phalange  of  the 


The  court  said  that  the  result  of  that 
contention  would  be  that  where  a 
person  had  lost  the  entire  use  of  a 
finger,  only  a  portion  of  which  was 
amputated,  he  would  be  entitled  to  a 
larger  compensation  than  one  who  had 
suffered  amputation  of  the  entire  fin- 
ger. In  reversing  the  award  the  court 
said:  "In  the  case  at  bar  a  reason- 
ably liberal  construction  gives  the 
claimant  the  benefit  of  a  loss  of  a 
third  finger,  where  she  still  retains 
a  considerable  portion  of  it,  which 
may  be  of  more  or  less  use  to  her; 
but  to  extend  this  construction  to  en- 
able her  to  get  more  for  this  useless 
finger  than  she  would  be  entitled  to  if 
the  judgment  of  the  surgeon  had 
called  for  taking  away  a  trifle  more 
of  the  finger  is  absurd,  and  opens  the 
way  to  fraud  and  litigation,  where  it 
was  the  purpose  of  the  statute  to 
eliminate  both.*'  Feinman  v.  Albert 
Mfg.  Co.,  170  N.  Y.  App.  Div.  147, 
155  N.  Y.  Supp.  909  (1915). 

0.    Itajiiry  to  extensor  muscles,  cunred 
fingers. 

Claimant  met  with  an  accident  con- 
sisting of  a  laceration  of  the  back 
of  the  left  hand  which  affected  the 
extensor  muscles  controlling  the  third 
and  fourth  fingers,  the  third  finger 
being  drawn  towards  the  palm  of  the 
hand  at  an  angle  of  about  45  degrees, 
and  the  fourth  finger  at  an  angle  of 
about  90  degrees,  so  that  the  two  fin- 
gers were  rendered  practically  useless. 
It  was  agreed  that  the  earning  ca- 
pacity of  the  claimant,  a  painter, 
had  not  been  diminished  by  the  acci- 
dent, and  the  only  issue  was  whether 
claimant  had  "lost"  those  two  fin- 
gers within  the  contemplation  of  eec- 
19  N.  C.  C.  A.— 58 


tion  16  of  the  statute  and  should  re- 
ceive the  compensation  specified 
therein  '*for  the  loss  of  the  third 
finger,  one-half  the  average  weekly 
wages  during  the  18  weeks.  For  the 
loss  of  the  fourth  finger,  ♦  »  •  one- 
half  the  average  weekly  wages  dur- 
ing fifteen  weeks,"  or  whether  he 
had  suffered  a  partial  disability  and 
should  be  compensated  as  provided  in 
section  15,  in  which  the  basis  of 
compensation  was  a  difference  between 
his  earning  capacity  before  'and  after 
the  accident.  Claimant  contended  for 
the  former  construction,  and  urged 
that  the  loss  of  the  use  of  the  third 
and  fourth  fingers  must  be  construed 
as  a  loss  of  those  fingers,  which 
would  entitle  him  to  the  specific 
amounts  without  regard  to  whether 
his  earning  capacity  had  or  had  not 
been  lessened.  The  chairman  of  the 
industrial  commission  overruled  his 
contention  and  fixed  the  amount  of 
damages  under  section  15.  The  court 
sustained  the  finding  of  the  commis- 
sion that  the  loss  of  a  member  should 
be  construed  to  mean  a  loss  by  sever- 
ance only,  and  the  appeal  was  dis- 
missed. In  re  Merchant,  —  Me.  — , 
106  Atl.   117    (1919). 

D.     Stiff  finger. 

Claimant  was  injured,  the  finding 
of  the  commission  being  that  the  in- 
dex finger  of  his  right  hand  became 
ankylosed,  and  that  he  had  perma- 
nently lost  the  use  of  that  finger.  The 
court  said  that  while  the  record  was 
not  very  satisfactory,  the  finding  that 
the  claimant  had  permanently  lost  the 
use  of  his  finger  probably  found  sup- 
port in  the  record,  but  that,  as  the 
accident  happened  prior  to  the  amend- 
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finger  is  to  be  considered  as  the  loss  of  the  first  phalange  and  award 
made  therefor  under  paragraph  (e)  of  section  8  of  the  Workmen's 
Compensation  Act,  or  whether  such  disability  is  to  be  considered  a 
temporary  disability,  has  not  heretofore  been  passed  upon  by  this 


ment  of  1916,  making  the  permanent 
loss  of  the  use  of  a  finger  equivalent 
to  the  loss  of  such  finger,  the  award 
should  have  been,  instead  of  66  2-3 
per  cent  of  the  average  weekly  wages 
of  the  employee  for  46  weeks,  as 
for  the  loss  of  an  index  finger,  66  2-3 
per  cent  of  the  difference  between  his 
average  weekly  wages  and  his  wage- 
earning  capacity  thereafter,  in  the 
same  employment  or  otherwise,  pay- 
able during  the  continuance  of  such 
partial  disability,  not  exceeding,  how- 
ever, the  compensation  for  the  loss  of 
an  index  finger.  The  award  was  re- 
versed and  the  proceeding  remitted  to 
the  commission.  Sugg  v.  Erie  B.  Co., 
180  N.  Y.  App.  Div.  133,  167  N.  Y. 
Supp.  390  (1917). 

Claimant  was  injured,  and  the  find- 
ing of  the  commission  was  that  the 
index  finger  of  his  right  hand  became 
infected,  resulting  in  an  ankylosis, 
which  caused  a  permanent  loss  of  the 
use  of  that  finger,  and  on  that  finding 
an  award  of  compensation  was  made 
by  the  commission  of  66  2-3  per  cent 
of  the  average  weekly  wages  of  the 
employee  for  a  period  of  46  weeks,  or 
the  equivalent  of  the  loss  of  the  in- 
dex finger  of  the  right  hand.  The  re- 
port of  the  attending  physician  stated 
that  claimant  had  a  stiff  finger  and 
that  the  disability  was  likely  to  exist 
for  12  weeks  from  the  date  of  the 
injury.  Claimant  stated  that  he  esti- 
mated his  disability  would  continue 
for  the  remainder  of  his  life,  and  that 
his  daily  earnings  had  been  reduced 
25  cents  per  day  by  the  injury,  and, 
in  his  claim  to  the  employer  for  com- 
pensation, stated  that  his  index  finger 
was  permanently  disabled,  being  stiff. 
The  court  held  that  there  was  no 
suf&cient  evidence  upon  which  to  base 


the  finding  that  there  had  been  a  per- 
manent total  loss  of  use  of  the  finger, 
and  said  further  that,  even  if  it 
were  a  permanent  loss,  an  improper 
rate  of  compensation  had  been 
adopted,  inasmuch  as  the  accident  oc- 
curred before  the  passage  of  the 
amendment  of  1916,  making  the  per- 
manent loss  of  a  finger  equivalent  to 
the  loss  of  such  finger,  and  that  there- 
fore the  case  fell  within  that  part  of 
the  statute  providing  that  a  compen- 
sation should  be  66  2-3  per  cent  of 
the  difference  between  claimant  'a 
average  weekly  wages  and  his  wage- 
earning  capacity  thereafter  in  the 
same  employment  or  otherwise,  pay- 
able during  the  continuance  of  such 
partial  disability  and  subject  to  the 
qualification  that  such  compensation 
cannot  exceed  that  for  the  loss  of  a 
finger.  Supple  v.  Erie  R.  Go,,  180  N. 
Y.  App.  Div.  135,  167  N.  Y.  Supp.  391 
(1917). 

E.    Useless  tbnmb  left  for  appearaaoe. 

Claimant  sustained  an  injury  to  the 
index  finger  and  thumb  of  his  left 
hand  while  working  in  a  furniture 
factory  on  a  shaper.  The  surgeon  em- 
ployed by  defendant  to  care  for  the 
Injury  advised  amputation  of  the 
thumb,  but  applicant  insisted  upon 
saving  a  portion  of  the  thumb  for 
the  sake  of  appearances,  and,  under 
a  local  anesthetic,  the  bone  of  the 
second  phalanx  of  the  thumb  was  re- 
moved but  not  disarticulated,  and  the 
first  phalanx  of  the  thumb  was  then 
sewed  back  to  the  upper  part  of  the 
thumb,  forming  a  short  or  stub  thumb 
in  appearance,  the  upper  portion  of 
the  thumb  and  joint  at  the  hand  be- 
ing  ankylosed   or    so   grown    together 
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court.  Clause  6  of  paragraph  (e)  of  section  8  of  the  Workmen's 
Compensation  Act  provides  as  follows:  **The  loss  of  the  first  pha- 
lange of  the  thumb,  or  of  any  finger,  shall  be  considered  to  be  equal 
to  the  loss  of  one-half  of  such  thumb,  or  finger,  and  compensation 


as  to  fonn  no  joint  in  reality,  so  that 
applicant  had  lost  the  use  and  con- 
trol of  the  thumb  of  his  left  hand 
by  reason  of  the  accident,  although 
there  remained  feeling  in  the  thumb. 
Claimant  was  absent  from  his  employ- 
ment 13  weeks,  when  he  was  able  to 
return  and  do  the  same  work  he  was 
engaged  in  at  the  time  of  the  injury 
and  earn  the  same  wages.  He  was 
awarded  compensation  for  a  period 
of  60  weeks  by  the  industrial  board 
on  the  basis  of  an  entire  loss  of  his 
thumb,  and  defendant  contended  that 
the  period  of  his  disability  or  inca- 
pacity was  limited  to  13  weeks.  The 
court  held  that  the  injury  was  equiv- 
alent to  the  loss  of  the  entire  thumb, 
and  reversed  the  award  of  the  indus- 
trial accident  board,  holding  that  it 
should  have  been  for  the  period  of 
disability  only.  Adomites  v.  Boyal 
Furniture  Co.,  196  Mich.  498,  162  N. 
W.   965    (1917). 

m.    Loss  of  part  of  plialanx  as  loss 
of  phalanx. 

A.    Tip  of  finger  bone. 

Claimant,  a  girl  17  years  of  age, 
while  operating  a  staying  machine 
in  a  factory,  was  injured  by  her  fin- 
ger slipping  and  being  caught  under 
the  head  of  the  stayer,  the .  end  of 
the  second  finger  of  her  right  hand 
being  squeezed  off.  Fourteen  days 
later  she  returned  to  work  at  a  smaller 
compensation  than  she  formerly  re- 
ceived, which  was  to  continue  until 
she  recovered  sufficiently  to  do  her 
regular  work.  She  did  not  go  to  a 
hospital,  but  was  treated  at  home, 
and  the  conclusion  of  fact  of  the  com- 


mission was  that  her  fingers  slipped 
and  were  caught  between  the  anvil 
and  the  head  of  the  staying  ma- 
chine, requiring  the  amputation  of 
the  tip  of  the  bone  of  the  second 
finger  of  the  right  hand.  The  court 
said  the  commission,  by  the  expres- 
sion ''requiring  the  amputation  of  the 
tip  of  the  bone"  must  have  referred 
to  the  amputation  by  the  machine, 
rather  than  any  amputation  execut&d 
by  a  surgeon's  knife,  for  there  was 
no  evidence  in  the  record  of  any  sur- 
gical amputation  but,  in  fact,  the  op- 
posite was  in  the  record,  as  the  at- 
tending physician,  in  reply  to  a  ques- 
tion as  to  what  the  treatment  was, 
answered  none,  and  in  describing  the 
nature  and  extent  of  the  injury  the 
physician  said  it  was  loss  of  the  tip 
of  the  second  finger  of  the  right  hand. 
The  court  said  that  this  description 
did  not  minimize  the  injury  as  was 
shown  by  the  X-ray  photograph,  for 
it  was  only  by  careful  examination 
of  the  picture  that  any  injury  at  all 
could  be  discovered,  and,  even  after 
the  injury  was  located  it  was  per- 
fectly apparent  that  only  the  merest 
shaving  of  bone  was  gone.  The  com- 
mission determined  that  the  case  came 
within  subdivision  3  of  section  15  of 
the  compensation  law,  which  provided 
that  tl^e  loss  of  the  phalanx  of  the 
finger  was  considered  to  be  equal  to 
the  loss  of  one-half  of  the  finger,  and 
awarded  compensation  for  15  weeks. 
The  court  said  that,  while  the  policy 
of  liberal  interpretation  was  applied 
to  the  compensation  act,  it  should  not 
go  to  the  extent  of  becoming  an  ab- 
surd interpretation,  and  that  it  could 
not  have  been  the  purpose  of  the  leg- 
islature to  enact  that  a  loss  of  a  frac- 
tion of  the  first  phalanx,  so  slight  as 
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shall  be  one-half  the  amounts  above  specified. ' '  The  *  *  amounts  above 
specified"  are  set  forth  in  clause  2  of  paragraph  (e)  of  said  section 
8,  as  follows:  *'Por  the  loss  of  a  first  finger,  commonly  called  the 
index  finger,  or  the  permanent  and  complete  loss  of  its  use,  fifty  per- 
centum  of  the  average  weekly  wage  during  thirty-five  weeks."    * 


to  be  scarcely  perceptible  to  the 
naked  eye,  should  be  equivalent  to 
the  loss  of  half  the  finger,  and  further 
that,  under  the  last  clause  of  subdi- 
vision 3  of  section  15,  and  subdivi- 
sion 4  of  that  section,  provision  is 
made  that  in  either  the  cases  of  per- 
manent partial  disability  or  temporary 
partial  disability,  otherwise  specific- 
ally provided  for  in  section  15,  the 
compensation  should  be  66  2-3  per 
cent  of  the  difference  between  the 
average  weekly  wages  of  the  injured 
employee  and  hi^  wage-earning  e»- 
pacity  after  the  accident,  this  com- 
pensation to  continue  during  the  dis- 
ability, subject  to  certain  conditions 
and  limitations,  and  held  that  the 
claim  should  be  disposed  of  under 
either  one  or  the  other  of  those  pro- 
visions, according  as  the  commission 
should  determine  the  facts.  The 
award  was  set  aside  and  the  claim 
remitted  to  the  commission.  Mockler 
V.  Hawkes,  173  N.  T.  App.  Div.  333, 
158  N.  T.  Supp.  759  (1916). 


B.    One-eighth  Inch  of  finger  bone. 

Plaintiff,  while  employed  upon  a 
I  metal  press,  was  injured  by  an  acci- 
dental repeating  of  the  press,  catch- 
ing the  second  finger  of  her  right 
hand.  The  state  industrial  commission 
found  that  she  received  a  traumatic 
amputation  of  one-eighth  of  an  inch 
of  the  bone,  same  being  a  substan- 
tial portion  of  the  bone,  and  an  award 
was  made  for  the  loss  of  one-half  of 
the  middle  finger  of  the  right  hand, 
and  the  sole  ground  of  appeal  by  the 
employer  and  the  insurance  carrier 
was  that  the  amputation  of  so  minor 


a  portion  of  the  first  phalanx  did  not, 
of  itself,  constitute  loss  of  the  pha- 
lanx, and  hence  loss  of  one-half  of 
the  finger,  within  the  intent  of  the 
compensation  law.  The  injury  resulted 
in  depriving  plaintiff  of  the  fleshy 
part  of  the  finger  beyond  the  end  of 
the  bone,  and  the  extent  of  the  bone 
taken  off  was  something  less  than 
one-eighth  of  an  inch.  There  was 
no  proof  of  permanent  loss  or  impair- 
ment of  the  use  of  the  joint  or  of 
the  injured  phalanx,  and  the  attend- 
ing physician's  report  stated,  in  an- 
swer to  the  question  as  to  what  pe- 
riod from  the  date  of  accident  dis- 
ability was  likely  to  exist,  that  it 
would  exist  4  or  5  weeks.  The  treat- 
ment given  to  the  wound  was  cleans- 
ing it,  making  it  aseptic,  and  apply- 
ing aseptic  dressings.  The  court  held 
that  it  was  not  the  intent  of  the 
Workmen's  Compensation  Act  that  an 
injury  resulting  no  more  seriously 
than  simply  in  the  severance  of  so 
small  a  piece  of  the  tip  of  the  finger, 
should  entitle  a  claimant  to  an  award 
for  the  loss  of  the  whole  phalanx,  but 
that,  unquestionably,  claimant  was  en- 
titled to  an  award  of  compensation 
for  the  injury  which  she  has  sus- 
tained, even  though  not  to  the  extent 
of  the  award  theretofore'  made.  The 
award  was  accordingly  set  aside,  and 
the  case  remitted  to  the  commission 
for  further  action.  Geiger  v.  Gotham 
Can  Co.,  177  N.  Y.  App.  Div.  29,  163 
N.  Y.  Supp.  678   (1917). 

While  claimant  was  employed  upon 
a  machine  cutting  paper  boards,  the 
middle  finger  of  her  left  hand  was 
caught  by  the  knife,  resulting  in  the 
loss  by  separation  of  a  part  of  the 
finger  near  the  base   of  the  nail,  in- 
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Defendant  in  error  has  filed  no  brief  or  argument  in  this  case,  and 
we  are  therefore  not  apprised  of  his  position  in  the  matter.  We  find, 
however,  upon  examination  of  the  abstract,  that  the  judge  of  the 
circuit  court  of  Cook  county  who  passed  upon  the  petition  for  a  writ 
of  certiorari  indicated  that  he  based  his  decision  on  the  case  of  In 


eluding  one-eighth  of  an  inch  of  the 
first  phalanx  of  the  finger,  and  the 
industrial  board  awarded  compensa- 
tion to  her  under  a  provision  provid- 
ing "for  the  loss  by  separation  of 
not  more  than  one  phalanx  of  a  thumb 
or  not  more  than  two  phalanges  of  a 
finger  *  »  *  15  weeks.*'  Appel- 
lant contended  that  that  section  was 
only  applicable  when  substantially  two 
phalanges  of  a  finger  were  lost  by 
separation,  and  that,  inasmuch  as  only 
a  smaU  portion  of  the  first  phalanx 
of  claimant  %  finger  was  lost,  the  pro- 
vision did  not  apply.  The  court  said 
it  could  not  agree  with  that  interpre- 
tation, as  a  fair  and  reasonable  con- 
struction of  the  language  used  made 
it  apparent  that  the  loss  by  separa- 
tion of  the  whole  of  the  distal  and 
middle  phalanges  of  a  finger,  or  any 
material  fraction  thereof,  entitled  an 
employee  to  compensation  for  15 
'weeks  and  that,  while  the  loss  by 
separation  of  only  one-eighth  of  an 
inch  in  length  of  the  distal  phalanx 
of  a  finger  might  appear  to  be  a  small 
fraction,  it,  should  be  remembered 
that  the  loss  by  separation  of  any 
portion  in  length  of  such  phalanx 
necessarily  removed  the  muscular  cush- 
ion on  the  end  thereof,  and  thereby 
seriously  interfered  with  the  use  of 
the  finger.  The  court  said  further 
that  the  fact  that  the  function  of 
claimant's  finger  was  not  seriously 
impaired,  if  it  was  a  fact,  and  that 
she  was  able  to  return  to  work  within 
a  short  time  after  the  injury,  could 
have  no  influence  on  the  interpreta- 
tion of  the  statute  in  question.  The 
award  was  affirmed.  H.  K.  Toy  & 
Novelty  Co.  v.  Richards,  —  Ind.  App. 
— ,  117  N.  E.  260  (1917). 


0.    One-fourth  inch  of  finger. 

Claimant  suffered  the  loss  by  ampu- 
tation of  approximately  one-fourth  of 
an  inch  of  the  tip  of  one  of  his  fore- 
fingers, and  no  claim  was  made  of  any 
further  injury  to  the  finger.  An  X-ray 
photograph  contained  in  the  record 
indicated  that  the  entire  bulbous  ter- 
minal of  the  tip  of  the  finger  was  not 
taken  off,  and  the  attending  physician 
described  the  treatment  as  the  re- 
moval of  pieces  of  bone,  closing  of 
wound,  and  application  of  antiseptic 
dressing.  Claimant  stated,  in  answer 
to  a  question  as  to  whether  he  would 
be  able  to  take  regular  employment 
when  he  returned  to  work,  that  he 
would,  but  that  he  would  not  be 
able  to  accomplish  as  much  as  he  was 
before  the  accident.  The  industrial 
commission  held  that  the  injury  con- 
stituted the  loss  of  the  first  phalanx 
of  the  finger,  and  made  an  award  of 
23  weeks'  compensation,  which  was 
the  full  statutory  award  for  the  loss 
of  one-half  the  finger,  and  the  em- 
ployer and  insurance  carrier  appealed, 
claiming  that  the  loss  of  so  small  a 
portion  of  the  finger  did  not  consti- 
tute the  loss  of  substantially  all  the 
phalanx,  and  hence  that  the  award 
was  not  warranted.  The  court  sus- 
tained their  contention  and  the  award 
was  reversed.  Thompson  v.  Sherwood 
Shoe  Co.,  178  N.  Y.  App.  Div.  319, 
164  N.  Y.  Supp.  869  (1917). 

D.     One-fourth  and  one-eightli  Indies 
of  bones  of  fingers. 

While  eutting  asbestos  boards  upon 
a  cutting  machine  operated  by  foot 
power,    claimant's   attention    was    dis- 
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re  Petri,  215  N.  Y.  335.  In  the  Petri  Case  it  was  held,  in  construing 
a  provision  similar  to  that  of  this  state  above  quoted,  that  the  ap- 
plicant should  recover  for  the  loss  of  the  entire  first  phalange,  where, 
as  in  that  case,  the  applicant  had  lost  more  than  one-third  of  the 


tracted  from  his  work,  and  his  right 
hand  was  caught  between  the  knives 
of  the  machine,  amputating  one- 
quarter  of  an  inch  of  the  distal  pha- 
lanx of  the  index  finger  and  one- 
eighth  of  an  inch  of  the  distal  pha- 
lanx of  the  second  finger  of  his  right 
hand,  the  commission  finding  that  the 
loss  was  of  a  substantial  portion  of 
the  phalanges.  The  commission 
treated  his  injury  as  constituting  a 
permanent  partial  disabilty  and  al- 
lowed claimant  compensation  fixed  by 
the  act  for  the  loss  of  the  first  pha- 
lanx or  one-half  of  the  first  finger,  23 
weeks,  and  for  the  loss  of  the  first 
phalanx,  or  one-half  of  the  second  fin- 
ger, 15  weeks.  The  only  surgeon  ex- 
amined at  the  hearing  testified  that 
he  found  the  joints  of  the  terminal 
phalanges  normal,  and  just  as  good  as 
the  others,  and  that  he  did  not  think 
the  injuries  would  incapacitate  the 
claimant  to  any  extent  in  performing 
the  labor  which  he  was  performing 
when  injured,  or  interfere  at  all  with 
his  carrying  on  work  as  a  machinist. 
An  X-ray  photograph  received  in  evi- 
dence was  confirmatory  of  the  testi- 
mony of  the  physician,  and  the  find- 
ing of  the  commission  that  one- 
quarter  inch  of  the  bone  of  the  index 
finger  was  gone  and  one-eighth  inch 
of  the  bone  of  the  second  finger,  and 
it  also  showed  a  practically  normal 
projection  of  the  fleshy,  bulbous,  ter- 
minal part  of  each  finger  beyond  the 
end  of  the  bone.  The  court  held  that 
the  award  of  the  commission  for  the 
loss  of  the  first  phalanx  of  each  finger 
and  the  consequent  loss  of  one-half 
of  the  finger  was  not  justified,  and 
that  the  award,  instead  of  being 
based  upon  permanent  partial  disabil- 
ity,  should   have  been   of  66   2-3  per 


cent  of  the  difference  between  the 
claimant's  average  weekly  wage  and 
his  wage-earning  capacity  in  the  same 
employment  or  otherwise  during  the 
continuance  of  such  partial  disability. 
There  were  also  other  errors,  and  the 
award  was  set  aside  and  the  case  re- 
mitted to  the  commission  to  make  an 
award  in  accordance  with  the  views 
expressed.  Ide  v.  Faul  &  Timmins, 
179  N.  Y.  App.  Div.  667,  166  N.  Y. 
Supp.  858  (1917). 

E.    One-fonrtli  of  phalanx  of  finger. 

An  agreement  between  claimant  and 
his  employer  was  made  to  the  ef- 
fect that  the  nature  of  the  injury  was 
that  the  top  of  the  index  finger  of 
the  right  hand  was  crushed  and  the 
nail  taken  away  and  part  of  the  flesh, 
and  the  report  of  the  attending  phy- 
sician described  the  injury  as  absence 
of  part  of  the  end  of  the  index  finger. 
No  testimony  was  introduced  at  the 
hearing,  but  a  discussion  then  had 
between  the  attorneys  and  the  mem- 
bers of  the  commission  disclosed  that 
there  was  a  loss  of  not  less  than  one- 
quarter  and  of  not  more  than  one- 
half  of  the  distal  phalanx  of  the  in- 
dex finger,  including  a  portion  of  the 
bone,  and  the  X-ray  photographs 
forming  part  of  the  record  showed 
that  the  loss  more  nearly  approached 
one-quarter  than  one-half  of  the  distal 
phalanx.  Claimant  was  granted  an 
award  of  the  equivalent  loss  of  one- 
half  of  the  index  finger  of  the  right 
hand.  The  court  held  that  the  loss 
of  the  first  phalanx,  not  of  a  part 
thereof,  was  loss  which  was  made 
equivalent  to  the  loss  of  one-half  of 
the  finger,  and  that,  as  the  loss  in 
question  did  not  approximate  a  loss  of 
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distal  phalange  of  a  finger.  The  court  in  the  Petri  Case  says:  '*We 
think  we  should  hold  that  the  provisions  of  the  statute  become  opera- 
tive and  applicable  when  it  appears  that  substantially  all  of  the  por- 
tion of  the  finger  so  designated  was  lost.''    This,  we  believe,  is  a  rea- 


substantially  all  of  the  first  phalanx, 
the  award  was  erroneons,  and  should 
be  reversed.  Tetro  v.  Superior  Print- 
ing &  Box  Co.,  185  N.  Y.  App.  Div. 
73,  172  N.  Y.  Supp.  722  (1918). 

F.    SubstantiaUy  aU  of  distal  pluJanz 
of  finger. 

While  claimant  was  in  the  employ 
of  a  steel  pulley  company  he  met  with 
an  accident  which  resulted  in  injury 
to  and  subsequent  amputation  of  part 
of  the  first  phalanx  of  his  third  fin- 
ger, and  he  thereafter  filed  a  claim 
for  compensation  covering  such  inju- 
ries. The  evidence  which  was  pre- 
sented to  the  compensation  commis- 
sion variously  described  his  injury  as 
the  cutting  off  of  the  third  finger 
about  the  middle  of  the  nail,  or  that 
the  third  finger  was  cut  off  near  the 
first  joint  or  near  the  root  of  the 
nail,  and  the  commission  found  that 
the  claimant's  injury  resulted  in  the 
amputation  of  the  third  finger  on  the 
right  hand  near  the  first  joint,  and 
that,  in  the  amputation,  about  one- 
third  of  the  bone  of  the  distal  pha- 
lanx was  cut  off.  On  those  findings 
an  award  was  made  as  for  the  loss  of 
the  entire  phalanx  of  the  finger,  un- 
der a  provision  of  the  statute  that 
the  loss  of  the  first  phalanx  of  the 
thumb  or  finger  should  be  considered 
to  be  equal  to  the  loss  of  one-half  of 
the  thumb  or  fingers  and  compensa- 
tion should  be  one-half  of  the  amount 
specified  for  the  loss  of  a  thumb  or 
finger.  It  was  argued  by  the  defend- 
ants that  the  compensation  could  be 
awarded  as  for  the  loss  of  the  pha- 
lanx only  when  the  entire  phalanx 
had  been  lost,  and  that,  in  a  case 
where  only  part  had  been  lost,  com- 


pensation must  be  sought  under  the 
general  clause  that  in  all  other  cases 
the  compensation  should  be  at  a  cer- 
tain rate  fixed  in  the  section.  The 
court,  in  affirming  the  order  of  the 
commission  said  that  the  loss  might 
be  of  such  a  minor  portion  of  the  pha- 
lanx that  an  award  could  not  be  sus- 
tained as  for  the  loss  of  the  entire 
phalanx,  but  such  did  not  seem  to  be 
the  present  case,  and  that,  while  the 
findings  of  the  commission  were  some- 
what contradictory  and  rather  unsat- 
isfactory in  that  they  stated  in  one 
place  that  the  amputation  of  the  pha- 
lanx occurred  near  the  first  joint  and 
in  another  place  that  about  one-third 
of  the  bone  of  the  distal  phalanx 
was  cut  off,  in  the  light  of  the  evi- 
dence they  might  be  regarded  as  stat- 
ing that  substantially  all  of  the  pha- 
lanx was  cut  off,  and  on  that  theory 
the  award  could  be  sustained,  because 
of  the  general  purposes  of  the  act 
under  which  it  should  not  be  inter- 
preted too  narrowly  for  the  purpose 
of  defeating  a  recovery.  In  re  Petrie, 
215  N.  Y.  335,  109  N.  E.  549   (1915). 

O.    One-lialf  of  distal  phalanx  of 
tbumb. 

Claimant's  left  thumb  was  caught 
in  a  punch  press,  necessitating  the 
amputation  of  about  one-half  of  the 
distal  phalanx  of  the  thumb,  there 
remaining  a  stump  of  the  nail  on  the 
upper  side  of  the  thumb  and  a  good 
cushion  on  the  under  side.  An  agree- 
ment was  made  for  compensation  at 
a  certain  rate  during  disability  and 
payments  were  made  in  accordance 
with  the  agreement  for  some  time. 
Claimant  filed  notice  and  application 
for  adjustment  of  his  claim,  and  an 
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sonable  construction  of  such  provision.  The  facts  in  this  case,  how- 
ever, are  not  on  all-fours  with  the  Petri  Case.  The  evidence  shows, 
without  contradiction,  that  the  applicant  lost  but  one-sixteenth  of 
an  inch  off  the  first  phalange  of  the  index  finger;  that  the  injury 


arbitration  was  had  which  resulted 
in  the  entry  of  an  order  denying  him 
further  compensation.  An  appeal  was 
taken  to  the  board  and  a  finding  there 
made  that  the  injury  was  of  such  a 
character  that  applicant  had  lost  the 
entire  use  of  the  first  phalanx  of  the 
injured  thumb  because  of  the  accident, 
and  the  award  of  the  arbitration  com- 
mittee was  reversed  and  compensation 
ordered  for  30  weeks.  The  statute 
provided  that  the  loss  of  the  first 
phalanx  of  a  thumb  should  be  con- 
sidered equal  to  the  loss  of  one- 
half  of  the  thumb  and  compensation 
should  be  one-half  of  the  amount  spe- 
cified for  the  loss  of  a  thumb,  which 
was  60  weeks.  The  court  held  that, 
as  the  statute  nowhere  provided  for 
the  loss  of  a  part  of  a  phalanx  in  the 
list  of  specified  injuries,  the  compen- 
sation should  be  proportionate  to  the 
extent  of  the  impairment  of  the  earn- 
ing capacity  in  the  employment  in 
which  he  was  working  at  the  time  of 
the  accident,  under  section  11,  part  2 
of  the  act,  and  held  that  the  award  of 
the  board  should  have  been  limited  to 
the  period  of  disability,  which,  under 
the  testimony  of  claimant,  was  18 
weeks.  The  order  was  reversed  and 
the  case  remanded  for  further  pro- 
ceedings. Packer  v.  Olds  Motor 
Works,  195  Mich.  497,  162  N.  W.  80 
(1917). 

H.    End  of  bone  of  second  phalanx  of 
tbumb. 

Claimant  was  engaged  in  feeding 
metal  into  a  power  press  when  his 
thumb  accidentally  caught  in  the  press 
and  the  end  of  it  was  crushed,  and 
the  state  industrial  commission  made 
an  award  of  compensation  for  the  loss 


of  the  entire  thumb.  The  employers 
claimed  that  the  award  should  have 
been  limited  to  the  loss  of  one-half 
of  the  thumb.  The  statutory  pro- 
vision covering  the  case  was  that  the 
loss  of  the  first  phalanx  of  the  thumb 
should  be  considered  equal  to  the  loss 
of  one-half  of  such  thumb,  and  the 
loss  of  more  than  one  phalanx  should 
be  considered  as  the  loss  of  the  en- 
tire thumb.  The  evidence  showed 
that  the  first  or  distal  phalanx  was 
amputated,  and  the  injury  to  the  sec- 
ond or  proximal  phalanx  consisted  of 
the  removal  of  a  small  triangular 
piece  of  bone  about  three-eighths  of 
an  inch  in  length  on  its  longest  side, 
running  to  a  point  on  the  inside  of 
the  thumb,  and  an  X-ray  photograph 
showed  the  fleshy  covering  of  the 
whole  proximal  phalanx  of  the  injured 
thumb  to  be  practically  the  same  as 
that  of  the  uninjured  thumb,  while 
the  report  of  a  surgeon  of  the  med- 
ical division  of  the  commission  men- 
tioned the  injury  to  the  proximal  pha- 
lanx as  being  no  more  than  the  in- 
volvement of  a  very  small  portion  of 
the  bone.  As  the  evidence  was  undis- 
puted, the  finding  of  the  commission, 
was  held  to  be  a  legal  conclusion  sub- 
ject to  review  by  the  court,  and  held 
that  it  was  the  intention  of  the  legis- 
lature that,  to  constitute  the  loss  of 
the  phalanx,  the  injury  thereto  must 
be  so  substantial  as  to  entitle  claim- 
ant, to  an  award  if  it  were  the  only 
phalanx  injured,  and,  as  the  evidence 
showed  that  the  chipping  off  of  the 
second  phalanx  had  not  lessened  the 
use  of  it,  the  commission  was  in  error 
in  making  the  award  for  the  entire 
loss  of  the  thumb.  The  award  was 
reversed  and  the  claim  remitted  to  the 
commission.     Baron  v.  National  Metal 


Digitized  by 


Google 


1919]        E.  E.  McMoRRAN  &  Co.  v.  Industrial  Commission.        921 

did  not  interfere  at  all  with  the  use  of  the  distal  joint;  that  the  tip 
of  the  finger,  while  susceptible  to  cold  and  heat,  did  not  in  any  way 
interfere  with  the  use  of  the  entire  finger. 
While  we  are  of  the  opinion  that  a  liberal  interpretation  should 


Spinning  &  Stamping  Co.,  182  N.  T. 
App.  Div.  284,  169  N.  Y.  Supp.  337 
(1918). 

rv.    Injury  to  more  than  one  digit. 

A.    Loss  of  four  fingers. 

Plaintiff,  who  owned  a  considerable 
number  of  shares  of  stock  in  the  de- 
fendant corporation,  and  was  treasurer 
of  the  company  and  manager  of  the 
plant,  sustained  an  injury  resulting  in 
the  loss  of  four  of  his  fingers  on  the 
right  hand  while  he  was  instructing 
an  employee  in  the  use  of  a  machine. 
It  was  held  to  be  competent  for  the 
industrial  commission  to  estimate  the 
proportionate  loss  of  the  use  of 
claimant's  hand,  and  the  award  was 
not  to  be  disturbed  on  that  account. 
Berman  v.  Beliance  Metal  Spinning  & 
Stamping  Co.,  —  N.  Y.  App.  Div.  — , 
175  N.  Y.  Supp.  838  (1919). 

B.    Loss  of  tbird  and  fourth  fingers; 
first  joint  of  second. 

Claimant  lost  the  little  finger  and 
the  third  finger  of  his  right  hand  at 
the  palm  of  the  hand  and  the  second 
finger  at  the  first  joint,  and  the  com- 
mittee awarded  him  compensation  for 
a  period  of  50  weeks,  the  period  being 
determined  by  adding  together  the  15 
weeks  allowed  by  the  act  for  the  loss 
of  the  little  finger,  20  weeks  for  the 
loss  of  the  third  finger  and  15  weeks 
for  the  loss  of  the  second  finger  at 
the  first  joint.  A  review  of  the  award 
was  asked  by  defendant  and  the 
award  of  the  arbitration  committee 
was  affirmed  by  the  industrial  acci- 
dent board.  Defendant  claimed  that, 
as  the  act  paid  compensation  for  dis- 
ability only,  the  claimant  was  entitled 


to  compensation  only  for  a  period  of 
20  weeks,  such  period  being  the  long- 
est time  allowed  by  the  act  for  the 
disability  complained  of.  The  sched- 
ule for  the  compensation  of  the  loss 
of  fingers  or  phalanges  thereof  was 
followed  by  a  proviso  "that  in  no 
case  shall  the  amount  received  for 
more  than  one  finger  exceed  the 
amount  provided  in  this  schedule  for 
the  loss  of  a  hand."  The  court  held 
that  the  award  of  the  board  was 
proper  and  it  was  affirmed.  King  v. 
Davidson,  195  Mich.  157,  161  N.  W. 
841   (1917). 

O.    Loss  of  third  and  fourth  fingers; 
laceration  of  second. 

Claimant,  while  operating  a  punch 
press,  sustained  an  injury  which  se- 
verely lacerated  the  third  and  fourth 
fingers  of  his  left  hand  so  that  it  was 
necessary  to  amputate  them,  and  the 
second  finger  was  also  lacerated  but 
was  not  amputated.  After  receiving 
the  final  payment  provided  for  in  an 
agreement  with  the  employer,  which 
agreement  did  not  contain  any  refer- 
ence to  the  second  finger,  claimant 
filed  with  the  industrial  accident  board 
a  petition  alleging  that,  in  addition  to 
the  loss  of  the  third  and  fourth  fin- 
gers he  had  partially  lost  the  use  of 
the  second  finger  of  his  left  hand,  and 
that  he  had  not  been  compensated 
therefor,  and  prayed  that  the  case 
might  be  opened  and  he  be  allowed 
further  compensation.  The  court 
granted  the  petition  and,  after  hear- 
ing, it  was  provided  that  claimant 
was  entitled  to  compensation  amount- 
ing to  one-half  of  the  difference  be- 
tween his  average  weekly  wages  be- 
fore the  injury  and  the  average  week- 
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be  given  to  this  class  of  cases,  yet  such  interpretation  should  not  go 
to  the  extent  of  becoming  absurd.  It  cannot  be  reasonably  said 
that  the  loss  of  one-sixteenth  of  an  inch  of  the  first  joint  of  a  finger 
is  the  loss  of  the  first  phalange  or  that  the  legislature  so  intended. 


ly  wages  he  was  able  to  earn  there- 
after, the  board  finding  that  the  sec- 
ond finger  was  stiff;  that  there  was 
practically  no  grip  in  it;  that  the  tis- 
sues and  tendons  of  the  finger  were 
badly  lacerated  so  that  it  was  prac- 
ticaUy  useless;  that  it  was  not  likely 
to  recover  to  any  considerable  extent, 
the  muscles  being  atrophied  and  the 
nerves  injured;  and  that  its  condition 
was  such  as  to  seriously  impair  the 
ability  of  claimant  to  use  his  left 
hand.  The  court  found  that  there  was 
an  abundance  of  evidence  in  the  rec- 
ord to  sustain  the  findings  of  the 
board,  and  also  testimony  showing 
that,  if  it  had  not  been  for  the  in- 
jury to  the  second  finger,  claimant 
could  have  done  the  work  he  had  done 
previous  to  the  injury,  and  the  deci- 
sion of  the  board  was  affirmed.  Green 
V.  Buick  Motor  Co.,  201  Mich.  86,  166 
N.  W.  1028  (1918). 

D.     Loss  of  second  finger;  first  and 
third  stiff. 

An  employee  16  years  of  age  who 
was  employed  as  a  water  boy  got  his 
right  hand  caught  in  the  gears  of  a 
stone-crushing  machine  and  received 
injuries  thereto  consisting  mainly  in 
the  loss  of  the  middle  finger,  which 
was  amputated,  and  stiffness  and  other 
impairment  of  the  index  and  ring  fin- 
gers, the  thumb  being  normal  and  the 
little  finger  in  good  condition  except 
from  disuse.  He  resumed  work  a  lit- 
tle more  than  a  month  after  the  acci- 
dent, and  continued  until  a  few  days 
before  the  work  closed,  doing  a  regu- 
lar water  boy's  work,  including  the 
starting  of  fire  in  the  office  stove  and 
sometimes  carrying  pieces  of  iron. 
The  industrial   board   found   that,   by 


reason  of  the  injury,  the  employee's 
hand  had  been  rendered  permanently 
incapable  of  use  and  that  he  was  enti- 
tled to  compensation  for  total  inca- 
pacity from  the  date  his  employment 
ceased.  There  was  no  evidence  that 
the  employee  made  any  effort  to  get 
work  elsewhere  between  the  time  of 
leaving  his  employment  and  the  date 
of  the  hearing  before  the  arbitration 
committee,  and  nothing  appeared  in 
the  record  to  show  that  he  was  un- 
able to  work  during  that  period  aside 
from  the  necessary  disability  due  to 
such  an  injury.  The  court  said  that, 
assuming  that  on  the  evidence  the 
board  might  have  awarded  compensa- 
tion for  a  partial  loss  of  the  em- 
ployee's capacity  to  earn  wages,  in 
its  opinion  it  did  not  warrant  their 
finding  that  he  was  totally  incapaci- 
tated for  work  and  unable  to  earn 
any  wages;  and  that  such  total  inca- 
pacity would  continue  for  an  indefinite 
'period,  although  an  inability  to  obtain 
work  resulting  directly  from  an  injury 
would  be  incapacity  for  work  within 
the  meaning  of  the  compensation  act. 
The  court,  in  reversing  the  decree, 
said  that  it  might  well  be  that  on 
the  evidence  the  employee  was  enti- 
tled to  compensation  for  partial  inca- 
pacity, and  to  some  additional  spe- 
cific compensation  under  part  2  of 
section  11  of  the  act,  but  that,  as 
the  employee  had  a  full  trial,  with 
the  aid  of  counsel,  there  should  not  be 
a  rehearing  involving  the  introduction 
of  new  evidence,  but  he  should  be 
given  an  opportunity  to  move  for  a 
further  hearing  before  the  board  on 
the  testimony  already  heard,  and  to 
apply  for  such  compensation  as  he  was 
legally  entitled  to,  and  for  that  pur- 
pose the  case  was  recommitted  to  the 
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There  is,  therefore,  a  distinction  to  be  drawn  between  this  case, 
where  but  a  small  tip  of  the  bone  was  taken  without  the  destruction 
of  the  use  of  the  first  joint  of  the  finger,  and  the  Petri  Case,  where 
a  substantial  portion  of  the  first  phalange  was  amputated.    That  dis- 


industrial  accident  board.  In  re  La- 
cione,  227  Mass.  269,  116  N.  E.  485 
(1917). 

E.    Loss  of  first,  second  and  tbird  fin- 
gers and  plialanx  of  fourth. 

Claimant  lost  the  first,  second  and 
third  fingers  and  the  first  phalanx  of 
the  fourth  finger  of  his  right  hand, 
and  the  commission  made  an  award 
upon  the  basis  of  the  permanent  loss 
of  the  use  of  a  band.  The  evidence 
of  the  defendant  tended  to  prove  that 
neither  the  hand  nor  the  use  of  it  was 
lost,  the  evidence  coming  from  two 
physicians  and  three  laymen,  and 
there  was  no  contradiction  of  it  ex- 
cept the  statement  of  one  physician 
that  the  hand  was  useless  in  claim- 
ant's vocation,  and  that  of  another 
physician  that,  from  a  vocational 
point  of  view,  he  considered  the  de- 
formity equivalent  to  the  loss  of  the 
use  of  the  hand.  The '  latter  state- 
ments, the  court  said,  were  not  contra- 
dictions of  the  other  evidence,  as  the 
fact,  if  it  existed,  that  the  injuries 
barred  the  claimant  from  employment 
in  the  particular  occupational  voca- 
tion he  was  engaged  in  when  he  re- 
ceived them,  did  not  in  itself  tend  to 
prove  that  the  hand  or  the  use  of  it 
was  lost,  and  said  that  it  was  not 
within  the  letter  or  spirit  of  the  law 
or  the  legislative  intention  that  an  in- 
jury to  a  limb  or  member  of  an  em- 
ployee, incapacitating  him  for  the 
particular  employment,  should  estab- 
lish that  he  was  incapacitated  for 
employment  permitting  or  involving 
the  use  of  the  limb  or  member  as  in- 
jured, and  that  it  was  a  matter  of 
common  observation  that  a  hand,  arm, 
foot    or    leg    which    was    incompetent 


through  injury  for  certain  employment 
was  competent  and  useful  for  other 
employment,  and  that  the  expressions 
**lo88"  and  **loss  of  use"  as  used  in 
the  law  should  be  given  their  unre- 
stricted and  ordinary  meaning,  and, 
inasmuch  as  complainant's  hand  or 
the  use  of  it  was  not  lost,  the  award 
should  have  been  for  108  1-2  weeks 
under  the  first  rate  of  compensation 
provided  for  in  subdivision  3  of  sec- 
tion 15,  which  was  for  the  particular 
injuries  sustained.  As  such  an  award 
had  originally  been  made  by  the  com- 
mission, that  award  was  reinstated 
and  affirmed  and  the  order  appealed 
from  reversed.  Grammici  v.  Zinn,  219 
N.  Y.  322,  114  N.  E.  397  (1916). 

F.     Oontractlon  of  second  and  third 
fingers. 

Claimant  received  an  injury  which 
resulted  in  a  contraction  and  inability 
to  extend  the  second  and  third  fingers 
of  the  right  hand,  with  consequent  in- 
terference with  the  function  of  the 
hand  and  remaining  fingers.  Seven 
awards  were  made  from  time  to  time, 
all  of  which  were  paid  except  the  last 
one,  and  the  compensation  paid  cov- 
ered a  period  of  91  weeks.  Defendant 
contended  that  the  compensation  was 
limited  to  55  weeks  for  the  loss  of  a 
second  and  third  finger  under  subdi- 
vision 3  of  section  15  of  the  compen- 
sation act.  The  court  said  that  they 
could  not  agree  with  that  contention 
as  the  injury  affected  the  use  of .  the 
hand  and  the  remaining  fingers,  and 
that  they  agreed  with  the  commission 
that,  under  the  statute  as  it  was  at 
the  time  of  the  accident,  compensa- 
tion might  be  awarded  under  that  part 
of  subdivision   3   of   section   15   regu- 
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tinction  is  also  borne  in  mind  in  the  case  of  Ide  v.  Faul  &  Timmins, 
179  N.  Y.  App.  Div.  567,  where  a  workman  sustained  the  loss  of  one- 
fourth  of  an  inch  of  the  bone  of  the  index  finger  and  one-eighth  of 
an  inch  of  the  bone  of  a  second  finger,  and  an  award  had  been  made 


lating  "other  cases."  The  court  held, 
however,  that  the  award  was  wrong. 
Inasmuch  as  it  was  made  on  the  basis 
of  the  average  weekly  wages  of  claim- 
ant before  the  accident,  as  the  stat- 
ute in  such  case  based  the  compensa- 
tion, not  on  the  difference  between  his 
former  and  subsequent  wages,  but  on 
the  difference  between  his  former 
wages  and  his  wage-earning  capacity 
thereafter,  in  the  same  employment 
or  otherwise,  and  while  he  did  not 
work  within  the  period  covered  by  the 
award,  he  went  to  work  within  2 
weeks  after  it  was  made  and  might 
have  been  able  to  do  so  at  the  time 
of  the  award.  As  no  testimony  was 
taken  on  that  point,  the  award  was 
unsupported.  The  award  was  reversed, 
and  the  proceeding  remitted  for  the 
court  to  determine  the  wage-earning 
capacity  of  the  claimant,  and  not  to 
base  the  award  alone  on  actual  wages 
received  since  the  accident.  In  re 
Behrens,  188  N.  Y.  App.  Div.  66,  176 
N.  Y.  Supp.  28   (1919). 

G.    Third  finger  stiff;  loss  of  pbalanz 
of  fourth. 

In  Kenwood  Bridge  Co.  v.  Stanley, 
—  Ind.  App.  — ,  117  N.  E.  657  (1917), 
the  uncontradicted  testimony  of  claim- 
ant was  that,  as  the  result  of  the  in- 
jury in  question,  the  third  finger  of 
his  right  hand  was  stiff,  that  the 
leader  was  cut,  and  that  it  was  par- 
tially stiff  in  the  knuckle  joint,  so 
that  he  could  not  bring  it  forward 
to  touch  the  palm  or  to  more  than 
about  a  right  angle  with  the  palm, 
and  that  the  joint  where  the  finger 
was  attached  to  the  hand  was  per- 
fectly stiff,  that  he  also  received  a 
crushing    injury    to    his    little    finger, 


and  it  was  stiff  in  the  first  joint,  the 
tip  end  of  the  little  finger  being 
crushed  so  that  the  surgeon  cut  off  the 
bone  and  sewed  it  up  near  the  distal 
joint,  so  that  he  had  lost  the  use  of 
the  little  finger,  and  could  not  pick 
up  anything  with  it.  The  court  held 
that,  under  this  testimony,  the  com- 
mission was  warranted  in  the  finding 
of  fact  which  it  made  that  the  injury 
had  resulted  in  the  loss  by  separation 
of  the  distal  phalanx  of  the  little  fin- 
ger of  the  right  hand  and  in  the 
permanent  total  impairment  of  the 
third  finger  of  the  hand,  that  is,  that 
the  third  finger  was  rendered  totally 
and  permanently  useless,  and  that  this 
finding  sustained  the  award  made  by 
the  commission  of  compensation  for 
45  weeks,  as  the  compensation  act 
made  no  specific  provision  as  to  the 
period  during  which  compensation 
should  be  allowed  for  an  injury  to 
either  finger  considered  alone,  nor  for 
the  injury  to  both  fingers  considered 
in  combination,  and  therefore  it  be- 
came the  duty  of  the  board  to  fix  the 
compensation,  in  its  discretion,  under 
the  general  provision  of  section  31  of 
the  act. 

H.  Loss  of  two  phalanges  of  first 
finger;  part  of  third  phalanges  of 
second  and  third;  deformity  of 
fourth. 

In  Norwood  v.  Lake  Bisteneau  Oil 
Co.,  145  La.  823,  83  So.  25  (1919), 
plaintiff  suffered  an  injury  to  his  hand 
for  which  he  brought  suit  for  damages 
in  the  sum  of  $5,800,  with  an  alter- 
native demand  that  if  the  compensa- 
tion act  should  be  found  constitu- 
tional, and  applicable  to  his  claim, 
for  $1,125.     He  recovered  a  judgment 
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by  the  Industrial  Commission  based  on  a  permanent  partial  disability. 
This  award  was  set  aside  by  the  decision  of  the  Supreme  Court  of 
New  York  on  the  ground  that  the  award  for  the  loss  of  the  first  pha- 
lange was  not  justified  and  that  the  award  should  have  been  for  tem- 


for  $760,  from  which  defendant  ap- 
pealed, and  on  appeal  he  abandoned 
the  elaim  for  damages,  and  sought  to 
sustain  the  judgment  under  the  pro- 
visions of  the  Workmen's  Compensa- 
tion Act,  under  which  the  $750  was 
allowed.  The  injury  to  plaintiff's 
hand  consisted  of  the  loss  of  two 
phalanges  of  his  index  finger,  more 
than  two  phalanges  of  the  second  and 
third  fingers,  and  a  permanent  de- 
formity of  the  little  finger  and  a 
shrinking  of  the  left  arm  to  two- 
thirds  of  its  normal  size  and  strength, 
and  the  judgment  was  made,  up  of  an 
allowance  of  30  weeks  for  the  loss  of 
half  of  the  index  finger,  at  $5  a  week, 
$400  for  the  loss  of  the  second  and 
third  fingers,  that  is,  for  each  finger 
$10  a  week  for  20  weeks,  and,  in  addi- 
tion, $200  for  the  loss  of  the  fourth 
finger.  The  court  held  that  for  a 
case  to  come  within  one  of  the  pro- 
visions for  an  injury  particularly  spe- 
cified in  subsection  (e)  of  section  8 
of  the  statute  of  1914,  which  was  in 
force  at  the  time  of  the  injury,  as 
for  the  loss  of  a  finger,  thumb,  hand, 
etc.,  the  member  must  have  been  sev- 
ered or  amputated,  and  that  if  a  fin- 
ger, thumb,  or  hand,  as  the  case  might 
be,  had  been  permanently  disabled, 
either  partially  or  totally,  but  not 
severed  from  the  body  or  amputated, 
the  compensation  is  to  be  measured 
by  the  general  provisions  of  the  first 
paragraph  of  subsection  (c)  of  sec- 
tion 8,  which  was  for  one-half  of  the 
loss  of  wage  earning  capacity,  not 
exceeding  $10  a  week,  for  a  period 
not  exceeding  300  weeks,  but,  as  the 
record  did  not  show  what  was  the  dif- 
ference between  plaintiff's  wage  earn- 
ing capacity  before  and  after  the  ac- 
cident, the  eourt  was  not  abl«  to  make 


a  computation  under  that  subsection 
for  allowing  compensation  for  the  in- 
jury to  plaintiff's  arm  and  little  fin- 
ger, for  which  injuries  compensation 
was  not  specifically  provided.  De- 
fendant contended  that  plaintiff  was 
not  entitled  to  compensation  for  the 
loss  of  more  than  one  finger,  nor  for 
a  period  exceeding  2  months.  The 
contention  being  founded  upon  a  pro- 
vision in  subsection  (c)  of  section  8, 
that:  *'In  no  case  shall  payments  be 
made  under  more  than  one  clause  of 
this  subsection,  nor  in  any  case  after 
the  employee  is  able  to  earn  as  much 
as  he  did  before  the  accident."  As 
to  the  contention  concerning  earning 
capacity,  the  court  said,  while  it  is 
true  plaintiff  was  back  at  his  work 
attending  to  the  pumping  machinery 
2  months  after  the  accident,  he  was 
not  able  to  start  the  engine,  and  there- 
fore it  could  not  be  said  that  he  was 
able  to  earn  as  much  as  he  earned 
before  the  accident,  because  other 
workmen,  through  sympathy,  would 
start  the  engine  for  him,  and  defend- 
ant, perhaps  through  sympathy,  paid 
him  the  same  wages  that  he  had 
earned  before  the  accident.  The  court 
further  held  that  the  expression  **in 
no  case  shall  payments  be  made  under 
more  than  one  clause  of  this  subsec- 
tion,'' could  not  be  construed  to  mean 
that,  though  an  employee  had  suffered 
the  loss  of  three,  he  would  be  enti- 
titled  to  compensation  for  the  loss  of 
only  one  finger,  in  view  of  the  fol- 
lowing provisions  for  compensation 
for  the  loss  of  fingers  and  thumbs,  that 
in  no  case  should  the  amount  received 
for  more  than  one  finger  exceed  the 
amount  provided  in  the  schedule  for 
the  loss  of  a  hand.  The  judgment 
was  amended  by  reducing  the  amount 
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porary  disability,  only.  The  court  there  distinguishes  that  case  from 
the  Petri  Case.  In  the  case  of  Geiger  v.  Gotham  Can  Co.,  163  N.  Y. 
Supp.  678,  it  was  held  that  the  loss  of  one-eighth  of  an  inch  of  the 
bone  of  the  first  phalange  of  the  second  fLnger  did  not  constitute  loss 
of  the  phalange  within  the  meaning  of  the  Workmen's  Compensation 


from  $750  to  $550,  and,  as  amended, 
it  was  affirmed. 

I.    Laceration  of  third  finger;  loss  of 
first  pbalanz  of  second. 

Claimant  sustained  an  injury  which 
resulted  in  the  amputation  of  the  mid- 
dle finger  of  the  left  hand  at  the  dis- 
tal joint,  and  a  laceration  about  an 
inch  long  over  the  dorsal  surface  of 
the  ring  finger  of  the  left  hand.  The 
commission  classified  her  injury  as  a 
permanent  partial  disability  of  the  af- 
fected area  and  awarded  her  the  sum 
of  $48.25  for  time  lost  and  the  fur- 
ther sum  of  $150  for  the  permanent 
partial  disability,  and  she  appealed 
from  the  ruling  of  the  commission  to 
the  superior  court,  basing  her  appeal 
•  upon  the  capricious  and  arbitrary  ac- 
tion of  the  commission.  A  motion 
to  dismiss  the  appeal  was  denied  and, 
after  hearing  the  evidence,  the  court 
entered  judgment  reversing  the  action 
of  the  commission  setting  aside  the 
award  and  remanding  the  claim  with 
directions  to  pay  the  claimant  the 
sum  of  $400,  together  with  her  costs, 
and  from  that  decision  the  commission 
appealed.  The  compensation  act  con- 
tained no  specific  provisions  for  the 
loss  of  or  injury  to  fingers  or  parts  of 
fingers,  but  provided  for  the  loss  of 
the  major  hand  at  the  wrist,  $1,600, 
and  provided  further,  that  compensa- 
tion for  any  other  permanent  partial 
disability  should  be  in  the  proportion 
which  the  extent  of  such  other  disa- 
bility should  bear  to  that  permanent 
partial  disability  above  specified  which 
most  closely  resembled  and  approxi- 
mated in  degree  of  disability  such  other 
disability,  but  in  any  case  not  to  ex- 


ceed the  sum  of  $2,000,  which  was  the 
limit  fixed  for  the  loss  of  a  leg.  The 
court  said  they  sympathized  with  the 
trial  judge,  for  they  also  regarded  the 
award  as  pitifully  inadequate,  but,  as 
the  correction  of  such  insufficiency 
was  neither  with  the  courts  nor  with 
the  commission,  but  must  be  remedied 
by  the  legislative  function  of  the 
state  alone,  and  that  obviously  the  su- 
perior court  could  not  say  that  an 
award  made  from  a  schedule  so  de- 
fined and  limited  by  law  as  the  one  in 
question  was  a  capricious  and  arbi- 
trary one.  The  judgment  of  the  lower 
court  was  reversed  and  the  decision 
of  the  commission  affirmed.  Foster  v. 
Industrial  Ins.  Commission,  —  Wash. 
— ,  181  Pac.  912  (1919). 

J.     First  and  second  fingers  mashed; 
Injury  to  tendons. 

Plaintiff  was  injured  by  having  the 
first  and  second  fingers  of  his  left 
hand  mashed,  cutting  the  flesh  and  in- 
juring the  tendons,  and  was  sent  to 
the  employer's  physician,  who  treated 
the  hand  for  several  days,  and  at  the 
end  of  13  or  14  days  he  returned  to 
work  and  for  about  5  months  did 
light  work  which  he  could  perform 
with  one  hand,  when  he  went  back  to 
his  original  work.  During  the  entire 
period  of  his  employment  after  being 
injured  he  received  the  same  wages 
that  he  was  receiving  when  he  was 
hurt.  Defendant  argued  that  the 
plaintiff  was  not  incapacitated  from 
performing  labor  beyond  the  two 
weeks'  period  by  reason  of  the  injury 
received  by  him.  The  court  said  that 
this  contention  was  against  the  evi- 
dence  of   plaintiff  who   testified  posi- 
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Act.  So  in  the  case  of  Thompson  v.  Sherwood  Shoe  Co.,  164  N.  Y. 
Supp.  869,  where  a  workman  lost  approximately  one-fourth  of  an 
inch  from  the  tip  of  one  of  his  fingers.  In  the  case  of  Mockler  v. 
Hawkes,  158  N.  Y.  Supp.  759,  it  was  held  that  the  loss  of  the  tip  of 
a  finger,  which  loss  could  be  discovered  only  on  examination  of  an 


tlvely  that  he  could  not  use  the  first 
and  second  fingers  of  his  hand  effec- 
tively, and  that  the  injury  hindered 
him  in  the  performance  of  his 
work,  and  as  the  jury,  by  its  verdict, 
found  against  defendant  and  found 
that  the  plaintiff  was  incapacitated, 
and  the  findings  were  supported  by 
evidence,  they  were  conclusive  upon 
appeal.  The  judgment  was  affirmed. 
Gailey  v.  Peet .  Bros.  Mfg.  Co.,  98 
Kan.  53,  157  Pac.  431   (1916). 

E.  Loss  of  fourth  finger;  ftacture  of 
metacarpal  bone  of  third  finger; 
Infection. 

Complainant,  an  employee  in  a 
printing  establishment,  got  her  left 
hand  caught  in  a  machine  she  was 
operating  and  it  was  so  seriously 
mangled  as  to  necessitate  amputation 
at  the  middle  of  the  metacarpal  bone 
of  the  little  finger.  The  metacarpal 
bone  of  the  third  finger  was  frac- 
tured and,  not  having  been  reduced, 
united  irregularly  and  in  a  curved 
shape,  thereby  shortening  it  a  quarter 
of  an  inch,  impairing  its  power  and 
usefulness;  and,  in  addition,  infection 
intervened  as  a  contributing  cause, 
and  the  trial  court  found  that  the 
usefulness  of  the  hand  had  thereby 
been  reduced  and  destroyed  one-half, 
constituting  a  permanent  partial  dis- 
ability within  the  meaning  of  the 
compensation  act,  and  judgment  was 
rendered  accordingly.  On  appeal  the 
court  found  that  the  record  disclosed 
ample  evidence  to  support  the  finding 
of  the  trial  court,  and  held  that,  while 
the  compensation  act  made  express 
provision  for  the  loss  of  fingers  from 
the    thumb    down,    it    did    not    neces- 


sarily follow  therefrom  that  an  injury 
of  the  character  disclosed  should  be 
treated  as  a  matter  of  law  as  the  loss 
of  the  little  and  ring  fingers  only, 
but  that,  if  the  nature  of  the  injury 
in  such  a  case,  when  taken  as  a  whole, 
showed  by  relation  a  reduction  in  the 
power  and  usefulness  of  the  hand  as 
well  as  the  injury  to  and  loss  of  the 
fingers,  the  court  might,  and  properly 
should,  find  the  facts  accordingly,  for 
the  intended  purpose  of  the  compen- 
sation act  is  to  secure  to  the  injured 
employee  compensation  for  the  disa- 
bility actually  sustained.  The  judg- 
ment was  affirmed.  State  ex  rel. 
Broderick  Co.  v.  District  Court,  Bam- 
sey  County,  —  Minn.  — ,  174  N.  W. 
826  (1919). 

Ifc  Loss  of  first  finger  with  metacar- 
pal bone,  loss  of  flexor  tendon  of 
second  finger,  and  laceration  of  all 
tendons  of  palm. 

Plaintiff,  while  employed  in  defend- 
ant's plant  as  an  electrician,  sustained 
an  injury  to  his  hand  by  a  traveling 
crane  running  over  it  as  he  was 
grasping  the  track  to  support  himself 
while  putting  in  conduits,  the  injury 
necessitating  the  amputation  of  the 
index  finger  of  his  left  hand,  to- 
gether with  the  metacarpal  bone 
thereof,  a  severe  crushing  and  loss 
of  the  flexor  tendon  of  the  second 
finger,  and  a  severe  laceration  of  all 
the  tendons  of  the  palm.  After  being 
totally  disabled  for  over  one  month, 
claimant  returned  to  work  for  de- 
fendant and  was  employed  in  an  en- 
tirely different  line  of  employment, 
that  of  foreman  in  the  tool  crib.  At 
the  time  of  the  accident  his  wage  was 
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X-ray  photograph,  was  not  equivalent  to  the  loss  of  the  first  phalange 
within  the  meaning  of  the  Workmen's  Compensation  Act.  The  same 
has  been  held  to  be  the  rule  under  a  statute  similar  to  that  in  this 
state,  in  the  ease  of  Packer  v.  Olds  Motor  Works,  195  Mich.  497, 
where  it  was  held  that  the  loss  of  a  part  of  the  first  phalange   of  the 


45  cents  an  hour,  while  at  the  time  of 
of  the  hearing  before  the  industrial 
board  a  man  in  the  same  employment 
was  paid  $.85  to  $1  an  hour,  and  his 
wage  in  the  tool  crib  was  $.55  an 
hour.  It  was  claimed,  and  the  evi- 
dence supported  the  claim  that  claim- 
ant could  no  longer  follow  any  part 
of  his  former  employment  of  elec- 
trician. At  first  an  agreement  was 
made  to  pay  claimant  35  weeks'  com- 
pensation at  $10  per  week  for  the 
loss  of  the  index  finger,  the  agree- 
ment never  being  approved  by  the  in- 
dustrial accident  board  and,  although 
payments  were  being  made  under  the 
agreement,  claimant  filed  notice  of 
claim  for  injury,  and  a  committee  of 
arbitration  awarded  his  compensation 
for  35  weeks  at  $10  per  week  for  loss 
of  the  index  finger  and,  in  addition 
thereto,  $10  per  week  for  disability 
subsequent  to  the  35-week  period. 
Payments  were  continued  and  accepted 
by  claimant  during  34  weeks,  but  he 
refused  to  accept  the  payment  for  the 
thirty-fifth  week  or  to  sign  a  settle- 
ment receipt,  claiming  that,  because  of 
the  condition  of  his  hand,  he  was  un- 
able to  perform  the  same  duties  as 
prior  to  the  accident.  The  insurance 
carrier  filed  a  petition  with  the  board 
praying  release  from  further  liability 
under  the  award  of  the  committee  be- 
cause it  appeared  that  applicant  had 
returned  to  work  for  respondent  in 
charge  of  the  tool  crib  at  55  cents 
per  hour,  plus  a  10  per  cent  bonus, 
and  that  he  was  able  to  perform  his 
former  duties,  although  he  never  ac- 
tually attempted  so  to  do.  Testimony 
was  taken,  and  after  consideration 
the  industrial  board  added  an  order 
denying   the   insurance   carrier's   peti- 


tion and  ordering  the  payment  of  $10 
a  week  for  total  disability  subsequent 
to  the  date  of  the  expiration  of  the 
35-week  period,  and  it  was  that  order 
which  the  court  upon  certioran  was 
asked  to  review.  The  order  of  the 
board  provided  that  claimant  sliould 
be  paid  $10  per  week  during  the  pd 
riod  of  his  total  disability  in  the  em- 
ployment in  which  he  was  en^sg^ 
when  injured,  and  that,  should,  sach 
disability  become  partial,  then  claim- 
ant should  be  compensated  at  a  ^^^^ 
equal  to  one-half  the  differeae©  be- 
tween the  amount  he  was  eamixigr  P^' 
week  when  injured  and  any  lesser 
amount  he  may  thereafter  be  al>l^  ^ 
earn  in  the  same  employment  <Jiir"^ 
the  continuance  of  such  partial  ^^* 
bility.  Claimant's  contention  was  ^^** 
the  statute  did  not,  under  the  si>e«ifi^ 
disability  section,  provide  for  tho  loss 
of  the  use  of  a  hand,  except  in  so  far 
as  that  loss  of  use  tended  to  or  ^^^ 
actually  affect  the  ability  of  tti^  ^' 
jured  servant  to  earn  in  the  BBni« 
employment  in  which  he  sustaino^  ^^ 
injury.  The  court  sustained  his  ^^°' 
tention,  saying  that  the  statute  srpo^^ 
in  terms  of  disability,  and  when  ^^^ 
period  of  disability  ended,  comp^^^' 
tion  ceased,  and  the  order  o:^  *°^ 
board  was  affirmed.  Schimmel  v-  ^®' 
troit  Pressed  Steel  Co.,  206  Mich.  ^50, 
173  N.  W.  206   (1919). 

V.    Combination  with  other  Injorf^** 

A.    Injury  to  arm  and  hand. 

Plaintiff  received  injuries,  msialy  ^ 
the  forearm  and  hand,  and  there  "^^^ 
evidence  that  they  were  impaired  *^ 
the  extent  of  75  per  cent  and  that  <^"^ 
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thumb  could  not  be  so  construed  as  to  provide  for  an  allowance  of 
compensation  for  the  loss  of  the  entire  first  phalange  of  the  thumb. 
We  are  of  opinion  that  the  circuit  court  erred  in  quashing  the 
writ  of  certiorari  issued  in  this  cause,  and  that  the  Industrial  Com- 
mission erred  in  making  an  award  for  17^  weeks,  at  six  dollars  per 


npper  arm  was  impaired  to  the  extent 
of  8  per  cent.  Compensation  was 
awarded  on  the  theory  that  the  im- 
pairment of  the  arm  as  a  whole  was 
to  the  extent  of  75  per  cent,  and  the 
amount  awarded  was  75  per  cent  of 
the  amount  fixed  by  the  statute  for 
an  arm,  and  on  appeal  it  was  argued 
that  such  an  award  was  out  of  har- 
mony with  the  provision  that  amputa- 
tion between  the  elbow  and  the  wrist 
should  be  considered  as  equivalent  to 
the  loss  of  a  hand  for  which  the  com- 
pensation allowed  was  less  than  that 
allowed  for  the  loss  of  an  arm.  The 
court  said,  however,  that  they  could 
not  say  that  the  trial  judge  might  not 
properly  find  that  the  injured  arm 
was  capable  of  no  greater  service  than 
a  weakened  part,  and,  if  so,  he  might 
properly  find  that  the  whole  arm  was 
injured  to  the  extent  of  75  per  cent, 
and  that  such  a  finding  was  not  neces- 
sarily in  conflict  with  the  statutory 
provision  making  amputation  between 
the  elbow  and  the  wrist  equivalent  to 
the  loss  of  a  hand  only.  The  court 
said  further  it  was  conceivable  that 
a  man's  forearm  might  impair  the  ef- 
ficiency of  the  whole  arm  more  than 
an  amputation.  The  judgment  was  af- 
firmed by  the  supreme  court.  Black- 
ford V.  Green,  87  N.  J.  L.  359,  94  Atl. 
401  (1916),  and  this  decision  was  af- 
firmed by  the  court  of  errors  and  ap- 
peals, 89  N.  J.  L.  357,  100  Atl.  1069 
(1916). 

B.    Partial  loss  of  hands  with  injury 
to  eye. 

For  50  percent  loss  of  usefulness  of 
each   hand,    combined   with   a   10   per 
cent  loss  of  the  use  of  one  eye,  see 
19  N.  O.  C.  A.— 59 


Orlando    v.    F.    Ferguson    &    Bon,    19 
N.  C.  C.  A.  722n. 

0.  Loss  of  phalanges  with  disability. 

1.  Amputation   following    period    of 

disability. 

Claimant  suffered  a  laceration  of 
the  first  finger  of  the  right  hand,  and 
a  voluntary  agreement  was  approved 
for  the  payment  of  50  per  cent  of 
wages  throughout  the  period  of  total 
incapacity,  and  he  was  paid  under 
that  agreement  for  25  1-3  weeks. 
Something  over  3  months  after  the 
injury  it  became  necessary  to  ampu- 
tate two  phalanges  of  the  finger,  and 
plaintiff  claimed  that  he  was  totally 
incapacitated  from  the  date  of  the 
injury  until  the  date  of  the  amputa- 
tion, and  that  during  that  time  he 
was  entitled  to  compensation  under 
section  11  as  compensation  for  total 
incapacity,  and  that  from  the  date 
of  the  amputation  he  was  entitled  to 
25  1-3  weeks'  additional  compensation 
under  section  12  as  compensation  for 
partial  incapacity.  Defendant  claimed 
that  the  only  compensa'tion  that  could 
be  awarded  was  that  for  25  1-3  weeks 
on  the  ground  that  the  compensation 
for  the  loss  of  the  phalanges  of  the 
finger  was  exclusive  of  all  other  com- 
pensation. The  court  said  it  could  not 
agree  that  since  the  loss  from  the 
date  of  the  injury  to  the  date  of  the 
amputation  was  of  the  use  of  the  two 
phalanges,  and  from  the  date  of  the 
amputation  was  the  loss  of  the  two 
phalanges,  the  injury  was  a  single 
one,  but  that  the  word  loss  was  used 
in  the  act  in  the  sense  of  deprivation, 
and    designated    the    handicap    under 
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week,  for  permanent  partial  disability,  as  provided  in  paragraph 
(e)  of  section  8  of  the  Workmen's  Compensation  Act.  The  award 
of  six  dollars  a  week  for  a  period  of  614  weeks  for  total  temporary 
incapacity  is  a  proper  award. 


which  the  employee  would  suffer  in 
the  future,  and  that  compensation  was 
based  upon  that  loss,  and  while,  in 
the  case  of  the  loss  of  a  member,  the 
injury  resulted  in  partial  incapacity, 
the  compensation  for  each  was  based 
upon  a  different  theory.  The  court 
further  said  that  there  was  nothing  in 
the  act  which  prevented  compensation 
for  any  number  of  the  several  inju- 
ries specifically  provided  for,  and  that 
payment  for  one  did  not  pay  for  any 
but  the  one  injury,  and  if  there  had 
been  a  partial  incapacity  followed  by 
the  loss  of  a  member  there  was  noth- 
ing in  the  act  which  forbade  the 
award  of  compensation  for  each, 
whether  the  loss  of  the  member  fol- 
lowed an  injury  to  the  member  re- 
sulting in  a  loss  of  its  use,  or  followed 
an  injury  to  some  other  member,  being 
quite  immaterial  as  the  injuries  were 
equally  distinct.  The  argument  of  de- 
fendant was  based,  to  a  large  extent, 
upon  that  part  of  section  11  which 
provided  that  the  compensation  for  the 
named  injuries  should  be  ^'in  lieu  of 
all  other  payments."  The  court  said, 
however,  that  that  provision  referred 
to  payments  for  the  named  injuries, 
and  as  to  those  the  compensation 
designated  was  exclusive,  but  that  it 
did  not  limit  the  award  to  any  one  of 
the  compensations  provided  for  the 
named  injuries,  nor  did  it  purport  to 
be  in  lieu  of  payments  made  for  inju- 
ries resulting  in  partial  incapacity  not 
among  those  named  injuries,  and  said: 
"The  handicap  determines  the  loss. 
But  when  the  loss  of  the  member  is 
preceded  by  a  long  incapacity  while 
efforts  are  made  to  heal  and  cure  the 
injury,  the  injured  employee  has  suf- 
fered far  more  than  from  the  mere 
loss  of  the  member.    Compensation  for 


the  loss  of  the  member  will  not  com- 
pensate him  for  the  period  of  inca- 
pacity preceding  the  loss  of  the  mem- 
ber. The  just  rule  of  compensation 
will  give  compensation  for  the  period 
of  total  incapacity  as  well  as  for  the 
loss  of  the  member."  Judgment  was 
advised  in  accordance  with  the  opin- 
ion, dismissing  the  appeal.  Franko  v. 
William  SchoUhom  Co.,  —  Conn.  — , 
104  AtL  485   (1918). 

2.    AmputatloiL  Immediately  f  oUowlzig 
injury. 

In  Kramer  v.  Sargent  &  Co.,  — 
Conn.  — ,  104  AtL  490  (1918),  claim- 
ant suffered  an  injury  to  the  terminal 
phalanx  of  the  index  finger  of  his 
left  hand  which  resulted  on  the  same 
day  in  the  loss  of  the  phalanx  by  am- 
putation and  in  a  total  incapacity 
for  all  labor  from  the  date  of  the  in- 
jury to  the  date  of  the  hearing,  which 
total  incapacity  would  continue  for  a 
period  of  undetermined  extent,  and 
claimant  claimed  one  award  for  the 
loss  of  the  phalanx  and  another  for 
the  total  incapacity  resulting  from 
such  loss.  The  parties  made  a  volun- 
tary agreement,  duly  approved  by  the 
commissioner,  for  the  payment  of  the 
medical,  surgical  and  hospital  ex- 
penses and  for  the  loss  of  the  phalanx, 
and  left  open  for  future  determination 
any  question  as  to  total  incapacity  on 
account  of  the  injury.  The  commis- 
sioner confirmed  the  voluntary  agree- 
ment and  also  made  an  award  for  the 
total  incapacity  on  account  of  the  in- 
jury. The  court  distinguished  the 
case  from  the  case  of  Franko  v.  Wil- 
liam Schollhom  Co.,  V,  C,  I,  ante,  in 
that,  in  the  present  case,  there  was 
but    one    injury,    and    the    incapacity 
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The  judgment  of  the  circuit  court  will  therefore  be  reversed  and 
the  cause  remanded  to  that  court,  with  directions  to  enter  a  finding 
and  order  not  inconsistent  with  the  views  herein  expressed. 

Eeversed  and  remanded,  with  directions. 


followed  immodiately  in  the  loss  of 
the  phalanx  and  resulted  from  it, 
while  in  that  case  there  was  a  consid- 
erable period  of  incapacity  following 
the  injuries  before  the  loss  of  the 
phalanx,  and  held  that,  in  the  pres- 
ent case,  the  award  for  the  loss  of  the 
phalanx  was  in  lieu  of  and  exclusive 
of  all  other  payments  for  the  par- 
ticular injury,  which  is  the  loss  of 
the  member. 

VL    Pxior  Injury. 

A.  Prior  1088   of  part  of  finger   In 

award  for  loss  of  liand. 

For  the  effect  of  prior  loss  of  part 
of  one  finger  upon  an  award  for  an 
injury  equivalent  to  the  loss  of  the 
hand,  see  Mark  Mfg.  Go.  v.  Industrial 
Commission,  I.,  E.,  ante. 

B.  Loss  of  one  hand;  prior  loss  of 

other. 

Claimant  was  injured  in  1914,  by 
having  his  right  hand  severed  at  the 
wrist.  His  left  hand  had  been  ampu- 
tated in  1892,  and  the  question  was 
certified  as  to  whether  claimant  was 
entitled  to  compensation  for  perma- 
nent total  disability,  under  subdivision 


1  of  section  15,  or  for  compensation  as 
for  the  loss  of  one  hand  under  subdi- 
vision 3  of  that  section.  The  court 
held  that  claimant  should  be  compen- 
sated for  total  disability,  and  that 
as,  by  the  accident,  he  had  lost  all 
the  ability  he  had  of  earning  a  living, 
the  disability  was  therefore  total,  and 
said  that  as  his  wages  were  evidently 
based  upon  the  fact  that  he  was  pre- 
viously partially  disabled,  to  allow  for 
the  loss  of  the  second  hand  as  a  per- 
manent disability,  a  percentage  of  the 
weekly  wage  that  he  was  then  earn- 
ing would  be  in  complete  harmony 
with  compensation  to  one  who  had 
lost  both  hands  by  the  accident,  who 
received  his  66  2-3  per  cent  upon  the 
greater  wages  than  he  was  earning  at 
the  time  of  the  accident.  Schwab  v. 
Emporium  Forestry  Co.,  167  N.  Y. 
App.  Div.  614,  153  N.  Y.  Supp.  234 
(1915). 

VH.     Effect  of  Ability  to  use  appli- 
ance. 

For  the  effect  upon  an  award  of 
ability  to  use  an  appliance,  see  Mark 
Mfg.  Co.  V.  Industrial  Commission, 
I,  E,  ante. 

B.  L.  8. 
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WOODS  y.  CHALMERS  MOTOR  00. 

[Supreme  Court  of  Michigan,  December  22,  1919.] 

207  Mich.  556,  175  N.  W.  449. 

1.  Explosives — OasoUne — Oil,  etc.,  on  water—- Destruction  of  houseboat — Ques- 
tion for  Jury — Contributory  negligence. 
If  the  testimony  of  the  owner  of  a  houseboat,  that  he  had  noticed  the  con- 
dition of  the  surface  of  the  water  surrounding  it,  which  was  covered  with  oil 
and  greasy  scum,  and  was  trying  to  find  a  new  location  to  get  away  from  the 
fumes  of  gasoline,  permitted  an  inference  that  he  was  actuated  by  any  thought 
or  appreciation  of  danger  from  explosion  or  fire,  it  was  for  the  jury,  rather 
than  the  court,  and  the  trial  court  did  not  err  in  submitting  the  question  of 
his  contributory  negligence  to  the  jury,  in  an  action  by  his  assignee  for  dam- 
ages for  the  loss  of  the  houseboat  by  fire,  communicated  to  it  through  the  air 
or  over  the  surface  of  the  water,  from  an  explosion  and  fire  upon  the  premises 
of  defendant  upon  the  adjoining  shore. 

^.  Explosives — Gasoline — Oil,  etc.,  on  water— Destruction  of  houseboat — Ques- 
tion for  jury — ^Negligence. 
Testimony  that  defendant  stored  gasoline  upon  its  premises  in  a  sunken 
tank  holding  12,000  gallons,  from  which  it  was  elevated  by  a  continuously  op- 
erated vacuum  pump  into  a  gravity  tank  with  a  capacity  of  three  or  four 
barrels,   from  which  it  was  piped  into  defendant's  building  to   motors  which 


CASE  NOTE. 

liability  for  damage  caused  by  cast- 
ing oil  or  like  substance  upon 
water. 

I.   Pollution  of  water,  932-945. 

A.  Damage  to  farm  property,  932- 

943. 

1.  Live  stock,  932-936. 

2.  Growing  crops,  936-940. 

3.  Soil  fertility,  940-942. 

4.  Destroying  fish,  942-943. 

B.  Damage  to  ice  crop  and  fishing, 

943-944. 

C.  Damage  to  spring,  944-945. 

D.  Damage  to  residence  by  bad 

odors,  945. 

II.   Damage  by  fire,  945-952. 

A.  Discharge      from      oil-burning 

steamer,  945-947. 

B.  Crude  oil  from  gas  leases,  947- 

948. 

C.  Sludge    acid    from    separation 

tank,  948. 

D.  Waste  products  from  condens- 

ery,  948-951.    ' 

E.  Gas  plant  by-products,  951-952. 


Cross-references.  Liability  of  ri- 
parian proprietor  infecting  running 
stream  with  disease  germs,  see  16  N. 
C.  C.  A.  658;  pollution  of  percolating 
or  well  water  by  waste  matter  stored 
or  cast  on  neighboring  premises,  see 
2  N.  C.  O.  A.  646-651;  injury  by  es- 
cape of  water  stored  or  retained  on 
own  premises,  see  3  N.  C  C.  A.  1-34. 

I.    Pollution  of  water. 

A.    Damage  to  farm  property. 

1.     Live  stock. 

Defendant,  as  part  of  its  business, 
operated  an  oil  pipe  line  for  the  pur- 
pose of  distributing  crude  oil  to  its 
customers.  These  pipes  were  laid  un- 
derground, and  by  reason  of  their  de- 
fective construction  oil  escaped  from 
them  into  the  well  of  the  plaintiff, 
making  the  water  utterly  unfit  for 
stock  or  man.  Defendant  contended 
that  the  leak  was  an  unexpected  one 
which  could  not  have  been  foreseen, 
and  that  it  was  promptly  repaired 
when  discovered,  and  that  therefore 
it  was  not  negligent;  that  since  sub- 
terranean   streams    of   water    did   not 
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were  being  tested,  the  overflow  from  the  gravity  tank  being  returned  by  a  pipe 
to  the  storage  tank;  that  an  open  ditch  was  maintained  along  the  testing 
building  leading  to  a  creek;  that  a  trench  system  for  drainage  was  maintained 
in  the  testing  building  and  communicated  with  the  open  ditch;  that  the  over- 
flow from  the  gravity  gasoline  tank  was  not  properly  cared  for,  but  that  quan- 
tities of  gasoline  were  permitted  to  overflow  into  the  open  ditch  and  to  stand 
in  pools;  and  that  a  sewer  system  was  maintained  in  the  building,  which  car- 
ried off  water  from  the  motors,  and  might  also  earry  some  lubricating  oil,  and 
which  emptied  into  the  creek,  amounted  to  much  more  from  which  negligence 
eould  be  inferred  than  the  bare  fact  of  the  explosion,  in  an  action  by  the 
owner  of  the  houseboat,  which  was  moored  in  the  creek  near  defendant's 
premises,  for  its  destruction  by  fire  communicated  to  it  through  the  air  or  over 
the  oily  surface  of  the  water,  following  an  explosion  and  fire  upon  defendant's 
premises,  and  such  evidence  was  sufficient  to  give  room  for  a  reasonable  infer- 
ence or  permissible  presumption  of  negligence  on  the  part  of  defendant  to  the 
damage  of  plaintiff  and  to  authorize  submission  of  that  question  to  the  jury. 

S.    £zplosives — Gasoline — Storage  and  handling — Care  required. 

In  storing  upon  its  premises  and  handling  for  its  purposes  large  quantities 
of  gasoline,  the  owner  is  bound  to  exercise  such  reasonable  care  to  avoid  acci- 
dent as  is  commensurate  with  the  apparent  dangers  attending  such  use. 

4.  Explosives — QasoUne — ^Destruction  of  houseboat — ^Presumption  and  burden  of 
proof — ^Negligence. 
In  an  action  for  damages  by  the  owner  of  a  houseboat  for  its  destruction 
by  fire,  communicated  to  it  from  a  fire  and  explosion  on  premises  on  the  ad- 
joining shore  where  large  quantities  of  gasoline  and  oil  were  stored  and  used, 
no  presumption  of  negligence  arose  from  the  bare  proof  of  the  explosion,  but 


run  in  well-defined  channels,  the  pol- 
lution of  the  subterranean  stream  that 
supplied  defendant's  well  was  dam- 
num absque  injuria,  unless  it  was 
shown  to  have  resulted  from  the  neg- 
ligent and  improper  use  of  defend- 
ant's adjacent  premises.  Affirming 
judgment  of  $350  for  the  plaintiff,  the 
court  held  that  the  rule  that  any  use, 
by  one,  of  the  percolating  waters  be- 
neath his  land  may  not  be  com- 
plained of  by  the  adjoining  owner, 
eould  not  exonerate  the  defendant, 
because  the  subterranean  waters  had 
been  polluted  by  surface  methods 
that  could  be  avoided  or  removed 
when  discovered;  and  that,  regard- 
less of  negligence,  one  who  impounded 
oil  or  other  substance  by  artificial 
methods,  from  which  it  escaped  by 
percolation  or  otherwise,  into  the  prop- 
erty of  another,  causing  damage,  was 
liable  therefor.  Regarding  the  con- 
tention of  the  defendant  that  plain- 
tiff's petition  could  not  stand  be- 
cause it  did  not  allege  facts  consti- 
tuting negligence,  the  court  held  that 
where,  from  the  nature  of  the  case, 
the   plaintiff   would   not    be    expected 


to  know  the  exact  cause  or  the  pre- 
cise negligent  act,  and  the  facts  were 
peculiarly  within  the  defendant's 
knowledge,  a  general  allegation  of 
negligence  was  sufficient.  Texas  Co. 
V.  Giddings,  —  Tex.  Civ,  App.  — ,  148 
8.  W.  1142  (1912). 

Plaintiff  sued  defendant  to  recover 
damages  for  the  death  of  16  head  of 
his  cattle  and  for  injury  of  29  head, 
caused  by  drinking  water  poisoned  by 
oil,  which  escaped  from  defendant's 
pipe  line  at  a  point  where  it  crossed 
a  creek,  the  oil  flowing  down  this 
creek  into  the  pasture  where  plain- 
tiff's cattle  were  confined,  they  drink- 
ing therefrom  and  dying.  No  evidence 
was  introduced  tending  to  show  that 
the  oil  was  poisonous,  or  otherwise 
of  such  a  character  as  would,  when 
drunk,  result  in  injury  and  death. 
Upon  appeal  affirming  judgment  for 
the  plaintiff,  the  court  held  that,  re- 
gardless of  the  question  of  negli- 
gence, defendant  was  liable  for  con- 
structing and  maintaining  said  pipe 
line,  for  any  damages  resulting 
therefrom.  But  upon  rehearing  this 
decision     was      reversed     upon      the 
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the  burden  was  upon  plain tiflP  to  prove  facts  from  which  it  might  be  fairly  in- 
ferred that  defendant's  negligence  was  the  proximate  cause  of  the  explosion 
and  injury. 

5.    Trial — ^Bight  to  dispose  of  case  as  matter  of  law— Testimony  not  in  conflict. 

Although  testimony  is  not  in  conflict,  it  does  not  follow  that  the  case 
should  be  disposed  of  as  matter  of  law,  if  different  inferences  might  reason- 
ably be  drawn  as  to  its  import. 

Action  for  destruction  of  houseboat  by  fire  resulting  from  explo- 
sion in  defendant's  nearby  factory.    Judgment  for  plaintiff  aflfirmed. 

For  appellant — Clark,  Emmons,  Bryant,  Klein  &  Brown. 

For  appellee — Charles  A.  Lorenzo  (Clifton  Q.  Dyer,  of  counsel). 

STEERE,  J.  On  October  16,  1916,  plaintiff  was  Uving  with  her 
husband  in  a  houseboat  moored  in  Connor's  creek  near  its  mouth  ad- 
jacent to  land  belonging  to  the  city  of  Detroit,  through  the  easterly 
part  of  which  said  creek  flows.  On  that  date  the  houseboat  was  de- 
stroyed by  a  fire  resulting  from  an  explosion  in  defendant's  nearby 


ground  that  no  evidence  had  been  in- 
troduced showing  the  poisonous  or  in- 
jurious character  of  the  oil  to  cattle, 
the  court  holding  that,  this  fact  not 
being  a  matter  of  common  knowledge, 
it  could  not  be  judicially  noticed  by 
the  court.  Texas  Co.  v.  Earles,  — 
Tex.  Civ.  App.  — ,  164  S.  W.  28 
(1914). 

Plaintiff  was  engaged  in  raising 
hogs  for  market  on  his  land  through 
which  a  stream  flowed.  Near  this 
land  defendant  maintained  its  elec- 
tric light  plant,  using  oil  as  fuel, 
which  was  negligently  permitted  to 
escape  from  the  premises  and  gather 
in  the  stream,  flowing  through  plain- 
tiff's land,  the  water  of  which  the 
hogs  drank,  causing  them  to  die.  De- 
fendant was  notified  of  the  oil's  ef- 
fect upon  plaintiff's  hogs  but  nothing 
was  done  to  remedy  its  escape.  The 
defendant  contended  that  plaintiff 
knew  the  hogs  were  being  killed  by 
the  oil,  and  that  it  being  the  duty 
of  a  party  owning  property,  which  he 
knows  is  being  injured  by  another, 
to  exercise  ordinary  care  to  protect 
himself    against    such    loss,    plaintiff's 


failure  to  do  so  precluded  a  recovery 
for  such  loss  as  he  might  have  pre- 
vented in  the  exercise  of  ordinary 
care.  Affirming  judgment  of  $165 
for  the  plaintiff,  the  court  held  that 
the  defendant  was  liable  in  damages; 
that  the  plaintiff  owed  the  defendant 
no  duty  to  remove  his  hogs  from 
their  pasture,  and  was  not  guilty  of 
contributory  negligence  in  not  so  do- 
ing. Mexia  Light  and  Power  Co.  v. 
Johnson  (Tex.  Civ.  App.),  120  S.  W. 
534   (1909). 

Defendant  railway  company,  operat- 
ing roundhouses  and  maintaining  ma- 
chine shops  for  the  manufacture  and 
repair  of  engines,  drained  oil  and 
water  used  in  the  cleansing  of  engines 
and  machinery  into  a  creek  which 
flowed  through  the  land  of  the  plain- 
tiff, thereby  injuring  the  land  and 
making  the  water  unfit  for  the  stock 
to  drink,  and  causing  damage  to  aU 
the  stock  that  drank  it.  Defendant 
contended  that  as  it  was  the  owner 
of  the  land  upon  which  machine  shops 
were  erected,  and  that  the  cleansing 
cf  engines  was  necessary  for  the  op- 
eration of  the  railroads,  and  as  it  had 
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factory.  Plaintiff's  husband  assigned  to  her  all  his  right,  title  and 
interest  in  the  houseboat  and  its  contents,  together  with  all  demands 
for  damages  by  reason  of  its  destruction,  and  she  thereafter  brought 
this  action  against  defendant  in  the  circuit  court  of  Wayne  county. 
Prom  a  verdict  and  judgment  in  her  favor  for  $1,644,  found  by  a 
jury  to  be  the  value  of  the  property  so  destroyed,  defendant  has 
brought  the  case  to  this  court  for  review  upon  various  assignments 
of  error  all  directed,  as  stated  in  its  counsel's  brief,  to  these  two 
questions : 

''1.  Was  the  defendant  entitled  to  a  directed  verdict  on  the  ground  that 
the  plaintiff  had  failed  to  show  that  the  defendant  was  guilty  of  such  negli- 
gence as  would  permit  recovery!    And 

'*2,  Was  the  plaintiff  guilty  of  such  contributory  negligence  as  bars  re- 
covery in  this  casef" 

Defendant's  claimed  right  to  a  directed  verdict  was  presented  and 
preserved  for  review  by  motion,  requests  and  motion  for  a  new  trial, 
with  exceptions  to  the  trial  court's  rulings  thereon,  it  being  urged 
and  argued  that  the  record  contains  no  testimony  showing  the  cause 
of  the  explosion  nor  any  ;iegligent  act  or  omission  on  defendant's 


used  due  care  in  the  process  of 
cleansing,  and  it  was  necessary  to 
have  the  oil  and  water  used  in  con- 
nection therewith  flow  off  somewhere, 
plaintiff  could  not  complain  if  he  had 
been  damaged  by  defendant  allowing 
it  to  be  discharged  into  the  creek, 
a  natural  water  course.  Beversing 
judgment  for  the  defendant,  the  court 
held  that  riparian  owners  had  a  nat- 
ural right  to  have  streams  flow  unim- 
paired in  quality  as  well  as  in  quan- 
tity, and  any  use  of  the  stream  by 
one  proprietor  by  which  he  corrupted 
it  in  such  a  degree  as  essentially  to 
impair  its  purity  and  usefulness  for 
any  purposes  to  which  running  water 
was  usually  applied  was  an  invasion 
of  private  right,  for  which  those  in- 
jured thereby  were  entitled  to  a  rem- 
edy. The  lower  court  had  also 
charged  the  jury  in  effect  that,  in  or- 
der to  recover,  plaintiff  must  show  af- 
flrmatively,  first,  that  the  cattle  in- 
jured were  in  a  healthy  and  thriving 
condition  before  they  drank  said 
water,  and,  second,  that  he  used  ordi- 
nary care  and  diligence  in  disposing 
of  said  cattle  and  was  unable  to  sell 


them;  third,  that  he  had  no  other 
pasture  or  place  to  which  he  could 
remove  the  same,  and  in  securing 
other  pastures  or  places  to  remove 
same,  or  in  selling  the  cattle  exer- 
cised ordinary  care  and  diligence,  and 
fourth,  that  he  used  ordinary  care 
and  diligence,  and  sold  said  cattle  as 
soon  as  he  could  find  a  market  for 
the  same.  The  court  held  that  such 
instructions  were  erroneous,  and  that 
such  showings  were  not  necessary  for 
recovery.  Benjamin  v.  Gulf,  C.  &  S. 
F.  B.  Co.,  49  Tex.  Civ.  App.  473,  108 
8.  W.  408  (1908). 

Plaintiff  was  the  owner  of  a  farm 
traversed  by  a  stream.  Defendant,  op- 
crating  an  oil  well  on  land  bordering 
on  the  stream,  permitted  oil  to  es- 
cape from  his  tank  and  flow  down 
this  stream,  a  natural  water  course, 
upon  the  land  of  the  plaintiff,  pol- 
luting the  water  on  such  land  and 
rendering  the  well  unfit  for  use,  and 
making  the  water  mixed  with  such 
oil  and  salt  water  dangerous  to  hu- 
man beings  and  to  the  stock  of  the 
plaintiff.  Afi&rming  judgment  for  the 
plaintiff,  the  court  held  that  the  own- 


Digitized  by 


Google 


936     19  Negligence  and  Compensation  Cases  Annotated.     [Mich. 

part;  and  that  plaintiflf's  husband  negligently  kept  their  houseboat 
moored  where  oil  and  greasy  scum  floated  around  it  and  they  well 
knew  whatever  dangerous  conditions  existed. 

Connor's  creek  curves  in  its  southerly  course  through  Detroit  at 
a  point  near  where  it  crosses  Clairpointe  avenue  south  of  Jeflferson, 
running  thence  in  a  southwesterly  direction  to  the  Detroit  river. 
Along  its  shores  in  that  locality  are  located  a  number  of  manufac- 
turing establishments.  Defendant's  factory  property  extends  south- 
erly from  Jeflferson  avenue  to  Connor's  creek  with  a  number  of 
large  buildings  upon  it.  Near  its  easterly  limits  is  a  long  four- 
story  factory  building  containing  the  heat  treating  department,  to 
which  is  connected  a  one-story  building  used  by  the  block  testing  de- 
partment, located  next  to  and  abutting  on  Connor's  creek.  Close 
to  the  latter  building  on  the  northeast  lies  land  owned  by  the  city 
of  Detroit  known  as  the  garbage  plant  property.  Plaintiflf's  house- 
boat was  moored  to  the  shore  in  front  of  the  city  property,  about  50 
feet  from  defendant's  one-story  building  of  the  block  testing  depart- 
ment in  which  motors  manufactured  and  assembled  elsewhere  were 


er  of  cm  oil  well  is  not  liable  for  in- 
juries to  real  property  caused  by  the 
polluticfn  of  water  of  a  stream  bor- 
dering the  land,  where  such  pollution 
is  necessary  to  the  enjoyment  of  the 
well  and  the  owner  is  not  actuated 
by  malice  and  has  exercised  due  care 
to  avoid  the  injury;  that  the  question 
of  whether  or  not  there  has  been 
negligence  or  malice  is  for  the  jury, 
and  they  having  decided  in  favor  of 
the  plaintiff,  the  court  would  not  dis- 
turb the  verdict.  Ohio  Oil  Co.  v. 
Westfall,  43  Ind.  App.  661,  88  N.  E. 
354   (1909). 

See,  also,  Thomas  v.  Ohio  Coal  Co. 
and  Straight  v.  Hover,  I,  A,  2,  post; 
Indiana  Pipe  Line  v.  Christensen,  I, 
A,  3,  post. 

2.    Orowing  crops. 

A  stream,  across  which  defendant 
ran  its  pipe  lines  for  conducting  crude 
oil  from  its  fields,  ran  through  plain- 
tiff's land  in  its  downward  course. 
The  pipes  were  laid  underground  ex- 
cept where*  they  crossed  the  stream, 
and    at    this    point    the    pipes    were 


jointed,  causing  them  to  be  weak,  and 
defendant  failed  to  strengthen  these 
pipes  at  such  joints  with  clamps.  Ex- 
cessive rains  occurred,  and  by  an 
overflow  of  the  lands  the  pipe  line 
was  broken  in  the  middle  of  the 
stream  and  oil  escaped  and  spread 
upon  the  water,  which,  flowing  over 
the  plaintiff's  land,  damaged  a  grow- 
ing crop  of  com  thereon.  Defendant 
contended  that  the  flood  which  caused 
the  injury  being  an  act  of  God,  it 
was  not  liable.  Affirming  judgment 
for  the  plaintiff,  the  court  held,  that 
as  the  evidence  tended  to  show  that 
the  breaking  of  the  pipe  line  could 
have  been  prevented  had  the  defend- 
ant used  proper  care  in  the  con- 
struction and  maintenance  of  the 
same  by  strengthening  the  joints 
with  clamps,  the  question  of  defend- 
ant's negligence  was  for  the  jury. 
"The  case  falls  within  the  rule," 
said  the  court,  "that,  where  there  is 
negligence  concurring  with  the  'act 
of  God,'  and  but  for  such  negligence 
the  injury  would  not  have  occurred, 
the  person  guilty  of  such  negligence 
is   liable.'*     McMurry   v.   Prairie   Oil 
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tested.  The  two  buildings  were  adjacent,  and  **  connected  by  an 
opening  in  the  steel  aperture  or  door,"  as  defendant's  manager  de- 
scribed their  proximity. 

Connor's  creek  is  a  sluggish  stream  at  its  mouth  practically  on  the 
level  of  Detroit  river  into  which  it  empties.  On  the  day  in  question 
there  was  no  perceptible  current  near  its  mouth,  and  a  considerable 
quantity  of  oil  and  oily  scum  was  floating  upon  its  surface  in  that 
locality,  held  back  by  the  wind  which  was  then  blowing  up  stream. 
That  portion  of  the  creek  was  quite  commonly  used  as  a  place  for 
mooring  houseboats,  especially  in  the  fall,  and  on  the  day  in  ques- 
tion three  were  anchored  not  far  from  plaintiff 's. 

Gasoline  was  used  by  defendant  in  its  block  testing  department  to 
run  the  motors,  which  were  placed  on  blocks  or  iron  cradles  for  ex- 
amination and  testing,  oil  being  also  used  to  lubricate  and  function 
them.  A  supply  of  gasoline  was  stored  in  the  yard  on  the  west  side 
of  the  building  in  a  sunken  tank  having  a  capacity  of  about  12,000 
gallons.  For  use  it  was  first  drawn  from  the  large  sunken  storage 
tank  by  a  vacuum  pump  system  into  a  smaller  gravity  tank  with  a 


&  Gas  Co.,  159  Mo.  App.  623,  141  S. 
W.  463    (1911). 

Plaintiff,  the  owner  of  a  farm  of 
167  acres,  consisting  of  arable  and 
swamp  land,  contiguous  to  an  oil  field, 
brought  this  suit  against  nine  corpo- 
rations and  three  partnerships,  and  a 
syndicate,  all  operators  in  the  said 
oil  field.  A  -large  coulee  or  natural 
drain,  after  running  through  the  said 
oil  field,  traversed  the  land  of  the 
plaintiff,  who  complained  that  defend- 
ant negligently  permitted  oil  and 
Bait  water  to  escape  from  their  wells, 
tanks,  and  pipe  lines,  and  to  flow 
through  said  coulee  upon  his  lands, 
killing  his  trees,  destroying  his  crops 
and  pasturage,  and  polluting  the  fresh 
water  running  down  the  coulee.  The 
syndicate  alone  claimed  ownership  of 
all  the  waste  oil  escaping  from  the 
wells,  ditches,  and  tanks  of  the  other 
operators.  There  was  judgment 
against  the  syndicate  alone  for  $1,000, 
from  which  both  plaintiff  and  defend- 
ant appealed,  defendant  contending 
that  the  injury  was  damnum  absque 
injuria,  and  plaintiff  contending  that 
the    damages    allowed   were    not    suffi- 


cient. Affirming  the  judgment,  the 
court  held  that  article  660  of  the 
Civil  Code  as  set  forth  by  the  de- 
fendant confined  the  servitude  due 
by  the  estate  below  to  the  reception 
of  waters  which  ran  naturally  from 
the  estate  above,  and  excluded  a 
service  of  drain  created  by  the  in- 
dustry of  maai.  That  oil  and  salt 
water  extracted  by  the  labors  of  man 
from  the  bowels  of  the  earth,  and 
whose  natural  flow,  if  any,  was  a 
thousand  or  more  feet  below  the  sur- 
face, did  not  come  within  the  purview 
of  that  article  of  the  code;  that  hav- 
ing extracted  oil  and  water  from  the 
earth,  the  operators  assumed  the  bur- 
den of  confining  or  taking  care  of  it 
in  such  a  manner  as  to  prevent  injury 
to  the  adjoining  proprietors;  that  the 
syndicate,  having  claimed  sole  owner- 
ship, was  solely  liable;  that  when,  as 
in  this  case,  the  evidence  of  the 
quantum  of  damages  was  contradic- 
tory, the  verdict  would  not  be  dis- 
turbed, unless  manifestly  erroneous, 
and  that  the  claim  of  plaintiff  for 
punitory  damages  was  without  any 
foundation    whatever.      McFarlain    v. 
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capacity  of  two  or  three  barrels,  located  close  to  the  side  of  the  build- 
ing. The  overflow  from  this  tank  ran,  as  claimed  by  defendant, 
back  into  the  submerged  tank.  Plaintiff  claimed  this  overflow  did 
not  all  return  to  the  larger  tank  but  quantities  escaped  into  a  small 
depression  in  the  ground,  or  ditch,  extending  from  the  building  to 
Connor's  creek.  The  gasoline  was  piped  from  the  small  tank  to  the 
motor  stand  and  released  to  the  motors  by  pet-cocks.  There  was 
testimony  that  almost  daily  escaping  gasoline,  oil  and  water  drained 
into  Connor's  creek  along  the  small  open  ditch,  and  in  places  it  could 
be  seen  standing  in  pools.  There  was  also  a  sewer  running  from 
under  the  southeast  comer  of  the  test  building  to  the  creek.  At 
about  5  p.  m.  of  the  day  in  question,  just  when  the  motor  testing 
work  had  shut  down  and  the  quitting  employees  of  that  department 
were  punching  the  clock  preparatory  to  going  home,  there  was  a 
heavy  explosion  under  that  end  of  the  building  which  blew  off  the 
covers  of  manholes  of  a  trench  or  sewer  system,  including  one  just 
outside  the  building.  Simultaneously  with  this  explosion  flames  burst 
out  of  the  building  and  the  oily  surface  of  Connor's  creek  was  set 


Jennings-Heywood   Oil  Syndicate,   118 
La.  537,  43  So.  155   (1907). 

Plaintiff  had  planted  a  patch  of 
10^  acres  of  spinach  in  the  vicinity 
of  defendant  railway  company's 
track,  near  a  point  where  it  main- 
tained three  oil  tanks,  two  above  and 
one  underground.  While  this  crop  was 
in  flourishing  condition  the  vicinity 
Teas  visited  by  a  heavy  rain  storm 
which  destroyed  5  acres  of  the  crop 
by  washing  the  waste  oil  which  had 
collected  on  the  ground  about  the 
first  two  tanks,  as  well  as  that  in  the 
underground  tank,  over  and  across 
the  land  upon  which  the  crop  was 
growing.  Plaintiff  claimed  that  fail- 
ure of  the  defendant  to  so  safeguard 
the  tanks  as  to  prevent  the  escape 
of  oil  therefrom  or  water  from  flow- 
ing therein  was  the  proximate  cause 
of  the  injury.  The  jury  found  that 
the  rain  storm  was  unprecedented  and 
extraordinary,  but  that  the  rainfall 
and  high  water  were  not  an  act  of 
God,  and  assessed  the  damages  on  the 
basis  of  the  destruction  of  the  entire 
crop.  Beversing  judgment  for  $1,560 
for    the    plaintiff   and    remanding   the 


case  for  new  trial,  the  court  held  that 
the  jury's  finding  was  inconsistent, 
and  that  the  rain  storm,  if  it  was 
unprecedented  and  could  not  have 
been  foreseen,  must  be  deemed  an 
act  of  God  within  the  rule  excusing 
one  for  damages  resulting  from  the 
act  of  God;  that  the  jury's  basis  of 
estimating  the  damages,  was  erroneous 
and  should  have  included  only  the 
5.23  acres  actually  destroyed.  Hous- 
ton &  T.  .0.  B.  Co.  V.  Walsh,  —  Tex. 
Civ.  App.  — ,  183  S.  W.  18  (1916). 
Plaintiff  brought  suit  to  recover 
damages  which  were  sustained  in  con- 
sequence of  defendant's  polluting  a 
stream  which  naturally  flowed  from 
the  latter 's  to  the  former's  premises. 
The  pollution  resulted  from  the  de- 
fendant's operation  on  his  lands  for 
underlying  petroleum,  in  which  opera- 
tion petroleum  was  separated  from 
salt  water  with  which  it  was  com- 
mingled, the  salt  water  being  then 
discharged  into  the  stream,  rendering 
its  water  unfit  for  plaintiff's  live 
stock  and  causing  it  to  overflow  and 
injure  the  grass  of  pasture  land.  The 
defendant  contended  that  he  was  not 
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aflame.  At  the  same  time  plaintiff's  houseboat  was  listed  over  by 
the  explosion,  caught  fire,  and  burned  so  rapidly  that  plaintiff,  who 
was  thrown  off  her  feet  by  the  shock,  had  difficulty  in  escaping.  Her 
husband  was  away  from  home  at  his  daily  employment  when  this 
took  place  and  some  men  who  ran  down  to  the  shore  rescued  her. 
She  testified  of  this: 

''Between  the  time  of  the  explosion  and  the  time  I  discovered  the  house 
was  on  fire  I  didn't  have  time  only  to  run  for  my  life  on  the  front  deck,  and 
when  I  got  on  the  front  deck  of  the  boat  the  escape  was  cut  off.  Mr.  Thompson 
and  this  other  man  had  risked  their  lives  to  take  me  off.  ♦  ♦  ♦  I  had  two 
cats  burned,  they  couldn't  get  off." 

The  negligence  imputed  by  plaintiff  to  defendant  is  that  it  care- 
lessly failed  to  keep  its  oils,  gasoline  and  other  dangerous  combus- 
tibles safely  stored  upon  its  own  premises  and  negligently  permitted 
the  same  to  escape  upon  its  own  premises,  and  into  Connor's  creek; 
that  it  employed  unskilled  persons  to  handle  and  use  the  same,  and 

"did  negligently  end  wilfully  cause  a  large  quantity  of  oils,  gasoline  and 
other  highly  dangerous  combustible  substances  to  become  ignited  and  to  ex- 
plode  which    escaped   from   its   premises   to   plaintiff's   said   boathouse    setting 


liable,  for  the  reason  that  he  cast  no 
water  or  other  substance  upon  the 
plaintiff's  lands  except  by  the  stream 
which  naturally  flowed  from  his 
lands,  and  that  he  was  engaged  in 
operating  his  lands  carefully,  in  the 
only  known  mode  for  operating  lands 
for  underlying  petroleum,  and  that 
the  resulting  discharge  of  the  salt 
water  into  the  stream,  which  was  the 
natural  drainage  of  the  basin,  was 
inevitable.  Affirming  judgment  for 
the  plaintiff,  the  court  held  that  this 
defense  could  not  be  maintained;  that 
although  there  was  a  servitude  upon 
the  lower  proprietor  to  receive  the 
natural  flow  of  water  from  higher 
grounds,  it  was  his  right  to  receive 
it  in  its  natural  state,  and  without 
deleterious  change  effected  by  arti- 
ficial means.  "However  numerous," 
says  the  court,  "may  be  the  persons 
who  engage  in  mining  for  coal  and 
petroleum,  however  laudable  may  be 
their  undertakings,  these  are  but  pri- 
vate enterprises  instituted  and  con- 
ducted for  private  gain,  which  may 
be  acquired  only  with  due  regard  to 
the     rights     of     lower     proprietors." 


Straight  v.  Hover,  79  Ohio  St.  263,  22 
L.  R.  A.  (N.  8.)  276,  87  N.  E.  174 
(1909). 

Plaintiff  brought  this  action  against 
defendant  and  certain  other  oil  com- 
panies to  recover  damages  for  injury 
sustained  by  him  because  of  the  pol- 
lution by  oil  from  the  oil  wells  of  the 
defendants  of  the  waters  in  a  creek 
running  through  the  plaintiff's  prem- 
ises which  were  used  for  pasturage 
purposes.  The  oil  lands  had  direct 
and  indirect  drainage  into  said  creek. 
The  water  in  its  polluted  condition 
became  unfit  for  the  cattle  to  drink 
and  damaged  the  grass  of  the  pas- 
ture. The  suit  was  subsequently  dis- 
missed against  all  of  the  defendants 
except  one,  who  contended  that,  inas- 
much as  other  oil  companies  con- 
tributed to  the  damage,  and  inasmuch 
as  it  could  not  be  definitely  ascer- 
tained to  what  extent  defendant's 
wells  contributed  to  said  injury, 
plaintiff  could  not  recover;  further, 
that  plaintiff  was  obliged  to  show 
that  defendant  used  its  oil  wells  in 
an  unreasonable  manner.  Affirming 
judgment    of    $125    for    the    plaintiff, 
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fire  thereto  and  destroTing  the  same  together  with  all  its  contents,"  and  ''did 
also  communicate  to  the  oils,  gasoline  and  other  inflammable  matters  then 
accumulated  on  the  surface  of  said  Connor's  creek  near  and  about  said  boat- 
house,  which  also  exploded  and  set  fire  to  said  boathouse,  destroying  same  to> 
gether  with  its  contents/'  etc. 

Defendant's  contention  that  plaintiff  was  as  a  matter  of  law  guilty 
of  such  contributory  negligence  as  precludes  recovery  is  directed  to 
the  claim  that  she  and  her  husband  with  knowledge  of  conditions 
kept  their  houseboat  moored  in  a  manifestly  unsafe  location  where 
oils,  greasy  scum,  etc.,  had  accumulated  upon  the  surface  of  the 
water  around  it,  the  danger  being,  it  is  asserted,  **  appreciated  by 
plaintiff's  husband,  who  testified  that  he  was  so  concerned  over  the 
situation  that  he  was  looking  for  a  place  to  move,  and  that  he  had 
known  this  for  some  time  at  least  before  the  fire  and  explosion." 

The  record  scarcely  sustains  this  version  of  his  testimony.  Thomas 
Woods,  plaintiff's  husband,  had  known  and  been  around  that  por- 
tion of  Connor's  creek  **off  and  on"  for  17  or  18  years.  It  was 
navigable,  sheltered  water  for  some  distance  above  its  mouth  and 
much  used  by  rowboats,  launches  and  houseboats.     He  built  their 


the  court  held  that  the  mere  fact 
that  the  amount  of  damages  might 
be  difficult  to  ascertain  did  not  pre- 
clude a  recovery,  and  that  **no  one 
can  directly  or  indirectly,  even 
though  in  the  pursuit  of  a  legitimate 
business,  foul  or  pollute  a  stream  of 
water  and  thereby  damage  a  lower 
proprietary  owner  without  rendering 
himself  liable  for  damages  therefor." 
The  court  further  held  that  an  in- 
struction that  plaintiif,  in  order  to 
recover,  must  prove  his  case  to  the 
satisfaction  of  the  jury,  by  a  prepon- 
derance of  the  evidence,  was  errone- 
ous and  was  properly  refused.  Thomas 
V.  Ohio  Coal  Co.,  199  HI.  App.  50 
(1916). 

See  also  Indiana  Pipe  Line  v. 
Christensen  and  Niagara  Oil  Co.  v. 
Jackson,  I,  A,  3,  post. 

3.    Soil  fertiUty. 

The  plaintiffs  were  owners  as  ten- 
ants by  entirety  of  a  tract  of  land 
adjacent  to  defendant's  oil  and  gas 
lease.  The  oil  was  placed  in  a  tank 
and  the  salt  water  separated  from  the 
oil  was  permitted  to  flow  upon  plain- 


tiff's lands,  which  were  lower  than 
those  of  the  defendant,  destroying  the 
vegetation,  rendering  the  land  sterile 
and  the  habitation  unhealthy  and  un- 
comfortable. The  defendant  con- 
tended that  because  the  lands  upon 
which  he  was  operating  the  wells 
were  higher  than  the  land  of  the 
plaintiff,  the  discharged  salt  water 
flowed  upon  them  naturally;  that  na- 
ture had  placed  the  oil  there,  and 
there  it  had  to  be  taken  out,  and  if 
another  was  injured  thereby  it  was 
his  misfortune  and  he  was  entitled  to 
no  recompense.  Affirming  judgment 
for  the  plaintiff,  the  court  held  that 
it  could  not  assent  to  this  doctrine, 
saying:  "One  is  entitled  to  a  reason- 
able use  of  his  property,  even  if  such 
reasonable  use  incidentally  injures  his 
neighbor;  but,  to  avoid  liability  for 
such  injury,  such  use  must  be  reason- 
able. *  *  *  Sic  utere  tuo  alienum 
non  laedas — *So  use  thine  own  that 
another  you  may  not  injure' — ^is  an 
ancient  rule  of  property  well  estab- 
lished in  authority  and  equity;  but  it 
has  been  greatly  circumscribed  in 
later  years  by  the  influence  of  selfish 
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houseboat  in  1914.  It  contained  several  rooms,  was  comfortably  fur- 
nished and  fitted  up  as  a  home  for  himself  and  wife.  They  had 
there  the  usual  household  goods,  comforts  and  conveniences  of  a 
modest  home,  including  customary  furniture,  culinary  utensils,  a  sew- 
ing machine,  rugs,  draperies,  silverware,  etc.,  with  various  other  ar- 
ticles of  use  and  modest  luxury,  including  a  phonograph  and  two 
cats.  PlaintiflE  testified  to  having  been  married  33  years  and  that 
they  had  lived  on  board  their  houseboat  for  over  three  years.  It 
had  been  moored  abreast  the  city  property  where  it  burned  for  some 
time,  just  how  long  is  not  shown.  Her  husband  worked  nights  at  the 
Michigan  Central  station,  going  on  duty  at  4  p.  m.,  and  was  called 
home  by  telephone  shortly  after  the  fire.  He  had  recently  noticed 
and  apparently  been  annoyed  by  fumes  of  gasoline,  and  planned  to 
find  a  more  agreeable  location.  His  testimony  on  the  subject  is  as 
follows : 

^'Q.  Did  you  have  occasion  to  observe  the  condition  of  the  surface  of 
the  water  when  you  left?     (On  the  <lay  of  the  fire.) 

**A.  Yes,  sir,  I  was  trying  to  find  a  location  to  get  out  from  the  fumes 
of  g^oline. 


greed  under  the  mask  of  pro  bono 
publico.  However,  we  are  of  the 
opinion  that  enough  of  the  rule  re- 
mains to  prevent  one  from  so  using 
his  property  for  his  profit  as  to  prac- 
tically confiscate  or  destroy  his  ad- 
joining neighbor's  property  where,  as 
here  averred,  such  injury  could  be 
prevented  at  an  inconsiderable  cost. 
And  if  he  does  so  use  his  property 
under  such  circumstances  and  inflicts 
such  injury,  he  sbould  be  compelled 
to  respond  in  damages,  for  it  can 
hardly  be  said  that  such  a  use  is  a 
reasonable  one."  Defendant  also  con- 
tended that  the  averments  of  defend- 
ant's negligence  and  plaintiff's  lack 
of  contributory  negligence  in  the  com- 
plaint were  not  sufficient.  The  court 
held  that  the  complaint  setting  forth 
that  a  nuisance  had  been  created  and 
maintained,  considerations  of  negli- 
gence and  contributory  negligence 
were  not  in  place.  Niagara  Oil  Co. 
V.  Jackson,  48  Ind.  App.  238,  91  N. 
E.  825   (1910). 

Plaintiff's  700-acre  farm,  used  for 
general  farming  and  stock  raising, 
was  situated  on  both  sides  of  a  creek 


below  a  point  where  the  creek  was 
crossed  by  defendant's  pipe  lines, 
which  were  used  for  the  purpose  of 
transporting  crude  oil  across  the 
state.  These  pipes  were  allowed  by 
defendant  to  become  rotten  and  de- 
cayed, and  great  quantities  of  crude 
petroleum  oil  escaped  therefrom  com- 
mingling with  the  waters  of  the  creek. 
The  creek  overflowed  upon  the  plain- 
tiff's land,  and  when  the  water  re- 
ceded the  oil  remained,  doing  great 
damage  to  plaintiff's  grass  and  vege- 
tation and  killing  some  of  his  cat- 
tle. Evidence  was  introduced  by  the 
plaintiff  tending  to  show  that  the 
crops  received  from  the  pdrtion  of 
land  covered  with  oil  were  consider- 
ably less  than  those  received  in  years 
before,  but  no  evidence  was  intro- 
duced that  the  oil  was  the  cause  of 
this  decrease,  or  to  controvert  the 
theory  that  it  might  have  been  due 
to  some  other  cause.  As  to  parts  of 
the  land,  no  evidence  whatever  was 
produced  to  show  that  the  land,  if 
properly  seeded,  would  not,  under 
favorable  conditions,  produce  crops. 
No    evidence    was    produced   to    show 
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**Q.  Because 

''A.  On  account  of  the  fumes  of  gasoline. 

**Q.  You  were  doing  whatf 

''A.  Looking  for  a  location  to  move. 

**Q.  When  did  you  first  notice  those  fumes  f 

''A.  Sunday  morning  when  I  came  home,  which  would  be  Sunday  about 
3  o'clock  in  the  morning." 

Other  houseboats  were  moored  close  by.  He  does  not  testify  that 
in  his  purpose  to  move  he  was  actuated  by  any  thought  or  apprecia- 
tion of  danger  from  explosion  or  fire.  If  his  testimony  permits  that 
inference,  it  was  for  the  jury  rather  than  the  court. 

This  is  not  a  case  where  a  plaintiff  is  shown  or  claimed  to  have 
been  at  default  in  some  defined  duty  in  regard  to  a  danger  of  which 
he  had  knowledge.    It  is  said  in  29  Cyc.  p.  640: 

"The  fact  that  the  person  injured  was  aware  of  the  danger  is  not  suffi- 
cient to  render  him  guilty  of  contributory  negligence  as  matter  of  law,  but 
the  question  should  be  submitted  to  the  jury.*' 

Amongst  the  authorities  cited  in  support  of  this  text  is  Brezee  v. 
Powers,  80  Mich.  172,  in  which  it  is  said: 

**  Where   the   essential  fact  in   a  case  is  whether   contributory  negligence 


th&t  the  land  had  been  destroyed  for 
all  purposes  of  cultivation  and  vege- 
tation. Beversing  judgment  of  $17,- 
000  for  the  plaintiil,  the  court  held 
that  this  amount  was  excessive,  as  it 
M&s  based  on  a  permanent  injury  to 
the  productive  quality  of  the  soil; 
that  plaintiff's  recovery  must  be  lim- 
ited to  such  items  of  damage,  both 
past  and  prospective,  as  had  been 
actually  established  by  the  evidence; 
and  that  such  damages  must  be  com- 
pensated in  a  single  award;  that  in 
the  case  of  a  continuing  abatable  nui- 
sance such  as  in  the  present  case,  the 
measure  of  damages  was  the  depre- 
ciation in  the  rental  value  of  the 
real  estate  affected;  that  in  an  action 
of  this  character  proof  that  the  plain- 
tiff was  in  entire  possession  of  the 
farm,  together  with  claim  of  owner- 
ship, made  a  prima  facie  case  of  title 
against  the  defendant  company,  which 
could  be  rebutted  only  by  a  showing 
that  the  true  record  title  was  not  in 
the  plaintiff;  that  where  a  single 
completed  wrongful  act  resulted  in  an 
injury,  the  effect  of  which  would  con- 
tinue  indefinitely,   the   damages   occa- 


sioned by  such  an  injury  must  be  en- 
tirely compensated  in  a  single  award; 
that  the  award  covered  all  resulting 
damages,  both  past  and  prospective. 
Indiana  Pipe  Line  Co.  v.  Christensen, 
—  Ind.  — ,  123  N.  E.  789  (1919). 

4.    Destroying  fIsiL 

Plaintiffs  were  owners  of  farms  in 
severalty  adjoining  a  stream.  Lo- 
cated one  and  one-half  miles  away  in 
a  low,  basin-like  territory  with  no 
natural  drainage,  defendants  were  op- 
erating oil  wells.  Disregarding  the 
lay  of  the  land,  they  dug  ditches  to 
the  stream,  draining  their  fields  of  oil, 
salt  water  and  refuse  matter,  thereby 
polluting  the  stream  as  it  ran  by  the 
farms  and  homes  of  the  plaintiffs, 
causing  obnoxious  odors,  poisonous 
gases,  and  destroying  the  fish,  where- 
by the  rental  value  of  the  property 
was  greatly  depreciated.  The  defend- 
ants contended  (1)  that  each  of  the 
owners  should  have  maintained  a 
separate  action;  (2)  that  they  had 
used  their  property  in  a  lawful  man- 
ner, and  that  hence  the  injury  to  the 
property    of    plaintiffs    was    damnum 
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did  or  did  not  exist,  and  this  depends  upon  inferences  to  be  drawn  from  facts 
and  circumstances  about  which  honest,  intelligent  and  impartial  men  might 
differ,  such  a  case  should  be  submitted  to  the  jury." 

The  trial  court  did  not  err  in  submitting  ^the  question  of  plaintiff 's 
contributory  negligence  to  the  jury  nor  in  the  charge  upon  that 
subject. 

Not  denying  that  there  was  an  explosion  in  defendant's  building 
with  an  outburst  of  flames,  in  the  air  and  on  the  water,  which  set 
fire  to  and  destroyed  plaintiff's  houseboat,  defendant's  further  con- 
tention is  that  a  directed  verdict  should  have  been  granted  in  its 
behalf  for  the  reason  that  no  presumption  of  negligence  arises  from 
the  bare  fact  of  an  explosion,  and  the  record  is  destitute  of  testimony 
showing  any  negligent  act  or  omission  on  its  part  causing  or  con- 
tributing to  the  explosion. 

The  court  charged  the  jury  that  no  presumption  of  defendant's 
negligence  arose  from  the  bare  proof  of  an  accident  or  explosion  on 
its  premises,  that  the  burden  of  proving  freedom  from  contributor}'' 
negligence  on  her  and  her  husband's  part,  and  negligence  on  de- 


absque  injuria.  Beversing  judgment 
for  the  defendants,  the  court  held, 
(1)  the  plaintiffs,  having  a  common 
complaint  against  the  defendants  in- 
flicted by  the  same  acts,  it  was 
proper  for  them  to  join  in  one  cause 
of  action  for  damages;  (2)  that 
though  one  was  entitled  to  the  natu- 
ral use  of  his  property,  and  was  not 
liable  for  an  unavoidable  loss  occur- 
ring to  his  neighbor,  yet  he  must  so 
use  his  own  property  as  not  to  injure 
another;  that  in  such  cases  there 
must  be  a  balancing  of  the  rights  of 
the  parties,  i.  e.,  all  the  circumstances 
of  the  situation  must  be  taken  into 
consideration,  the  importance  of  the 
use  to  the  owner,  as  well  as  the  ex- 
tent of  the  damage  to  be  inflicted 
upon  a  neighbor,  and  the  right  of  the 
parties  were  to  be  adjusted  in  a  prac- 
tical way;  that,  granting  that  the 
digging  of  the  ditches  to  secure 
.drainage,  which  the  natural  lay  of 
the  land  did  not  give,  and  the  con- 
sequent pollution  of  the  stream  were 
but  the  natural  result  of  the  careful 
and  proper  operation  of  the  oil  wells, 
the    defendants   were    nevertheless    li- 


able for  the  injury  caused  thereby. 
Teel  V.  Bio  Bravo  Oil  Co.,  47  Tex. 
Civ.  App.  153,  104  S.  W.  420  (1907). 
See  also  Fischer  v,  Missouri  Pac. 
B.  Oo.,  I,  B,  post. 

B.    Damage  to  ice  crop  and  flBBing. 

Plaintiff  was  the  owner  of  a  tract 
of  land  of  30  acres,  on  which  there 
was  an  artifleial  lake  of  about  17 
acres  in  extent,  which  was  a  source  of 
profit  to  the  plaintiff  in  letting  fish- 
ing privileges  by  the  day  to  various 
pleasure  seekers  from  the  city,  and 
likewise  in  letting  ice-cutting  privi- 
leges to  various  persons.  Defendant, 
owner  of  a  tract  of  land  near  by, 
erected  shops  on  such  lands,  and  like- 
wise constructed  a  sewer  which  led  to 
the  outer  edge  of  his  land  into  a  ra- 
vine which  extended  down  into  the 
lake,  and  conducted  sewage  and  oil 
from  said  shops  through  this  drain 
into  the  ravine,  and  from  thence  into 
the  lake.  This  had  the  effect  of  kill- 
ing the  fish  and  destroying  the  mar- 
ketable quality  of  the  ice.  Defend- 
ant did  not  contest  the  plaintiff's 
right  to  recover  damages,  but  objected 
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fendant's  part  causing  the  injury  complained  of  rested  upon  plain- 
tiff. If  right  in  the  assumption  that  the  testimony  viewed  in  its 
most  favorable  light  for  plaintiff,  which  is  the  recognized  test, 
raised  an  issue  of  fact  for  the  jury,  the  charge  is  not  otherwise  com- 
plained of,  as  we  understand  the  position  of  counsel,  nor  open  to 
criticism. 

Counsel  for  defendant  cite  as  analogous  in  facts  and  particularly 
in  point  here,  Cosulich  v.  Standard  Oil  Co.,  122  N.  Y.  118  (25  N.  E. 
259).  In  that  case  plaintiff's  vessel  was  lying  at  a  wharf  in  Newton 
creek,  Kings  county,  N.  T.,  next  adjacent  to  defendant's  wharf  and 
premises  on  which  it  conducted  a  petroleum  refinery,  where  some  oil 
caught  fire  from  an  explosion  and  while  burning  a  quantity  of  it 
ran  down  a  pipe  leading  to  a  lighter  lying  at  its  wharf  loaded  with 
petroleum.  The  lighter  exploded  and  set  fire  to  plaintiff's  vessel  at 
the  adjoining  dock  some  20  feet  away.  Although  quite  analogous 
in  its  general  outlines,  that  case  does  not  impress  us  as  particularly 
helpful  to  the  present  inquiry,  for  the  principles  of  law  applied  to 
the  undisputed  facts  in  that  case  are  conceded  here.     The  opinion 


to  the  restoration  of  the  property  to 
its  original  condition  and  the  loss  of 
the  fishing  privileges  and  ice-cutting 
privileges  as  the  basis  for  such  dam- 
ages. Affirming  judgment  for  $2,500 
for  the  plaintiff,  the  court  held  that 
the  hsLsia  objected  to  by  the  defend- 
ant was  a  proper  one,  and  that  the 
award  was  not  unreasonable.  Fischer 
V.  Missouri  Pac.  R.  Co.,  135  Mo.  App. 
37,  115  S.  W.  477   (1909). 

0.    Damage  to  spring. 

Defendant  railway  allowed  oil  to  be 
thrown  on  the  plaintiff's  pretaises  on 
which  a  spring  was  located.  The  oil, 
seeping  into  the  spring,  made  the 
water  utterly  unfit  for  any  purpose. 
Plaintiff  expended  the  sum  of  $45  for 
the  purpose  of  getting  water  con- 
nections, and  was  compelled  to  ex- 
pend certain  sums  for  ice  to  keep 
butter  and  eggs  which  she  kept  on 
the  premises.  The  court  instructed 
the  jury  in  the  following  language: 
**You  will  find  such  sum  as  you  be- 
lieve will  fairly  compensate  her  for 
the  damage  .and  injury  to  her  spring, 
if  any,  there  was  caused,'    fixing  no 


measure  of  damages  at  alL  Bevera- 
ing  judgment  of  $350  for  the  plain- 
tiff, the  court  held  that  **  Under  that 
language  the  jury  might  have 'roamed 
at  will,'  and  fixed  upon  any  amount 
they  saw  fit.  Furthermore,  the  in- 
struction permits  a  recovery,  not  only 
for  damages  for  injury  to  the  spring, 
but  for  the  time  plaintiff  was  de- 
prived of  the  use  of  the  spring,  and 
for  the  annoyance,  inconvenience  and 
discomfort  suffered  by  plaintiff.  As 
there  was  no  testimony  given  to 
show  that  the  spring  was  permanently 
destroyed,  the  correct  measure  of 
damages  in  such  a  case  is  the  dimi- 
nu<tion  in  the  value  of  the  use  of  the 
spring  from  the  time  it  was  polluted 
up  to  the  time  of  filing  this  suit.  If, 
however,  plaintiff  could,  by  the  exer- 
cise of  ordinary  care,  and  at  reason- 
able cost,  have  cleaned  out  the  spring 
and  removed  the  cause  of  its  pollu- 
tion, she  could  only  recover  up  to  the 
time  w<hen  she  could  have  so  cleaned 
it  out.  It  was  her  duty  to  mini- 
mize the  damages  if  she  could  do  so 
by  ordinary  care  and  at  reasonable 
expense.     She   could  not   sit   idly  by 
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is  a  long  one,  dealing  with  many  negligent  cases  involving  explo- 
sions and  similar  accidents.  It  is  somewhat  peculiarly  commented  on 
by  Judge  Thompson  in  his  work  on  negligence  with  the  concluding 
reflection  : 

''but  a  great  many  judges  forget  the  limitations  of  their  own  power  and  per- 
form the  functions  of  jurors  in  actions  at  law  for  damages,  in  this  way.''     1 


jurors 
Thompson  on  Negligence,  note  to  section  763. 


Be  that  as  it  may,  the  essence  of  the  long  decision  in  facts  and 
law  as  disposed  of  appears  in  the  following  excerpts: 

*'Tlie  plaintiffs* proved  simply  an  explosion.  The  inference  is  perhaps  per- 
missible that  the  subject  of  the  explosion  was  the  receptacle  described  as  a 
boiler,  tank,  still  or  agitator,  although  no  witness  pretends  to  assert  that  it 
was  destroyed  or  torn  down.  If  it  may  be  inferred  that  it  was  the  tank  the 
evidence  is  silent  ae  to  the  cause.  *  *  *  He  who  alleges  injury  sustained 
through  the  negligence  of  his  neighbor,  with  whom  he  has  no  contract  rela- 
tion and  who  owes  him  no  other  duty  than  that  he  shall  observe  reasonable 
care  to  prevent  injury,  must  prove  the  facts  from  which  an  inference  of  the 
particular  act  of  negligence  charged  can  be  drawn." 

Here  facts  were  proved  beyond  simply  an  explosion,  from  which 
plaintiff  claims  and  defendant   denies  the  inference*  of  negligence 


and  recover  damages  which  she  might 
have  avoided  by  the  exercise  of  ordi- 
nary care."  Cincinnati,  N.  O.  &  T. 
P.  By.  Co.  V.  Gillispie,  130  Ky.  213, 
113  S.  W.  89  (1908). 

D.  Damage  to  residence  by  bad  odors. 

This  suit  was  brought  by  the  plain- 
tiff against  the  defendant  railroad 
company  to  recover  damages  for  per- 
sonal discomfort  suffered  by  her,  and 
for  decrease  in  the  value  of  her 
home,  caused  by  the  negligence  of  the 
defendant  railway  company  in  per- 
mitting oil  to  escape  from  tanks  on 
its  premises  near  by  and  flow  down  a 
ravine  near  the  plaintiff's  home.  De- 
fendant contended  that  it  was  im- 
possible to  transfer  oil  into  the  tank 
without  leaking,  so  that  it  was  not 
negligent  in  allowing  oil  to  escape 
therefrom.  It  tvas  shown,  however, 
that  the  oil  might  have  been  kept 
on  the  premises  by  the  use  of  oil 
tanks.  Affirming  judgment  of  $500 
for  the  plaintiff,  the  court  held  that 
the  defendant  railway  company,  not 
having  used  proper  care  to  prevent 
escaping  of  oil  from  its  premises,  was 
19  N.  C.  0.  A.— 60 


guilty  of  negligence  for  which  ii  was 
liable,  and  that  a  finding  that,  by 
reason  of  the  disagreeable  odors  aris- 
ing from  the  oil,  plaintiff's  use  of  her 
home  had  been  interfered  with,  and 
that  she  had  been  caused  much  dis- 
comfort and  annoyance,  and  thereby 
damaged  in  the  amount  found,  should 
be  sustained;  that  the  plaintiff,  who 
lived  on  the  premises,  could  better 
determine  the  character  and  extent  of 
the  annoyance  and  discomfort  caused 
by  her  by  the  flow  of  the  oil  than 
her  neighbors  in  passing  along  the 
street  near  the  residence  who  had 
been  called  by  the  defendant  as  wit- 
nesses. Houston  &  T.  C.  B.  Co.  v. 
Crook,  56  Tex.  Civ.  App.  28,  120  S. 
W.  594   (1909), 

n.    Damage  by  fire. 

A.  Discharge  ftom  oU-bnmlng  steamer. 

An  oil-burning  steamer,  the  Sanjta 
Eita,  lying  beside  a  wharf,  discharged 
a  considerable  quantity  of  inflam- 
mable fuel  oil  from  her  hold  into  the 
waters  of  a  bay,  which  was  carried 
by  the  wind  and  tide  under  a  wharf, 
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can  be  drawn.  The  facts  upon  which  plaintiff  relies  are  scattered 
through  the  testimony  in  a  more  or  less  fragmentary  way,  of  claimed 
varying  significance,  full  understanding  of  which  an  examination  of 
the  entire  record  might  best  subserve,  but  we  can  only  note  certain 
significant  items  of  testimony  which  at  least  distinguish  this  from 
the  Cosulich  Case. 

Defendant  used  large  quantities  of  gasoline  in  its  testing  depart- 
ment taken  from  a  storage  tank  of  12,000  gallons  capacity  sunken 
in  the  yard  near  by.  It  was  elevated  from  there  by  a  vacuum  pump 
into  a  gravity  tank  just  outside  the  building  with  a  capacity  of  three 
or  four  barrels,  from  which  the  gasoline  passed  by  gravity  through 
piping  to  the  motors.  The  gravity  tank  was  elevated  so  as  to  keep 
a  10  or  12  foot  head  on  the  motors.  On  that  side  was  an  open  ditch 
about  16  inches  wide  leading  along  the  building  from  the  creek  for 
about  60  feet  to  where,  as  a  witness  states,  **it  got  out  of  the  build- 
ing to  an  outlet.''  From  55  to  as  high  as  100  motors  a  day  were 
tested  in  the  building,  supplied  vdth  gasoline  from  the  small  grav- 
ity tank  by  tlie  wall  outside.     Carl  C.  Hinkley,  defendant's  work 


where  mixing  with  floating  debris  it 
formed  a  mat.  The  wharf  was  90 
feet  wide,  supported  on  piles,  and 
there  were  vessels  lying  on  the  oppo- 
site side.  The  floor  of  the  wharf  was 
in  places  soaked  with  oil  which  had 
escaped  from  oil  burning  engines  nsed 
thereon,  and  the  men  employed  there 
were  in  the  habit  of  smoking.  From 
some  unknown  cause  this  inflammable 
mat  formed  on  the  water  under  the 
wharf  was  set  on  fire,  burning  a  por- 
tion of  the  wharf  and  also  injuring 
libelant's  vessel,  the  Boieldieu,  lying 
on  the  other  side  and  around  which 
the  oil  had  floated.  Beversing  the  de- 
cree for  the  respondent,  the  court 
said:  ''We  are  of  the  opinion  that 
the  injury  to  the  Boieldieu  was  the 
natural  and  probable  consequence  of 
the  negligent  act  of  the  Santa  Bita, 
and  ought  to  have  been  anticipated 
in  the  light  of  the  surrounding  cir- 
cumstances. The  circumstances  which 
must  be  considered  are  /the  highly 
combustible  nature  of  the  oil,  the 
condition  of  the  tide  and  wind,  the 
proximity  of  the  wharf  and  shipping, 
the  inflammable   condition  of  the  oil- 


soaked  wharf,  and  the  many  chances 
of  accidental  ignition  to  which  «the 
oil  was  exposed.  Without  doubt,  the 
natural  and  probable  consequence  of 
covering  water  with  oil  might  not, 
under  different  circumstances,  have 
had  a  natural  tendency  to  produce 
any  injury.  If  the  oil  had  been 
dumped  into  the  middle  of  the  bay, 
far  from  any  ship  or  wharf;  if  the 
wind  and  tide  had  been  different;  if 
the  wharf  had  been  fireproof;  if  the 
oil  had  been  less  inflammable;  if  the 
chances  of  fires  had  been  much  less 
— ^we  might  have  reached  a  different 
conclusion.  But,  considering  all  the 
facts  and  circumstances,  we  must 
conclude  that  the  injury  done  by  the 
floating  oil  ought  to  have  been  fore- 
seen, and  that,  t;herefore,  the  placing 
of  it  on  the  water  was  the  proxi- 
mate cause  of  the  injury  inflicted  by 
its  ignition."  The  test  was  not 
whether  such  an  act  would  produce  a 
conflagration  in  the  majority  of  eases, 
but  whether  it  had  *a  decided  and 
natural  tendency  to  produce  sueh  a 
result.  The  court  further  declared: 
"One   of  the  most  valuable   teets  to 
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manager  and  engineer,  testified  the  vacunm  pump  supplying  gaso- 
line from  the  sunken  storage  tank  pumped  continually — ^**all  the 
time/*  the  overflow  running  back  into  the  big  tank,  and  *4n  taking 
out  gasoline  for  motors  there  was  a  third  pipe.*'  Plaintiff  contended 
and  introduced  testimony  to  show  that  the  overflow  was  not  properly 
cared  for  and  safely  returned  to  the  big  storage  tank  but  quantities 
of  gasoline  were  negligently  permitted  to  overflow  from  the  small 
elevated  gravity  tank  to  the  ground,  spreading  into  the  open  ditch 
and  standing  in  pools,  creating  a  condition  which  was  in  effect  a 
dangerous  nuisance.  This  was  an  issue  of  fact  for  the  jury,  of  which 
Hinkley  said  when  making  denial  of  the  fact : 

^'ii  would  be  highly  dangerous  to  have  a  surplus,  so  many  motors  you  know. 
For  instance,  if  there  was  considerable  gasoline  permitted  to  accumulate  around 
the  premises,  it  would  be  highly  dangerous,  so  many  motors,  you  know.  If  gaso- 
line was  allowed  to  accumulate  around  the  premises,  it  would  be  dangerous.  I 
know  where  the  ditch  was  on  the  outside  of  the  premises  that  day.  If  that 
ditch  was  fiUed  with  gasoline  or  partly  filled  or  if  it  had  any  gas  in  it  at  all, 
there  would  be  a  certain  amount  of  vapor  always  present.  There  would  be  a 
certain  amount  present  if  used  with  lubricating  oil.  *  *  «  if  gasoline  was  pres- 
ent there  would  be  also  gasoline  action  in  the  ditch.  It  is  obvious  that  the 
greater  the  quantity,  the  greater  the  gasoline  action.    I  should  imagine  if  there 


apply  to  determine  whether  a  negli- 
gent act  is  the  proximate  or  remote 
cause  of  an  injury  is  to  determine 
whether  a  responsible  human  agency 
has  intervened  between  the  fact  ac- 
complished and  its  alleged  cause.  'If 
8  new  force  or  power  has  intervened, 
of  itself  sufiftcient  to  stand  as  the 
cause  of  the  misfortune,  the  other 
must  be  considered  too  remote.' 
♦  ♦  •  In  this  case  another  force 
or  power  had  not  intervened.  The 
throwing  of  the  lighted  cigar,  or  burn- 
ing coal,  into  the  bay  cannot  be  said 
to  be  another  force,  or  to  break  the 
causal  chain."  The  Santa  Bita,  100 
O.  0.  A.  360,  176  Fed.  890  (1910), 
aff'd  218  U.  S.  674,  64  L.  Ed.  1205, 
31  Sup.  Ct.  223  (1910). 

B.    Ornde  oil  trom  gas  leases. 

The  defendants,  several  individuals 
and  several  independent  corporations 
operating  separate  oil  and  gas  leases, 
negligently  allowed  crude  oil  to  es- 
cape from  their  respective  leases  into 
a  nearby  creek,  where  from  some  un- 
known cause  it  became  ignited  and 
was  carried  by  the  wind  and  natural 


flow  of  the  stream  upon  the  bam  of 
the  plaintiff  situated  upon  such 
stream,  which  bam,  together  with  its 
contents,  was  thereby  totally  de- 
stroyed. Plaintiff  brought  this  action 
against  aU  jointly,  and  defendants 
contended  upon  demurrer  that  (1) 
there  had  been  a  misjoinder  of 
causes  of  action;  (2)  that  the  act 
of  /the  defendants  was  not  the  proxi- 
mate cause  of  the  injury,  but  rather 
the  grass  and  a  wooden  dam  which, 
being  first  ignited,  had  carried  the 
fire  to  the  barn.  Affirming  judgmejit 
for  the  plaintiff,  the  court  held  that 
the  defendants  were  jointly  and  sev- 
erally liable  for  the  wrongdoing,  and 
that  it  was  within  the  plaintiff's  op- 
tion to  institute  an  action  against  one 
or  aU  of  those  contributing  to  the 
injury;  that  he  might  exercise  this 
option  even  if  concert  among  the 
wrongdoers  was  lacking,  as  long  as 
their  several  independent  acts  com- 
bined to  produce,  directly,  a  single 
injury;  that  this  was  an  injury  which 
should  have  been  foreseen  by  the  de- 
fendants and  their  acts  were  the 
proximate  cause  of  it,    ''The  question 
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was  sufficient  gasoline  saturating  the  air  it  would  ignite  if  it  came  in  contact 
with  flame." 

An  apparently  disinterested  witness  named  Thompson,  who  worked 
for  the  city  at  the  garbage  grounds  adjoining  defendant's  property 
and  was  near  by  at  the  time  of  the  explosion,  testified : 

''I  have  seen  this  tank  overflow  for  hours  at  a  time.  Gasoline  came  out  of 
it.  The  gasoline  would  flow  on  the  ground,  lay  there  in  a  pool  and  run  off  into 
the  creek.  Some  of  it  remained  in  that  pool.  This  was  not  protected  in  any 
way.  »  ♦  *  I  saw  the  can  run  over  day  after  day.  ♦  »  ♦  There  is  a  little  ditch 
running  all  the  way  through  where  this  stuff  comes  out  of  the  tank  in  this 
ditch,  *  ♦  *,  I  have  seen  gasoline  and  oils  in  this  ditch;  I  saw  this  on  the 
16th  of  October,  1916.  There  was  oil  and  gasoline  in  it.  *  *  *  There  was 
quite  a  little  bit  in  it,  water  and  gasoline  and  oil  together.  The  bottom  of  the 
ditch  was  covered  with  it.  The  ditch  was  probably  16  inches  wide,  just  a  nar- 
row little  gutter  down  to  drain  it.  There  was  a  flat  hole,  little  trap  running 
from  the  edge  of  the  hole  to  the  ditch  and  the  flat  hole  was  full.  ♦  *  •  I 
was  down  near  where  the  sewer  empties  into  the  stream  on  the  day  in  ques- 
tion. I  saw  oil  and  water  coming  out  of  it,  right  at  the  corner  of  the  Chalmers 
building.  *  *  *     It  was  quite  a  little  stream  running  there." 

Of  the  explosion  Thompson  said  in  part: 

''I  was  standing  in  the  barn  door  and  was  looking  in  that  direction.  The 
explosion  took  place  about  the  middle  of  the  building.    About  the  time  of  the 


is  not  whether  such  an  act  would 
produce  a  conflagration  in  the  ma- 
jority of  cases,"  said  the  court, "but 
whether  it  was  a  decided  and  natural 
tendency  to  produce  such  a  result." 
Northup  V.  Eakes,  —  Okla.  •— ,  178 
Pac.  266  (1919). 

0.    Sludge  add  ftom  separation  tank. 

Bludge  acid,  which  is  an  inflam- 
mable substance  containing  a  per- 
centage of  oil,  partly  filled  a  water 
pipe  leading  into  a  separation  tank 
in  the  yards  of  respondent's  oil  re- 
finery. A  valve  in  the  pipe  was  left 
open  causing  the  tank  to  fill  and  the 
sludge  acid  to  run  over  its  top  onto 
the  ground  below.  Perceiving  this,  a 
foreman  ordered  an  employee  to  flush 
off  the  tank  and  the  ground  with  a 
hose.  This  was  done,  the  water 
mixed  with  the  sludge  being  carried 
down  a  gutter  into  the  river  near  by, 
where  libelant's  tug  lay.  About  ten 
minutes  thereafter  flames  broke  out 
on  the  surface  of  the  water,  and  be- 
fore the  tug  could  be  taken  to  a  place 
of  safety  it  caught  fire  and  its  engi- 
neer lost  his  life.     Afiftrming  a  decree 


for  the  libelants  for  the  tug,  the 
death,  and  the  loss  of  the  effects  of 
the  crew,  the  court  held  that  a  find- 
ing that  the  negligence  in  allowing 
the  sludge  acid  to  be  carried  into  the 
river  had  caused  the  fire  was  no 
mere  conjecture,  but  rested  under 
the  circumstances  on  very  strong  evi- 
dence, and  that  a  holding  of  the  trial 
court  that  this  result  should  have 
been  foreseen  and  that  respondent 
was  liable  was  not  error.  Brown  v. 
Standard  Oil  Co.  of  New  York,  247 
Fed.  303,  159  C.  C.  A.  397  (1917). 

D.     Waste  products  ftom  condenswy. 

Defendant  was  engaged  in  the  man- 
ufacture of  commercial  asphaltum 
from  crude  petroleum  and,  in  the  pro- 
cess of  condensing  the  oil,  gases  ^id 
inflammable  oils  were  produced  and 
were  conveyed  to  a  gas  receiver,  and 
from  there  to  a  receptacle  known  as 
a  gas  seal,  from  which  place  it  was 
conveyed  to  and  used  in  the  fur- 
naces under  the  asphalt  stills.  A 
ditch  extended  along  the  side  of  the 
asphalt  stills  to  a  point  near  the  gas 
seal,  and  this  was  conneMed  by  a  6- 
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explosion  the  air  was  on  fire,  gasoline  oil  or  something  going  oat  of  all 
the  windows  over  there.  The  flames  came  from  the  Chalmers  plant.  I  saw  the 
burning  flames  in  the  air.  The  burning  flames  lit  on  the  houseboat  of  the 
Woods.  Prior  to  the  explosion  I  did  not  see  any  flames  around  the  houseboat. 
I  was  looking  in  that  direction.  After  the  explosion  I  saw  flames  light  on  the 
houseboat  and  saw  the  houseboat  afire.'' 

Another  witness  near  by  who  ran  out  on  hearing  the  explosion  to 
see  what  had  happened  said  in  part  : 

'^I  jumped  up  quick  and  ran  outside  and  when  I  got  outside  everything 
was  afire.  The  houseboat  was  afire.  It  was  all  over  the  houseboat,  right 
around  where  the  boat  lay,  and  kept  working  up  further  because  Mr.  Benowski 
liad  all  he  could  do  to  get  his  boat  out  of  the  way.  *  *  »  There  was  fire  in- 
side the  Chalmers  plant.  I  saw  fire  coming  out  of  the  manhole  at. the  founda- 
tion of  the  one-story  building.  I  saw  flames  coming  from  the  inside  of  the 
building.  *  *  *  The  point  where  the  fire  came  out  of  the  manhole  there  was 
about  in  the  center  of  the  one-story  building.*' 

Outsiders  testified  to  two  apparent  drainages  from  the  test  block 
building,  a  sewer  from  the  southeast  corner  and  an  open  ditch  on  the 
side  of  the  building  towards  the  garbage  plant.  It  also  appeared 
from  Hinkley*s  testimony  there  was  some  kind  of  a  tunnel  system 
under  the  building.    He  said  he  would  **  judge  the  tunnels  are  about 


inch  pipe  with  a  trap,  the  trap  being 
level  with  the  surface  of  the  ground 
and  the  6-inch  pipe  entering  it  at  a 
point  below  the  surface  of  the  water 
in  the  trap.  From  the  trap  there 
was  an  8-inch  pipe  located  on  the 
opposite  side  of  the  trap  and  higher 
than  the  6-inch  pipe,  and  this  pipe 
conveyed  the  water  to  another  ditch 
which  ran  along  near  asphalt  ket- 
tles which  were  placed  along  the  wall 
of  a  cooper  shop,  on  the  second  floor 
of  which  deceased  was  employed.  The 
cooper  shop  had  become  coated  on 
the  side  next  to  the  asphalt  kettles 
with  highly  inflammable  soot.  De- 
fendant's master  mechanic  was  called 
upon  to  repair  a  leak  in  the  gas  seal, 
and,  without  knowing  or  inquiring  as 
to  its  contents,  and  assuming  th&t  it 
was  water,  he  caused  a  stand  pipe  in 
it  to  be  turned  down  parallel  with 
the  ground,  causing  the  entire  con- 
tents to  run  over  the  ground  around 
and  near  the  trap  and  into  the  trench 
at  the  furnaces.  The  water  in  the 
trench  came  from  the  condensers.  The 
oil  and  gas  thus  liberated  soon  ignited 
from    the    furnaces,    and    was    appa- 


rently communicated  to  the  oil  in  the 
trap,  either  by  means  of  the  6-inch 
pipe  from  /the  trap  or  over  the  sur- 
face of  the  ground,  or  by  means  of 
the  gases  released,  and  from  the  trap 
the  flames  were  apparently  conveyed 
to  the  side  of  the  shed  which  immedi- 
ately burst  into  flames  and  deceased 
was  burned  to  death  before  he  could 
escape.  Upon  the  question  of  de- 
fendant's negligence  in  permitting  the 
contents  of  the  gas  seal  to  be  spilled 
upon  the  ground  and  in  the  trench, 
the  court  said:  ** There  was  no  mate- 
rial conflict  in  the  testimony  as  to 
the  cause  of  the  fire  in  front  of  the 
stills  and  around  the  open  trap.  To 
effect  the  repair  of  the  gas  seal  it 
was  not  necessary,  but  was,  we  think, 
negligence,  to  discharge  its  highly  in- 
flammable fluid,  as  was  done,  in  a 
way  to  come  in  contact  with  the  in- 
tense furnace  fires,  and  in  a  way  to 
spread,  as  it  did  quickly,  to  the  im- 
mediate vicinity  of  the  open  trap, 
the  surface  of  which  carried  more  or 
less  oil  and  inflammable  material." 
Plaintiffs  contended  that,  having 
shown   the    circumstances   surrounding 
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20  inches  wide  and  3  feet  deep'';  that  they  were  "just  a  trench  sys- 
tem from  the  block  tesf  and  not  a  part  of  the  sewer  system;  that 
the  only  water  which  ran  out  of  the  sewer  at  the  southeast  corner 
was  waste  water  from  cooling  the  engines,  and  the  only  oil  which 
could  pass  out  with  it  **  would  be  the  lubricating  oil  that  was  backed 
up  by  the  water  in  flushing  out  the  circulating  system  of  the  en- 
gines.'' He  stated  **the  tunnel  had  an  outlet  to  the  outside.*'  Asked 
where  the  tunnels  or  trench  system  emptied  he  replied,  **as  near  as 
I  can  recall,  it  emptied  into  the  ditch  that  you  referred  to  and  ran 
down  to  the  creek."  He  also  said  that  there  were  manholes  in  the 
tunnel  system  under  the  floor,  and  at  the  time  of  the  explosion  **the 
.motors  that  were  over  the  manholes  were  elevated  and  tipped  over, 
causing  the  damage."  In  explanation  of  his  failure  to  remember 
to  whom  he  reported  the  accident,  and  whether  his  report  was  in 
writing,  he  offered  the  reflection  that  "the  management  was  chang- 
ing quite  rapidly  at  that  time." 

Without  further  prolonging  reference  to  other  items  of  testimony 
of  similar  import  which   might  be  noted,   we  conclude   it   can  be 


the  fire,  sufficient  appeared  to  justify 
the  invocation  of  the  res  ipsa  liquitur 
doctrine,  and  that,  in  the  absence  of 
explanation  by  the  defendant,  the 
circumstances  afforded  reasonable  evi- 
dence that  the  accident  arose  from 
want  of  care.  The  court,  however, 
found  it  unnecessary  to  invoke  the 
res  ipsa  doctrine  in  support  of  a  ver- 
dict for  plaintiffs  because  they  were 
satisfied  from  the  evidence  that  de- 
ceased was  not  furnished  a  safe  place 
in  which  to  work  in  that,  whatever 
the  cause  of  the  fire  at  the  shed, 
whether  it  originated  at  the  gas  seal 
or  by  some  unknown  cause  at  the 
shed  itself,  deceased  lost  his  life 
through  conditions  which  defendant 
aUowed  to  exist  and  which  by  ordi- 
nary care  could  have  been  avoided,  as 
it  was  beyond  dispute  that  the  rapid- 
ity with  which  the  fire  spread  over 
the  building  was  caused  by  the  oil- 
impregnated  soot  which  had  been  al- 
lowed to  accumulate  on  the  timbers 
and  sides  of  the  building  which,  with 
ordinary  care,  could  have  been  kept 
free  from  that  danger,  and  that,  con- 
sidering  the    purposes   for   which    the 


upper  story  of  the  shed  was  used, 
which  was  as  a  storage  and  cooperage 
plant,  and  its  crowded  condition  with 
barrels  and  materials  of  aU  kinds, 
and  the  meager  means  of  escape  af- 
forded deceased  and  his  companion, 
they  were  in  a  veritable  trap  when 
the  flames  and  smoke  burst  upon  them 
almost  at  the  firat  cry  of  fire.  The 
judgment  of  the  trial  court  and  tho 
order  denying  defendant's  motion  for 
a  new  trial  were  affirmed.  Hallawell 
V.  Untion  Oil  Co.  of  CaUfornia,  —  Cal. 
App.  —,  173  Pac.  177  (1918).  Be- 
hearing  denied. 

In  8  subsequent  case  to  recover  for 
the  death  of  another  employee  in  the 
same  fire  a  judgment  for  the  plaintiff 
was  also  affirmed,  and  the  oourt  found 
there  was  evidence  that  60  or  70 
gallons  of  the  liquid  were  negUgently 
poured  on  the  ground  out  of  the  gas 
seal,  and  that  it  ran  down  the  trench 
in  front  of  the  furnaces  and  was 
seen  while  burning  not  far  from  the 
opening  of  the  6-inch  pipe  which  ran 
to  the  trap,  and  also  was  seen  burn- 
ing around  the  trap  and  within  two 
i   or  three   feet   of  it;   that   the  flames 
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fairly  maintained  from  the  record  that  there  is  much  more  shown  in 
this  case  from  which  it  is  possible  to  infer  negligence  than  the  bare 
fact  of  an  explosion.  Negligence  is  absence  or  want  of  ordinary  care. 
In  storing  upon  its  premises  and  handling  for  its  purposes  large 
quantities  of  gasoline,  defendant  was  in  duty  bound  to  exercise  such 
reasonable  care  to  avoid  accident  as  was  commensurate  with  the  ap- 
parent dangers  attending  such  use.  While  the  burden  was  upon 
plaintiff  to  prove  facts  from  which  it  might  be  fairly  inferred  de- 
fendant's negligence  was  the  proximate  cause  of  the  explosion  and 
her  injury,  the  evidence  need  not  be  direct  and  positive.  Negligence 
in  a  given  cause  may  be  susceptible  of  proof  only  by  circumstances 
pointing  more  or  less  directly  to  the  ultimate  fact  charged.  To 
carry  the  case  to  the  jury  plaintiff  was  only  bound  to  prove  suffi- 
cient to  give  room  for  a  reasonable  inference,  or  permissible  pre- 
sumption, of  negligence  on  the  part  of  defendant  to  her  damage. 

It  is  urged  for  defendant  there  is  practically  no  conflict  in  the 
evidence  and  therefore  **the  decision  of  the  case  becomes  a  question 
of  law,  and  not  of  fact  for  the  jury."    We  are  impressed  the  testi- 


rose  ap  from  the  baming  fluid  two  or 
three  feet,  and  that  a  high  wind  was 
blowing  from  the  southeast  across 
the  furnaces  and  across  the  trap,  and 
that,  in  the  opinion  of  the  court,  the 
evidence  tending  to  show  a  causal 
connection  between  the  fire  at  the 
asphalt  shed  and  the  fire  in  front  of 
the  stills  was  equally  satisfactory,  if 
not  more  convincing,  than  at  the 
other  trial,  and  that  there  was  no 
evidence  upon  which  any  rational 
theory  could  be  predicated  that  the 
fire  started  at  the  asphalt  shed  other- 
wise than  by  the  burning  oil  carried 
through  the  8-inch  pipe,  and  that  the 
evidence  in  both  cases  was  sufficient 
to  establish  actionable  negligence  in 
discharging  the  liquid  contents  of  the 
gas  seal  onto  the  ground  in  a  way  to 
cause  it  to  run  along  the  ditch  in 
front  of  the  stiUs  and  over  the  ground 
and  near  the  trap,  so  as  to  quickly 
take  fire,  as  it  did,  from  the  furnaces 
under  .the  stills,  and  that  this  was 
the  initial  act  of  negligence  which 
was  shown  tfo  have  caused  the  fire  at 
the  asphalt  shed.  As  in  the  Hallawell 
case,  the  court  said  that  it  was  their 


conclusion  that  the  two  men  lost  their 
lives  by  reason  of  conditions  with 
which  defendant  caused  them  to  be 
surrounded  while  at  work,  and  which 
defendant  could  have  avoided  by  the 
exercise  of  ordinary  care,  and  that 
that  conclusion  might  be  reached  in 
the  present  case  regardless  of  the 
origin  of  the  fire,  since  the  deceased 
was  in  no  degree  responsible  for  the 
fire  and  in  no  degree  contributed  to 
the  accident  which  caused  his  death, 
and  .since^  under  the  existing  statu- 
tory law,  the  defenses  of  assumption 
of  risk  and  f  ellpw-servants '  negli- 
gence have  been  abrogated.  Judg- 
ment for  plaintiff  was  affirmed.  Graves 
V.  Union  Oil  Co.  of  California,  —  Cal. 
App.  —,  173  Pae.  618  (1918).  Ee- 
hearing  denied. 

E.     Gas  plant  by-products. 

The  defendant  corporation,  which 
was  engaged  in  the  manufacture  of 
illuminating  gas  and  its  by-products 
for  use  in  a  city  and  adjacent  terri- 
tory, allowed  water-gas-tar  and  other 
injurious    by-products    to    escape    into 
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mony  cannot  be  counted  harmonious  upon  whether,  or  the  extent, 
gasoline  was  permitted  to  overflow  and  run  at  large  from  the  gravity 
tank  upon  and  over  the  ground  to  gather  in  pools,  or  in  the  ditch 
connected  with  tunnels  under  the  testing  building;  but  were  the  tes- 
timony not  in  conflict,  if  different  inferences  might  reasonably  be 
drawn  as  to  its  import,  it  does  not  follow  the  case  should  be  disposed 
of  as  a  matter  of  law. 

''It  is  also  the  general  rule  that  the  mere  fact  that  an  injury  has  re- 
sulted from  certain  conduct  does  not  establish  the  further  fact  that  the  con- 
duet  was  negligent,  and  we  may  add  a  third  rule,  stated  by  counsel,  which  is 
that  although  the  facts  concerning  the  conduct  complained  about  are  not  in 
dispute,  if  different  minds  may  honestly  draw  different  conclusions  respecting 
them,  the  question  whether  there  was  negligence  is  still  a  question  for  the 
jury."     Brown  v.  Bryant,  166  Mich.  180. 

We  regard  as  well  in  point  and  applicable  here  the  principles  ap- 
plied in  Schoepper  v.  Chemical  Co.,  113  Mich.  582,  involving  an  ex- 
plosion of  nitro-glycerine,  the  cause  of  which  defendant  contended 
rested  entirely  in  conjecture.    As  was  said  there  in  conclusion: 

**  Negligence,  like  any  other  fact,  may  be  inferred  from  circumstances. 
(Citing  cases.)  And,  though  the  proof  of  plaintiff  depended  upon  inference 
to  establish  the  main  fact,  the  question  of  whether  the  inference  suggested 
by  the  plaintiff's  theory  is  the  correct  one,  or  whether  it  was  sufi&ciently  re- 
butted, was  for  the  jury."     (Citing  cases.) 

The  judgment  will  stand  aflfirmed. 


a  nearby  river,  from  whence  they 
were  carried  by  currents  into  a  bay, 
in  which  the  oyster  and  other  shell- 
fish beds,  which  the  plaintiff  had 
leased  from  the  state,  were  located, 
causing  the  injury  to  oysters,  other 
shell-fish  and  beds  complained  of. 
Holding  that  the  evidence  sustained 
a  finding  of  $17,280  for  the  plaintiff, 
the  court  said:  <*The  defendant  is 
not  required  by  law  to  manufacture 
water  gas  or  any  other  gas.  It  is 
permitted  to  manufacture  either  for 
its  own  emolument  and  profit,  but 
with  the  implied,  if  not  express, 
limitation  that  it  shall  not  become  a 
public  or  private  nuisance;  that  if  it 
creates  deleterious  and  poisonous  sub- 
stances it  will  safely  dispose  of  the 
same    without    injury    to    others,    and 


any  manufacturer  who  allows  his  dele- 
terious waste  product  to  contaminate 
the  waters  of  the  state,  be  they  pub- 
lic or  private,  is  liable  to  any  person 
who  is  injured  thereby  in  his  private 
capacity  and  apart  from  being  merely 
one  of  the  public,  provided  he  can 
trace  to  its  origin  the  noxious  sub- 
stance whereby  he  is  damaged.  This 
the  plaintiffs  have  done.  The  damage 
was  proved  to  have  been  occasioned 
by  water -gas- tar  coming  from  the 
premises  of  the  defendant.  They  make 
and  must  confine  and  safely  keep 
this  and  other  dangerous  and  deadly 
products  of  their  manufacture  at  their 
peril.*'  Payne  &  Butler  v.  Providence 
Gas  Co.,  81  E.  I.  295,  Ann.  Cas.  1912 
B  65,  77  Atl.  145  (1910). 

F.  A.   D. 
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AMERICAN  mSXTRANOE  00.  OF  NEWASE  v.  MABTINEE. 

[Supreme  Court  of  Michigan,  September  27,  1918.] 
203  Mich.  108,  168  N.  W.  982. 

1.  Appeal  and  errox^-Bevlew— Finding  of  fact. 

It  is  the  duty  of  the  supreme  court,  on  appeal,  under  Oomp.  Laws  1915, 
§  12587,  to  review  a  finding  which  it  is  asserted  is  against  the  clear  weight  of 
evidence. 

2.  Insurance— Agent— Failure  to  cancel  policy— Liability  to  Insurer. 

When  instructed  so  to  do,  it  is  the  duty  of  an  insurance  agent  to  cancel 
a  policy  of  insurance  issued  by  him,  and,  if  he  fails  to  cancel,  he  is  liable  to 
his  principal  for  the  damage  sustained  by  the  principal,  unless  the  agent  can 
show  some  valid  reason  for  his  failure  to  follow  instructions. 

3.  Insurance— Agent— Failure  to  cancel  policy— Defense  to  liability  to  Insurer 

— Contributory  negligence. 
A  fire  insurance  company  was  not  guilty  of  contributory  negligence,  bar- 
ring recovery  of  the  amount  of  a  fire  loss  from  an  agent  who  did  not  comply 
with  instructions  to  cancel  a  policy,  by  failing  to  cancel  the  policy  direct, 
where  the  fire  occurred  nearly  four  months  after  notice  to  the  agent  to  cancel 
the  policy,  but  the  agent  had,  under  the  instructions  of  the  company,  canceled 
a  great  many  policies,  and  he  clearly  understood  it  to  be  his  auty,  when  in- 
structed to  do  so,  and  the  company  supposed  that  its  positive  instructions  in  the 
particular  case  had  been  carried  out. 

4.  Insurance— Agent— Failure  to  cancel  policy— Knowledge  on  part  of  insurer 

— Sufficiency  of  evidence. 

In  an  action  by  a  fire  insurance  company  against  an  agent  to  recover  dam- 
ages for  a  fire  loss  which  it  was  compelled  to  pay  because  of  the  failure  of  the 
agent  to  cancel  a  policy,  according  to  instructions,  evidence  held  insufficient  to 
show  that  plaintiff  knew  that  the  policy  was  not  canceled  and  to  show  that  it 
supposed  its  instructions  had  been  carried  out. 


CASE  NOTE. 

Failoxe  of  insurance  agent  to  obey 
principal's  instructions  to  cancel 
policy  as  negligence,  and  applica- 
bility of  defenses  of  assumed 
risk  and  contributory  negligence 
in  action  to  recover  damages  be- 
cause of  such  failure. 

I.  Unconditional    order   to    cancel, 
953-967. 

A.  Negligence  as  jury  question, 

953-954. 

B.  Measure  of  due  care,  954-955. 

C.  Contributory  negligence  as  de- 

fense, 955-957. 

II.  Order  to  reduce  amount  of  risk, 
957-958. 


III.  Effect  of  secretly  reinsuring  re- 

jected risk,  958-959. 

IV.  Alternative  order  to  cancel,  959- 

960. 

I.    Unconditional  order  to  canceL 

A.     Negligence  as  Jury  question. 

The  defendant  issued  a  policy  of  in- 
surance on  some  property  of  W.  The 
property  was  in  the  prohibited  list  of 
the  plaintiff  insurance  company,  and 
when  its  special  agent  inspected  the 
property  he  directed  the  defendant  to 
cancel  the  policy,  which  it  neglected 
to  do.  The  property  was  destroyed 
by  fire  and  W  brought  suit  on  the 
policy  and  recovered  the  full  amount. 
This  suit  was  then  brought  by  the  in- 
surance  company  against  the  defend- 
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5.  Insurance—Agent — ^Failnre  to  cancel  policy—- Estoppel  of  insurer  to  recover 
from  agent— ^Retention  of  premitun. 
A  fire  insurance  company  is  not  estopped  to  recover  from  an  agent  the 
amount  paid  on  a  fire  loss  due  to  the  failure  of  the  agent  to  cancel  a  policy,  as 
instructed  to  do,  because  of  the  retention  of  the  premium,  where  it  was  the 
custom  of  the  agent  to  make  monthly  current  statements,  and  all  he  had  to  do 
was  to  pay  the  return  premium  out  of  funds  of  plaintiff  in  his  hands,  give 
himself  credit  for  that  amount,  charge  it  to  the  company,  deduct  it  from  his 
next  statement,  and  return  the  policy  in  lieu  of  cash. 

Action  by  an  insurance  company  against  its  agent  to  recover  dam- 
ages for  the  agent's  failure  to  cancel  a  certain  fire  insurance  policy 
according  to  its  instructions.  Judgment  in  favor  of  defendant  re- 
versed and  new  trial  granted. 

For  appellant — Sawyer  &  Sawyer  (Thomas  Bates,  of  counsel). 

For  appellee — Doyle  &  Barstow. 

ICtJHN,  J.  In  this  action  it  is  sought  to  recover  damages  occa- 
sioned to  the  plaintiff  because  of  the  failure  of  the  defendant,  as 
plaintiff's  agent,  to  obey  its  instructions  and  cancel  a  certain  fire 
insurance  policy  written  by  the  defendant  in  the  plaintiff  corpora- 
tion. The  case  was  tried  before  the  judge  without  a  jury,  who  at 
the  close  of  the  testimony  filed  written  findings  of  fact  and  of  his 
conclusions  of  law  and  entered  judgment  in  favor  of  the  defendant. 
The  case  is  brought  here  by  the  plaintiff  to  review  the  conclusions 
of  law  of  the  learned  trial  judge  and  the  findings  of.  fact  by  him 
made. 


ant,  its  agent,  for  issning  a  prohib- 
ited risk,  and  for  failure  to  cancel 
the  policy.  The  lower  court  directed 
a  verdict  in  favor  of  the  plaintiff 
and  defendant  appealed.  Reversing 
judgment  for  plaintiff,  the  court  held 
that,  there  being  no  evidence  that  the 
agent  knew  the  risk  was  prohibited, 
the  action  for  failure  to  cancel  the 
policy  was  based  on  negligence,  and 
a  directed  verdict  was  improper,  neg- 
ligence being  a  question  for  the  jury. 
The  defendant  contended  that  the 
return  of  the  premium  by  the  com- 
pany was  a  condition  precedent  to  the 
action.  Held,  that  in  the  absence  of 
a  showing  that  the  agent  had  no 
funds  of  the  company  on  hand,  the 
agent's  contention  could  not  be  main- 


tained. It  was  also  held  that  the 
special  agent's  power  to  cancel  the 
policy  himself,  and  the  conduct  of 
other  local  agents  when  ordered  to 
cancel  policies,  constituted  no  defense 
in  this  action.  Westchester  Fire  Ins. 
Co.  V.  BoUm,  106  S.  0.  45,  90  8.  E. 
327  (1916). 

B.    Measure  of  due  care. 

Defendants  were  insurance  agents 
who,  having  issued  policies,  were  in- 
structed by  the  company  to  cancel 
them.  Acknowledging  this  order,  they 
said  they  would  do  so  but  failed  to 
carry  out  the  promise.  Within  two 
weeks  the  property  was  destroyed  by 
fire  and  the  company  was  held  liable 
by   a   jury   after   an   unsuccessful    de- 
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In  order  that  the  case  may  be  fairly  understood?  it  is  necessary 
to  set  forth  certain  facts.  The  plaintiff  has  been  lawfully  engaged 
in  carrying  on  the  business  of  fire  insurance  in  this  state,  prior  to, 
on,  and  ever  since  October  21,  1910,  and  the  defendant  conducted  a 
general  fire  insurance  agency  at  Menominee  in  this  state,  where  he 
represents  some  35  insurance  companies,  including,  during  the  period 
of  this  controversy,  the  plaintiff  in  this  case.  The  appointment  of 
the  defendant  as  agent  contained  the  following: 

''To  receive  proposals  for  insurance  against  loss  and  damage  by  fire, 
*  **  •  to  fix  rates  of  premiums,  and  receive  moneys  for  transmission  to  the 
company,  and  to  countersigii,  issue  and  renew  policies  of  insurance  signed 
by  the  president  and  secretary  of  the  company,  subject  to  the  rules  and  regu- 
lations of  the  company,  and  such  instructions  as  may  from  time  to  time  be 
given  by  its  ofQcers  and  managers." 

The  appointment  was  not  for  any  specified  time,  but  the  right 
was  reserved  in  the  company  to  revoke  the  appointment  at  any  time. 
Five  years  before  thie  appointment  of  the  defendant  to  the  agency 
for  the  plaintiff,  the  defendant's  predecessor  in  said  agency  issued  a 
policy  of  insurance  in  said  company,  insuring  one  Jule  Duquaine 
against  loss  or  damage  by  fire,  covering  a  certain  elevator  building, 
the  machinery  and  appliances  therein,  and  other  contents  thereof,  lo- 
cated at  Carney  in  said  county,  in  the  sum  of  $3,400.  This  policy 
had  been  renewed  from  year  to  year  and  was  in  force  when  said  de- 
fendant received  and  accepted  said  agency  for  the  plaintiff.  The  de- 
fendant thereafter  annually  renewed  the  said  policy  until  April  17, 
1916.  On  the  8th  of  April,  1916,  the  defendant  filled  out  and  deliv- 
ered to  said  insured  a  policy  of  insurance  insuring  said  property  in 


fense  that  the  policies  were  canceled. 
Defendants  testified  that  they  had 
mailed  the  notices  of  cancellation. 
Immediately  after  the  fire  they  wrote 
to  the  home  office  that  the  fire  had 
occurred  and  that  they  supposed  the 
company  would  join  in  an  adjustment 
with  other  insurers.  Having  paid  the 
judgment  against  it,  the  company 
sued  the  agents  for  neglect  to  cancel. 
Affirming  judgment  for  the  plaintiff, 
the  court  held  that  the  agents,  having 
undertaken  a  duty  which,  had  they 
refused  to  perform,  might  reasonably 
have  been  done  by  the  company  it- 
self, could  not  deny  their  obligation. 
*'Ab  to  the  degree  of  vigilance  re- 
quired," said  the  court,  "even  sup- 
posing this   a  purely   extra  task,   the 


court  was  justified  in  its  finding  that 
they  had  not  used  even  ordinary 
care."  National  Union  Fire  Ins.  Co. 
of  Pittsburg  V.  Dickinson,  92  Wash. 
243,  Ann.  Cas.  1918  C  1042,  159  Pac. 
125   (1916). 

O.  Contributory  negligence  as  defense. 

The  defendant  agent  in  the  month 
of  August  issued  a  policy  of  insur- 
ance on  the  property  of  a  country 
club.  Immediately  on  receipt  of  the 
daily  report  forwarded  by  the  defend- 
ant, the  plaintiff  insurance  company 
notified  the  agent  to  take  up  and  re- 
turn the  policy  at  once.  This  he 
failed  to  do,  and  in  October  the  prop- 
erty was  destroyed  by  fire.  The  pre- 
mium on  the  policy  was  paid  to  the 
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like  amount  from  April  17,  1916,  to  April  17,  1917,  and  on  the  same 
day  reported  the  transaction  to  the  plaintiff,  which  report  was  re- 
ceived by  the  plaintiff  on  April  10,  1916.  On  April  11th,  and  again 
on  April  27th  and  on  May  9,  1916,  the  plaintiff  wrote  to  the  defend- 
ant, disapproving  the  policy  unless  revised  to  cover  not  exceeding 
$1,500  on  the  building  and  equipment,  with  stock  item  to  equal  or 
exceed  that  amount.  The  defendant  did  not  reply  to  any  of  these 
letters,  and  on  May  24,  1916,  the  plaintiff  wrote  the  defendant: 

<' Assuming  from  the  delay  that  the  assured  is  not  wiUing  to  increase  the 
grain  insurance  and  cut  down  the  building  item,  we  must  ask  for  the  return 
of  the  canceled  policy." 

On  the  9th  and  17th  days  of  June,  1916,  the  plaintiff,  by  the  use 
of  a  blank  form  mailed  to  defendant,  had  said,  among  other  things, 
with  reference  to  this  policy: 

''Ab  the  policy  has  doubtless  been  taken  up,  please  return  it  to  this  office 
at  once.  We  wish  to  state  that  we  never  give  an  agent  credit  for  the  return 
premium  on  canceled  policies  until  they  are  received  at  this  office. 

"Trusting  we  will  b<    ' 
remain. ' ' 


be  favored  with  the  above  mentioned  policy  at  once,  we 


On  July  3,  1916,  a  duly  authorized  special  agent  of  plaintiff  wrote 
to  the  defendant  requesting  attention  at  once  and  the  cancellation 
and  return  of  the  policy,  and  on  July  7th,  10th,  and  28th  a  form 
letter,  containing  in  substance  what  we  have  quoted  above  from  the 
other  form  letter,  was  mailed  to,  and  duly  thereafter  received  by, 
the  defendant.  The  defendant  in  no  way  replied  to  any  of  plaintiff's 
letters  or  notices  regarding  the  policy,  although  he  had  written  a 
great  many  policies  in  the  plaintiff  company  and  had  canceled  the 


agent  in  September  and  remitted  by 
him  to  the  plaintiff  company  in  De- 
cember, after  the  property  had  been 
burned.  Plaintiff  paid  $2,531.35  to  the 
country  club  in  settlement,  and  then 
brought  this  action  against  the  agent 
to  recover  the  amount.  Eeversing 
judgment  for  the  defendant,  the  court 
held  t^at,  when  instructed  to  do  so, 
it  was  the  duty  of  an  insurance  agent 
to  cancel  a  policy  issued  by  him; 
and  if  he  failed  to  cancel  such  pol- 
icy he  was  liable  to  his  principal  for 
the  damage  sustained  by  the  principal 
unless  the  agent  could  show  some 
valid  reason  for  his  failure  to  follow 
the  instructions  given  him.  Upon  re- 
trial the  defendant's  answer  was 
amended,  setting  up  contributory  neg- 


ligence and  assumption  of  risk  in 
that  that  company  failed  to  exercise 
reasonable  care  and  diligence  to  can- 
cel or  procure  the  cancellation  of  the 
policy  after  they  knew,  or  should 
have  known,  that  the  agent  failed  to 
cancel  it,  and  thereby  contributed  to 
the  loss.  Upon  appeal  the  court  again 
reversed  judgment  for  the  defendant, 
and  held  that  the  doctrine  of  con- 
tributory negligence  and  assumption 
of  risk  did  not  apply,  quoting  as  fol- 
lows: "Where  an  insurance  company 
has  directed  its  agent  to  cancel  a 
policy,  it  is  not  guilty  of  contribu- 
tory negligence  if  it  fails  to  act  out- 
side of  said  agent  and  cancel  said 
policy  itself.  The  company  has  a 
right  to  rely  on  its  agent's  obedience 
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policies  whA  he  had  been  requested  so  to  do.  The  insured  property 
was  damaged  by  fire  on  July  31,  1916,  entailing  a  loss  as  established 
by  the  proofs  and  adjustment,  which  the  plaintiff  was  obliged  to  and 
did  pay,  on  the  16th  day  of  September,  1916,  in  the  sum  of  $2,801.88, 
besides  the  expense  of  adjustment,  amounting  to  $49.72.  It  is  for 
these  two  amounts  that  this  action  is  brought,  with  interest  thereon 
from  thfe  date  of  payment. 

Counsel  for  plaintiff  and  appellant  in  their  brief,  with  reference  to 
the  rule  of  law  applicable,  said  as  follows: 

"When  mstructed  so  to  do,  it  is  the  duty  of  an  insurance  agent  to  cancel 
a  policy  of  insurance  issued  by  him,  and  if  he  fails  to  cancel,  he  is  liable  to 
his  principal  for  the  damage  sustained  by  the  principal,  unless  the  agent  can 
show  some  valid  reason  for  his  failure  to  follow  his  instructions." 

In  reply,  counsel  for  defendant  say,  referring  to  this  statement  of 
the  law: 

"So  far  as  the  above  statement  of  law  goes,  it  is  unchallenged.  There  is 
no  doubt  that  the  above  quotation  is  a  correct  statement  of  a  rule  of  th«  law 
of  agency.  The  difficulty  with  opposing  counsel  is  that  they  stop  short  with 
this  one  rule  of  agency  and  disregard  entirely  other  and  equally  binding,  well- 
settled  rules  of  this  same  law  of  agency.  One  need  not  look  into  a  law  book 
to  know  that  unless  a  principal  had  some  redress  against  his  agent  for  disobe- 
dience of  instructions,  there  would  be  few  relations  of  principal  and  agent  es- 
tablished." 

But  it  is  insisted  that,  notwithstanding  the  acknowledged  negli- 
gence on  the  part  of  the  defendant,  no  right  of  recovery  should  be 
had  in  this  case,  because  it  is  urged  that  the  doctrine  of  contributory 
negligence  on  the  part  of  the  plaintiff  should  be  invoked,  and  that 
if  this  is  done,  under  the  findings  of  fact  of  the  court,  the  defendant 


to  positive  directions  to  cancel,  and 
presume  that  they  would  be  obeyed; 
the  disobedience  of  the  agent  being 
at  his  peril.''  St.  Paul  Fire  &  Ma- 
rine Ins.  Co.  V.  Bigger,  —  Kan.  — , 
182  Pac.  184  (1919).  For  opinion  on 
former  appeal,  see  102  Kan.  53,  169 
Pac.  213   (1917). 

n.    Order  to  reduce  amoimt  of  risk. 

By  a  clear,  unambiguous  letter,  the 
defendant  agent  was  instructed  to  at 
once  relieve  the  plaintiff  company  of 
its  liability  to  the  extent  of  $1,500  on 
a  certain  elevator  which  had  been  in- 
sured for  $2,000.  Defendant  received 
the  letter,  and  although  24  days 
elapsed  between  such  receipt  and 
the    fire,    he    neglected    to    carry    out 


the  instruction.  The  elevator  having 
been  destroyed  by  fire,  the  plaintiff 
having  been  required  to  discharge  its 
liabiUty  under  the  policy,  now  brought 
this  action  to  recover  damages  for 
defendant's  negligence  in  disobeying 
the  instructions.  Beversing  judgment 
for  the  defendant  agent,  holding  him 
liable,  the  court  said:  **It  was  the 
undoubted  legal  right  of  the  plain- 
tiff insurance  company  to  have  the 
agency  executed  according  to  its  in- 
structions. It  is  also  apparent  that 
such  instructions  were  not  susceptible 
of  a  misinterpretation,  and  the  un- 
disputed evidence  is  that  defemdant 
neglected  within  a  reasonable  time, 
or  at  all,  to  comply  therewith,  and 
by  such  negligence  he  incurred  a  lia- 
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should  not  be  held  liable, 
found : 


In  the  findings  of  fact  the ''following  is 


''The  facts  and  circumstances  of  the  case  justify  the  inference  which  is 
drawn,  that  the  plaintiff's  general  officers  knew  the  defendant  had  not  rear- 
ranged the  insurance  or  canceled  the  policy^  and  in  ample  time  to  have  pre- 
vented a  loss  by  cancellation  direct.'' 

The  seventh  assignment  of  error  is  as  follows:  • 

''The  court  erred  in  finding,  and  in  refusing  to  strike  therefrom,  as  per 
plaintiff's  fifth  proposed  amendment,  as  follows:  'But  the  question  remains 
whether  he  (referring  to  defendant)  could  be  held  for  the  loss  where  it  appears 
the  plaintiff  knew  of  his  disobedience  in  ample  time  to  have  avoided  loss  by 
cancellation  of  policy  itself,'  because  the  same,  and  the  assumption  of  facts 
referred  to  is  against  the  clear  weight  of  the  evidence." 

It,  therefore,  becomes  necessary  for  us,  by  virtue  of  section  15, 
chap.  18,  of  the  Judicature  Act  (3  Comp.  Laws  1915,  §  12587),  to  re- 
view this  finding  of  fact.  We  cannot  agree  with  the  learned  trial 
judge  that,  under  the  circumstances  of  this  case,  the  plaintiff  should 
be  held  guilty,  of  contributory  negligence  or  that  the  doctrine  of 
avoidable  consequences  can  be  made  to  apply.  The  record  showed 
that  the  defendant  had,  under  the  instructions  of  plaintiff,  prior  to 
this  time  canceled  a  great  many  policies,  and  he  clearly  understood 
it  to  be  his  duty,  when  instructed  to  do  so  by  the  plaintiff,  and  it 
seems  to  us  that  the  plaintiff  had  the  right  to  believe,  and  that  the 
record  justifies  the  conclusion  that  it  did  believe,  that  its  instructions 
as  to  the  cancellation  of  this  policy  were  being  obeyed,  for  in  the 
notice  sent  by  the  plaintiff  as  late  as  the  28th  of  July,  there  appeared 
the  following: 


bility  to  his  principal  to  respond  in 
damages  for  such  negligence."  The 
proper  measure  of  damages,  the  court 
held,  was  the  amount  with  interest 
which  plaintiff  was  obliged  to  pay  to 
the  insured  under  the  policy  over  and 
above  what  it  would  have  been 
obliged  to  pay  had  such  instructions 
been  complied  with.  Queen  City  Fire 
Ins.  Co.  V.  First  Nat.  Bank  of 
Hannaford,  18  N.  D.  603,  22  L.  R.  A. 
(N.  8.)   509,  120  N.  W.  545   (1909). 

m.    Effect  of  secretly  reinsuring 
rejected  risk. 

Defendants,  insurance  agents,  upon 
orders  by  letter  from  plaintiff  com- 
pany had  canceled  a  previously  ex- 
isting insurance  at  a  prohibitive  rate. 


2^  per  cent,  but  had  rewritten  the 
same  property  at  the  same  rate  as 
the  canceled  policy  and  purposely 
failed  to  report  such  insurance  to  the 
company.  The  property  was  destroyed 
by  fire  and  the  company  paid  $861.43. 
This  action  was  brought  to  recover 
that  amount,  $50  expenses  in  adjust- 
ing the  same,  and  $35,  the  amount  of 
the  premium  which  defendan<ts  should 
have  exacted.  Reversing  judgment 
on  a  directed  verdict  for  the  de- 
fendants, the  court  held  that  the 
plaintiff  had  a  prima  facie  case,  en- 
titling it  to  have  the  same  submitted 
to  the  jury,  and  that  the  agents  were 
liable  to  the  company  for  the  pre- 
mium and  all  the  damages  suffered. 
It    was    argued   that    as   the    plaintiff 
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**We  again  call  your  attention  to  the  fact  that  we  have  not  as  yet  re- 
ceived policy  No.  11173,  issued  to  Jule  Duquaine  and  ordered  canceled  ■■ 

,  1916,  at  your  agency.     As  the  policy  has  doubtless  been  taken  up, 

please  return  it  to  this  office  at  once.'' 

The  defendant  did  not  answer  a  single  one  of  the  letters  that  he 
received,  but  refused  to  obey  the  instructions  of  the  plaintiff  as  to 
canceling  the  policy.  The  agent  was  located  hundreds  of  miles  from 
the  principal,  and  the  only  method  by  which  the  plaintiff  could 
ascertain  whether  the  policy  had  been  canceled  was  through  its 
agent,  who  refused  to  advise  it  whether  he  had  canceled  it  or  not, 
but  instead  of  doing  so,  he  stubbornly  refused  and  neglected  to  per- 
form his  duty  under  his  appointment  as  the  agent  of  the  plaintiff. 
We  are  of  the  opinion  that  there  is  nothing  in  the  record  to  warrant 
the  inference  that  the  plaintiff  knew  that  the  policy  was  not  can- 
celed, but  in  our  opinion  the  conclusion  is  clearly  warranted  that 
they  supposed  that  their  positive  instructions  as  to  cancellation  of 
the  policy  had  been  complied  with  and  that  the  plaintiff  had  been 
refusing  to  return  the  canceled  policy.  A  somewhat  similar  case  is 
found  in  169  Pac.  213  (a  Kansas  case),  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Bigger,  102  Kan.  53.  Another  instructive  case  is  London  As- 
surance Corporation  v.  Russell,  1  Pa.  Super.  Ct.  Rep.  320,  where  the 
court  said: 

**In  the  defendant's  testimony,  the  plaintiff  company  is  relieved  entirely 
of  any  charge  of  contributing  to  this  loss,  as  the  letters  produced  by  the  de- 
fendant clearly  show  that  the  company  relied  on  their  first  notice  through  their 
representative,  Mr.  Galley.  The  primary  obligations  of  an  agent,  whose  au- 
thority is  limited  by  instructions,  is  to  adhere  faithfully  to  those  instructions 
in  all  cases  to  which  they  ought  properly  to  apply.     He  is,  in  general,  bound 


brought  suit  for  the  35-dollar  pre- 
mium on  the  policy,  it  elected  to 
make  the  contract  its  own  and  by  so 
doing,  ratified  the  act  of  its  agents; 
but  the  court  held  it  did  not  by  ac- 
cepting the  fruits  of  the  transaction 
condone  the  agent's  disobedience.  Ke- 
garding  a  claim  that  contributory  neg- 
ligence on  the  part  of  the  company 
should  have  been  negatived  in  the 
petition,  the  court  said:  *'The  action 
is  bottomed  on  defendants'  failure,  as 
agents,  to  obey  the  instructions  of 
their  principal,  and  upon  fraud  and 
wilful  wrong  on  their  part.  In  such 
a  case  contributory  negligence  need 
not  be  negatived.  Call  the  action 
what  you  will — there  is  no  require- 
ment of  law  that   contributory  negli- 


gence be  negatived  in  such  a  case. 
Even  if  the  gravamen  of  plaintiff's 
action  be  negligence,  the  wrong 
charged  was  a  wilful  one,  and  in  such 
cases  contributory  negligence  need 
not  be  negatived  in  the  petition." 
Continental  Ins.  Co.  v.  Clark  & 
Cressler,  126  Iowa  274,  100  N.  W.  524 
(1904). 

IV.     Alternative  order  to  canceL 

Additional  premium  became  due  by 
reason  of  an  endorsement  of  a  waiver 
on  a  policy.  Plaintiff  insurance  com- 
pany wrote  to  its  agents,  the  defend- 
ants, directing  that  the  policy  be 
canceled  unless  the  additional  pre- 
mium be  paid.     Bepeated  correspond- 
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to  obey  the  orders  of  his  principal  exactly,  if  thev  be  imperative,  and  not  dis- 
cretionary; and,  in  order  to  make  it  the  duty  of  a  factor  to  obey  the  order, 
it  is  not  necessary  that  it  should  be  given  in  the  form  of  a  command.  The 
expression  of  a  wish  by  the  consignor  may  fairly  be  presumed  to  be  an  order. 
*  *  *  One  who  receives  orders  to  cancel  a  policy  delays  their  execution  at  his 
peril." 

It  is  also  said  by  counsel  for  defendant  that  as  the  company  re- 
tained the  premium,  that  fact  operated  as  an  estoppel  against  the 
plaintiff.  We  do  not  think  there  is  any  merit  in  this  contention,  for 
the  defendant  testified: 

"At  the  end  of  the  month  I  make  a  current  statement  and  send  it  to  the 
company.  In  45  days  or  50  days  thereafter,  they  draw  on  me  through  the 
bank.  If  I  had  canceled  this  Duc^uaine  policy,  I  would  have  had  to  pay  Mr. 
Duquaine  back  his  unearned  premium,  then  I  would  charge  that  to  the  com- 
pany, and  in  my  balances  I  get  credit  for  it.'' 

It  appeared  that  the  defendant  at  all*  times  had  in  his  possession 
the  entire  premiums  collected  on  plaintiff's  policies  for  two  and  one- 
half  months,  arid  all  he  had  to  do  was  to  pay  the  return  premium 
out  of  plaintiff's  funds,  give  himself  credit  for  that  amount,  charge 
it  to  the  company,  and  deduct  it  from  his  next  statement,  and  return 
the  policy  in  lieu  of  the  cash.  With  him  it  was  simply  a  matter  of 
bookkeeping. 

After  a  careful  review  of  this  record,  we  are  satisfied  that  the 
trial  judge  erred  in  rendering  a  judgment  for  the  defendant,  and  a 
judgment  upon  these  facts  should  have  been  entered  for  the  plain- 
tiff for  the  full  amount  claimed.  The  judgment  is,  therefore,  re- 
versed and  a  new  trial  granted,  with  costs  to  the  appellant. 


ence  was  pursued  between  plaintiff 
and  defendants  with  reference  to  the 
transaction,  and  it  showed  that  de- 
fendants were  insisting  that  the  addi- 
tional premium  be  not  charged,  be- 
cause it  would  lose  the  partonage  of 
that  customer,  and  the  plaintiff  con- 
tinued to  insist  upon  the  collection 
of  the  premium  or  the  cancellation  of 
the  policy.  The  policy  was  not  can- 
celed nor  was  the  additional  pre- 
mium paid.  The  property  was  dam- 
aged, 6  months  after  the  issuance  of 
the  policy,  the  company  settling  the 
loss,  and  this  action  was  brought 
against  the  agents  for  negligent  fail- 
ure to  cancel.  Affirming  judgment 
sustaining  a  demurrer  to  the  com- 
Dlaint  in   so   far   as   it   sought   to   re- 


cover damages  in  excess  of  $30,  the 
court  held  that  the  liability  of  the 
agents  was  limited  to  the  amount  of 
additional  premium,  and  they  were 
not  liable  for  the  sum  paid  by  the 
company  in  settlement  of  the  loss,  the 
company  having  never  made  an  un- 
conditional demand  for  cancellation  of 
the  policy.  *'The  point  in  contro- 
versy," said  the  court,  "between  the 
plaintiff  and  defendants  was  concern- 
ing the  collection  of  the  premium 
and  the  violated  instructions  related 
to  that  point  only."  Phoenix  Ins. 
Co.  of  Hartford,  Conn.  v.  A.  B.  Banks 
&  Co.,  114  Ark.  18,  L.  B.  A.  1915  A 
860,  Ann.  Cas.  1916  D  649,  169  S. 
W.   233    (1914). 

F.  A.  D. 
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BARABE  V.  DUHBKOP  OVEN  CO. 

[Supreme  Judicial  Court  of  Massachusetts,  January  2,   1919.] 

231  Mass.  466,  121  N.  £.  415. 

1.  Sales — ^Fatilty  installation  of  manufactured  article  sold— Damage  by  fire— - 
Action  by  buyer— Instruction. 
In  an  action  for  damages  for  fire  resulting  from  the  operation  of  a  patent 
baking  oven  manufactured  and  installed  by  defendant  for  plaintitf  in  accord- 
ance with  the  terms  of  a  conditional  sale  contract,  held  that  the  jury  were 
correctly  instructed  that  while  defendant  was  under  no  obligation  to  remove 
the  truss  beam  directly  over  and  in  contact  with  the  nuasonry  of  the  arch 
at  the  top  of  the  oven,  to  which,  as  the  jury  could  find,  the  fire  bursting  through 
the  bricks  was  communicated  because  the  interstices  had  not  been  sufficiently 
filled  with  mortar,  it  was  required  to  use  reasonable  care  to  protect  the  truss 
beam  from  combustion. 


0A8E  NOTE. 

Liability  of  vendor  of  machinery  or 
other  mechanical  appliance  for 
negligent  construction,  installa- 
tion or  assembling  thereof,  caus- 
ing injury  to  another  than  vendee. 

I.  Injury  to  licensee  o!  vendee,  961- 
962. 

II.  Injury  to  employee  of  vendee,  962- 
964. 

A.  Defective  shoe  stitching  ma- 

chine, 962. 

B.  Worn  seam  in  boiler  of  second- 

hand    traction     engine, 
962-963. 

C.  Defectively    constructed    and 

intentionally     concealed 
brake  rod  on  car,  963. 

D.  Handle  of  unfit  material  on 

flush  toilet,  963-964. 

E.  Defective  second-hand   water 

heater,  964. 

III.  Injury  to  traveler  on  public  high- 
way, 964-966. 

A.  Defectively  constructed  draw- 

bar of  trailer,  964-965. 

B.  Negligently      fastened      iron 

stringers  of  bridge,  965- 
966. 
19  N.  C.   C.  A.— 61 


IV.  Injury  to  donee  of  vendee,  966. 

V.  Injury  to  tenant  of  vendee,  966- 
967. 

Cross-references.  Liability  of  man 
ufacturer  or  independent  contractor 
for  injury  to  third  person  caused  by 
instrumentalities  dangerous  only  be- 
cause of  defective  construction,  see 
12  N.  C.  C.  A.  562-589;  liability  of 
manufacturer  of  automobile  for  injury 
or  damage  caused  by  defects  in  ma- 
chine, see  13  N.  C.  C.  A.  1029-1043. 

Scope  of  Note.  This  note  does  not 
include  mechanical  appliances  on  au- 
tomobiles and  like  vehicles,  dangerous 
weapons,  or  appliances  not  meclian- 
ical.  Cases  involving  manufacturers, 
who  are  not  vendors,  have  also  been 
excluded. 

I.    Injury  to  licensee  of  vendee. 

Plalnttiff  took  passage  on  an  eleva- 
tor going  to  the  office  of  a  dentist  on 
the  fifth  floor.  When  she  started  to 
alight  at  her  destination  the  elevator 
was  stopped  by  the  operator  so  that 
the  floor  thereof  was  on  a  level  with 
that  of  the  corridor,  and  while  she 
was  in  the  act  of  alighting  from  the 
elevator  it  suddenly  dropped  about  6 
inches  with  a  jerk,  whereby  she  was 
thrown    to    the    floor   of   the    corridor. 
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2.  Sales — ^Faulty  installation  of  manofactured  article  sold— Damage  by  fire — 
Liability  of  seller  to  buyer. 
In  an  action  for  damages  for  fire  resulting  from  the  operation  of  a  patent 
baking  oven  manufactured  and  installed  by  defendant  for  plaintiff  in  accord- 
ance with  the  terms  of  a  conditional  sale  contract,  held  that,  if  defendant's 
faulty  performance  of  the  work  caused  the  fire,  it  was  liable  in  damages  even 
if  the  exact  form  in  which  injury  to  the  plaintiff  might  result  was  not  foreseen. 


3.  Sales— Faulty  installation  of  manufactured  article  sold— Damage  by  fire — 
Liability  of  seller  to  owner  of  premises  occupied  by  buyer. 
In  an  action  for  damages  for  fire  resulting  from  the  operation  of  a  patent 
baking  oven  manufactured  by  defendant  and  installed  by  it  for  tbe  occupant 
of  plaintiff's  premises,  in  accordance  with  the  terms  of  a  conditional  sale 
contract  with  such  occupant,  held  that  the  defendant  owed  to  the  plaintiff 
as  the  landowner  the  duty  of  not  causing  injury  to  her  property  by  its 
tortious  acts  or  misfeasance  and  that,  if  the  jury  found  that  when  properly 
used  and  because  of  insufficient  construction,  the  oven  became  a  dangerous 
instrumentality  which  would  be  likely  to  set  the  plaintiff's  buildings  on  fire, 
the  defendant  was  liable  in  damages. 


breaking  her  arm.  This  action  was 
brought  against  the  manufacturer, 
and  it  was  charged  that  the  elevator 
was  defectively  constructed.  The 
testimony  showed  that  as  between  the 
owner  of  the  building  and  the  eleva- 
tor company,  the  elevator  had  been 
completed  and  accepted  before  the 
accident,  although  under  contract  the 
defendant  had  undertaken  the  opera- 
tion of  the  elevator.  The  court 
charged  the  jury  that  the  faulty  con- 
struction of  the  elevator,  or  the  fact 
that  the  elevator  had  become  defec- 
tive, could  not  be  charged  against  the 
defendant  elevator  company.  Upon 
appeal,  affirming  judgment  for  the  de- 
fendant, the  court  held  that  such  in- 
struction was  not  error.  Johnson  v. 
Portland  Bail  way,  Light  &  Power 
Co.,  79  Ore.  403,  155  Pac.  375  (1916). 

n.     Injury  to  employee  of  vendee. 

A.    Defective  shoe  stitching  machine. 

The  plaintiff  was  injured  while  run- 
ning a  stitching  machine  used  in  the 
manufacture  of  shoes,  which  machine 
had  been  leased  by  the  defendant  to 
plaintiff's  employer,  a  shoe  manufac- 
turing company.  Defendant,  by  the 
terms  of  the  lease,  reserved  control 
of  the  machines  **for  the  purpose  of 
keeping  them  in  suitable  condition 
and  repair.''     The  plaintiff  contended 


that  the  defendant  owed  the  plaintiff 
the  duty  not  to  provide  or  maintain 
for  his  use,  as  an  employee,  a  ma- 
chine which  was  not  in  proper  condi- 
tion or  repair.  Affirming  judgment 
sustaining  the  demurrer  to  the  plain- 
tiff's complaint,  the  court  held  that 
there  was  no  duty  out  of  which  any 
liability  arose  such  as  was  contended 
for  by  the  plaintiff.  "There  are  ex- 
ceptional cases,  •  *  *"  said  the 
court,  **as,  for  example,  in  regard  to 
dangerous  and  vicious  animals,  fire- 
arms, explosive  and  other  dangerous 
goods,  poisonous  drugs,  and  we  may 
add,  injurious  articles  of  food.  *  •  • 
The  case  at  bar  has  no  relation  to 
any  such  exceptions."  McClaren  v. 
United  Shoe  Machinery  Co.,  92  C.  C. 

A.  386,  166  Fed.  712  (1909). 

B.  Worn  seam  in  boiler  of  second- 

hand faction  engine. 

Defendant  manufacturers  and  vend- 
ors reconstructed  and  set  up  ready 
for  sale  a  second-hand  traction  thresh- 
ing engine.  They  published  that  the 
same  had  been  tested  for  boiler  re- 
sistance, and  could  be  used  with 
safety  to  life  and  property,  and  sold 
the  same  to  the  employer  of  plain- 
tiff's intestate.  The  boiler  was  not 
sound  for  the  reason  that  a  seam  had 
rusted  and  worn  for  a  distance  of  18 
inches  in  the  iron  forming  the  boiler, 
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Actions  for  damages  for  fire  resulting  from  the  operation  of  a 
patent  baking  oven  manufactured  and  installed  by  defendant.  Ex- 
ceptions by  defendant  overruled. 

For  plaintiffs— J.  P.  Doran. 

For  defendant — ^Eaton  &  McBaiight  and  Stanley  W.  C.  Downey. 

BRALEY,  J.  The  exceptions  to  the  instructions  are  not  well 
taken,  and  the  presiding  judge  rightly  submitted  to  the  jury  the 
question  of  the  defendant's  liability.  It  manufactured  and  installed 
for  the  plaintiff  Alcid  Barabe  one  of  its  patent  baking  ovens  in  ac- 
cordance with  the  terms  of  a  conditional  contract  under  which  title 


and  while  using  it  during  the  thresh- 
ing season  it  instantaneously,  and 
without  giving  any  indication  of 
weakness,  exploded  at  the  weak  place 
in  the  seam,  tearing  a  hole  in  it  and 
discharging  steam  with  terrific  force, 
breaking  off  from  the  engine  and 
boiler  pieces  of  wood  and  iron,  throw- 
ing them  with  violent  force,  some  of 
which  struck  plaintiff's  intestate,  in- 
juring him  so  that  he  died  within  a 
few  minutes.  Affirming  judgment  for 
the  defendants,  the  court  held  that, 
where  the  injury  was  the  result  of  an 
act,  the  cause  of  which  wias  not  in 
itself  imminently  dangerous  to  life 
and  limb,  nor  based  upon  fraud  or 
deceit,  nor  implied  invitation,  and 
where  the  plaintiff  was  not  a  privy 
of  the  contract  with  the  defendant, 
an  action  for  negligence  would  not  lie. 
"In  all  eases  like  the  one  at  bar," 
said  the  court,  '^here  the  manufac- 
turer and  vendor  owed  no  duty  to 
the  third  party,  who  was  a  stranger 
to  the  contract,  there  could  be  no 
recovery."  Laudeman  v.  Bussel  & 
Co.,  46  Ind.  App.  32,  91  N.  E.  822 
(1910). 

0.    Defectively    conatmcted    and   In- 
tentionally concealed  biake  rod 
on  car. 

The  defendant  company  had  manu 
factured  and  delivered  to  the  railroad 


company  a  car  with  the  brake  rod 
construeted  in  an  imminently  danger- 
ous manner,  which  it  knew  to  be  so 
dangerously  constructed  at  the  time, 
and  concealed  the  defect  with  paint. 
It  knew  the^  use  to  which  the  car 
would  be  put,  and  plaintiff's  infant 
son,  an  employee  of  the  railroad  com- 
pany, while  using  the  brake,  received 
an  injury  of  which  the  father  com- 
plained in  this  action.  Affirming 
judgment  for  the  plaintiff,  the  court 
held  that  where  an  act  of  negligence 
was  imminently  dangerous  the  manu- 
facturer was  liable  to  the  party  in- 
jured, whether  there  was  any  rela- 
tion of  contract  beitween  them  or  not. 
"The  »od,"  said  the  court,  "was  not 
only  imminently  dangerous,  but  the 
defect  which  rendered  it  so  was  con- 
cealed." Pullman  Co.  v.  Ward,  143 
Ky.  727,  137  S.  W.  233   (1911). 

D.    Handle  of  unfit  material  on  flush 
toilet. 

The  plaintiff,  a  mechanic,  received 
an  injury  to  his  hand  through  the 
breaking  of  a  knob  at  the  end  of 
the  handle  of  a  valve  used  to  flush 
toilets  in  the  shop  where  plaintiff 
was  employed.  It  was  alleged  that 
the  knob  was  made  of  defective  and 
unfit  material.  Denying  plaintiff's 
motion  for  judgment  on  -the  pleadings 
against    the    defendant    manufacturer. 
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did  not  pass  to  the  vendee  upon  completion  and  installation,  but 
was  to  be  transferred  by  a  bill  of  sale  when  the  contract  price  had 
been  fully  paid.  The  plaintiff,  who  never  has  acquired  title,  used 
the  oven  in  his  bakery,  and  within  four  months  from  the  date  of  the 
contract,  and  while  it  was  being  operated  at  the  requisite  tempera- 
ture for  baking  bread,  fire  broke  out  between  the  top  of  the  oven 
and  the  ceiling,  which  the  jury  would  have  been  warranted 
in  finding  was  caused  solely  by  the  defendant's  negligent  workman- 
ship. 

The  defendant  had  bound  itself  to  furnish  an  oven  which  was  not 
defective  when  subjected  to  the  conditions  of  operation  shown  by  the 
contract.  And  the  jury  were  correctly  instructed  that  while  the  de- 
fendant was  under  no  obligation  to  remove  the  truss  beam  directly 


the  court  held  that,  if  the  nature  of 
a  thing  was  such  that  it  was  reason- 
ably certain  to  place  life  and  limb  in 
peril  when  negligently  made,  it  was 
then  a  thing  of  danger,  end  that,  if 
it  was  known  that  the  thing  would  be 
used  by  persons  other  than  the  im- 
mediate purchaser,  and  used  without 
new  tests,  then,  irrespective  of  con- 
tract, the  manufacturer  of  such  thing 
of  danger  was  under  a  duty  to  make 
it  carefully,  end  was  liable  to  per- 
sons other  than,  his  immediate  pur- 
chaser for  his  failure  to  perform  that 
duty.  **In  this  case,"  said  the  court, 
**it  seems  to  me  the  article  in  ques- 
tion should  be  held  as  a  matter  of 
law  not  to  be  a  thing  of  'danger 
within  the  principle  stated.'*  Byers 
V.  Flushovelve  Co.,  160  N.  Y.  Supp. 
3050   (1916). 

E.     Defective   second-liand   water 
heater. 

This  action  was  brought  to  recover 
damages  for  personal  injuries  re- 
ceived through  the  explosion  of  a  hot 
water  heater  in  the  basement  of  a 
building  in  which  plaintiff  was  jani- 
tress,  and  which  heater  defendant  was 
endeavoring  to  sell  to  the  owner  of 
the  building.  Defendant  had  notice 
of  the  defective  condition  of  the 
heater,  and  claimed  that  it  was  en- 
deavoring   to    sell    the    heater    to    the 


owner  of  the  building  as  a  second- 
hand article,  and  therefore  contended 
that  the  transaction  was  a  bailment 
for  the  mutual  benefit  of  the  defend- 
ant end  the  owner,  and  that  there 
was  no  implied  warranty  that  the 
heater  was  fit  for  use.  Affirming 
judgment  for  plaintiff  for  $800,  the 
court  held  that  as  the  defendant  was 
undertaking  to  sell  the  heater,  and  as 
demonstrations  were  being  made,  and 
the  defendant  had  notice  of  defects 
in  the  heater,  end  alsp  knew  that 
plaintiff  would  operate  the  heater,  it 
was  the  duty  of  the  defendant  to  put 
the  same  in  order.  Calho<un  v.  Cen- 
tral Illinois  Light  Co.,  205  HI.  App. 
185   (1917). 

m.    Injury  to  traveler  on  pnblic 
higbway. 

A.     Defectively    constracted    drawlMur 
of  trailer. 

This  action  was  brought  by  the 
plaintiff,  as  administrator,  to  recover 
demages  for  the  death  of  his  intes- 
tate, caused  by  what  was  called  a 
** trailer'*  which  broke  away  from  the 
auftomobile  which  was  hauling  it,  and 
which  then,  being  no  longer  under 
control,  ran  upon  the  sidewalk  and 
caused  the  injury  and  death  com- 
plained of.  The  negligence  charged 
against    the    defendant    company    was 
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over,  and  in  contact  with  the  masonry  of  the  arch  at  the  top  of 
the  oven,  to  which,  as  the  jury  could  find,  the  fire  bursting  through 
the  bricks  was  communicated  because  the  interstices  had  not  been 
suflSciently  filled  with  mortar,  it  was  required  to  use  reasonable 
care  to  protect  the  truss  beam  from  combustion.  If  the  company's 
faulty  performance  of  the  work  caused  the  fire,  it  is  liable  in  dam- 
ages even  if  the  exact  form  in  which  injury  to  the  plaintiff  might 
result  was  not  foreseen.  Hill  v.  Winsor,  118  Mass.  251;  DuUigan  v. 
Barber  Asphalt  Paving  Co.,  201  Mass.  227,  231,  21  Am.  Neg.  Rep. 
652,  87  N.  E.  567;  D 'Almeida  v.  Boston  &  Maine  Railroad,  209  Mass. 
81,  88,  95  N.  E.  398,  Ann.  Cas.  1913  C  751. 

The  plaintiff  in  the  second  case  is  the  mother  of  Alcid,  and  when 
the  oven  was  built  and  when  the  fire  occurred,  she  was  the  owner 


that  it  manufactured  the  dmwbar  de- 
fectively and  used  defective  materials, 
so  that  the  bar  was  not  capable  of 
withirtanding  the  strain  and  work  re- 
quired of  it  in  drawing  the  trailer 
and  in  resisting  /the  thrusts  imposed 
upon  it.  This  action  was  also  brought 
against  the  owner  who  had  bought  the 
dmwbar  of  the  defendant  company. 
Sustaining  a  demurrer  of  the  manu- 
facturing company,  the  court  held 
that  the  manufacturer  of  an  instru- 
ment, even  one  inherently  dangerous, 
was  liable  only  for  his  failure  to 
make  the  instrument  so  that  it  would 
stand  proper  and  reasonable  usage. 
Jazek  V.  Firuski,  166  N.  Y.  Supp.  444 
(1917). 

B.  Kegligently  fastened  iron  stringers 
of  bridge. 

Defendant  conitractor  constructed  a 
bridge  for  a  county,  and  while  plain- 
tiff's decedent  was  crossing  it  with 
a  traction  engine  it  gave  way  and 
fell,  causing  injuries  which  resulted 
in  his  death.  It  was  alleged  that  the 
bridge  was  constructed  on  stone  abut- 
ments on  each  side  of  the  stream, 
with  a  floor  beam  in  the  center 
thereof  supported  by  certain  truss 
rods,  and  that  iron  stringers  were 
laid  from  the  stone  abutments  on  each 
side  with  the  other  ends  meeting  and 
resting    on    the    floor    beam.      It    was 


charged  that  defendant  was  negligent 
in  failing  to  fasten  the  ends  of  the 
stringers  to  the  floor  beam  and  to 
other  parts  of  the  bridge  and  to  each 
oth^r,  and  that  by  reason  of  such  neg- 
ligence the  stringers  crept  and  shifted 
and  finally  fell  from  the  floor  beam, 
causing  the  floor  of  the  bridge  rest- 
ing thereon  to  fall.  Afi&rming  judg- 
ment for  the  defendant,  the  court 
held  that,  after  acceptance  of  the 
bridge  by  the  county,  the  traveler 
might  rightly  repose  confidence  in  the 
county  to  the  extent  'of  believing  that 
it  had  exercised  reasonable  care  to 
provide  a  safe  bridge  for  his  use;  but 
he  had  no  right  to  repose  such  con- 
fidence in  the  contractor  who  built 
the  bridge.  "Many  cases  have  been 
cited  *  *  *,"  said  the  court,  "in- 
volving the  liability  of  manufacturers 
of  machinery,  conveyances  and  other 
articles  sold  in  the  regular  course  of 
trade,  for  injuries  resulting  to  per- 
sons not  parties  to  the  contract,  on 
account  of  defects  in  the  construction 
of  the  ai^ide  sold.  The  relations  in- 
volved in  such  cases  are  analogous  to 
those  in  the  case  at  bar,  but  they  are 
not  identical;  and  the  rules  of  law 
which  apply,  while  similar  in  many 
respects,  are  not  the  same.  In  the 
class  of  cases  to  which  the  one  at  bar 
belongs,  the  work  is  generally  done 
by  the  contractor  in  accordance  with 
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of  the  **real  estate  *'  occupied  by  her  son  for  the  purposes  of  his 
business.  It  is  contended  that  the  verdict  assessing  damages  for  the 
injury  to  the  buildings  should  be  set  aside  because  the  fact  of  her 
ownership  was  unknown  to  the  defendant,  and  no  contractual  rela- 
tions existed  between  them.  The  defendant,  even  if  the  contractee 
used  that  part  of  the  premises  where  the  oven  had  been  placed, 
owed  to  the  plaintiff  as  the  landowner  the  duty  of  not  causing  in- 
jury to  her  property  by  its  tortious  acts  or  misfeasance.  It  was  un- 
controverted  that  it  had  annexed  to  the  premises  an  oven  to  which 
it  retained  title  under  a  contract  the  performance  of  which  by  the 
conditional  vendee  until  he  acquired  the  ownership  recognized  the 
maintenance  and  use  of  the  oven  as  previously  stated.  If  the  jury 
found  that  when  so  used,  and  because  of  insufficient  construction,  it 
became  a  dangerous  instrumentality,  which  would  be  likely  to  set 


plans  furnished  by  the  party  letthig 
the  contract  or  under  his  direction 
and  supervision,  and  the  work  is  sub- 
ject to  inspection  before  acceptance. 
In  the  other  class  of  cases  to  which 
reference  is  made,  the  machinery  or 
other  aiticle  manufactured  is  made 
according  to  the  plans  of  the  manu- 
facturer and  under  his  direction  and 
subject  to  his  inspection  before  sale. 
The  differences  pointed  out  between 
the  classes  of  cases  under  considera- 
tion furnishes  a  reason  for  holding 
that  the  liability  of  an  independent 
eontractof  toward  third  persons,  not 
parties  to  the  contract,  terminates 
with  the  completion  of  the  work  and 
the  acceptance  of  the  contract,  while 
a  similar  rule,  but  somewhat  modi- 
fied, applied  to  manufacturers  selling 
in  the  ordinary  course  of  trade." 
Travis  v.  Rochester  Bridge  Co.,  — 
Ind.  — ,  122  N.  E.  1  (1919). 

IV.    Injury  to   donee  of  vendee. 

The  plaintiff  was  seriously  injured 
by  falling  from  a  stepladder.  It  was 
of  a  construction  commonly  known  as 
a  stepladder  chair,  and  bore  the 
words,  '*  Trade-Mark,  Steinfeld."  The 
chair  was  one  of  a  half  dozen  bought 
of  the  defendant  jobbers  by  a  re- 
tailer, from  whom  it  was  bought  by 


plaintiff's  daughter  and  sent  by  her 
as  a  present  to  the  plaintiff.  Plain- 
tiff claimed  that  the  ladder  <:ame  in 
two  by  the  drawing  out  of  nails  and 
of  the  screws  which  held  the  hinges 
to  the  back  portion  of  the  ladder, 
which  caused  it  to  collapse.  There 
was  no  proof  that  the  defendants  did 
not  use  reasonable  care  in  making  an 
inspection,  and  it  was  also  inspected 
by  plaintiff 's  husband  when  it  reached 
plaintiff's  home,  and  no  defect  was 
discovered.  Affirming  judgment  for 
the  defendants,  the  court  held  that 
the  mere  breaking  of  the  ladder  did 
not  render  the  defendants  liable,  and 
that  if  a  reasonable  inspection  was 
made  by  defendants,  as  was  found  by 
the  jury,  and  the  alleged  defect  not 
discovered,  then  there  was  no  negli- 
gence chargeable  to  the  defendants  as 
jobbers  or  sellers.  Miller  v.  Steinfeld 
(N.  Y.  App.  Div.),  160  N.  Y.  Snpp. 
800   (1916). 

V.     Injury  to  tenant  of  vendee. 

The  plaintiff,  whose  minor  son  had 
been  killed  by  inhaling  carbon  monox- 
ide gas  emitted  by  a  defective  water 
heater  in  the  bathroom  at  their  home, 
brought  «uit  as  administratrix  of  his 
estate  against  the  defendant,  the 
grantor  of  the  present  owner.     When 
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the  plaintiflf's  building  on  fire,  the  defendant  is  liable  in  damages. 
Derry  v.  Flitner,  118  Mass.  131,  134;  Gorham  v.  Gross,  125  Mass. 
232,  240,  28  Am.  Rep.  224;  Bickford  v.  Richards,  154  Mass.  163, 164,  27 
N.  E.  1014,  26  Am.  St.  Rep.  224;  DuUigan  v.  Barber  Asphalt  Paving 
Co.,  201  Mass.  228,  231,  21  Am.  Neg.  Rep.  652,  87  N.  E.  567 ;  Standard 
Oil  Co.  V.  Wakefield,  102  Va.  824,  832,  17  Am.  Neg.  Rep.  259,  47  S.  E. 
830,  66  L.  R.  A.  792.  The  cases  of  Lebourdais  v.  Vitrified  Wheel  Co., 
194  Mass.  343,  80  N.  E.  482,  and  Leavitt  v.  Piberloid  Co.,  196  Mass. 
440,  21  Am.  Neg.  Rep.  150,  82  N.  E.  682,  15  L.  R.  A.  (N.  S.)  855, 
which  hold  that  where  the  article  or  instrumentality  is  not  of  itself 
inherently  dangerous,  ''a  vendor  who  makes  no  representation  is  not 
liable  to  a  remote  purchaser  of  the  article  sold  for  damages  done  by 
defects  in  it,"  are  manifestly  distinguishable.  The  exceptions  in 
each  case  must  be  overruled. 
So  ordered. 


defendant  owned  the  premises  he 
installed  therein  the  water  heater, 
which  had  an  exhaust  or  ventilating 
pipe  running  from  the  top  and  a 
burner  to  be  lighted  to  heat  the  water 
for  bath  purposes.  The  ventilating 
pipe  ran  up  into  a  corner  of  the 
bathroom  and  ended  inside  of  the 
bathroom  below  the  ceiling  and  be- 
hind the  flush  box,  so  that  on  enter- 
ing the  bathroom  it  could  not  be  seen. 
When  the  heater  was  lighted  it  con- 
sumed the  oxygen  and  other  parts  of 
the  air  and  gave  off  carbon  and  other 
material  in  the  bathroom.  Plaintiff 
was  tenant  of  defendant's  grantee, 
and  her  son  went  to  the  room  to  take 
a  bath,  the  heater  having  been 
lighted.  Shortly  afterwards,  plaintiff 
went  to  the  bathroom  and  found  him^ 
sitting  up  in  the  bathtub,  dead.  The 
coroner's  jury  found  that  he  died 
from  poisoning  by  carbon  monoxide 
gas  generated  by  the  water  heater, 
which  it  was  charged  had  been  negli- 
gently installed.  Affirming  judgment 
for  the  defendant,  the  court  held  that 


the  former  owner  of  the  premises 
could  not  be  held  liable  for  the  negli- 
gent installation  and  defective  condi- 
tion of  the  heater  where  there  was 
no  proof  that  he  knew  of  the  dan- 
gerous condition  at  the  time  he  sold 
the  premises,  nor  that  the  dangerous 
condition  existed  at  that  time.  **The 
liability,  if  any,"  said  the  court, 
''must  rest  upon  the  existence  of  a 
duty  which  might  arise  out  of  a  rela- 
tion between  the  parties  and  a  negli- 
gent failure  to  perform  the  duty. 
There  is  a  material  difference  between 
the  relation  between  a  manufacturer 
or  vendor  of  a  machine  or  article 
purchased  for  a  specific  use  and  one 
using  the  machine  or  article  for  the 
contemplated  purpose,  or  between  a 
landlord  occupying  a  contractual  re- 
lation with  his  tenant  and  the  ten- 
ant, and  the  situation  of  one  who  has 
ceased  to  have  any  connection  what- 
ever with  property  which  he  has  con- 
veyed or  his  grantee."  Mercer  v. 
Meinel,  290  lU.  395  (1919). 

F,  A.  D. 
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GUTMANN  V.  ANDERSON. 

[Supreme  Court  of  Minnesota,  March  21,  1919.] 
—  Minn.—,   171   N.   W.  303. 

1.  Master   and  lervant — ^Injiirles   to   minor   seryant— TTngnarded  macbinery — 

Act  of  vice  principal— Action  for  damages — Charge  as  to  test  of  vice 

prlndpalship. 
The  plaintiffi  a  minor  under  16,  was  injured  while  working  at  a  grinder 
with  an  unguarded  intake  gear  in  the  defendant's  meat  shop.  He  claimed 
that  he  was  put  to  work  at  the  grinder  by  one  Victor,  who  to  some  extent, 
was  in  charge,  and  that  the  work  was  a  dangerous  employment  forbidden  by 
Gen.  St.  1913,  §§3848,  3870,  to  boys  under  16.  No  other  fault  was  attached 
to  Victor.  Unless  the  plaintiff  was  employed  in  violation  of  the  statute,  he 
could  not  maintain  a  common-law  action,  for,  if  his  employment  was  "legally 
permitted,"  his  rights  and  the  liability  of  the  defendant  were  fixed  by  the 
Workmen's  Compensation  Act  (Gen.  St.  1913,  §8230g[2]).  The  court  stated 
to  the  jury  the  effect  of  the  statute  and  the  conditions  under  which  the  de- 
fendant would  be  liable  for  the  act  of  Victor  in  putting  the  plaintiff  at  work, 
and  referred  to  his  authority,  express  or  implied  in  fact,  as  the  representative 
of  the  defendant.  After  a  verdict  for  the  plaintiff  it  granted  a  new  trial 
upon  the  ground  that  it  submitted  to  the  jury  the  wrong  test  of  the  vice  prin- 
cipalship  of  Victor,  that  is,  the  rank  or  grade  of  service,  instead  of  the  non- 
delegable character  of  the  duty  resting  upon  the  defendant.  It  is  held  that 
the  charge  adopted  the  proper  test  of  vice  principalship,  namely,  the  non- 
delegable character  of  the  duty  imposed  upon  the  defendant;  that  it  properly 
stated  the  circumstances  under  which  the  defendant  would  be  liable  for  Vic- 
tor's act;  and  that  a  new  trial  should  not  have  been  panted  because  of  the 
alleged  error  in  the  charge. 

2.  Appeal  and   error — ^BeTiew — Order   granting  new  trial— Errors   considered. 

When  a  motion  for  a  new  trial  is  granted  on  the  ground  of  error  of  law 
it  may  be  sustained  by  showing  other  errors,  properly  raised,  aside  from  the 
one  on  which  it  was  granted.     In  this  case  there  were  none. 


CASE  KOTE. 

Status  under  the  compensation  acts 
of  minor  employees  illegally  em- 
ployed or  employed  at  prohibited 
work. 

I.  Minor  employed  under  misrepre- 
sentation as  to  age,  968-970. 
II.  Employment  certificate  or  permit, 
970-973. 

A.  SuflSciency  of  certificate,  970- 

972. 

B.  Absence  of  permit  required  by 

penal  statute,  972-973. 

III.  Employee   of   farmer   loaned    to 

clay  mine,  973-976. 

IV.  Girl  employed  at  prohibited  work, 

976. 

Cross-references.       Application     of 


compensation  act  to  minor  legally  per- 
mitted to  be  employed  but  not  in 
particular  work  to  which  he  was  as- 
signed, see  11  N.  C.  C.  A.  599-604; 
employment  of  minors  generally,  and 
status,  where  contract  of  employment 
is  in  violation  of  statute,  under  work- 
men's  compensation  acts,  see  15  N. 
C.  C.  A.  720-734;  statue  under  the 
compensation  acts  of  minor  employees 
illegally  employed,  or  employed  at 
prohibited  work,  see  16  N.  C.  C.  A. 
1063-1067,  17  N.  C.  C.  A.  607-618. 

I.     Minor   employed   under   misrepre- 
sentation  as  to   age. 

While  plaintiff  was  employed  in  de- 
fendant's laundry  his  hand  was 
caught  in  a  laundry  machine  and 
drawn  between  the  two  rollers  and 
crushed,    and    he    brought    a    suit    for 
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3.    Appeal  and  error— Bdvlew— Order  granting  new  trlalr— Errors  considered. 

When  a  motion  for  a  new  trial  is  granted  upon  the  ground  of  error  of 
law  it  cannot  be  sustained  upon  the  ground  of  insufficiency  of  evidence  or 
excessive  damages.  Orders  for  new  trials  upon  such  grounds  are  not  appeal- 
able. When  the  motion  is  made  upon  the  grounds  of  errors  of  law,  insuffi- 
ciency of  evidence,  and  excessive  damages,  and  granted  solely  on  the  first, 
without  a  consideration  of  the  others,  and  the  order  is  reversed,  the  second 
and  third  are  for  consideration  by  the  trial  court  upon  the  going  down  of 
the    remittitur. 

[Headnotes   by   the   Court.] 

4    Master  and  servant— Injuries  to  servant— Nondelegable  duties  of  master— 
What  constitute. 

The  law  puts  upon  the  employer  certain  duties  or  obligations  which  are 
nondelegable  in  the  sense  that  he  cannot  authorize  them  to  be  done  by  some 
one  else  and  escape  responsibility  for  the  manner  or  lack  of  their  doing,  yuch 
in  general  is  the  furnishing  of  a  reasonably  safe  place  in  which  to  work;  the 
furnishing  of  reasonably  safe  tools  and  instrumentalities;  the  proper  super- 
vision of  the  work  in  certain  cases ;  sometimes  warning  and  instruction ;  the 
guarding  or  fencing  of  machinery;  and  in  general  the  doing  of  such  things  as 
are  necessary  to  meet  the  positive  requirements  of  a  statute  enacted  for  the 
safety   of  employees. 

5.  Master  and  servant — ^Injuries  to  servant — ^Nondelegable  duties  of  master — 

How  dlscliargeable. 

The  nondelegable  duties  or  obligations  of  a  master  can  be  discharged  only 
by  performance. 

6.  Master  and  servant— Who  is  vice  principal. 

A  vice  principal  is  one,  whatever  his  work,  who  with  competent  authority 
discharges  a  primary  or  nondelegable  duty  of  the  employer. 

7.  Master  and  servant — ^What  does  not  make  foreman  a  vice  principal. 

It  is  a  general  principle  that  the  power  conferred  upon  a  foreman  to 
direct  the  work  of  the  employees  in  the  mere  manner  of  its  doing  does  not 
make    him   a   vice   principal. 

[Additional  Headnotes  by  Publishers'  Editorial  Staff.] 


damages  based  upon  common-law  lia- 
bility of  an  employer  to  compensate 
an  emptoyee  for  injuries  received  in 
hie  employment  by  reason  of  the  neg- 
ligence of  the  master.  At  the  time  of 
the  accident  plaintiff  was  under  16 
years  of  age,  but  that  fact  was  not 
known  to  defendant.  In  fact,  at  the 
time  of  his  employment,  plaintiff  rep- 
resented to  the  company's  superin- 
tendent that  he  was  then  over  16 
years  of  age.  Plaintiff  had  a  verdict, 
and  this  appeal  was  upon  defendant's 
rule  to  show  cause  after  verdict,  the 
first  ground  upon  which  the  court  was 
asked  to  make  the  rule  absolute  be- 
ing that  the  compeneation  act  pro- 
vided the  only  means  by  which  an 
injured  employee  could  recover  com- 
pensation. It  was  held,  however,  that 
the    statutory   provision    with   relation 


to  recovery  of  compensation  only  ap- 
plied where  the  contract  of  hiring  was 
a  valid  one,  and  not  where  such  a 
contract  was  prohibited  by  the  stat- 
ute law  of  the  state.  Under  the  fac- 
tory act  it  was  provided  that  no 
minor  under  the  age  of  16  should  be 
employed,  permitted  or  suffered  to 
work  at  any  of  the  operations  named, 
including  that  upon  which  plaintiff 
was  injured.  Defendant  contended, 
however,  that  that  provision  did  not 
apply  in  this  case  inasmuch  as  de- 
I  fendant  had  been  induced  to  hire 
plaintiff  by  reason  of  a  false  repre- 
sentation made  by  him  as  to  his  age, 
and  therefore  the  false  representation 
having  been  the  inducing  cause  of  the 
employment,  the  infant  was  estopped 
from  taking  advantage  of  the  statute. 
It    was    held,    however,    that    the    doc- 
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Action  by  a  minor  for  personal  injuries  sustained  while  in  the  em- 
ploy of  the  defendant.  Verdict  for  plaintiff.  Order  granting  de- 
fendant a  new  trial  for  errors  of  law  reversed. 

For  appellant — D.  G.  Cash  and  John  B.  Richards. 

For  respondent — ^Larson  &  Marsch. 

DIBELL,  J.  Action  by  the  plaintiff,  a  minor,  to  recover  for  per- 
sonal injuries  sustained  while  in  the  employ  of  the  defendant.  There 
was  a  verdict  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial  upon  three  grounds:  (1)  That  there  were  errors  of  law  occur- 
ring at  the  trial;  (2)  that  the  verdict  was  not  sustained  by  the  evi- 
dence and  was  contrary  to  law;  (3)  and  that  the  damages  were  ex- 
cessive. 

A  new  trial  was  granted  upon  the  ground  of  errors  of  law  and  the 
plaintiff  appeals. 

1.  The  defendant  operated  a  small  meat  market  in  Duluth.  The 
plaintiff,  a  boy  of  14,  another  boy  of  about  the  same  age,  a  man  by 
the  name  of  Axel  Victor,  and  the  defendant  constituted  the  working 
force. 

In  the  shop  was  a  meat  grinder  operated  by  electric  power.  The 
plaintiff  while  operating  it  caught  his  hand  in  the  intake  gear, 
which  was  unguarded,  and  sustained  an  injury. 

The  right  of  recovery  is  grounded  upon  the  employment  of  the 
plaintiff  by  the  defendant  in  a  dangerous  place  about  machinery 


trine  of  estappel  had  no  applieation 
in  such  a  case  and  the  court  ordered 
that  the  rule  to  show  cause  be  dis- 
charged. Lesko  V.  Liondale  Bleach 
Dye  &  Print  Works,  —  N.  J.  L.  — , 
107  Atl.  275  (1919). 

n.    Employment  certificate  or  permit. 

A.     Sufficiency  of  certificate. 

Taglinette  v.  Sydney  Worsted  Ck)., 
—  R.  I.  — ,  105  Atl.  641  (1919),  was 
an  action  at  common  law  to  recover 
damages  for  the  death  of  a  minor  re- 
sulting from  injuries  received  while 
employed  by  the  defendant  in  its  fac- 
tory, plaintiff  being  the  father  of  de- 
ceased. To  the  declaration  defendant 
filed  a  plea  in  abatement,  alleging 
that  at  the  time  of  the  accident  both 


defendant  and  deceased  were  subject 
to  the  Workmen's  Compensation  Act, 
and  therefore  a  common-law  action 
could  not  be  maintained.  Plaintiff  by 
his  replication  sought  to  take  the  case 
out  of  the  operation  of  the  compen- 
sation act  by  alleging  that  a  minor, 
to  become  subject  to  the  act,  must 
be  of  an  age  at  which  he  could 
legally  be  permitted  to  work  under 
the  laws  of  tihe  state,  and  that  at 
the  time  of  the  injury  deceased  was 
over  14  years  of  age  but  not  16  years 
of  age,  and  that  the  defendant  at  the 
time  the  deceased  entered  its  employ 
did  not  have  in  its  possession  an  age 
and  employment  certificate  required 
by  statute,  because  the  certificate  in 
the  possession  of  defendant  stated 
that   the   mother   had    control   of   de- 
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not  guarded  to  the  extent  practicable.  By  G.  S.  1913,  §§  3848,  3870, 
the  employment  of  minors  under  16  in  certain  dangerous  employ- 
ments is  forbidden.  It  is  clear  that  the  ground  stated  is  that  upon 
which  the  recovery  must  rest  if  any  is  had  in  a  common-law  action. 
If  the  plaintiff's  employment  was  "legally  permitted'*  his  rights 
and  the  liability  of  the  defendant  were  fixed  by  the  Workmen's  Com- 
pensation Act,  and  the  question  of  negligence  of  one  party  or  the 
other  was  unimportant.  G.  S.  1913,  §  8230g  (2) ;  Westerlund  v.  Ket- 
tle River  Co.,  137  Minn.  24,  15  N.  C.  C.  A.  720,  162  N.  W.  680;  Pet- 
tee  V.  Noyes,  133  Minn.  109,  157  N.  W.  995.  In  the  Westerlund 
Case  the  question  of  what  constitutes  an  employment  in  violation 
of  section  3848  and  section  3870  is  discussed;  and  the  effect  of  an 
employment  in  violation  of  these  sections  upon  the  provision  of  the 
Workmen's  Compensation  Act  (Section  8230g  [2])  bringing  within 
its  operation  **  minors  who  are  legally  permitted  to  work  under  the 
laws  of  the  state"  is  decided. 

At  the  time  of  the  injury  the  defendant  was  out  of  the  shop  on 
business  connected  with  it.  Victor,  a  man  33  years  of  age  and  of 
some  years'  experience  in  the  business,  was  in  the  shop.  To  some 
extent,  at  ieast,  he  was  in  charge.  The  claim  of  the  plaintiff  is 
that  Victor  directed  him  to  operate  the  grinder  and  in  giving  such 
direction  was  a  vice  principal  of  the  defendant. 

The  court  stating  this  claim  to  the  jury,  and  referring  to  the  re- 
sponsibility of  the  defendant  for  Victor's  action,  so  far  as  presently 
material,  said: 


ceased,  and  was  signed  by  her,  where- 
as it  should  have  been  signed  by 
plaintiff,  and  should  bave  stated  that 
the  father  had  control  of  deceased. 
Defendant  demurred  to  the  replica- 
tion. The  compensation  act  provided 
that  "a  minor  working  at  an  age 
legally  permitted  under  the  laws  of 
this  state  should  be  deemed  sui  juris 
for  the  purpose  of  this  act,"  but  was 
silent  as  to  when  a  minor  is  legally 
permitted  to  work.  Other  statutory 
provisions  prohibited  the  employment 
of  a  ehild  under  14  years  of  age  in 
any  factory,  manufacturing  or  busi- 
ness establishment,  and  provided  that 
no  child  under  16  years  of  age  should 
be  employed  or  permitted  to  work  in 
such  an  establishment  unless  the  em- 
ployer  should    have   in    its   possession 


an  age  and  employment  certificate 
given  by  or  under  the  direction  of  the 
school  committee  of  the  city  or  town 
in  which  the  child  resided,  one  of  the 
statements  which  the  certificate  must 
contain  being  that  the  ehild  had  com- 
pleted 14  years  of  age.  It  was  con- 
tended by  defendant  that,  inasmuch 
as  deceased  was  14  years  of  age  and 
a  child  of  that  age  might  legally  be 
employed  to  work  in  a  factory,  the 
deceased,  simply  because  of  his  age, 
was  legally  an  employee  under  the 
Workmen's  Compensation  Act.  It  was 
held,  however,  that  since  the  statute 
prohibited  employment  below  the  age 
of  16,  unless  the  employer  had  a  cer- 
tificate in  his  possession,  a  minor 
working  in  a  factory  at  the  age  of 
14,  when   there  was  no   certificate   in 
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''This  is  the  law  on  that  feature  of  the  ease  and  I  will  give  it  to  7011. 
It  requires  you  to  pass  upon  the  question  of  fact,  and  you  will  bear  in  mind, 
as  I  proceed  with  the  charge  and  refer  to  the  negligence  of  the  defendant, 
that  as  you  decide  the  question  of  fact  one  way  or  the  other  as  to  Victor's 
status  in  that  butcher  business,  you  will  apply  the  charge  accordingly  in 
determining  the  question  of  negligence:  If  Axel  Victor,  in  defendant's  ab- 
sence from  his  place  of  business,  was  authorized  by  the  defendant  to  have 
control  over  what  plaintiff  should  do,  or  if  defendant  knew  or  under  all  the 
circumstances  ought  to  have  known  that  in  his  absence  Victor  was  in  the 
habit  of  exercising  control  over  what  plaintiff  should  do,  and  Victor  on 
June  19th  directed  the  plaintiff  to  grind  sausage,  or  hamburger,  requiring  the 
use  of  the  machine  which  injured  him,  you  are  instructed  that  the  directions 
of  Victor  to  plaintiff  would  be  in  law  the  directions  of  the  defendant,  and, 
in  such  case,  the  defendant  would  be  responsible  for  any  negligent  acts  of 
Mr.  Victor  resulting  in  injury  to  thp  plaintiff,  if  such  act  was  committed  in 
the  course  of  his  employment,  or  in  the  line  of  his  duty,  with  a  view  to  the 
furtherance  of  the  defendant's  business.  The  fact  that  Victor  may  have 
exceeded  his  actual  authority,  or  even  disobeyed  his  express  instructions,  would 
not  alter  this  rule." 

A  new  trial  was  granted  on  the  ground  that  the  giving  of  this 
instruction  was  error.  The  view  of  the  trial  court  was  that  it  left 
the  question  whether  Victor  was  a  vice  principal  to  the  jury,  but 
gave  it  the  wrong  test  for  its  determination;  or  more  specifically 
that  instead  of  making  the  question  determinable  upon  whether  the 
duty  cast  upon  Victor  was  a  nondelegable  duty  of  the  defendant, 
which  is  the  test  of  vice  principalship  in  this  state,  it  employed  the 
grade  of  employment  or  superior  servant  rule  applicable  in  some 
states. 

The  defendant  could  not  employ  the  plaintiff  in  violation  of  the 
two  sections  cited  without  making  himself  liable  for  the  consequences 


the  employer's  possession,  was  not 
working  at  an  age  legally  permitted 
under  the  laws  of  the  state,  and 
therefore  deceased  was  not  within  the 
compensation  act  because  of  his  age 
alone.  It  was  found,  however,  that 
the  certificate  which  was  in  defend- 
ant's possession  was  sufficient,  and 
therefore  deceased  came  within  the 
terms  of  the  compensation  act,  and 
the  decision  of  the  trial  court  sustain- 
ing defendant's  demurrer  to  the 
replication  was  affirmed  and  the  case 
remitted  for  further  proceedings. 

B.     Absence    of    permit    required    by 
penal  statute. 

Under    the    Washington    statute    it 
^^as  made  a  misdemeanor  for  an   em- 


ployer to  employ  a  girl  under  the  age 
of  16  years  in  any  factory  without 
the  written  permit  thereto  of  a  judge 
of  the  superior  court  of  the  county  in 
which  the  child  should  live,  and  the 
compensation  act  provided  that  if  any 
workman  ^ould  be  injured  who  wa« 
of  less  than  the  maximum  age  pre- 
scribed by  law  for  the  employment  of 
a  minor  in  the  occupation  in  which 
he  was  engaged,  the  employer  should, 
within  10  days  after  demand  by  the 
department,  pay  into  the  accident 
fund  certain  payments.  While  plain- 
tiff was  in  defendant's  employ  about 
a  power-driven  machine  her  left  hand 
was  caught  between  the  rolls  of  the 
macihine  and  she  lost  the  four  fingers 
of  the  hand.  At  the  time  of  her  in- 
jury she  was  under  16  years  of  age 
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resulting  from  the  unlawful  employment;  nor  could  he  evade  liabil- 
ity by  authorizing  Victor  to  put  him  at  forbidden  work.  Victor's 
act  in  such  case  would  be  his  act;  or  we  may  say,  stating  it  nega- 
tively, and  it  seems  to  be  the  same  thing,  that  the  duty  to  refrain 
from  putting  a  boy  under  16  at  work  forbidden  by  the  statute  is 
nondelegable. 

The  law  puts  upon  the  employer  certain  duties  or  obligations 
which  are  nondelegable  in  the  sense  that  he  cannot  authorize  them 
to  be  done  by  some  one  else  and  escape  responsibility  for  the  manner 
or  lack  of  their  doing.  They  can  be  discharged  only  by  performance. 
Such  in  general  is  the  furnishing  of  a  reasonably  safe  place  in  which 
to  work;  the  furnishing  of  reasonably  safe  tools  and  instrumentali- 
ties; the  proper  supervision  of  the  work  in  certain  cases;  sometimes 
warning  and  instructing ;  the  guarding  or  fencing  of  machinery ;  and 
in  general  the  doing  of  such  things  as  are  necessary  to  meet  the  posi- 
tive requirements  of  a  statute  enacted  for  the  safety  of  employees. 
Dunnell,  Minn.  Dig.  &  Supp.  §  5668  et  seq. ;  4  Labatt,  Mast.  &  S. 
§  1495  et  seq. 

The  statute  which  we  have  cited  adopts  a  definite  standard  of 
duty.  The  employer  must  not  put  minors  under  16  in  certain 
dangerous  employments.  The  prohibition  is  absolute.  If  Victor,  un- 
der an  express  or  implied  delegation  of  authority  from  the  defend- 
ant, put  the  boy  at  prohibited  work  at  a  dangerous  employment  in 
violation  of  the  statute,  the  defendant  was  as  much  liable  as  if  he 
had  done  so  himself.    Victor  was  then  a  vice  principal,  for  a  vice 


and  had  no  permit  to  work  from  the 
superior  court.  In  an  action  by  her 
for  the  injuries  sustained,  defendant 
insisted  that  her  sole  remedy  was  to 
be  found  under  the  terms  of  the 
Workmen's  Compensation  Act,  and 
this  position  was  sustained  by  the 
court  on  the  ground  that  tihe  statute 
requiring  the  permit  imposed  no  pen- 
alty upon  the  child  when  it  did  work, 
so  that  it  followed  that  the  child 
neither  gained  nor  lost  any  rights  by 
such  employment  although  the  em- 
ployer might  be  penalized,  and,  fur- 
ther, that  the  provisions  of  the  com- 
pensation act  above  mentioned  plainly 
recognized  that  a  child  less  than  the 
maximum  age  for  employment  was  a 
workman  within  the  meaning  of  the 
act.      A    judgment    for    plaintiff    was 


reversed  and  the  action  dismissed. 
Bcusi  V.  Howard  Mfg.  Co.,  —  Wash. 
—    187  Pac.   327    (1920). 

nL     Employee  of  farmer  loaned  to 
clay  mine. 

In  Moll  V.  Industrial  Commission, 
288  111.  347,  123  N.  E.  562  (1919),  a 
proceeding  for  compensation  under 
the  Workmen's  Compensation  Act,  it 
appeared  that  Moll  was  employed  by 
a  farmer  to  work  on  a  farm,  and  did 
work  on  the  farm  until  a  certain  date, 
when  the  farmer  made  a  contract 
with  a  clay  company  to  remove  the 
surface  earth  from  the  clay  which  the 
clay  company  was  mining  and  ship- 
ping to  market,  and  Moll  was  put 
upon    that    work    and    paid    by    the 
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principal  is  one,  whatever  his  work,  who  with  competent  authority 
discharges  a  primary  or  nondelegable  duty  of  the  employer. 

The  defendant  cites  Pasco  v.  Minneapolis,  etc.,  Co.,  105  Minn.  132, 
117  N.  W.  479,  18  L.  R.  A.  (N.  S.)  153.  There  it  was  held  that  the 
power  conferred  upon  a  foreman  to  direct  the  work  of  the  employees 
in  the  mere  manner  of  its  doing  did  not  make  him  a  vice  principal. 
This  is  a  general  principle.  In  the  application  of  it  there  is  often 
difficulty.  It  has  no  special  application  here  for  the  statute  appli- 
cable to  the  situation  casts  a  duty  negative  in  character  upon  the  de- 
fendant and  it  cannot  be  delegated  or  evaded. 

We  are  unable  to  hold  that  the  instruction  of  the  court  was  er- 
roneous. It  did  not  adopt  the  grade  of  employment  or  superior 
servant  rule.  It  made  the  defendant  liable,  if  at  all,  not  because 
Victor  was  somewhat  in  control  of  the  plaintiff  and  had  some  au- 
thority to  direct  him,  but  only  in  the  event  that  he  had  express  or 
implied  authority  to  put  him  at  the  work  prohibited  by  the  statute 
and  did  so;  and  in  such  event  the  jury  was  told  that  his  act  was 
the  defendant's  act.  The  relative  rank  or  superiority  in  service  of 
Victor  and  the  plaintiff  was  not  put  to  the  jury  as  the  test.  Whether 
he,  under  competent  authority  from  the  defendant,  put  the  plaintiff 
at  forbidden  work,  was  made  the  test.  The  nondelegable  character 
of  the  duty  was  the  test  and  not  superiority  in  rank  or  service. 

We  do  not  understand  that  it  is  claimed  that  the  plaintiff  might 
not  have  been  properly  employed  about  the  shop  in  some  capacity 


fanner  his  monthly  wages  and  the 
farmer  was  paid  by  the  company,  the 
work  being  done  under  and  in  ac- 
cordance with  the  direction  of  the 
clay  company  with  plows  and  scrapers 
furnished  by  it.  He  continued  upon 
this  work,  most  of  the  time  being  en- 
gaged in  stripping  earth  from  the 
clay,  but  occasionally,  when  directed 
by  officers  of  the  clay  company  to 
do  so,  he  did  some  other  kind  of  work 
about  the  mine.  While  engaged  in 
the  work  at  the  clay  company's  mine 
Moll  lodged  and  boarded  at  the 
farmer's  place  and  performed  chores 
there  in  the  morning  and  evening. 
While  driving  a  team  hitched  to  a 
plow  upon  which  fche  president  of  the 
company  was  riding  to  make  it  sink 
deeper  into  the  ground,  a  chain  at- 
tached  to    the   whiffletree   broke,   and 


the  whiffletree  flew  back,  striking 
Moll's  right  leg  and  breaking  both 
bones  above  the  ankle.  A  physician 
was  called  by  the  company  and  Moll 
was  taken  to  a  hospital  where  the 
fracture  was  set  and  he  could  re- 
ceive proper  attention,  amd  in  this  ac- 
tion ihe  claimed  compensation  for  a 
period  of  total  disability  and  for  a 
permanent  partial  disability.  The 
clay  company  denied  that  he  was  an 
employee,  claiming  that  he  was  an 
employee  of  an  independent  con- 
tractor. -  Liability  to  pay  compensa- 
tion was  also  denied  on  the  ground 
that  the  employment  was  casual  and 
because  claimant  was  under  16  years 
of  age  and  was  engaged  in  work  he 
could  not  legally  be  employed  to  per- 
form. The  Workmen's  Compensation 
Statute    provided    that    "minors    who 
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without  a  violation  of  either  section  3848  or  section  3870 ;  and  we  are 
not  now  concerned  in  considering  the  character  of  the  machinery  in 
use,  nor  the  character  of  the  employment,  nor  the  character  of  the 
evidence  bearing  upon  the  issue  whether  Victor  did  in  fact  put 
plaintiflE  at  forbidden  employment.  We  hold  that  the  charge  was 
correct  and  that  a  new  trial  should  not  have  been  given  because  of 
the  error  alleged  in  it. 

2.  The  plaintiff  may  sustain  an  order  granting  a  new  trial  upon 
the  ground  of  errors  occurring  at  the  trial  if  he  can  show  other 
errors  of  law,  properly  raised,  sufficient  to  justify  the  granting  of  the 
motion.  McAlpine  v.  Fidelity,  etc.,  134  Minn.  192,  158  N.  W.  967, 
and  cases  cited.  No  error  other  than  that  assigned  relative  to  the 
charge  is  particularly  urged  and  we  find  none. 

3.  If  a  new  trial  is  granted  because  of  the  insuiBciency  of  the  evi- 
dence or  because  of  excessive  damages,  the  order  is  not  appealable. 
This  is  the  effect  of  G.  S.  1913,  §  8001,  subd.  4.  McAlpine  v.  Fidelity, 
etc.,  134  Minn.  192,  158  N.  W.  967 ;  Heide  v.  Lyons,  128  Minn.  488, 
151  N.  W.  139;  Pust  V.  Holtz,  134  Minn.  266,  159  N.  W.  564. 

The  new  trial  was  granted  solely  because  of  errors  of  law  at  the 
trial.  No  other  ground  of  the  motion  was  considered  by  the  trial 
court.  Upon  the  grounds  assigned,  other  than  that  of  errors  of  law, 
the  parties  have  had  no  decision.  Upon  the  going  down  of  the  re- 
mittitur they  will  be  for  consideration  by  the  trial  court. 

Order  reversed. 


are  legally  permitted  to  work  under 
the  laws  of  the  state"  should  be  con- 
sidered the  same  and  have  the  same 
rights  as  adults,  and  as  by  the  child 
labor  act  it  was  made  illegal  to  em- 
ploy a  child  under  16  years  of  age  in 
the  employment  in  which  claimant 
was  engaged,  his  employment  by  the 
clay  company  was  illegal,  and  it  was 
held  that  the  Workmen's  Compensa- 
tion Act  did  not  apply  to  him,  and  a 
decision  of  the  circuit  court  affirming 
the  decision  of  the  arbitrator  and  in- 
dustrial commission  denying  compen- 
sation was  affirmed. 

IV.  Olrl  employed  at  proMbited  work. 

Plaintiff,  a  minor  between  the  ages 
of  14  and  16  years,  employed  in  work 
prohibited    by    the    child    labor    act, 


sustained  an  injury  to  her  right  hand 
resulting  in  the  thumb  being  crushed 
so  that  she  lost  approximately  half  of 
the  first  phalange,  was  under  the  phy- 
sician's care  for  25  days,  her  arm  was 
swollen  for  about  a  month  and  she 
did  not  work  for  5  months,  and  the 
pain  was  severe  and  continued  until 
the  time  of  the  trial.  It  was  held 
that  the  action  could  be  brought  for 
damages  although  the  employer  was 
operating  under  the  Workmen's  Com- 
pensation Act,  E^e  not  being  an  em- 
ployee legally  permitted  to  work  un- 
der section  5  of  that  act,  Callaghan's 
1916  Stat.,  par.  5475  (5).  It  was 
also  held  that  the  verdict  for  $750 
was  not  excessive.  Zurasky  v.  Handy- 
cap  Co.,  210  IlL  App.  254  (1918). 

B.  L.  S. 
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MARX  v.  SCHULTZ. 

[Supreme  Court  of  Michigan,  December  22,  1919.] 
207  Mich.  655,   175  N.  W.   182. 

1.  Appeal  and  error— Assignment  of  error— Wlien  soffldently  spedflc. 

A  general  assignment  of  error  that  **the  court  erred  in  directing  a  ver- 
dict in  favor  of  the  defendants*'  is  equivalent  to  saying  there  were  facts  in 
the  case  upon  which  the  jury  might  find  for  plaintiff  and  is  sufficiently  speeifie 
when  no  testimony  was  offered  by  defendants. 

2.  Droggists— Mislabeling  prescription— Action  for  deatli— Sufficiency   of  evi- 

dence. 

In  an  action  for  the  death  of  plaintiff's  wife,  alleged  to  have  been  caused 
by  an  overdose  of  arsenic  due  to  an  error  in  labeling  a  prescription  at  defend- 


0A8E  NOTE. 

Liability  of  druggist  or  manufacturer 
for  negligence  In  the  sale  of  drugs 
or   In   filling   prescription. 

I.  Hog  cholera  treatment,  976-981. 
II.  Stock  dip,  981-982. 

III.  Anthrax  vaccine,  982-986. 

IV.  Wrong  medicine  on  prescription, 

985-986. 
V.  Poison  instead  of  harmless  drug, 

986-988. 
VI.  Impure  ether  for  anesthetic  pur- 
poses, 988-991. 

Introductory.  The  earlier  cases  in- 
volving the  question  here  annotated 
will  be  found  in  the  note  to  French 
V.  DeMoss   (Tex.),  13  N.  C.  C.  A.  63. 

I.     Hog  cholera  treatment. 

Plaintiff,  a  farmer  and  stock  raiser, 
sued  and  recovered  judgment  against 
defendant,  a  manufacturing  chemist, 
for  causing  the  death  of  49  of  his 
hogs.  Defendant  manufactured  a 
large  variety  of  chemical  products, 
among  them  a  remedy  for  hog  cholera 
designated  as  the  serum-virus  treat- 
ment, and  did  a  wholesale  business 
selling   its   products   to   the   drug   and    j 


veterinary  trade.  Plaintiff  claimed 
that  his  hogs  were  killed  by  having 
the  remedy  administered  to  them  by 
a  local  veterinary,  to  whom  sale  was 
made  by  a  traveling  salesman  who 
took  the  veterinary  *s  order  therefor 
and  forwarded  it  to  defendant. 
Plaintiff  alleged  in  his  petition  that 
the  hog  cholera  remedy  used  in  the 
manner  prescribed  by  the  veterinary 
was  a  deadly  poison,  and  was  so 
known  to  the  defendant,  and  that  de- 
fendant knew  that  the  remedy  or 
serum  would,  if  administered  accord- 
ing to  the  directions  furnished  by  de- 
fendant, poison  and  kill  hogs  instead 
of  curing  and  preventing  the  disease 
of  cholera,  which  fact  of  the  highly 
dangerous  and  poisonous  character  of 
the  serum  defendant  negligently 
failed  to  divulge  or  make  known  to 
the  veterinary  or  to  plaintiff.  The 
court  said  that  the  proof  fell  far 
short  of  sustaining  that  allegation, 
the  only  proof  that  the  remedy  was 
a  deadly  poison  being  that  the  veteri- 
nary administered  it  to  the  hogs  and 
in  8  days  thereafter  they  became 
sick  and  began  dying,  and  at  the  end 
of  2  er  3  months  49  of  the  59  treated 
were  dead,  and  that,  at  the  time  of 
the  treatment,  the  hogs  were  appar- 
ently well  and  showed  no  symptoms 
of   cholera,   and   that   the   hogs   of  a^ 
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ants'  drug  store,  in  which  it  was  contended  by  defendants  that  her  death  was 
due  to  disease  not  connected  with  the  poisoning,  the  answer  of  a  physician  to 
a  hypothetical  question,  embodying  the  circumstances  of  the  giving  of  the 
overdose  of  arsenic  and  the  symptoms  displayed  by  the  wife  soon  thereafter, 
that  **  Those  symptoms  are  caused  by  an  overdose  of  arsenic  and  probably 
would  result  in  her  death,'*  warranted  the  drawing  of  an  inference  favorable 
to  plaintiff  sufficient  to  present  a  disputed  question  of  fact  as  to  the  cause  of 
death,  which  should  have  been  presented  to  the  jury. 

3.  Trial — Questions  for  jury— Weight  of  testimony. 

The  weight  of  the  testimony  is  a  question  for  the  jury  to  determine 
in  the  first  instance. 

4.  Witnesses — Examination— Adverse  witness. 

In  view  of  the  fact  that  a  plaintiff  in  an  action  for  the  death  of  his 
wife,  alleged  to  have  been  caused  by  negligent  labeling  of  a  prescription  at 
defendants'  drug  store,  was  practically  obliged  to  call  the  attending  physician 
as  a  witness,  the  trial  court  should  have  been  liberal  in  allowing  a  showing 
of  incidents  occurring  between  plaintiff  and  such  physician  tending  to  show 
that  such  witness  had  become  adverse  and  unfriendly  to  plaintiff's  cause. 


neighbor  were  treated  by  the  veteri- 
nary at  about  the  same  time  and  a 
large  per  cent  of  them  also  died,  it 
being  shown,  however,  that  hog  chol- 
era was  raging  in  that  neighborhood, 
that  doubtless  being  the  reason  for 
the  hogs  being  treated,  and  that  other 
herds  of  hogs  treated  in  the  neighbor- 
hood fared  well  and  showed  a  small 
death  rate.  The  treatment  in  ques- 
tion consisted  of  the  injection  into 
the  flesh  of  the  hog  of  a  liquid  con- 
sisting of  the  hog  cholera  virus,  which 
was  taken  from  the  blood  of  hogs 
affected  with  cholera,  and,  at  the 
same  time,  the  injection  of  hog  chol- 
era serum  which  was  taken  from  hogs 
which  had  had  the  cholera  and  recov- 
ered therefrom,  being  immune  from 
the  disease.  The  bottles  containing 
the  medicine  were  labeled,  clearly 
showing  their  nature,  the  hog  cholera 
virus  bottle  containing  a  statement 
that,  if  used  without  serum,  the  con- 
tents would  produce  hog  cholera.  The 
veterinarian  testified  that,  in  giving 
this  treatment  on  plaintiff's  hogs,  he 
followed  the  directions  as  to  dosage 
and  manner  of  injection  given  by  the 
defendant,  and  that  he  did  not  know 
what  caused  the  hogs  to  die,  and 
that  other  hogs  vaccinated  by  him 
did  well,  the  loss  being  practically 
nothing.  It  was  further  shown  that 
19  N.  C.  C.  A.— ^2 


defendant  was  one  of  the  largest  and 
most  reputable  concerns  of  its  kind; 
that  the  hog  cholera  remedy  was  not 
a  secret  or  patented  remedy,  but  was 
prepared  by  a  number  of  firms,  and 
its  manufacture  was  open  to  all;  that 
it9  prepara^tion  was  regulated  and 
supervised  by  the  agricultural  depart- 
ment of  the  United  States,  and  by 
most  of  the  states;  that  defendant 
was  duly  licensed  and  supervised,  and 
that  its  methods  of  preparing  the 
virus  and  serum,  the  prescription  and 
directions  for  its  use,  the  dosage,  and 
all  printed  matter  on  and  inclosed 
with  the  packages  containing  the 
virus  and  serum,  had  been  approved 
by  the  agricultural  department.  The 
jury  were  instructed  that  if  they 
found  for  the  plaintiff,  they  were  to 
assess  his  damages  at  the  market 
value  of  the  hogs  lost  by  plaintiff,  if 
they  found  from  the  evidence  that 
plaintiff  lost  any  hogs  on  account  of 
the  medicine  being  poisonous,  and  fur- 
ther, that  such  medicine  or  remedy 
was  administered  according  to  the  di- 
rections of  the  defendant.  The  court 
said  that  this  instruction  plainly  im- 
plied that  the  jury  need  find  but  two 
facts  to  make  defendant  liable — ^that 
the  medicine  was  poisonous  and  that 
it  was  administered  according  to  the 
printed  directions — and,  as  it  was  ad- 
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Action  for  wrongful  death.  Judgment  on  directed  verdict  in 
favor  of  defendants  reversed  and  new  trial  ordered. 

For  appellant — Thomas  A.  Conlon. 

For  appellees — Thomas  M.  Cotter  and  William  Wisner  Taylor  (B. 
Dean  Alexander,  of  counsel). 

This  action  was  brought  by  Richard  Marx  for  $25,000  dam- 
ages alleged  to  have  been  suffered  by  him  on  account  of  the 
death  of  his  wife,  Lydia  Marx,  caused,  according  to  his  claim, 
through  the  negligence  of  the  above  named  defendants,  or  some  of 
them.  It  appears  that  on  November  30,  1915,  Lydia  Marx  was  being 
treated  by  Dr.  Francis  McNamara  for  a  skin  rash,  his  treatments 


mi  tied  that  the  medicine  was  mare  or 
less  poisonous,  the  instruction  had  the 
effect  of  making  defendant  an  insurer 
of  the  remedy  if  administered  accord- 
ing .to  the  directions,  which  certainly 
was  not  the  law.  It  was  held  thajt 
the  evidence  did  not  support  a  case 
based  on  negligence,  and  that  the  neg- 
ligence alleged  in  the  petition,  that 
defendant  negligently  failed  to  di- 
vulge or  make  known  to  the  veteri- 
nary or  to  plaintiff  the  dangerous  and 
poisonous  character  of  the  remedy, 
was  completely  refuted  by  the  evi- 
dence. As  further  sustaining  the 
finding  of  the  court  that  plaintiff 
wholly  failed  to  make  a  case  by  show- 
ing negligence  on  part  of  defendant, 
the  court  pointed  out  that  no  scien- 
tist or  chemist  has  been  able  to  de- 
tect any  difference  in  the  composition 
of  the  virus  and  the  serum,  the  poison 
and  the  antidote,  the  blood  of  a  sick 
hog  and  the  blood  of  one  after  it  has 
recovered,  and  that  the  reason  why 
one  produced  disease  and  death  and 
the  other  arrested  and  cured  was 
largely  a  matter  of  speculation;  that 
it  was  quite  well  established  that,  in 
its  incipient  stages,  hog  cholera  could 
not  be  detected,  and  when  it  had  ad- 
vanced to  the  stage  where  the  symp- 
toms   were    discernible,    it    wrs    too 


late  for  most  hogs  to  yield  to  the  an- 
tidote or  serum,  this  being  true  of  the 
disease  whether  resulting  from  the 
usual  con^tagion  or  caused  by  the  in- 
jection of  the  virus.  The  eourt  said 
they  might  conjecture,  therefore,  judg- 
ing merely  from  results,  t^t  the  hogs 
already  had  the  disease  in  its  in- 
cipient stages,  and  the  serum  adminis- 
tered after  the  additional  injection  of 
virus  could  not  counteract  the  disease, 
or,  judging  merely  from  results,  they 
might  conjecture  that  the  veterinary, 
however  honest  in  his  belief  that  he 
administered  that  remedy  properly, 
made  some  mistake,  or  miscalculation, 
as  it  was  shown  that  administering 
too  much  of  the  virus  or  too  little  of 
the  serum  would  result  as  did  the 
treatment  with  plaintiff's  hogs,  and 
that,  while  these  were  mere  conjec- 
tures, it  was  also  a  mere  conjecture 
that  there  was  some  negligence  in  the 
preparation  of  the  virus  used,  and 
that  the  mere  fact  that  injury  re- 
sulted from  the  use  of  this  virus  in 
the  way  it  was  intended  to  be  used 
was  not  sufficient  to  prove  negligence 
in  its  manufacture,  but  that  there 
must  have  been  some  evidence  from 
which  the  negligence  counted  on  was 
fairly  and  reasonably  inferable.  The 
court  further  said  they  might  concede 
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having  extended  back  to  about  the  middle  of  that  month,  although 
he  had  been  conversant  with  her  condition  for  five  years  and  had 
been  one  of  several  physicians  in  attendance  on  her  from  time  to 
time  during  that  period.  It  is  disputed  in  the  record  as  to  the  ex- 
act nature  of  the  ailments  that  she  had  previously  suffered,  her  hus- 
band having  testified  that  her  previous  condition  was  **fair"  and 
that  with  the  exception  of  an  operation  for  a  **pus  case  in  the 
'abdomen'  "  and  a  few  minor  ailments,  her  health  had  been  that 
of  an  ordinary  woman.  This  assertion  is  denied  by  Dr.  McNamara, 
whose  testimony  is  as  follows : 

''Q.  How  long,  then,  if  that  is  your  answer,  had  this  patient  been  suf- 
fering from  Bright 's  disease? 

'*A.  I  think  she  was  suffering  for  about  four  years.  She  had  an  infec- 
tion about  four  years  ago  and  had  a  very  severe  operation.  I  think — it  is 
my  opinion  that  the  Bright 's  disease  dates  from  that  time  because  Bright 'a 


that  a  manufacturer  or  dealer  in  any 
article  like  that  involved  would  be 
held  liable  to  one  (poisoned  by  cm  ar- 
ticle when  sold  as  being  harmless, 
though  the  person  injured  was  not  the 
purchaser  but  a  third  person,  pro- 
vided the  injury  was  the  direct  and 
natural  consequence  of  the  manufac- 
turer's or  dealer's  negligence  in  the 
preparation  of  the  poisonous  article, 
but  that,  in  this  case,  there  was  no 
proof  of  negligence  in  the  preparation 
of  the  articles  causing  the  damages. 
The  judgment  for  plaintiff  was  re- 
versed. Brown  v.  H.  K.  Mulford  Co., 
198  Mo.  App.  586,  199  S.  W.  582 
(1917). 

In  HoUingsworth  v.  Midwest  Serum 
Co.,  183  Iowa  280,  14  N.  C.  C.  A.  880, 
162  N.  W.  620  (1917),  a  hog  cholera 
serum  case  similar  upon  the  facts  to 
Brown  v.  H.  K.  Mulford  Co.,  set  out 
above,  it  appeared  that  a  state  stat- 
ute provided  that  the  director  of  the 
biological  laboratory  should  have  the 
power  and  it  was  made  his  duty  to 
establish  and  declare  the  standard  de- 
gree of  potency  of  hog  cholera  serum 
for  successfully  treating  and  control- 
ling hog  cholera,  and  that,  in  the  pur- 
ported exercise  of  such  authority,  the 
director  had  established  and  an- 
nounced   that    the    dose   which   should 


be  stated  on  the  label  must  be  suffi- 
cient to  prevent  a  susceptible  hog  of 
the  weight  the  dose  was  recommeuded 
for  from  showing  symptoms  of  hog 
cholera  when  injected  hypodermically 
with  two  cubic  centimeters  of  viru- 
lent blood  which  would  produce  hog 
cholera  in  susceptible  hogs  of  the 
same  weight  within  8  days  after  be- 
ing inoculated  with  the  same  quantity 
of  virulent  blood,  but  the  court  said 
that  this  could  avail  nothing  to  plain- 
tiff as  there  was  no  ground  in  the 
record  upon  which  to  claim  that  the 
lot  of  serum  in  question  had  not  been 
tested  and  that  it  had  not  fulfilled  the 
conditions  of  the  test  before  market- 
ing, and  that  if  the  regulation  was  to 
be  read  as  a  call  upon  the  serum  for 
successful  results  after  it  was  mar- 
keted, it  was  not  responsive  to  tho 
statute,  and  was  a  purported  exercise 
of  authority  not  conferred  upon  tho 
director.  It  was  held  that  the  trial 
court  properly  instructed  that  proof 
of  the  death  of  the  hogs  was  not  of 
itself  proof  that  it  was  caused  by  any 
wrongdoing  of  the  defendant,  and  said 
that  both  purchaser  and  seller  knew 
that,  in  the  use  of  the  article,  uncer- 
tainty of  result  to  some  degree  was 
inevitable,  and  that  it  was  the  duty 
of    the    producer    to    follow    the    ap- 
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disease  is  simply  an  infection  of  the  kidneys  brought  about  by  some  bacterial 
poisoning. ' ' 

Dr.  McNamara  was  the  only  one  of  the  doctors  who  had  previously 
treated  Mrs.  Marx  who  was  called  by  the  plaintiff.  His  diagnosis 
corresponds  to  that  of  Dr.  Brandt,  the  county  physician,  who  stated 
in  his  testimony  that  the  post-mortem  examination  of  the  organs 
of  Mrs.  Marx  which  he  made  soon  after  her  death  was  the  basis  for 
his  opinion  that  she  had  died  of  chronic  Bright 's  disease  of  from 
one  to  ten  years'  standing.  Other  similar  and  relative  evidence,  in- 
dicative of  the  dispute  over  the  condition  of  the  health  of  the  de- 
ceased prior  to  November  30,  1915,  was  introduced. 

On  that  date,  however,  a  consultation  was  held  in  plaintiff's  pres- 
ence between  Dr.  McNamara  and  Dr.  Varney,  a  specialist  on  skin 
diseases,  and  the  latter  then  told  the  plaintiff  that  his  wife  was  suf- 


proved  methods  of  production  and  of 
testing,  as  generally  recognized  by 
those  versed  on  the  subject,  and  un- 
der the  undisputed  'testimony  he 
could  do  no  more  for  general  use.  If 
further  testing  were  deemed  desirable 
for  added  security  as  to  a  particular 
herd,  the  purchaser  had  the  oppor- 
tunity to  make  it  upon  a  few  of  the 
particular  herd  wliieh  he  was  about 
to  inoculate,  and  thait  the  prudence, 
if  any,  of  such  a  course  must  have 
been  as  obvious  to  one  veterinary  sur- 
geon as  to  another.  The  court  held 
that  the  burden  was  upon  the  plain- 
tiff to  show  that,  in  the  production  of 
the  serum,  the  defendant  violated 
some  duty  owing  to  the  public  or  to 
the  vendees  of  the  product;  that  no 
standard  degree  of  pot'^ncy  of  serum 
had  been  established  in  the  state, 
the  published  regulation  of  the  di- 
rector of  the  laboratory  not  being  re- 
sponsive to  the  statute,  and  therefore 
not  obligatory;  that  no  violation  of 
the  statute  was  shown;  that  the  cir- 
cumstantial evidence  relied  on  was 
not  sufficient  to  sustain  a  finding  that 
the  defendant  violated  the  spirit  of 
the  statute,  or  that  he  failed  to  fully 
conform  to  the  generally  accepted 
methods  of  production  and  test;  and 
that  the  finding  of  negligence  was  not 


sustained  by  the  evidence.     Judgment 
for   plaintiff  was   reversed. 

In  Shimerda*  v.  Nebraska  Serum 
Co.,  102  Neb.  812,  169  N.  W.  785 
(1918),  an  action  against  the  serum 
company  to  recover  damages  growing 
out  of  administering  hog  cholera 
serum  sold  by  defendant,  when  it  was 
alleged  to  have  been  spoiled  and  poi- 
sonous, by  the  administering  of  which 
it  was  alleged  the  death  of  202  of 
plaintiff's  hogs  was  caused,  none  of 
the  evidence  was  set  up  in  the  re- 
port, but  the  court  held  that  there 
was  sufficient  conflict  in  the  evidence 
to  warrant  submitting  the  case  to  the 
jury,  and  that  the  finding  of  the  jury 
upon  such  evidence  would  not  be  dis- 
turbed unless  it  was  clearly  wrong. 
Defendant  claimed  that  the  verdict, 
if  sustained,  would  work  great  in- 
jury to  it  in  its  manufacture  of  hog 
cholera  serum,  to  which  the  court  an- 
swered that  if  the  serum  manufac- 
turers would  take  certain  precautions, 
it  would  enable  them  to  make,  at 
least,  a  defense  to  actions  of  that 
kind;  as,  for  instance,  defendant 
could  have  met  the  contentions  of 
plaintiff,  had  it  simply  shown  that 
the  serum  was  aseptically  prepared, 
and  could  have  further  shown  that 
there  were  no  poisonous  or  deleterious 
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fering  from  an  eruption  of  the  nerves.  It  was  decided,  as  a  result 
of  this  consultation,  to  prescribe  Fowler's  solution  of  arsenic,  and 
Dr.  McNamara  thereupon  wrote  out  a  prescription  directing  the 
taking  of  three  drops  of  this  substance  in  water  after  meals,  three 
times  daily. 

This  prescription  was  handed  to  the  plaintiff,  who  sent  it  to  a  drug 
store  at  563  Dix  avenue,  in  Detroit,  this  establishment  being  the 
property  of  some  of  the  defendants.  There  is  some  confusion  in  the 
record  as  to  who  were  the  actual  owners  of  the  drug  store  at  the 
time  the  prescription  was  filled,  but  this  question  did  not  become 
material  because  of  the  directed  verdict  for  the  defendants.  It  is 
clear,  however,  that  the  prescription  was  filled  at  this  drug  store, 
and  that  it  was  delivered  at  the  Marx  home  late  that  afternoon  by 
one  of  the  clerks.     The  bottle  containing  it  bore  a  label  similar  to 


ingredients  in  the  serum  at  the  time 
of  its  manufacture,  sale  and  delivery, 
and  that  further,  when  parting  with 
the  medicine,  a  record  or  examination 
might  have  disclosed  that  certain 
tests  had  been  made  for  the  purpose 
of  ascertaining  whether  any  foreign 
substances  were  in  the  same,  and  that 
such  medicine  was  not  in  a  septic 
condition  at  the  time  of  delivery.  The 
court  said  that  the  evidence  showed 
that  the  medicine  was  administered 
in  a  clean,  sanitary  and  scientific 
manner.  Judgment  for  plaiiitiff  for 
$1,375  was  affirmed. 

n.     stock  dip. 

Plaintiff  brought  an  action  against 
defendant  to  recover  damages  alleged 
to  have  been  sustained  by  him  in  the 
death  of  one  colt  and  the  injury  to 
two  mares,  occasioned  and  brought 
about  by  the  application  upon  the 
bodies  of  such  animals  of  a  certain 
preparation  or  dip,  manufactured  by 
defendant,  and  by  it  sold  to  plain- 
tiff under  the  name  of  chlorozone. 
There  was  judgment  for  plaintiff, 
and  defendant  appealed  from  the  ac- 
tion of  the  trial  court  in  overruling 
defendant's  motion  for  a  new  trial. 
Defendant  contended  that  it  was  neg- 


ligence, as  a  matter  of  law,  for  a 
man  to  administer  medicines  without 
knowing  the  character  or  the  amount 
thereof,  and  that  therefore  certain 
instructions  given  by  the  trial  court 
were  erroneous.  The  court  said  that 
with  that  contention  it  could  not 
agree,  when  applied  to  the  facts  in 
the  case  at  bar,  because  it  was  al- 
leged in  the  complaint,  and  there  was 
evidence  in  the  record  to  support  the 
averment,  that  at  the  time  the  prepa- 
ration was  purchased  plaintiff  in- 
formed the  agent  of  defendant  that 
he  wanted  it  to  use  as  a  stock  dip; 
that  it  was  sold  to  him  to  be  used  for 
that  purpose;  that  he  asked  for  in- 
structions as  to  its  use;  that  he  wa^ 
told  by  the  agent  that  the  dip  was 
not  poisonous  or  dangerous  when  ap- 
plied to  animals  as  a  stock  dip;  that 
when  used  as  a  stock  dip  it  was 
harmless;  that  it  could  be  applied  to 
stock  by  rubbing  it  on  with  a  sponge 
without  danger  of  any  kind;  and  that, 
at  the  time  the  preparation  was  pur- 
chased, plaintiff  informed  defendant's 
agent  that  he  had  never  used  any 
stock  dip  or  disinfectant  of  any  kind 
and  knew  nothing  of  the  properties 
of  such  medicine.  The  court  said 
there  was  ample  evidence  in  the  rec- 
ord to  support  the  materiaV  averments 
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those  pasted  on  ordinary  druggist's  bottles,  but  there  was  nothing 
to  indicate  the  poisonous  nature  of  the  liquid.  On  the  label  appeared 
Dr.  McNamara's  name,  followed  by  the  direction:  **Teaspoonful  in 
water  after  meals  three  times  daily.  11-30-15."  Upon  receipt  of  this 
medicine,  Mrs.  Marx  was  given  a  teaspoonful,  in  accordance  with 
directions.  Immediately  thereafter  she  appeared  to  be  in  great  agony 
and  threw  herself  from  side  to  side  of  the  bed,  complained  of  pains 
in  her  stomach  and  tried  to  vomit.  She  soon  became  unable  to  speak 
distinctly.  Plaintiff  returned  to  his  home  about  five  o'clock,  and  at 
that  time  the  face  and  body  of  Mrs.  Marx  were  swollen  and  she 
could  answer  the  plaintiff's  questions  only  indistinctly  and  with 
dijBculty.  Plaintiff  immediately  tried  to  get  Dr.  McNamara  by  tele- 
phone, but  owing  to  the  doctor's  absence,  was  not  able  to  get  him 


of  the  complaint,  and  under  the  issues 
joined,  the  question  of  defendant's 
negligence  was  for  the  jury.  It  was 
further  held  that  the  damages 
awarded,  $300,  were  well  within  the 
evidence  and  could  not  be  held  to  be 
excessive,  and  the  judgment  was  af- 
firmed. Great  Western  Oil  Co.  v. 
Kraus,  —  Ind.  App.  — ,  122  N.  E.  12 
(1919). 

m.     Anthrax   yaccine. 

Plaintiff,  a  levee  contractor,  owning 
a  number  of  mules  and  desiring  to 
protect  them  from  anthrax,  purchased 
at  a  retail  store  ten  bottles  of  an- 
thrax vaccine,  manufactured  by  the 
defendant  company,  wliich  was  en- 
gaged on  a  large  scale  in  the  manu- 
facture of  serums,  vaccines,  antitox- 
ins, etc.  Having  had  some  experience 
in  giving  similar  treatments,  plaintiff 
proceeded  to  treat  his  mules  by  in- 
jecting this  vaccine  hypodermically. 
He  poured  two  bottles  into  a  cup,  and 
with  the  contents  filled  his  syringe 
and  used  it;  he  then  emptied  four 
bottles  into  the  cup  and  took  there- 
from two  syringes  full,  and  then  used 
the  remaining  four  bottles  in  the  same 
way,  and  within  a  short  time  all  of 
the  mules  which  had  been  treated 
with  vaccine  from  the  second  cupful 
died  from  tetanus,  none  of  the  others 


being  affected,  and  plaintiff  brought 
this  action  against  the  defendant  on 
the  theory  that,  in  the  course  of 
manufacture,  it  had  permitted  the 
vaccine  in  one  of  the  bottles  to  be- 
come infected  with  the  tetanus  germ, 
whereby  it  became  unfit  for  plaintiff's 
use,  and,  upon  implied  warranty,  de- 
fendant became  liable  for  the  value 
of  the  mules  thus  killed.  The  district 
court  directed  a  verdict  for  defend- 
ant, upon  the  ground  t^at  there  was 
no  evidence  which  supported  plain- 
tiff *s  theory,  and  was  of  such  char- 
acter as  justified  submission  to  a  jury. 
Defendant's  evidence,  undisputed  and 
apparently  not  subject  to  doubt  un- 
less inferentially,  showed  that  the 
manufacture  of  the  vaccine  was  car- 
ried on  with  the  utmost  skill  and 
care,  and  with  the  most  perfect  pre- 
cautions known  to  science,  and  there 
was  no  reason  to  suspect  the  existence 
of  tetanus  germs  anywhere  around 
defendant's  factories,  save  that  such 
germs  were  used  in  the  manufacture 
of  tetanus  antitoxin  at  a  place  a  mile 
distant  from  where  the  vaccine  was 
made,  the  employees  being  separate, 
any  inference  that  the  fatal  germ 
might  have  come  into  the  vaccine 
from  that  source  being  a  mere  sur- 
mise, possible,  but  highly  improbable. 
On  the  other  hand,  the  court  said  the 
evidence    that    the    trouble    probably 
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until  about  12  o'clock  midnight,  when  the  doctor  went  to  plaintiff's 
home. 

The  record  shows  that  when  the  doctor  arrived  he  was  very  much 
astonished  to  discover  Mrs.  Marx's  condition,  but  when  shown  the 
bottle,  he  immediately  scratched  out  the  word  *  *  teaspoonf ul' '  and 
substituted  ** three  drops''  and  administered  an  antidote  for  the 
overdose  that  she  had  taken.  He  thereupon  left  the  house,  stating 
in  effect  that  he  wished  to  go  to  the  drug  store  to  see  his  written 
prescription.  In  his  testimony  Dr.  McNamara  states  that  he  found 
this  just  as  he  had  written  it — ''three  drops  after  every  meal."  This 
is  undisputed,  which  seems  to  indicate  conclusively  that  the  mistake 
in  the  directions  on  the  label  was  due  to  the  negligence  of  some  one 
at  the  drug  store.     Thereafter,  Dr.  McNamara  removed  the  bottle 


came  from  plaintiff's  own  carelessness 
in  the  operation  of  administering  the 
remedy  was  very  strong,  as  it  ap- 
peared without  dispute  that  stable 
manure  and  the  surface  soil  around  a 
stable  formed  the  favorite  habitat  of 
this  germ,  and  that  i*  was  commonly 
carried  therefrom  by  flies  or  blown 
around  by  the  wind;  that  many  thou- 
sands might  be  carried  on  a  fly's 
foot  or  a  speck  of  dust  hardly  vis- 
ible to  the  naked  eye;  that  plaintiff 
used  this  cup  in  a  feed  tent  adjacent 
to  his  own  corral,  in  which  a  hundred 
mules  were  kept  on  the  levee  bank, 
and  where  manure  was  scattered 
about  and  had  accumulated;  that  the 
doors  were  open  and  it  was  a  very 
hot  day,  the  wind  was  blowing 
through  and  the  flies  were  thick;  and 
that  the  open  cup  from  which  he 
filled  his  syringe  stood  all  the  time 
exposed  in  the  tent.  The  court  said 
that  while  it  was  manifest  that  the 
weighft  of  the  evidence  was  against 
plaintiff's  theory,  nevertheless,  though 
the  trial  judge  might  rightly  have 
thought  it  was  his  duty  to  set  aside 
a  verdict  for  the  plaintiff,  if  ren- 
dered, and  award  a  new  trial  at  least 
once,  the  case  should  have  been  sub- 
mitted to  the  jury  if  there  was  any 
substantial  evidence  tending  to  sup- 
port each  of  the  steps  essential  to  a 
recovery,   and    then    upon    either    the 


theory  of  negligence  or  of  breach  of 
warranty,  plaintiff's  first  step  was  to 
establish  that  the  vaccine  was  in- 
fected when  he  bought  it,  and  if  he 
failed  in  that  step,  it  became  imma- 
terial whether  there  was  an  implied 
warranty  of  fitness  in  the  sale  of  such 
an  article.  To  put  his  case  beyond 
the  bounds  of  mere  surmise,  plaintiff 
relied  upon  the  fact  that  tetanus 
germs  were  later  found  in  au  empty 
bottle;  second,  that  all  the  mules  in- 
oculated from  the  second  cup,  and 
none  of  those  inoculated  from  the 
others,  were  affected;  -and  third,  that 
the  poison  in  the  vaccine  would  have 
been  more  virulent  than  germs  from 
the  stable,  and  that  the  extreme  rapid- 
ity with  which  the  disease  developed 
indicated  inoculation  with  poison  of 
the  highest  potency.  Upon  the  first 
point,  it  appeared  that,  after  emp- 
tying each  bottle  into  the  cup,  plain- 
tiff put  back  the  cork  and  threw  the 
bottle  on  the  ground  outside,  and  that 
five  or  six  days  afterwards  all  the 
bottles  that  could  be  found  were 
picked  up  and  put,  unwrapped,  on  a 
shelf,  and  a  few  days  later  they  were 
taken  away  and  examined,  and  the 
evidence  had  some  tendency  to  show 
that,  when  thus  examined,  the  interior 
of  one  of  them  carried  a  large  colony 
of  tetanus  germs,  and  that  the  in- 
teriors of  all  the  others  were  sterile. 
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containing  the  arsenical  solution,  without  saying  anything  to  the 
plaintiff  about  it.  The  latter  missed  it,  and  he  called  at  the  doctor's 
oflBce  in  regard  to  it.  The  doctor  admitted  having  it  and  offered  it 
to  the  plaintiff,  but  plaintiff  insisted  that  he  return  it,  which  he  did. 
When  it  was  returned,  there  was  a  label  pasted  over  the  original 
label,  which  stated  in  part:  Directions,  Poison.  Fowler's  Solution. 
Lydia  Marx  suffered  almost  continuously  from  this  time  until  the 
date  of  her  death,  February  7,  1916.  Her  condition  is  thus  described 
by  the  nurse  who  took  care  of  her : 

"I  found  her  very  sick  and  delirious  part  of  the  time — most  of  the  time. 
Her  mouth  and  throat  were  very  sore,  they  was  just  a  solid  canker.  She 
could  not  eat  scarcely  anything.  She  had  no  appetite.  What  we  did  give 
her  was  forced,  of  course;  liquid,  something  very  soft.  And  she  was  very 
nervous  and  had  spells,  she  would  jerk  off  the  bed.  They  would  go  then, 
and  then  they  would  come  on.     I  am  not  positive  but  I  think  in  the  evening 


The  court  said  they  thought  no  sub- 
stantial inference  that  the  bottles 
were  in  the  same  relative  condition 
before  they  were  first  opened  could 
reasonably  rest  upon  that  testimony, 
and  that  the  high  probability  was 
that  a  bottle,  so  exposed  and  not 
tightly  sealed,  might  have  become  in- 
fected during  the  five  days  was  con- 
ceded, and  that  one  cork  might  have 
been  put  in  loosely  and  the  others 
more  tightly,  was  one  of  several  rea- 
sons, any  one  of  which  was  enough  to 
account  for  the  difference  in  their 
later  relative  condition  and,  further- 
more, the  fact  that  only  one  bottle 
was  infected  and  that  others,  filled 
at  the  factory  at  the  same  time  from 
the  same  container,  were  not,  went 
far  to  disprove  plaintiff's  theory.  The 
second  point  was  of  a  similar  char- 
acter, as,  if  there  were  no  other  prob- 
able explanation,  it  might  indicate 
that  the  contents  of  one  of  the  sec- 
ond batch  of  bottles  were  infected 
when  that  bottle  was  emptied  into 
the  cup,  and  for  that  reason  the  con- 
tents of  the  first  and  third  cupfuls 
were  not;  but  it  might  as  well  indi- 
cate several  other  things  as  the  cup, 
when  used  the  second  time,  had  been 
standing  there  about  20  minutes,  and 
was  then  merely  rinsed  in  a  carbolic 


solution,  too  weak  to  be  effective,  and 
existing  infection  might  have  sur- 
vived that  rinsing,  or  there  may  have 
been  a  fresh  infection  in  the  cup  dur- 
ing the  few  minutes  before  the  next 
four  bottles  were  all  emptied,  and  the 
agitation  by  peuring  the  bottles  into 
the  cup  o-r  by  filling  the  syringe 
would  naturally  have  dissipated  t'he 
germs  throughout  the  cup,  while  the 
next  rinsing  might  have  left  the  cup 
clean,  and  that  the  danger  from  the 
exposed  cup  was  constant  and.  ex- 
treme, and  no  inference  of  prior  in- 
fection in  the  bottle  could  safely  rest 
on  the  condition  of  the  second  cupful 
when  finally  used.  The  court  said  that 
the  third  point  impressed  them  as 
more  serious,  as  the  evidence  showed 
that  the  disease  and  the  symptoms 
which  indicated  the  disease  were  not 
produced  by  the  direct  effect  of  the 
bacillus,  or  germ,  but  by  the  toxins, 
which  the  germs  threw  off  in  the  mul- 
tiplying process  which  took  place 
when  the  germs  had  found  a  suitable 
location,  and,  if  the  vaccine  had  been 
infected  at  the  time  of  manufacture, 
it  might  have  been  highly  charged 
with  those  toxins  at  the  time  of  use, 
and  if  those  toxins  were  injected  in 
the  manner  followed  by  plaintiff, 
symptoms   of  the   poisoning  would   be 
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she  was  worse  that  way.  She  seemed  to  be  more  delirious  at  night  than  she 
was  during,  the  day,  and  the  bowels  were  very  bad.  They  were  a  slimy 
substance  streaked  with  blood,  the  urine  scant." 

The  above  described  condition  seems  to  have  continued  until 
her  death,  whereupon  the  plaintiff  brought  this  action,  claiming 
that  the  overdose  of  Fowler's  solution  had  caused  arsenical  poison- 
ing and  was  the  direct  and  proximate  cause  of  her  death. 

At  the  conclusion  of  the  testimony  for  the  plaintiff,  counsel  for 
defendant  Schultz  moved  for  a  directed  verdict,  which  motion  was 
granted  by  the  trial  court,  who,  in  addressing  the  jury,  stated  the 
following : 

"In  this  sort  of  cases  it  becomes  necessary,  in  this  and  other  cases  like 
it,  ^t  becomes  necessary  for  the  plaintiff  to  prove  by  a  preponderance  of 
evidence,  by  the   evidence  of  experts,  those  who   know,   what  was   the   cause 


expected  to  appear  in  3  or  4  days, 
while  if  "the  infection  came  from  the 
entry  of  the  germs  into  an  abrasion 
on  the  skin,  symptoms  were  not  ex- 
pected within  8  or  10  days.  The  in- 
jection took  place  on  Saturday  morn- 
ing and  one  of  the  mules  had  a  stiff 
neck  late  Monday  evening,  two 
showed  distinct  symptoms  on  Tuesday 
and  nearly  all  on  Wednesday,  and  all 
41  died  within  the  week,  and  plain- 
tiff contended  that  the  appearance  of 
the  ,  symptoms  as  early  as  the  third 
day  distinctly  tended  to  show  that 
there  was  an  injection  of  developed 
toxins,  and  so  «to  show  that  the  vac- 
cine was  infected  when  bought.  The 
court  said,  however,  fthat  that  con- 
tention overlooked  the  undisputed  tes- 
timony from  every  witness  whose  at- 
tention was  called  to  it,  that  if  the 
bacilli  were  injected  beneath  the  skin, 
instead  of  lodging  in  a  surface  abra- 
sion, and  if  that  injection  were  ac- 
companied by  the  conditions  of  an 
anthrax  vaccination,  the  development 
of  toxins  would  begin  promptly  and 
symptoms  would  appear  or  should 
be  expected  in  3  or  4  days,  and 
the  court  said  that,  in  the  balancing 
of  those  things,  as  applied  to  a  case 
where  there  were  some  instances  of 
development   on   the   third   day,   many 


on  the  fourth,  and  others  not  until 
the  fifth,  it  could  see  nothing  fairly 
and  substantially  tending  to  show 
that  the  vaccine  -contained  developed 
toxins  when  it  was  used,  but  <that  as 
plaintiff's  expert  witness  frankly  said 
when  asked  what  conditions  led  to 
quickest  symptoms,  it  was  all  specu- 
lation. Under  these  circumstances 
the  court  held  plaintiff's  proof  to  be 
insufficient,  and  the  judgment  of  the 
district  court,  directing  a  verdict  for 
the  defendant  upon  the  ground  that 
there  was  no  evidence  which  sup- 
ported plaintiff's  theory,  was  affirmed. 
Bichards  v.  H.  K.  Mulford  Co.,  150  C. 
C.  A.  9,  236  Fed.  677  (1916). 

IV.    Wrong  medicine  on  prescription. 

Certain  medicine  was  prepared  and 
delivered  to  plaintiff  by  defendant 
upon  a  physician's  prescription  upon 
a  Tuesday,  and  plaintiff  was  given 
the  medicine  every  3  hours  until 
Thursday,  when  the  doctor  again 
called,  by  which  time  she  had  taken 
two-thirds  of  the  contemts  of  the  bot- 
tle. She  had  become  very  sick  on 
Tuesday  night,  and  had  grown  worse, 
and  when  the  doctor  was  shown  the 
bottle  he  found  the  contents  to  be  of 
a  whitish   color,  with   mnoh   sediment, 
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of   the   party's    death,    that   the   party    died    from    the    administration    of   the 
medicine   which    it   is   alleged   was   administered    to    the    deceased.    •    •    • 

*'I  am  satisfied,  gentlemen  of  the  jury,  that  the  plaintiff  has  not  shown  by 
evidence  which  is  necessary  to  establish  his  case,  that  this  wife  of  the  plaintiff 
in  the  case  died  from  the  effects  of  the  overdose  of  this  arsenical  prepara- 
tion which  was  administered  to  her  out  of  this  bottle  in  question  and  in  my 
view  it  is  not  a  case  that  should  be  submitted  to  the  jury.  *  *  *  It  is  an 
interesting  question  as  to  who  owned  this  drug  store  at  that  time,  and  that 
would  have  been  a  question  which  the  judge  would  have  felt  it  would  be  his 
duty  to  submit  to  you  to  determine  on  the  evidence  in  the  case  as  to  who 
were  the  owners  of  this  drug  store  and  I  would  also  have  instructed  you 
that  whoever  was  the  owner  was  responsible  for  any  injury  that  occurred.  But 
I  direct  you,  gentlemen  of  the  jury,  to  render  a  verdict  of  not  guilty  or 
no   cause   for   action   in   this    ease.'' 


KUHN,  J.  (after  stating  the  facts).  Fourteen  assignments  of  er- 
ror are  relied  upon  by  the  plaintiff  and  the  principal  reason  urged 
for  reversal  in  this  court  is  that  the  court  erred  in  directing  a  ver- 


while  the  medicine  prescribed  had  a 
clear  brownish  color.  After  that 
plaintiff  took  no  more  of  the  medicine 
and  continued  ill  and  was  treated  by 
the  physician  for  3  months.  The  de- 
fendant offered  no  evidence  and  the 
court  awarded  plaintiff  $500  as  dam- 
ages. The  court  found  that  the  proof 
that  defendant  had  delivered  a  medi- 
cine different  from  the  one  ordered  by 
the  physician  was  adequate,  but  re- 
versed the  case  because  no  evidence 
was  shown  that  plaintiff  was  injured 
thereby,  as  it  nowhere  appeared  in 
the  record  what  her  ailment  was  at 
any  time,  and  it  did  not  appear  that 
the  physician  himself  knew,  the  evi- 
dence on  ithat  point  being  vague  sug- 
gertions  that  plaintiff  might  have 
been  suffering  from  so-called  German 
measles,  and  the  only  evidence  from 
which  any  inference  mighft  be  drawn 
as  to  the  effect  of  the  wrong  medi- 
cine was  the  physician's  testimony 
that  plaintiff's  condition  was  made 
worse,  and  that  the  medicine  cer- 
tainly was  bad  for  plaintiff,  as  to 
which  the  court  said  the  witness,  be- 
ing unacquainted  with  the  ingredi- 
ents of  "the  medicine,  could  have  had 
no  reason  for  his  conclusion  other 
than  the  circumstance  that  a  differ- 
ent medicine  was  given,  and  the  fact 


that  plaintiff  grew  worse  might,  for 
all  that  appeared,  have  simply  been 
due  to  the  failure  of  the  patient  to 
receive  the  benefit  of  the  remedy  pre- 
scribed. The  burden  was  on  plain- 
tiff, the  court  said,  to  show  that  the 
result  of  the  giving  of  the  medicine 
was  the  proximate  cause  of  the  in- 
jury claimed  to  have  been  suffered, 
and  that  she  failed  to  sustain  the 
burden  of  proof  upon  -that  point. 
Judgment  was  reversed  and  a  new 
trial  ordered.  Fagan  v.  McBae,  169 
N.  Y.  Supp.  577   (1918). 

V.     Poison  instead  of  liannlesB  drug. 

Flynt  V.  Rightmeyer,  107  N.  Y. 
Misc.  692,  177  N.  Y.  Supp.  842  (1919), 
was  a  motion  for  a  new  trial  and  to 
set  aside  a  verdict  in  favor  of  de- 
fendant in  an  action  against  a  chem- 
ist, from  whom  plaintiff  ordered  one 
ounce  of  bicarbonate  of  potassium, 
and  received  instead  bichromate  of 
potassium,  a  deadly  poison,  through 
the  alleged  negligence  of  defendant, 
which  resulted  in  the  death  of  plain- 
tiff's husband.  Upon  the  trial  plain- 
tiff's counsel  requested  the  court  to 
charge  that  under  the  circumstances, 
if  the  chemist  misunderstood  what 
plaintiff  wanted,  it  was  up  to  him  to 
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diet  in  favor  of  the  defendants  and  in  not  submitting  to  the  jury 
the  question  as  to  the  cause  of  the  death  of  plaintiff's  wife. 

Preliminary  to  a  discussion  as  to  whether  or  not  there  was  evi- 
dence in  the  record  to  warrant  the  submission  of  the  case  to  the 
jury,  it  is  necessary  to  consider  a  claim  urged  now  by  counsel  for  the 
defendants.  It  is  urged  that  the  general  assignment  of  error  that 
**the  court  erred  in  directing  a  verdict  in  favor  of  the  defendants'* 
is  not  specific  enough,  and  that  under  Supreme  Court  Rule  No.  11 
judgment  should  not  be  reversed  for  that  reason,  relying  upon  the 
case  of  Jackson  Bridge  &  Iron  Co.  v.  Insurance  Co.,  122  Mich.  433. 
We  are  of  the  opinion,  however,  that  the  present  situation  falls 
within  the  rule  announced  in  Conely  v.  Dudley,  111  Mich.  122,  which 
is  referred  to  in  the  Bridge  &  Iron  Co.  Case,  supra,  as  an  excep- 
tional case.    Here,  as  in  that  case,  no  testimony  was  offered  by  the 


inquire,  and  aatisfy  himself  that  the 
drug,  which  he  thought  was  ordered, 
which  was  a  deadly  poison,  was  for 
legitimate  purposes,  which  instruction 
was  denied.  The  objections  made  to 
the  instruction  were  that  it  did  not 
clearly  point  out  whether  the  terms 
of  the  statute  or  the  exercise  of  rea- 
sonable care  required  defendant  to 
satisfy  himself  that  the  purchaser 
was  aware  of  the  poisonous  character 
of  the  article  and  that  it  was  to  be 
used  for  a  legitimate  purpose;  and 
that,  if  the  latter,  the  court  could  not 
make  the  charge  because  the  defend- 
ant was  being  sued  for  negligence, 
and  not  for  a  violation  of  the  statute, 
and  that  a  violation  of  the  statute 
did  not  necessarily  constitute  negli- 
gence; that  it  was  for  the  jury  to 
deteranine  from  all  the  facts  proven 
whether  it  was  negligence  for  defend- 
ant to  make  the  delivery  without  so 
satisfying  himself,  or  whether  or  not 
he  was  already  so  satisfied;  and  that, 
if  the  charge  was  made  as  requested, 
it  would  create  in  the  minds  of  the 
jury  the  impression  tha^t,  if  he  failed 
to  satisfy  himself  as  required  by  a 
statute,  he  was  guilty  of  negligence 
for  that  reason  alone,  irrespective  of 
other  facts,  though  he  had  properly 
labeled  the  package.     The  statute  in 


question  enumerated  a  number  of 
poisons,  and  any  drug,  chemical  or 
preparation  which  was  destructive  to 
adult  human  life  in  quantities  of  60 
grains  or  less,  and  provided  that  the 
druggist  should  not  deliver  any  of 
such  poisons  until  he  had  satisfied 
himself  that  the  purchaser  was  aware 
of  its  poisonous  character,  and  that 
the  poison  was  to  be  used  for  a  legit- 
imate purpose,  and  that  any  person 
that  violated  any  of  the  provisions  of 
the  statute  who  was  not  criminally 
prosecuted  should  forfeit  $50  for 
every  such  violation,  those  provisions 
being  contained  in  the  public  health 
law,  and  another  statute  contained  in 
the  penal  law,  referred  to  the  drug- 
gisrt  satisfying  himself  that  the  pur- 
chaser was  aware  of  the  poisonous 
character  of  the  drug,  and  that  the 
poison  was  to  be  used  for  a  legitimate 
purpose,  provided  that  any  person 
who  violated  any  of  the  provisions 
of  this  section  should  be  guilty  of  a 
misdemeanor,  and  that  any  person 
who  violated  any  of  the  provisions  of 
the  article  dn  question  of  the  public 
health  law,  for  which  no  other  pen- 
alty was  imposed,  was  guilty  of  a  mis- 
demeanor. In  holding  that  the  plain- 
tiff was  entitled  to  the  charge  re- 
quested,  the    court    said   that    defend- 
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defendants  and  there  can  have  been  no  possible  uncertainty  as  to 
what  was  meant  by  the  assignment  as  made.  It  was  equivalent  to 
saying  that  there  were  facts  in  the  case  upon  which  a  jury  might 
find  plaintiff  entitled  to  recover.  No  one  could  possibly  have  been 
misled.     See,  also,  Wolfe  v.  Stack,  153  Mich.  445. 

Was  there  any  testimony  in  the  case  to  warrant  the  submission 
of  the  controversy  to  the  jury?  The  following  hypothetical  question 
was  submitted  to  Dr.  Swartz,  a  physician  of  25  years'  practice  and 
a  graduate  of  the  University  of  Michigan,  who  stated  that  he  had 
made  a  study  of  the  effect  of  arsenic  on  the  human  body: 

'^Q.  The  evidence  in  this  ease  shows  that  on  the  morning  of  November 
30,  1915,  Dr.  Francis  W.  McNamara,  the  physician  in  attendance,  wrote  out  a 
prescription  for  Fowler's  solution  of  arsenic  as  a  remedy  for  a  skin  rash,  from 
which  Lydia  Marx  was  complaining;  that  the  prescription  directed  three 
drops  of  that  solution  after  each  meal  as  a  dose,  but  by  mistake  the  directions 


ant  was  required  by  law  to  satisfy 
himself  that  the  drug  was  to  be  used 
for  a  legitimate  purpose  and  that  the 
purchaser  was  acquainted  with  its 
character,  and  that  failure  to  comply 
with  an  ordinance"  was  prima  facie 
evidence  of  negligence,  where  the 
omifision  contributed  to  the  injury, 
and  that  there  was  no  reason  why 
it  should  be  held  that  the  provisions 
of  the  health  law  and  penal  law  were 
passed  solely  for  the  public,  and  not 
for  the  protection  of  the  purchaser, 
whose  life  might  otherwise  be  for- 
feited.   A  new  trial  was  ordered. 

VI.     Impure  ether  for  anesthetic 
purposes. 

In  Moehlenbrock  v.  Parke,  Davis  & 
Co.,  141  Minn.  154,  169  N.  W.  541 
(1918),  an  action  was  brought,  in  be- 
half of  the  next  of  kin,  against  two 
doctors  who  performed  an  operation, 
and  against  Parke,  Davis  &  Co.,  the 
manufacturer  of  the  ether  used,  al- 
leging that  the  death  of  decedent 
was  caused  by  the  negligence  of  de- 
fendants. There  was  a  verdict  against 
all  of  the  defendants,  and  Parke, 
Davis  &  Co.  made  a  separate  motion 
for  judgment  notwithstanding  the  ver- 
dict, or  for  a  new  trial,  and  this  ap- 


peal was  from  the  order  denying  that 
motion.  Deceased  was  a  young  man 
21  years  old,  robust  and  apparently 
in  good  health  except  for  diseased 
tonsils,  for  which  an  operation  was 
had,  one  of  the  defendant  doctors  op- 
erating and  the  other  doctor  admin- 
istering the  anesthetic.  While  the 
ether  was  being  taken,  it  was  noticed 
that  the  patient  became  cyanotic, 
and  it  was  necessary  to  stop  and  re- 
vive him  to  some  extent  before  pro 
ceeding,  and  after  the  tonsils  were 
removed  he  lapsed  into  the  same  con- 
dition several  times,  and  finally, 
within  about  3  hours  from  the  com- 
mencemenit  of  the  operation,  all  ef- 
forts to  revive  him  failed,  and  he 
died.  The  doctors  rested  their  case 
upon  plaintiff's  evidence,  and  it  was 
alleged  that  the  court  erred  in  not 
permitting  Parke,  Davis  &  Co.  to  call 
them  for  cross-examination  in  making 
its  defense.  The  court  said,  however, 
that  there  was  no  prejudicial  error, 
for  the  doctors  had  been  thoroughly 
cross-examined  by  it  when  they  were 
called  to  the  stand  by  plaintiff,  and 
that  appellant  had  also  the  privilege 
to  call  them  as  its  witnesses.  Com- 
plaint was  made  of  the  rulings  allow- 
ing the  defendant  doctors  to  express 
an  opinion  as  to  the  cause  of  death. 
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on  the  label  of  the  bottle,  when  it  came  from  defendants^  drug  store,  where 
the  prescription  was  filled,  read  *One  teaspoonful  after  meals.'  That  one 
teaspoonful  was  given  Lydia  Marx,  according  to  those  directions,  and  im- 
mediately thereafter  she  appeared  to  be  in  great  pain,  suffered  inward  convul- 
sions, threw  herself  from  one  side  to  the  other  of  the  bed,  and  continually 
tried  to  vomit.  That  her  whole  body  became  greatly  swollen.  Her  mouth  and 
tongue  so  increased  in  size  that  she  could  hardly  talk.  That  after  Novem- 
ber 30,  1915,  large  ulcers  came  in  her  mouth  and  nose;  her  eyes  were  swollen 
and  liquid  appeared  therein.  Her  appetite  was  poor  and  she  complained  at 
times  of  pains  about  her  heart  and  an  irritable  condition  of  her  bowels.  That 
the  movement  of  her  bowels  was  frequent  and  the  substance  passed  there- 
from was  bloody  and  yellow  in  color.  That  she  was  delirious  off  and  on  from 
the  time  she  received  the  overdose  of  the  solution  of  arsenic,  and  her  general 
conditions  heretofore  named  continued  down  to  the  time  of  her  death,  February 
7,  1916.  In  your  opinion,  would  such  conditions  be  caused  by  the  overdose 
of  Fowler's  solution  of  arsenic  which  Lydia  Marx  received,  and  would  the 
said  overdose   be    the  proximate   cause   of   her   dtathf   *    •    • 

'^A.    Those   symptoms   are   caused   by   an    excessive   dose   of   arsenic   and 
probably  would  result  in  her  death." 

We  are  of  the  opinion  that  this  testimony  was  sufficient  to  war- 


confirmed,  as  they  admitted  it  was 
in  part,  by  after  acquired  informa- 
tion concerning  an  analysis  of  the 
ether  made  by  a  chemist.  The  court, 
however,  said  there  was  no  error,  as 
the  doctors  observed  and  examined 
deceased  to  a  certain  extent  befare 
the  operation  began,  and  they  noted 
the  effects  of  the  ether  upon  him, 
and  were  present  frequently  at  inter- 
vals until  death  came,  and,  ae  pro- 
fessional men,  they  were  competent 
to  express  an  opinion  as  to  the  cause 
of  death,  the  value  of  that  opinion 
being  for  the  jury,  they  determining 
whether  the  doctors  were  justified  in 
relying,  for  corroboration  of  the 
opinion  expressed,  upon  the  testimony 
of  the  chemist  as  to  impurities  being 
present  in  the  ether.  Upon  the 
admissibility  and  value  of  the 
testimony  of  the  chemist  who 
analyzed  a  can  of  ether  deliv- 
ered to  him  by  plaintiff,  and  of 
two  experts,  based  upon  the  result  of 
that  analysis,  the  court  said  that  its 
admissibility  and  value  depended  in 
the  first  place  upon  its  being  the  «an 
from  which  the  ether  used  upon  the 
deceased  was  taken;  in  the  second 
place,  upon  the  impurities  in  the  ether 
being  due  to  defendant's  lack  of  due 
care,  and  in  the  third  place,  upon  the 


ether  when  analyzed  being  in  approx- 
imately the  same  condition  as  when 
administered  in  the  operation.  The 
experts  agreed  that  the  impurities 
found  in  the  analysis  might  be  pro- 
duced from  oxidization  of  the  ether, 
and  that  oxidization  began  as  soon  as 
air  got  into  the  can  and  continued 
until  the  air  was  exhausted,  and  that 
whether  it  was  so  negligently  pre- 
pared or  sealed  as  to  account  for  the 
dangerous  impurities,  and  whether  it 
was  80  sealed  and  kept,  after  its  use 
for  the  operation,  that  no  consequen- 
tial air  came  into  the  can  before  the 
analysis  took  place  was  for  the  jury, 
as  was  the  question  of  identity  of  the 
ether.  The  court  said  there  was  no 
merit  in  defendant's  contention  that 
there  was  a  fatal  variance  between 
plaintiff's  complaint  and  his  proof  in 
that  while  the  allegation  was  that  de- 
fendant furnished  the  ether  for  the 
open  market,  the  proof  showed  that 
it  was  sold  to  the  hospdtal,  as  the 
manner  in  which  the  ether  was  put 
up  and  labeled  clearly  indicated  that 
defendant  held  ft  out  as  a  fit  sub- 
stance for  anesthetic  uses  by  sur- 
geons, and  that  the  evidence  war- 
ranted the  jury  in  finding  that  the 
ether,  when  sold,  was  not  safe  for 
that  purpose,  and  that  this  condition 
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rant  the  drawing  of  an  inference  favorable  to  the  plaintiff  su£Seient 
to  present  the  disputed  question  of  fact — which  should  have  been 
presented  to  the  jury — as  to  the  cause  of  the  death  of  the  plaintiff's 
wife.  As  to  whether  the  testimony  of  the  defendants'  witnesses  out- 
weighed that  of  the  plaintiff's  is  a  question  for  the  jury  to  deter- 
mine in  the  first  instance. 

Some  question  is  also  made  by  plaintiff's  counsel  of  the  undue 
limitation  by  the  trial  court  of  the  examination  of  Dr.  McNamara, 
whom  plaintiff  was  required  to  call.  An  attempt  was  made  to  show 
certain  incidents  that  occurred  between  the  doctor  and  the  plaintiff, 
in  order  to  make  it  appear  that  Dr.  McNamara  had  become  adverse 
and  unfriendly  to  the  pljiintiff's  cause.  We  are  of  the  opinion  that 
the  judge  should  have  been  more  liberal  in  allowing  a  showing  of 


was  due  to  defendant's  failure  to  use 
due  care  to  assure  its  purity  when 
sent  fprtt  for  the  intended  use,  and 
that  the  presence  of  the  impurities 
contributed  to  or  caused  the  death, 
the  court  saying:  '*It  was  not  neces- 
sary to  prove  that  this  dangerous  con- 
dition was  known  to  appellant.  It 
was  its  duty  to  know  that  the  article 
it  placed  before  the  medical  profes- 
sion as  fit  for  anesthetic  use  did  not 
contain  dangerous  and  unsafe  impuri- 
ties, and  was  so  put  up  that  these  im- 
purities could  not  form  in  the  con- 
tainer, when  kept  according  to  direc- 
tions." Defendant  contended  that 
the  proof  failed  to  substantiate  the 
concurring  negligence  of  the  surgeons 
alleged  in  the  complaint,  and  hence 
plaintiff  must  fail  under  authorities 
to  the  effect  that,  when  several  acts 
of  negligence  are  alleged  as  concur- 
ring to  produce  the  injury,  all  must 
be  proven  or  the  verdict  must  go  for 
defendant.  The  court  said,  without 
approving  such  authorities,  that,  even 
under  them,  the  complaint  was  suffi- 
cient because,  after  setting  out  the 
specific  negligence  of  defendant,  it 
charged  that  such  negligence  con- 
tributed to,  and  caused,  and  was  one 
of  the  contributing  causes  of  the 
death,  and  that  a  like  allegation  was 
made    in    respect    to    the    negligence 


charged  against  the  doctors,  and  that, 
under  that  pleading,  if  the  proof 
showed  that  the  death  of  deceased 
waa  the  proximate  result  of  the  neg- 
ligence charged  against  one  defend- 
ant alone,  a  recovery  could  be  had 
against  that  one,  and  that  the  sepa- 
rate  paragraph  in  the  complaint  al- 
leging that  the  several  acts  of  negli- 
gence of  the  several  defendants  con- 
curred to  cause  the  death  might  be 
disregarded.  Defendant  contended 
that  the  jury  violated  the  rule  against 
basing  an  inference  on  other  infer- 
ences in  arriving  at  a  conclusion,  but 
the  court  said  that  the  jury  had  no 
occasion  to  violate  the  rule  because, 
without  indulging  in  inferences  and 
without  invoking  the  doctrine  of  rea 
ipsa  loquitur,  which  the  court  agreed 
wafl  inapplicable  to  the  case,  there 
was  evidence,  direct  and  circumstan- 
tial, warranting  the  jury  in  finding 
that  there  were  dangerous  impurities 
in  the  ether  administered  to  deceased; 
that  they  existed  because  defendant 
had  failed  to  use  due  care;  that  such 
impurities  proximately  contributed  to 
cause  the  patient's  death.  Such  find- 
ings, the  court  said,  were  based  upon 
other  facts  established  by  like  evi- 
dence, such  as  that  the  ether  analyzed 
by  the  chemist  was  part  of  the  same 
can  used  in  the  operation  in  question. 
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this  character  to  be  made,  in  view  of  the  fact  that  Dr.  McNamara, 
being  the  attending  physician,  it  was  almost  obligatory  upon  the 
plaintiff's  counsel  to  put  him  on  the  stand  in  order  to  make  his  case. 

Other  questions  are  discussed  by  counsel  for  the  defendants  which 
might  be  properly  before  the  court  if  judgment  had  been  obtained 
against  them,  but  as  upon  this  record  the  only  assignments  of  error 
are  upon  the  part  of  the  plaintiff,  we  do  not  consider  that  these  ques- 
tions become  material  in  the  discussion  of  the  case  at  this  time. 

Upon  the  record  as  here  presented,  we  are  of  the  opinion  that  the 
trial  court  erred  in  directing  a  verdict  for  the  defendants,  and  the 
cause  must  therefore  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant. 


and  that  there  was  no  material 
change  in  the  eondition  of  the  ether, 
caused  by  the  way  it  was  stored, 
handled,  or  used,  from  the  time  it 
was  sold  by  defendant  until  analyzed 


by  the  chemiBt.  The  order  denying  a 
motion  for  judgment  notwithstanding 
the  verdict  or  a  new  trial  was  af- 
firmed. B.  L.  S. 
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SOUTHERN  BOBBOB  CO.  y.  NOBFOLE  ft  WESTEBN  BT.  00. 

[Sapreme  Court  of  North  Carolina,  November  6,   1918.] 

176  N.  C.  397,  97  8.  E.  47. 

1.    Railroads — ^Bnnaway     ftelgbt     cars— Damage     to     xtroperty— Action— Suffl- 
dency  of  eyidence. 

In  an  action  aganst  a  railroad  company  for  damage  to  personal  property 
struck  by  runaway  freight  cars  which  had  been  left  standing  on  a  slight 
grade,  near  the  edge  of  a  steeper  grade,  insufficiently  secured  by  brakes  which 
were  not  locked,  and  without  safe  chocks,  and  which  had  been  set  in  mo- 
tion by  the  action  of  a  16-year-old  boy  in  releasing  the  brake  and  removing 
the  brick  which  had  been  used  as  a  chock,  held  that  the  jury  were  justified 
upon  the  evidence  in  finding  that  the  defendant  was  guilty  of  negligence. 


0A8E  NOTE. 
Injury  by  runaway  railroad  cam. 

I.  Cars  starting  from   unexplained 
cause,  992-1002. 

A.  Collision  with  train  on  main 

line,  992-996. 

1.  Injury  to  conductor,  992- 

993. 

2.  Injury  to  immigrant  in  car 

with  goods,  993-996. 

B.  Collision     with     cars     being 

coupled,  996-998. 

C .  Collision  with  car  being  loaded, 

998-999. 

D.  Collision   with   car  being  re- 

paired, 999-1000. 

E.  Collision  with  invitee  on  track, 

1000-1002. 
II.  Cars  escaping  from  control,  1002- 
1006. 

A.  Escape  while  being  moved  by 

hand,  1002-1004. 

1.  Collision   with   engine   on 

main  line,  1002-1003. 

2.  Collision   with   person   on 

spur  track,  1004. 

B.  Escape  during  switching  opera- 

tions, 1005. 

C.  Escape  of  push  car,  1005-1006. 
III.  Escape  because  of  broken  coup- 
ling, 1006-1008. 

A.  Injury  to  volunteer  attempt- 
ing to  recouple,  1006- 
1007. 


B.  Collision  with  driver  at  cross- 
ing, 1007-1008. 

Scope  of  Note.  This  note  is  limited 
to  cases  in  which  cars  were  running 
free  from  control  without  having  been 
intentionally  pu*  in  that  condition, 
and  includes  cases  in  which  the  ears 
were  intentionally  put  in  motion  but 
got  beyond  control.  Cases  in  which 
cars  were  purposely  shunted  along  a 
track  wfith  no  one  in  control  are  ex- 
cluded. 

I.    Oars  starting  ftom  muixplalned 
cause. 

A.    OoUlsion  "with  train  on  main  line. 
1.    Injury  to  conductor. 

A  conductor  on  a  freight  train  had 
placed  a  caboose  and  tank  car  in 
front  of  the  engine  and  wafi  pushing 
them  and  pulling  36  freight  cars, 
when  21  heavily  loaded  freaght  cars 
which  had  become  loose  rolled  down 
the  grade  on  the  main  line,  striking 
his  train  and  killing  him.  In  re- 
sponse to  a  special  issue,  the  jury 
found  that  deceased  was  killed  by  the 
negligence  of  defendant,  though  his 
own  negUgence  contributed  to  his 
death,  that  he  did  not,  by  his  own 
conduct,  assume  the  risk  of  being 
killed  by  the  collision  between  his 
train  and  the  runaway  cars,  and  that, 
by  reason  of  hds  de«th,  his  widow  had 
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2.  RaUroadfl— Bnnaway  fMght  canH-Damage  to  property— -Xntervening  negli- 

gence— ^Proziniate  cause. 
In  an  action  against  a  railroad  company  for  damage  to  personal  property 
struck  by  runaway  freight  cars  which  had  been  left  standing  on  a  slight  grade, 
near  the  edge  of  a  steeper  grade,  insufficiently  secured  by  brakes  which  were 
not  locked,  and  without  saie  chocks,  and  which  had  been  set  .  in  motion 
by  the  action  of  a  16-year-old  boy  in  releasing  the  brake  and  removing 
the  brick  which  had  been  used  as  a  chock,  held  that  the  case  was  not  one 
of  an  injury  caused  by  intervening  negligence,  independent  of  the  defendant's 
negligence,  and  without  which  the  injury  would  not  have  occurred,  but  that 
the  position  of  the  cars  was  the  latest  and  proximate  cause  of  the  damage. 

3.  Bailroads—Bunaway  freight  cars— Damage  to  property— Liability. 

In  an  action  against  a  railroad  company  for  damage  to  personal  property 
struck  by  runaway  freight  cars  which  had  been  left  standing  on  a  slight 
grade,  near  the  edge  of  a  steeper  grade,  insufficiently  secured  by  brakes  which 
were  not  locked,  and  without  safe  chocks,  and  which  had  been  set  in  mo- 
tion by  the  action  of  a  16-year-old  boy  in  releasing  the  brake  and  removing  the 


sustained  damages  in  the  sum  of  $10,- 
000,  and  that  his  infant  son  and 
daughter  had  each  sustained  damages 
in  the  sum  of  $5,000.  Defendant  ob- 
jected to  an  instruction  to  the  ef- 
fect that  if  the  jury  should  find  from 
the  evidence  that  the  wreck  was 
solely  and  proximately  caused  by  the 
uegligence  of  defendant's  servants  in 
not  properly  applying  brakes  on  cars 
standing  on  a  main  line  on  a  grade, 
the  risk  of  that  negligence  was  not 
assumed  by  the  deceased  in  allowing 
the  caboose  in  which  he  was  riding 
to  be  pushed  by  the  engine,  even  if 
he  would  have  escaped  injury  if  the 
caboose  had  been  behind  the  engine 
instead  of  in  front  of  it.  This  in- 
struction was,  however,  held  to  be 
correct,  as  the  doctrine  of  assumption 
of  a  risk  was  that  the  employee  as-, 
sumed  the  risk  of  accidents  and  inju- 
ries incident;  to  the  business  properly 
operated,  but  did  not  assume  the  risk 
caused  by  the  negligence  of  the  com- 
pany in  not  furnishing  proper  appli- 
ances or  in  any  other  respect,  and  if 
deceased,  in  any  respect,  contributed 
to  the  injury  by  putting  the  caboose 
and  tank  car  in  front  of  the  engine, 
that  was  not  assumption  of  risk  but 
was  contributory  negligence,  which 
the  jury  found,  and  because  of  which 
they  apportioned  damages  as  was  re- 
quired under  the  Federal  Employers' 
Liability  Act  under  which  the  suit 
19  N.  C.  C.  A.— 63 


was  brought,  such  contributory  negli- 
gence being  the  act  of  deceased  and 
not  a  risk  of  the  business  which  he 
assumed.  Upon  the  question  of  dam- 
ages, the  court  pointed  out  that  there 
was  a  radical  difference  be4^77een  the 
eltate  law  and  the  Federal  Employers' 
Liability  Act  as  to  the  measure  of 
damages  for  death  in  that,  under  the 
state  statute,  the  damages  were  based 
upon  the  present  worth  of  the  pecu- 
niary value  of  the  life  of  the  de- 
ceased, while,  under  the  federal  stat- 
utes, the  damages  were  based  upon 
the  pecuniary  loss  sustained  by  the 
beneficiary,  and  the  jury  must  find, 
at  least  approximately,  what  pe- 
cuniary benefit  each  plaintiff  had  rea- 
son to  expect  from  the  continued  life 
of  the  deceased,  and  recovery  must  be 
limited  to  the  compensation  of  those 
relatives  in  the  proper  class  who  were 
shown  to  have  sustained  such  pe- 
cuniary loss.  The  judgment  was  af- 
firmed. Horton  v.  Seaboard  Air  Line 
B.  Co.,  175  N.  0.  472,  16  N.  C.  C. 
A.  724,  95  S.  E.  883  (1918). 

2.     Injury  to  Immigrant  in  car  with 
goods. 

Plaintiff  loaded  a  railroad  car  with 
household  goods,  farming  implements, 
wearing  apparel,  bedding,  horses  and 
a  wagon,  for  the  purpose  of  shipping 
them  to  a  place  where  he  had  taken 
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brick  which  had  been  used  as  a  chock,  held  that,  althoagh  defendant  waa 
not  an  insurer,  it  was  liable  for  injury  to  plaintiff's  property  proximately 
caused  by  its  negligence. 

4.  Ballroads — ^Runaway  freight  cars — ^Damage  to  property — ^Persons  liable— 
Concurrent  negligence. 
In  an  action  against  a  railroad  company  for  damage  to  personal  property 
struck  by  runaway  freight  cars  which  had  been  left  standing  on  a  slight 
grade  near  the  edge  of  a  steeper  grade,  insufficiently  secured  by  brakes  which 
were  not  locked,  and  without  safe  chocks,  and  which  had  been  set  in  motion 
by  the  action  of  a  16-year-old  boy  in  releasing  the  brake  and  removing  the 
brick  which  had  been  used  as  a  chock,  held  that,  if  the  act  of  the  boy  and 
the  negligence  of  the  defendant  were  concurrent,  the  plaintiff  could  sue  both 
or   either   of   them. 

Action  against  a  railroad  company  for  damage  to  personal  prop- 
erty struck  by  runaway  freight  cars.  Judgment  of  the  superior 
court  reversed  and  judgment  of  the  county  court  reinstated  and  af- 
firmed. 


up  a  homestead,  and  the  car  was 
hauled  to  the  junction  with  defend- 
ant's road.  The  goods  were  shipped 
under  a  lower  rate  on  a  contract 
which  limited  the  liability  of  defend- 
ant and  whieh  required  the  shipper  to 
sign  a  contract  whereby  he  waa  per 
mitted  to  ride  in  the  caboose  at- 
tached to  the  train  in  which  his  car 
was  being  transported  for  the  pur- 
pose of  carrying  his  stock,  the  con- 
tract also  releasing  the  carrier  from 
t^ie  duty  of  caring  for  the  stock  and 
from  liability  for  damages  or  injury 
resulting  from  certain  causes  speci- 
fied and  which  were  shown  to  be  di- 
rectly caused  by  the  negligence  of  de- 
fendant. The  contract  also  contained 
a  release  which  the  shipper,  if  he 
desired  to  accompany  his  stock,  was 
required  to  sign,  exempting  the  car- 
rier from  liability  by  injury  to  him- 
self while  he  was  accompanying  the 
shipment,  the  lower  rate  being  op- 
tional. When  the  train  reacncd  the 
junction  point  the  car  was  piaced  on 
a  passing  track  where  the  uuioading 
place  for  live  stock  was  located  ana 
the  car  was  delivered  into  his  pos- 
session. With  the  assistance  of  an- 
other immigrant,  plaintiff's  husband 
unloaded  the  horses  and  placed  them 


in  the  stockyardB  for  the  night,  and 
afterwards  he  went  to  the  car  and  re- 
tired for  the  night,  although  there 
was  a  hotel  near  and  the  car  was 
protected  by  a  padlock,  his  presence 
in  the  car  for  the  night  not  being 
known  to  defendant.  In  some  manner 
during  the  night  the  car  escaped  and 
ran  out  on  the  main  line,  where  it 
collided  with  a  train  and  plaintiff's 
husband  waa  killed.  In  this  action 
for  damages  plaintiff  charged  that 
defendant  was  negligent  in  failing  to 
set  the  brakes  on  the  ear  when  it 
was  left,  and  in  failing  to  place  the 
derail  provided  for  that  purpose,  so 
•that  the  car  could  not  escape  onto  the 
main  line,  and  in  failing  to  capture 
the  car  after  it  had  escaped  from  the 
passing  track  and  before  it  collided 
with  the  train.  The  passing  track 
descended  rapidly  towards  the  main 
line  and  the  derail  was  installed  for 
tne  purpose  of  protecting  trains  on 
tne  main  line,  and  was  so  located 
tiiat  if  a  car  got  beyond  control 
w*iile  on  the  passing  track  the  de- 
rail, if  in  position,  would  wreck  it 
and  turn  it  down  an  embankment,  the 
derail  consisting  of  a  movable  bar 
which  waa  laid  on  the  tap  of  the  rail 
and  placed  in  position  to  derail  cars. 
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For  appellant — ^Manly,  Hendren  &  Womble. 

For  appellee — Theodore  W.  Reath  and  Craige  &  Vpgler. 

The  following  are  the  pleadings  in  the  action : 

Complaint. 

That  plaintiff,  complaining  of  the  defendant,  alleges: 

I. 
That  the  plaintiff  is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  North  Carolina,  with  an  office  and  place  of  business  in 
the  city  of  Winston-Salem  in  said  state,  and  that  the  defendant  is  a  corpora- 
tion duly  organized  and  existing  and  among  other  things  is  engaged  in  opera- 
ting a  line  of  railway  from  Roanoke,  Virginia,  to  Winston-Salem,  North 
Carolina. 

II. 

That  the  plaintiff's  plant  in  Winston-Salem  is  located  on   the  west   side 


The  only  evidence  <»nceming  the  de- 
rail was  that  it  had  been  properly 
placed  in  position  when  the  tra.ck 
was  last  used.  Although  it  was  not 
alleged  in  the  petition  that  deceased 
was  a  passenger,  the  case  was  tried 
by  plaintiff  on  the  theory  that  he 
wias,  and  that  at  the  time  of  the  ac- 
cident the  relation  of  carrier  and  pas- 
senger had  not  been  terminated. 
There  was  no  evidence  tending  to 
show  a  verbal  agreement  or  custom 
permitting  the  deceased  to  remain  in 
the  car  during  its  transportation  or 
after  it  had  reached  its  destination, 
and  no  attempt  was  made  to  prove  a 
verbal  agreement,  and  the  only  evi- 
dence of  a  custom  was  to  the  effect 
that,  prior  to  that  time,  some  of  the 
persons  in  Charge  of  immigrant  cars 
remained  in  them  over  night,  but 
there  was  no  evidence  tending  to 
show  that  they  did  so  with  the  per- 
mission of  the  defendant,  or  that  it 
ever  at  any  time  recognized  in  any 
way  their  right  to  do  so.  The  court 
said  that,  assuming  for  the  purpose 
of  the  case  that  the  relation  of  pas- 
senger and  carrier  did  exist  by  virtue 
of  the  contract  entered  into  between 
deceased  and  defendant  for  its  trans- 
portation, and  that  defendant  had  un- 


dertaken as  to  him  all  the  duties  and 
obligations  of  carrier  and  passenger, 
manifestly  suich  relation  terminated 
upon  its  arrival  with  his  car  at  his 
destination,  and  after  a  reasonable 
time  had  elapsed  for  him  to  alight 
and  leave  the  premises  of  the  de- 
fendant, and  that,  after  the  car  had 
been  safely  transported  to  its  destina- 
tion, and  he  had  paid  his  freight  and 
his  live  stock  'had  been  unloaded  and 
placed  in  the  stockyards,  he  stood  in 
no  closer  relation  to  defendant  than 
an  ordinary  consignee  who  had  a  car- 
load of  freight  on  a  sidetrack  at  a 
station.  The  court  said  that  if  de- 
ceased was  a  mere  trespasser,  as  in 
fact  he  was,  the  defendant  owed  to 
him  no  duty  except  that  it  should 
not,  through  wilful  or  wanton  negli- 
gence, injure  him,  and  that  such  neg- 
ligence could  not  be  attributed  to  the 
defendant  unless  it  or  some  of  its  em- 
ployees knew  of  his  presence  upon  the 
care,  and  that,  under  the  circum- 
stances, it  was  but  reasonable  for  de- 
fendant's employees  to  suppose  that, 
after  the  stocl^  had  been  cared  for, 
he  would  go  to  the  nearby  hotel  for 
the  night.  As  the  plaintiff's  right  to 
recover  depended  upon  whether  the 
relation   of  passenger  and   carrier  ex- 
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of  White  street,  a  short  distance  north  of  Twelfth  street,  and  that  along  its 
building,  on  the  south  side,  is  a  platform,  used  by  the  plaintiff  for  loading  and 
unload^g  its  drays  and  wagons. 

in. 

That  the  defendant  maintains  and  operates  a  sidetrack  branching  off  from 
its  main  line  at  a  point  a  few  hundred  feet  east  of  the  plaintiff's  plant  and 
leading  to  the  plant  of  the  B.  F.  Huntley  Furniture  Company,  which  la  west  of 
plaintiff's  property;  that  said  sidetrack  crosses  White  street  and  passes  along 
by  the  plaintiff's  platform  aforesaid,  and  that  on  April  27,  1917,  there  was  a 
large  solid  gate  about  ten  feet  high  and  twelve  feet  wide,  extending  across 
the  sidetrack,  from  a  point  near  the  western  end  of  the  plaintiff's  platform; 
that  the  point  where  the  sidetrack  leaves  the  defendant's  main  line  is  con- 
siderably higher  than  where  the  sidetrack  passes  the  defendant's  plant,  and 
for  two  or  three  hundred  feet  east  of  the  plaintiff's  plant  and  east  of  White 
street  there  is  a  heavy  descending  grade  towards  White  street  and  plaintiff's 
plant. 

IV. 
That  on  April  27,  1917,  a  wagon  with  two  horses  hitched  to  it,  owned  by 
plaintiff,   was  standing  by  the  plaintiff's  platform  being  loaded  with   mirrors 
and  glass,   and   witnout  warning  to  plaintiff  and  without   any   knowledge    on 


isted  at  the  time  of  the  accident, 
leaving  that  question  to  the  jury  to 
determine  as  a  question  of  fact  was 
held  erroneous  as,  under  the  plain- 
tiff's evidence  if  it  stood  alone,  the 
court  should  have  declared  as  a  mat- 
ter of  law  that  the  relation  of  car- 
rier and  passenger  had  ceased,  and 
the  defendant's  request  for  an  in- 
structed verdict  in  its  favor  should 
have  been  sustained.  The  judgment 
was  reversed  with  instructions  to 
grant  a  new  trial.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Thurlcw,  102  C.  C.  A. 
128,  178  Fed.  894,  30  L.  B.  A.  (N. 
8.)  671   (1910). 

B.    Collision  "with  cars  being  conpled. 

While  deceased  was  between  two 
cars  for  the  purpose  of  coupling  them, 
another  car  which  had  been  left  with- 
out being  properly  secured  ran  against 
one  of  the  cars  he  was  attempting  to 
couple,  causing  them  to  come  together 
and  injuring  him  so  that  he  died  as 
a  result.  Action  was  brought  by  his 
widow  and  minor  son  and  his  father 
to  recover  damages.  The  jury  returned 
a  verdict  in  favor  of  the  widow  and 
minor  son,  each  for  $10,000,  and  upon 
that  verdict  judgment  was  rendered 
for  the  widow  and  minor  son  in  the 


sum  found  by  the  jury,  and  a  further 
judgment  entered  that  the  father  re- 
cover nothing  by  the  suit.  The  evi- 
dence, while  circumstantial  as  to  the 
purpose  of  deceased  in  going  between 
the  cars,  was  sufficient  to  show  that 
he  tried  to  pull  the  lever  to  cause  the 
cars  to  couple  and,  failing  in  that, 
signaled  the  engineer  to  stop  his  en- 
gine, and  upon  the  engine  being  stop- 
ped deceased  went  between  the  ears 
presumably  to  couple  them,  and  just 
after  he  went  between  them  the  loose 
car  struck  one  of  the  cars,  causing 
the  injury  which  resulted  in  the  death 
of  decedent.  It  was  undisputed  that 
the  brakes  were  not  set  on  the  loose 
car  and  that  it  did  roll  down  as 
stated  by  deceased  at  the  time  he  was 
injured,  when  he  replied  to  a  question 
as  to  whether  he  was  hurt,  that  he 
was  hurt,  and  that  the  brakeman  did 
not  set  the  brake  on  the  other  ear 
and  it  rolled  down  and  caught  him. 
The  court  held  that  the  evidence  jus- 
tified the  jury  in  finding  that  de- 
ceased was  not  guilty  of  contributory 
negligence  in  going  between  the  cars, 
and  also  in  finding  that  a  car  was 
left  in  such  condition  that  it  could 
roll  down  an  incline  and  against  the 
other  cars.     The  trial  court  instructed 
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the  part  of  the  plaiMiff  of  their  approach,  three  box  cars  which  had  been  left 
by  the  defendant  on  the  sidetrack  aforesaid  near  the  top  of  the  grade  above 
the  plaintiff's  plant,  ran  down  said  sidetrack,  across  White  street  and  struck 
the  plaintiff's  wagon,  crushed  the  heavy  gate  and  dragged  the  wagon  and 
team  of  horses  through  the  gate,  and  to  a  point  forty  or  fifty  feet  beyond  where 
they  were  struck,  demolishing  the  wagon  and  harness  and  breaking  and  damag- 
ing several  of  the  mirrors,  and  badly  injuring  the  two  horses. 

V. 

That  derailers  or  other  device  to  stop  cars  are  in  general  use  by  the  de- 
fendant on  sidings  on  which  the  grade  slopes  towards  the  defendant's  main 
line  to  protect  its  own  property  against  damage  from  cars  getting  loose  on 
such  sidings;  that  the  defendant  knew  the  grade  on  this  siding  was  a  danger- 
ous one,  and  on  former  occasions  while  cars  were  being  shifted  on  said  sid- 
ing, that  ecurs  had  gotten  away  from  the  defendant's  crews  handling  them 
and  had  run  down  this  grade  across  White  street  by  the  plaintiff's  property 
and  into  the  yards  of  the  B.  F.  Huntley  Furniture  Company;  that  a  large 
number  of  colored  people  live  in  this  vicinity  and  that  boys  and  children  were 
accustomed  to  play  about  the  place  ^here  these  cars  were  left,  and  that  with 
knowledge  of  these  facts  and  knowine  the  danger  to  which  members  of  the 
public  using  White  street  were  exposed  as  well  as  persons  and  property  about 
the  premises  of  the  plaintiff  and  others,  along  said  siding,  the  defendant  care- 


the  jury  that  if  the  car  had  been  left 
without  the  brake  being  set  and  with- 
out other  sufficient  means  of  holding 
it,  then  if  the  car  moved  by  gravity 
or  any  cause  other  than  an  act 
of  deceased  the  jury  should  find  for 
plaintiff,  and  this  instruction  was  ob- 
jected to  by  defendant.  The  court 
said  that  no  matter  whether  the  law 
of  gravity  or  any  other  force  caused 
the  car  to  move,  such  force  would  not 
have  been  able  to  act  if  the  car  had 
been  properly  secured,  and  it  was  neg- 
ligence to  leave  it  unsecured,  and  the 
submission  of  the  question  of  gravity 
moving  it  could  not  have  in  any  man- 
ner injured  defendant,  and  that  if  the 
negligence  of  defendant  in  leaving 
the  car  without  proper  stays  was  the 
proximate  cause  of  the  accident  it 
would  not  matter  whether  it  was 
started  by  gravity,  wind,  or  any 
other  cause,  and  that  therefore  there 
was  no  merit  in  the  assignment  of 
error  which  raised  the  gravity  ques- 
tion, the  court  saying  that  it  was 
useless  to  argue  that  a  car  standing 
on  an  incline  for  several  minutes 
could  not  start  unless  some  external 
force  exerted  by  man  was  applied  to 
it,  for  the  fact  remained  that  fhe  un- 
controverted   evidence  showed  that  it 


did  so  start,  and  there  was  nothing 
miraculous  or  out  of  the  ordinary  in 
connection  with  it,  and  that  common 
experience  teaches  that  a  car  might 
80  stand  for  a  short  while,  although 
insecurely  fastened,  when  some  slight 
cause  might  start  it  on  a  run;  that 
deceased  did  not  start  it  to  running, 
but  something  did,  and  if  it  had  been 
securely  fastened  with  brakes  or  by 
other  methods  it  would  not  have 
moved.  Defendant  contended  that 
the  evidence  justified  a  charge  on  as- 
sumed risk  and  that  the  court  should 
have  covered  it  in  a  charge,  but  it 
was  held  that  the  evidence ,  did  not 
raise  the  issue  of  assumed  risk  as  as- 
sumed risk  was  based  on  the  manner 
of  business  of  the  employer  whose 
risks  the  employee  knew  and  assumed, 
and  that  while  to  go  between  the  cars 
was  contrary  to  the  rule  of  the  com- 
pany, and  could  not  have  been  the 
master's  way  of  doing  business,  and 
the  act  of  deceased  might,  under  a 
ppQfper  state  of  facts,  have  been  con- 
tributory negligence,  none  of  the  ele- 
ments of  assumed  risk  was  disclosed. 
Defendant  attempted  to  raise  the  ques- 
tion of  the  excessiveness  of  the  ver- 
dict by  one  of  its  assignments  which 
was  followed  by  a  proposition  to  the 
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lessly  left  three  cars  standing  near  the  top  of  said  grade  and  negligently  failed 
to  provide  derailers  or  other  device  for  the  protection  of  the  public,  the  plain- 
tiff and  others  along  said  siding. 

VI. 

That  the  aforesaid  injury  and  damage  sustained  by  the  plaintiff  was  caused 
by  the  carelessness  and  negligence  of  the  defendant  in  leaving  three  box 
cars  under  the  conditions  aforesaid  on  the  heavy  grade  above  the  plaintiff's 
plant,  without  securely  fastening  said  cars  so  that  they  could  not  break  loose 
or  be  loosened,  or  in  failing  to  provide  derailers  or  other  device  to  stop  the 
cars  in  the  event  they  broke  loose  or  were  loosened  and  started  down  said  grade. 

vn. 

That  because  of  the  negligence  of  the  defendant  as  aforesaid,  the  plain- 
tiff has  suffered  the  injury  set  out  in  paragraph  four,  and  on  account  thereof 
has  been  damaged  in  the  sum  of  $751.05. 

Wherefore,  plaintiff  demands  judgment  for  the  sum  of  $751.05,  and  the 
costs  of  this  action  to  be  taxed  by  the  clerk. 

Answer. 

Defendant  answering  plaintiff's  complaint  says: 


effect  that  deceased  was  guilty  of  more 
negligence  than  defendant,  and  the 
verdict  was  therefore  grossly  excessive, 
but  the  court  said  there  was  no  state- 
ment whatever  upon  which  to  base 
the  assignment,  and  it  was  not  to 
be  considered,  as  aippellate  courts 
could  not  be  expected  to  read  the 
whole  of  a  statement  of  facts  to  as- 
certain whether  a  verdict  was  ,ex- 
cessive.  That  labor  should  be  ex- 
pended by  the  party  comtplaining  of 
excess  in  the  verdict.  The  judgment 
was  affirmed.  San  Antonio,  XT.  &  G. 
R.  Co.  V.  Galbreath,  — Tex.  Civ.  App. 
— ,  185  S.  W.  901   (1916). 

O.    Collision  with  car  being  loaded. 

Defendant  operated  a  railroad  about 
10  miles  long,  and  along  its  route 
were  several  coal  mines,  the  hauling 
of  coal  from  which  constituted  its 
principal  business,  the  cars  being  fur- 
nished by  the  railroad  with  which  it 
connected.  One  of  the  coal  compa- 
nies had  a  system  of  tracks  so  con- 
structed that  empty  cars  could  be 
placed  there  and  lowered  to  the  tip- 
ple by  the  force  of  gravitation,  and 
it  was  the  custom  of  the  coal  com- 
pany, when  it  wanted  cars,  to  make  a 
requisition  on  defendant,  and  the  de- 


fendant would  then  request  the  main 
line  railroad  to  furnish  the  cars, 
which  would  be  delivered  to  the  coal 
company  and  placed  on  its  tracks 
above  the  tipple.  On  the  occasion 
in  question,  plaintiff  was  inside  of  a 
box  car  at  the  tipple  preparing  to 
load  It  with  coal,  and  defendant's 
agent  placed  an  empty  car  on  one  of 
the  tracks  above  the  tipple.  Five  or 
ten  minutes  later  the  car  thus  placed 
started  downgrade  and  ran  into  the 
car  in  which  plaintiff  was  at  work, 
striking  it  with  such  force  that  it, 
too,  started  downgrade  at  such  a  rate 
of  speed  that  plaintiff,  to  save  his 
life,  jumped  from  the  car  and  broke 
his  ankle.  After  the  car  was  placed 
above  the  tipple  no  person  was  about 
it  before  the  accident  occurred,  and 
witnesses  for  .plaintiff  testified  that 
they  were  observing  the  car  when  it 
was  placed  above  the  tipple  and  did 
not  see  anyone  engaged  in  setting  the 
brakes,  but  according  to  the  evidence 
for  the  defendant  the  brake  was  in 
good  condition  and  was  properly  and 
securely  set.  It  appeared  that  de- 
fendant did  not  maintain  any  facili- 
ties for  inspecting  the  cars  but  relied 
on  the  inspection  made  by  the  main 
line  railroad.  The  defectiveness  of  the 
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I. 
That  the  allegations  eontained  in  paragraph  one  are  true  and  admitted. 

IL 

That  the  allegations  contained  in  paragraph  two  are  true  and  admitted. 

in. 

That  the  allegations  contained  in  paragraph  three  are  untrue,  and,  there- 
fore, denied. 

IV. 

That  the   allegations   contained  in  paragraph   four   are   untrue,   and,   there- 
fore, denied. 

V. 
That  the  allegations  contained  in  paragraph  five   are  untrue,   and,   there- 
fore, denied. 

VI. 
That   the   allegations   contained    in  paragraph   six   are   untrue,   and,    there- 
fore, denied. 


brakes  and  the  failure  of  the  train 
crew  to  set  the  brakes  properly  were 
the  grounds  of  negligence  submitted 
to  the  jury,  and  it  was  earnestly  in- 
sisted that  the  defectiveness  of  the 
brake  was  neither  pleaded  nor  proved. 
The  court  said,  however,  that  while 
it  was  true  that  the  original  petition 
did  not  allege  that  the  brake  was  de- 
fective, it  appeared  from  the  record 
that  an  amended  petition  was  filed, 
and  as  the  amendment  did  not  appear 
in  the  record  it  would  be  presumed 
that  the  allegations  of  the  amendment 
were  eufficient  to  authorize  the  in- 
struction given  permitting  the  issue 
of  the  defective  brakes.  It  was  con- 
tended that  the  evidence  was  not  suf- 
ficient to  authorize  the  submission  of 
the  issue  of  defective  brakes  to  the 
jury,  and  upon  this  question  the  court 
said  that  the  car  in  question  was 
placed  by  the  agents  of  the  defend- 
ant and  they  had  an  opportunity  to 
inspect  it  and  made  no  inspection; 
that  cars  did  not  move  when  brakes 
were  in  proper  condition  and  prop- 
erly set,  and  as  no  person  was  about 
the  car  after  it  was  placed  above  the 
tipple,  and  no  outside  force  was  ap- 
plied to  the  car,  its  movement  must 
have    been    due    either   to   the    defec- 


tiveness of  the  brake  or  to  the  negli- 
gent manner  in  which  it  was  set,  and, 
as  the  man  who  set  the  brake  claimed 
that  he  set  it  in  a  proper  way,  the 
car  would  not  have  moved  unless  the 
brake  had  been  defective,  and,  if  de- 
fective, it  was  highly  improbable  that 
it  became  defective  after  it  was  set, 
since  the  car  was  subjected  to  no  un- 
usual strain.  The  court  therefore  con- 
cluded that  it  was  for  the  jury  to  say 
whether  the  brake  was  defective  and 
whether  the  defect,  if  any,  was  known 
to  the  defendant  or  could  have  been 
known  to  it  by  the  exercise  of  ordi- 
nary care.  The  court  further  held 
that  as  the  bones  in  plaintiff's  ankle 
were  broken,  and  his  injury  was  not 
only  painful  but  permanent,  the  ver- 
dict for  $600  was  not  excessive,  and 
the  judgment  was  affirmed.  Cumber- 
land R.  Co.  V.  Gibson,  182  Ky.  692, 
207  S.  W.  301   (1919). 

D.     OolUsion  "with  car  being  repaired. 

While  deceased  was  engaged  in  re- 
pairing a  car,  three  cars  which  had 
been  left  upon  a  track  having  a 
grade,  without  the  hand  brakes  being 
set  thereon,  moved  down  the  track, 
caught  him  and  killed  him,  and  this 
action  was  brought  under  the  Federal 
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vn. 

That  the  allegations  contained  in  paragraph  seven  are  nntme,  and,  there- 
fore, denied. 

Wherefore,  the  defendant  having  duly  answered  asks  that  this  action 
be  dismissed  and  that  it  go  without  day  and  recover  its  cost. 

Amendment    to   Answer. 

Defendant,  Norfolk  &  Western  Railway  Company,  by  leave  of  court,  further 
answering  plaintiff's  complaint,  says: 

That  before  and  at  the  time  of  the  alleged  accident,  plaintiff  carelessly 
and  negligently  permitted  its  wagon  and  horses  to  be  and  remain,  unattended 
upon  and  across  the  sidetrack  in  question;  that  the  track  itself,  with  its 
surrounding  circumstances,  was  a  proclamation  of  danger;  that  from  the  point 
of  accident  there  was  an  unobstructed  view  for  a  sufficient  distance  to  enable 
the  plaintiff  to  see  the  approaching  cars  in  time  to  remove  its  horses  and 
wagon  from  the  track  had  it  been  keeping  a  proper  lookout;  and  that  plain- 
tiff's failure,  as  aforesaid,  to  use  due  and  proper  care,  in  carelessly  and 
negligently  permitting  its  horses  and  wagon  to  be  and  remain  unattended 
upon  and  across  the  sidetrack  in  question  without  keeping  a  proper  lookout 
for  the  approaching  cars  contributed  to  the  accident  and  injury  complained 


Employers'  Liability  Act  for  dam- 
ages because  of  his  death.  Defend- 
ant alleged  that  the  trial  court  erred 
in  refusing  to  direct  a  verdict  in 
favor  of  defendant  for  the  reason 
that  the  evidence  showed  that  de- 
ceased was  guilty  of  contributory 
negligence,  in  that  he  was  working 
upon  the  car  without  having  placed 
a  blue  flag  or  blue  light  for  his  pro- 
tection, as  was  required  by  the  rules 
of  the  company.  The  court  said, 
however,  that,  considering  the  act  of 
negligence  which  was  submitted  to 
the  jury,  and  which  consisted  of  leav- 
ing the  cars  without  being  properly 
braked,  and  the  further  fact  that  the 
cars  moved  by  gravity  at  the  time 
they  caught  deceased  and  fatally  in- 
jured him,  it  was  apparent  that  a 
flag  or  a  light  would  have  been  no 
protection  against  the  force  of  grav- 
ity which  neither  saw  nor  heard,  and, 
as  the  three  cars  were  placed  upon 
the  track  before  deceased  commenced 
to  repair  the  defective  coupling,  no 
flag  or  light  would  be  expected  at 
that  time,  and  there  was  no  error  in 
refusing  the  instruction.  It  was  also 
held  that  the  court  properly  in- 
structed the  jury  that  if  they  found 
if    the    cars    which    caught    deceased 


were  moved  by  the  force  of  gravity, 
the  deceased  did  not  assume  the  risk 
incident  to  the  cars  being  left  with- 
out the  hand  brakes  being  set,  as,  in 
the  absence  of  knowledge  that  they 
had  been  so  left  he  could  rely  upon 
the  presumption  that  the  employees  of 
defendant  had  performed  their  duty 
in  setting  the  brakes  on  the  cars.  Il- 
linois Cent.  B.  Co.  v.  Stewart,  138  C. 
C.  A.  444,  223  Fed.  30  (1915). 

B.    Collision  with  invitee  on  track. 

Defendant,  a  corporation  engaged 
in  the  mining  of  coal  and  as  a  com- 
mon carrier  in  the  operation  of  a 
railroad  which  afforded  transportation 
facilities  from  its  mine,  had  com- 
pleted and  equipped  but  had  not 
theretofore  used  a  spur  from  its  main 
line  to  its  mine.  The  father  of  de- 
ceased, as  the  company's  tenant  and 
employee,  occupied  a  dwelling  owned 
by  it  located  within  a  few  feet  of 
the  spur  track,  and  in  connection 
therewith  used  a  small  outhouse  about 
the  same  distance  from  the  track  and 
40  feet  from  the  dwelling,  there  be- 
ing a  path  along  the  track  between 
the  two  houses  which  was  the  only 
reasonably  available  walk  way,  a 
mudhole  and  an  embankment  making 
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of  and  was  the  proximate   cause   thereof,   which   contributory   negligence   de- 
fendant pleads  in  bar  of  plaintiff's  recovery. 

Wherefore,  defendant  having  fully  answered,  prays:  that  plaintiff's  action 
be  dismissed;  that  it  go  hence  without  day,  and  that  it  recover  its  cost  so 
wrongfully   incurred  herein. 

CLARK,  C.  J.  This  is  an  action  for  damage  to  the  plaintiff's 
property  by  certain  cars  standing  upon  a  siding  on  the  defendant's 
road  in  a  few  feet  or  on  the  edge  of  a  heavy  grade,  which,  being 
set  in  motion  by  the  action  of  a  negro  boy  in  releasing  the  brake 
and  removing  the  brick  with  which  it  was  blocked,  ran  violently 
down  said  grade.  On  April  27,  1917,  the  plaintiff's  wagon,  with  two 
horses  hitched  to  it,  was  standing  by  the  plaintiff's  platform,  on 
which  were  being  loaded  mirrors  and  glass,  when  three  box  cars 
loaded  with  lumber,  which  had  been  left  by  the  defendant  on  the 
sidetrack  near  the  top  of  the  grade  above  the  plaintiff's  plant,  tore 


other  means  of  access  to  the  out- 
house either  inconvenient  or  unfit  for 
such  use.  Four  houses  were  owned  by 
defendant  near  the  spur  in  that  vicin- 
ity, and  all  of  them  were  occupied  by 
persons  in  its  employ  who  habitually 
used  the  path  and  the  track  in  going 
to  and  from  its  mines.  In  the  eve- 
ning deceased,  a  4-year-old  girl,  while 
on  the  pathway  to  the  closet,  was 
struck  and  killed  by  a  5-ton  car 
owned  by  defendant  and  used  by  it 
to  haul  and  dump  ashes  for  ballast  on 
the  track.  The  car,  having  been 
used  that  day,  was  left  unblocked 
and  with  brakes  unset  on  the  spur 
near  the  dwellings,  and  b&tween  it 
and  the  closet,  and  for  some  cause  un- 
explained the  car,  as  the  child  passed 
along  the  outside  of  the  track,  started 
down  a  slight  grade  from  the  posi- 
tion it  had  occupied  for  two  hours 
prior  to  the  injury,  and  caused  her 
to  fall  in  front  of  it  on  one  of  the 
rails,  where  it  ran  against  and  killed 
her.  This  action  was  brought  by  the 
sheriff  as  administrator  to  recover 
damages  for  her  death,  and  on  mo- 
tion the  trial  court  excluded  plain- 
tiff's evidence  and  directed  a  verdict 
for  defendant.  In  reversing  that  de- 
cision, the  court  found  that  deceased 


was  not  a  trespasser  nor  a  mere  li- 
censee, but  that  she  had  the  legal 
right  to  be  at  the  place  where  she 
was  when  the  injury  occurred,  and, 
having  that  right,  defendant  owed 
her  a  higher  degree  of  duty  than  it 
would  have  had  she  been  a  trespasser 
or  a  mere  licensee.  Upon  the  ques- 
tion of  negligecnce  in  the  condition  of 
the  car,  the  court  said  that,  presum- 
ably, deceased  was  not  of  sufficient 
strength  to  cause  it  to  move  even  if 
she  had  attempted  to  do  so,  of  which 
attempt  there  was  not  the  slightest 
proof,  so  that  the  court  was  forced  to 
conclude  that  the  movement  was  in- 
duced by  the  track  grade  and  the 
car's  weight  thereon,  the  reason  why 
it  had  not  previously  changed  its  po/ 
sition  being  unexplained  and  perhaps 
unexplainable.  In  any  event,  the 
court  said  defendant  knew  either  as 
a  fact  or  as  a  legal  inference  that 
there  were  children  who  occupied 
other  houses  belonging  to  it  near  the 
place  where  its  employees  left  the 
car  on  the  track  when  they  quit 
work  that  evening  and  who  might  be 
injured  if  the  car  moved  down  the 
grade,  the  probability  of  injury  de- 
pending to  some  extent  on  the  grade, 
and    that,    with    that    knowledge   pos- 
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down  the  steep  track  and,  striking  plaintiff's  wagon,  dragged  the 
wagon  and  team  through  the  heavy  gate,  demolishing  the  wagon  and 
harness,  breaking  and  damaging  several  mirrors,  and  badly  injur- 
ing the  two  horses. 

It  was  in  evidence  that  there  was  no  derailer  or  other  device  to 
stop  cars,  such  as  are  in  general  use;  that  this  grade  was  steep  and 
dangerous,  and  that  on  former  occasions,  while  the  cars  were  being 
shifted  on  said  siding,  cars  had  gotten  away  and  had  run  down  this 
grade  by  the  plaintiff's  warehouse,  as  on  this  occasion;  also  that  a 
large  number  of  colored  people  lived  near  this  siding,  and  that  boys 
and  children  were  accustomed  to  play  about  the  place  where  these 
cars  were  left,  but  that  the  defendant,  notwithstanding  its  knowledge  of 
this  fact,  left  three  loaded  cars  standing  near  the  top  of  said  grade, 
and  failed  to  provide  derailers  or  other  devices  to  prevent  the  cars 
starting,  and  did  not  lock  the  brakes,  nor  securely  chock  the  wheels. 


sessed  by  defendant  or  available  to 
it,  it  could  not  witQi  reason  be  said 
that  no  duty  devolved  upon  it  to 
anchor  the  car  by  brake  or  block  to 
prevent  injury  to  persons,  whether 
infants  or  adults,  who,  with  its  ac- 
quiescence or  upon  its  invitation, 
were  frequently  using  either  its  tracks 
or  a  walk  way  in  close  proximity 
thereto.  Judgment  was  reversed  and 
a  new  trial  awarded.  Smith  v.  Sun- 
day Creek  Co.,  74  W.  Va.  606,  82  S. 
E.  608  (1914). 

n.     Cars  escaping  from  controL 

A.  Escape  while  being  moved  by  hand. 

1.    Collision  "witli  engine  on  main  line. 

Defendant  railroad  company  built  a 
sidetrack  about  300  yards  long  on  a 
very  steep  grade  situated  so  that  if  a 
car  from  the  sidetrack  got  loose  it 
would  run  down  the  sidetrack  and 
onto  the  main  line  for  more  than  a 
mile,  and  the  roadbed  was  very  steep 
and  crooked.  The  sidetrack  was  much 
used  by  a  lumber  dealer  as  a  loading 
and  shipping  point,  and  he  had  built 
a  dock  along  the  track  to  store  lum- 
ber on,  and  the  custom  had  been  to 
move  cars  on  the  sidetracks,  which 
were  numerous  on  the  road,  for  stor- 


ing and  shipping  lumber.  The  defend- 
ant had  a  defective  derailer  on  a  side- 
track at  the  cut,  and  about  a  week 
before  the  death  of  plaintiff's  intes- 
tate a  car  in  bad  order  with  defec- 
tive brakes  had.  been  placed  on  the 
track,  the  car  being  left,  after  re- 
pairs, with  seven  brake  shoes  instead 
of  eight.  On  the  day  in  question 
plaintiff's  intestate,  who  was  a  fire- 
man upon  the  railroad,  was  upon  an 
engine  which  was  being  operated  back- 
wards up  the  hill  towards  the  side- 
track because  defendant  had  failed  to 
put  in  a  turntable  or  Y  so  that  the 
engine  could  turn  around.  At  that 
time  the  lumber  dealer  attempted  to 
move  a  car  that  was  on  the  sidetrack, 
but,  owing  to  its  defective  brake,  was 
unable  to  control  it,  and,  the  derailer 
also  being  defective,  the  car  ran  out 
on  the  main  line  and  down  it  at  an 
ungovernable  speed.  As  .the  engine 
was  being  operated  backwards,  the 
engineer,  who  was  on  the  other  side, 
could  not  see  the  car  coming  as  he 
could  have  done  if  his  engine  had 
been  at  the  head  of  the  train,  and 
defendant  had  no  lookout  on  the  en- 
gine or  on  the  leading  car  as  the 
train  was  backing  up  the  hill.  The 
runaway  ear  colKded  with   the   train. 
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Essick  Fields,  a  colored  boy  16  years  old,  who  started  the  ears  in 
motion,  testified  that  he  and  two  other  little  darkies  were  playing 
on  these  box  ears;  that  all  three  of  them  went  on  top  of  the  cars, 
and  turned  the  brakes  loose,  and  then  put  them  back ;  that  then  they 
came  down  and  took  the  brick  out  from  under  the  wheel,  and  then 
they  stuck  it  back,  but  the  cars,  which  had  started,  smashed  the 
brick  and  kept  on  down  the  grade.  He  further  testified,  on  cross- 
examination,  that  when  he  and  his  companions  went  up  on  the  cars 
he  loosened  one  brake  on  the  middle  car;  that  it  was  not  tight  at 
all,  and  he  had  no  trouble  in  getting  it  loose;  that  the  brick  chock 
under  the  wheel  of  the  front  car  was  a  small-sized  brick,  and  he 
pulled  it  out  easily  with  his  hand;  that  there  was  no  other  chock 
on  the  wheel;  that  when  be  pulled  the  brick  out  the  car  started 
rolling;  immediately  he  put  the  brick  back,  but  the  car  smashed  the 
brick  into  sand  and  went  on;  that  he  was  the  biggest  of  the  three. 


killing  plaintiff's  intestate  and  seri- 
ously injuring  the  engineer.  In  this 
action  for  the  death  of  the  brakeman 
plaintiff  had  judgment  and  defendant 
appealed.  The  court  held  that  there 
was  evidence  of  negligence  on  the 
part  of  defendant,  in  that  it  had  no 
lookout  on  tlie  rear  end  of  the  train, 
which  was  moving  backwards,  and 
that  the  evidence  of  the  defective  de- 
railer  was  also  a  sufficient  showing  of 
negligence  to  go  to  the  jury.  The 
court  also  held  that  evidence  was 
competent  as  to  the  custom  prevailing 
on  the  railroad  for  shippers,  like  the 
lumber  dealer,  to  shift  the  cars  on 
the  sidetrack,  both  before  and  after 
they  were  loaded,  and  to  show  that 
this  was  djone  with  the  implied  knowl- 
edge and  consent  of  the  company,  so 
that,  if  there  was  negligence  on  the 
part  of  the  lumber  dealer  in  shifting 
the  cars  down  the  track  it  was  in  ac- 
cordance with  the  custom  of  defend- 
ant, and  was  with  the  knowledge  and 
consent  of  the  company,  and  if  his 
negligence  started  the  runaway  car 
it  concurred  with  and  contributed  to 
the  negligence  of  the  company  which 
permitted  him  to  do  that  and,  by  rea- 
son of  the  running  of  the  train  back- 
wards without  a  lookout  at  that   end, 


and  without  a  sufficient  derailer, 
which  should  have  derailed  the  ear 
before  it  reached  the  main  line, 
caused  the  deatlh  of  plaintiff's  intes- 
tate, as  the  jury  found,  as,  after  the 
dealer  released  the  car  the  injury  to 
plaintiff  would  not  have  occurred  ex- 
cept for  the  negligence  of  defendant 
in  the  several  parftculars  stated.  Fur- 
thermore, the  court  said,  the  death  of 
plaintiff's  intestate  was  caused  by  a 
collision,  and  that  raised  the  pre- 
sumption of  negligence  on  the  part 
of  the  carrier,  and  the  burden  was  on 
it  to  rebut  that  presumption  which 
carried  the  case  to  the  jury.  Defend- 
ant claimed  that  its  railroad  was 
built  principally  as  a  logging  road, 
but  the  court  said  that  it  was  al- 
leged in  the  pleading  and  admitted 
that  it  was  a  common  carrier,  and 
the  fact  that  it  was  a  logging  road 
built  through  a  rough  country  would 
not  avoid  its  liability  for  negligence 
as  shown  by  the  evidence,  and  that 
even  if  it  were  a  logging  road,  de- 
fendant was  liable  to  its  employees 
in  the  same  standard  of  duty  as  any 
other  railroad  system.  Judgment  was 
affirmed.  Mumpower  v.  Black  Moun- 
tain R.  Co.,  174  N.  C.  742,  94  S.  E. 
515   (1917). 
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His  younger  brother  testified  that  the  cars  did  not  start  when  they 
took  the  brakes  off,  but  as  soon  as  they  took  the  brick  out  the  cars 
started  roiling;  that,  though  he  put  the  brick  back  under  there,  the 
car  just  smashed  the  brick  up  and  went  on. 

Judge  Starbuck,  in  charging  the  jury,  told  them  that,  if  they 
found  that  the  cars  were  fastened  with  such  care  as  the  circum- 
stances required,  unless  tampered  with,  to  answer  the  issue  as  to  neg- 
ligence **No,"  unless  the  jury  should  find:  (1)  That  the  defendant 
knew,  or  could  have  known  in  the  exercise  of  ordinary  care,  that 
children  had  been  (in  the  habit  of)  playing  around  the  cars; 
(2)  that  the  defendant  company  had  reason  to  apprehend  that  the 
boys  were  likely  in  their  play  to  tamper  with  and  loosen  the  fasten- 
ings of  the  car;  (3)  that  the  defendant  failed  to  exercise  the  care 
in  fastening  the  cars  that  this  knowledge  demanded;  and  (4)  that 
if  due  care  had  been  exercised  the  cars  would  not  have  been  loosened 


2.  OoUlsion  with  person  on  spur  track. 

Plaintiff  was  an  employee  of  a  man- 
ufacturing company  which  had  a  spur 
track  connecting  with  defendants' 
railroad  upon  which  materials  for  the 
manufacturing  plant  were  placed  in 
cars  and  the  cars  were  then  moved 
along  by  employees  of  the  manufac- 
turing company  to  the  plant  as 
needed.  A  car  belonging  to  one  of 
defendant  railroad  companies  loaded 
with  material  for  the  manufacturing 
plant  was  placed  by  the  other  de- 
fendant railroad  company  upon  the 
spur  track,  and  as  the  brakes  on  the 
car  were  out  of  repair  and  wholly 
useless,  the  wheels  were  blocked  so 
that  it  was  left  securely  upon  the 
track.  Two  employees  of  the  manu- 
facturing company  whose  duty  it  was 
to  move  cars  to  the  shed,  upon  under- 
taking to  move  this  car,  found  that 
the  brakes  were  out  of  order,  but  un- 
dertook to  move  it  by  blocking  it 
with  a  piece  of  timber,  but  it  got 
away  from  them  and  ran  against 
other  cars  which  struck  plaintiff,  who 
was  employed  in  picking  up  coal 
upon  the  premisee  of  the  manufac- 
turing company.  This  action  was 
brought  against  the  two  railway  com- 


panies and  the  manufacturing  eom 
pany  .to  recover  damages  for  the  in- 
juries sustained,  and  at  the  conclu- 
sion of  all  the  evidence  the  court, 
upon  motion,  gave  a  peremptory  in- 
struction as  to  the  railroad  compa- 
nies and  plaintiff  appealed  from  a  re- 
fusal of  a  motion  for  a  new  trial. 
The  court,  in  affirming  this  judgment, 
said  it  was  certain  that  defendant 
railroad  companies,  in  failing  to  pro- 
vide the  car  with  a  reasonably  safe 
brake,  violated  no  duty  they  owed 
to  plaintiff,  and  as  it  was  left  by 
them  it  was  entirely  harmless  and, 
even  when  in  motion,  was  not  neces- 
sarily dangerous,  and  that  while  it 
remained  in  the  condition  in  which 
it  was  left  by  defendant  railroad 
companies,  plaintiff  ran  no  risk  in  go- 
ing upon  the  spur  track  in  perform- 
ing his  work,  but  that  it  was  ren- 
dered dangerous  by  the  act  of  the 
employees  of  the  manufacturing  com- 
pany in  removing  the  blocks  and  un- 
dertaking to  move  the  cars  to  the 
place  for  unloading  it  after  they  had 
investigated  and  fully  understood  the 
defective  condition  of  the  brakes. 
Logan  V.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.,  139  Ky.  202,  129  8.  W.  575 
(1910). 
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by  the  children,  and  the  injury  caused  to  the  plaintiff 's  property. 
The  jury  found  that  the  property  of  the  plaintiff  was  injured  by  the 
negligence  of  the  defendant,  as  alleged  in  the  complaint ;  that  plain- 
tiff did  not  contribute  to  the  injury  to  its  property  by  its  own  negli- 
gence, as  alleged  in  the  amended  answer,  and  that  .the  plaintiff  was 
entitled  to  recover  $700. 

The  above  states  the  essential  facts,  and  the  jury  were  justified 
upon  the  evidence  in  finding  that  the  defendant  was  guilty  of  negli- 
gence. It  had  three  cars  on  the  siding,  upon  or  near  the  edge  of  a 
steep  grade,  above  the  plaintiff's  platform,  which  he  [it]  was  in  the 
habit  of  loading  and  unloading  furniture,  of  which  fact  the  defend- 
ant was  aware.  It  was  in  evidence,  also,  that  of  the  three  cars  on 
this  siding  only  two  were  tied — i.  e.,  had  the  brakes  **set";  that  the 
defendant*  knew  that  numerous  children  lived  in  the  neighborhood, 
and  that  many  of  them  were  in  the  habit  of  playing  around  this  sid- 
ing; that  the  brakes  were  not  locked,  and  that  the  only  chock  was 


B.     Escape    during    switching    opera- 
tions. 

While  the  employees  of  the  P  W 
railway  company  were  running  an  en- 
gine slowly  along  a  track  which  con- 
nected with  a  switch  track,  it  became 
the  duty  of  deceased  to  throw  the 
switches  for  the  engine,  and  after  he 
had  done  so,  and  while  the  engine 
wafl  passing  him,  a  caboose  came 
down  an  inclined  switch  track  and 
ran  into  the  side  of  the  engine,  catch- 
ing deceased  between  the  caboose  and 
the  engine  and  killing  him.  The  ca- 
boose in  question  had  been  kicked 
upon  the  switch  track  by  defendant's 
servants,  and  one  of  the  brakemen 
ran  after  it  to  stop  it  but  failed  to 
catch  it,  and  the  court  held  that  to 
permit  the  caboose  to  run  down  the 
inclined  track  while  no  person  was  on 
it  for  the  purpose  of  controlling  its 
movement  tended  to  prove  negligence 
of  defendant's  brakeman  or  con- 
ductor, or  both.  The  principal  de- 
fense of  defendant  was  that  the  em- 
ployees who  were  handling  the  ca- 
boose and  deceased  were  fellow- 
servants,  but  the  court  found  con- 
trary   to    defendant's    contention    and 


affirmed  a  judgment  for  $5,000,  the 
maximum  fixed  by  the  statute.  Pitts- 
burgh, C,  C.  &  St.  L.  B.  Co.  V.  Bo- 
vard,  223  Dl.  176,  79  N.  E.  128 
(1906),  aflP'g  121  111.  App.  49   (1905). 

C.    Escape  of  pnsh  car. 

While  plaintiff  was  walking  down 
defendant's  spur  track  a  truck  car, 
which  was  a  small  flat  car  operated 
by  hand,  got  beyond  the  control  of 
the  section  men  running  it  and  started 
rapidly  down  a  grade  towards  plain- 
tiff, all  of  the  employees  jumping 
from  it  except  one,  who  stayed  on 
and  endeavored  to  stop  it  by  apply- 
ing the  brakes  and  also  shouted  to 
warn  plaintiff,  which  warning,  how- 
ever, plaintiff  did  not  hear  because  of 
the  noise  of  an  engine  near  him.  He 
was  struck  by  the  car  and  received 
injuries  for  which  he  brought  suit. 
He  recovered  judgment  for  $3,091.66. 
The  court  said  the  weight  of  evidentse 
tended  to  prove  that  as  the  truck 
started  down  the  grade  and  before 
plaintiff  was  seen  by  those  in  charge 
of  it,  it  got  beyond  their  control,  and 
that  it  was  impossible  for  the  em- 
ployees upon  the  car  to  stop  it  after 
they  saw  plaintiff  and  discovered  his 
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one  small  brick,  which  was  insufficient  to  stop  the  cars  Vhen  they  be- 
gan to  roll  down  the  siding;  and  that  by  reason  of  the  cars  getting 
away,  and  the  failure  of  the  defendant  to  have  a  derailer  to  keep  the 
cars  from  smashing  into  defendant's  [plaintiff 's]  wagon  and  team, 
injury  to  them,  and  also  damage  to  the  furniture  loaded  therein,  re- 
sulted. 

This  is  not  the  case  of  an  injury  caused  by  an  intervening  negli- 
gence, independent  of  the  defendant's  negligence,  and  without  which 
an  injury  would  not  have  occurred ;  but  the  negligence  of  the  defend- 
ant furnished  the  means  by  which  thoughtless  children,  without 
malice  or  intent,  started  the  cars  in  motion,  which  wrecked  the 
plaintiff's  property.  The  defendant  should  have  foreseen  this  and 
guarded  against  such  occurrence.  The  witness  Kinney,  one  of  the 
defendant's  brakemen,  who  assisted  in  placing  these  cars,  testified 
that  he  had  seen  children  on  cars  on  this  siding  three  or  four  times, 


danger.  The  court  held  that  plain- 
tiflP  was  a  trespasser  upon  the  rail- 
road track,  and  therefore  defendant's 
servants  owed  to  him  no  duty  to  keep 
a  lookout  for  his  presence  on  the 
track  or  to  operate  the  truck  with  a 
view  to  his  safety  unless,  upon  discov- 
ering his  danger,  they  could,  by  ordi- 
nary care,  have  stopped  the  car  or 
warned  him  of  its  coming  in  time 
to  have  prevented  his  injury,  and 
that  the  proof  failed  to  ehow  such 
negligence  on  the  part  of  defendant's 
servants.  The  court  also  said  that 
plaintiff  could  not  complain  of  the 
noise  made  by  the  freight  train 
though  it  had  been  unusual  or  un- 
necessary. It  was  also  held  that  the 
trial  court  should  have  excluded  evi- 
dence as  to  the  use  of  the  spur  track 
by  pedestrians,  as  the  fact  that  such 
use  of  a  railroad  track  by  the  public 
was  frequent  or  even  customary  and 
with  the  knowledge  of  the  railroad 
company,  did  not  amount  to  a  license 
to  so  use  it  or  to  make  the  railroad 
company  liable  to  a  trespasser  for  in- 
juries he  mifjht  sustain  thereon.  A 
judgment  was  reversed  and  a  new 
trial  ordered.  Illinois  Cent.  R.  Co.  v. 
Johnson,  30  Ky.  L.  Rep.  142,  97  S. 
W,  745   (1906).' 


m.    Escape  because  of  broken  coup- 
ling. 

A.    Injury  to  volunteer  attempting  to 
recouple. 

In  Evereole  v.  Wabash  R.  Co.,  249 
Mo.  523,  155  S.  W.  419  (1913),  it 
appeared  that  plaintiff,  an  experi- 
enced railroad  man,  employed  by  an- 
other company  than  defendant,  upon 
seeing  that  a  string  of  cars  had 
broken  away  from  a  switching  engine 
upon  a  grade,  stepped  upon  the  front 
board  of  the  engine  and  signaled  the 
engineer  to  increase  the  sp^^ed  of 
the  engine  so  as  to  catch  up  with 
the  cars  and  permit  him  to  adjust  the 
coupling,  but  that  the  speed  of 
the  engine  was  not  increased  quickly 
enough  and,  at  about  the  time  the 
engine  reached  the  cars,  the  other 
end  of  the  cars  came  in  contact  with 
another  train  standing  on  the  track 
and  plaintiff  was  injured  in  the  re- 
sulting collision  between  the  engine 
upon  which  he  was  riding  and  the 
loose  cars.  Negligence  was  charged 
on  the  part  of  defendant  in  permit- 
ting the  coupling  to  remain  in  a  de- 
fective condition,  causing  the  cars  to 
separate  from  the  engine,  and  also  on 
the    part    of   the    engineer   in   not    in- 
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and  that  cars  had  gotten  from  under  control  of  the  train  crew  and 
run  down  this  grade,  doing  damage,  prior  to  this  time,  and  that  on 
one  occasion  two  cars  had  gotten  loose  and  ran  down  the  grade  in 
the  nighttime,  when  no  members  of  the  crew  were  present. 

There  were  other  exceptions,  but  they  do  not  require  discussion. 
The  chief  controversy,  as  stated  in  both  briefs,  is  whether  or  not  the 
defendant's  motion  for  judgment  of  nonsuit  should  have  been  sus- 
tained. The  defendant  contends  that  it  was  not  an  insurer,  which 
is  true;  still  it  was  liable  for  injury  to  plaintiff's  property  caused 
by  its  negligence,  as  found  by  the  jury  upon  sufficient  evidence  of 
proximate  cause. 

It  is  true  that  the  act  of  the  boy  or  boys  in  removing  the  brick 
chock  preceded  the  starting  of  the  car,  but  the  position  of  the  cars 
on  a  slight  grade,  near  the  edge  of  a  steeper  grade,  insufficiently 
secured  by  brakes,  which  were  not  locked,  and  without  safe  chocks, 


creasing  the  speed  of  the  engine 
quickly  enough.  There  was  a  verdict 
and  judgment  for  $10,000  for  plaintiff, 
which,  however,  was  reversed  upon 
the  ground  that,  while  plaintiff's  case 
was  based  upon  the  theory  that  he 
volunteered  for  the  purpose  of  saving 
the  livee  of  persons  in  imminent  peril 
from  a  collision  between  the  loose 
cars  and  the  train  standing  on  the 
track,  there  was  no  evidence  to  sus- 
tain that  theory  by  showing  that 
there  were  any  persons  in  peril. 

B.     Oolllslon  "witli  driver  at  crossing. 

Deceased  was  about  to  drive  across 
defendant's  track,  and,  after  waiting 
for  a  freight  train  which  wa«  passing, 
started  across,  when  he  was  struck 
by  a  detached  portion  of  the  train 
which  was  running  wild,  and  received 
the  injuries  causing  his  death.  An 
ordinance  was  placed  in  evidence  lim- 
iting the  speed  of  trains,  and  it  was 
contended  by  defendant  that  too 
much  importance  was  attached  to  the 
ordinance.  The  court  held  that  the 
city  ordinance  did  not  contemplate 
controlling  or  regulating  the  speed  of 
a  train  separated  by  accident  from 
the  main  part  of  the  train,  because 
such   a   regulation   and   control  would 


necessarily  contemplate  a  commission 
or  license  to  run  or  operate  such  wild 
or  loose  sections  of  a  train  within  the 
city  limits,  subject  to  the  condition 
only  that  they  be  operated  within  the 
stated  limits  fixed  by  the  ordinance, 
which  the  court  considered  was  not 
contemplated  by  such  ordinance,  as  a 
wild  or  separated  section  of  a  train, 
running  without  an  engine,  was  in  it- 
self necessarily  dangerous,  but  that 
the  speed  ordinance  was  applicable 
under  such  a  situation  only  to  the  ex- 
tent that  the  speed  of  the  separated 
section  waa  acquired  as  a  result  of 
the  speed  of  the  train  from  which  it 
became  separated,  while,  on  the  other 
hand,  any  speed  which  the  separated 
part  acquired  under  its  own  momen- 
tum after  the  separation,  and  because 
of  any  incline  in  the  grade  of  the 
track,  would  not  be  within  the  pur- 
view and  control  or  regulation  of  the 
ordinance,  but  that  6uch  speed  might 
be  evidence  of  bad  management  and 
lack  of  prompt  and  efficient  control 
by  those  in  charge  of  the  separated 
or  loose  part  of  the  train,  from  which 
lack  of  prompt  and  efficient  control 
the  negligence  of  defendant  might 
be  inferred  by  the  jury.  The  court 
distinguifi/hed    the     case     in    question 
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transmuted  the  force  of  gravity  into  motion,  and  was  the  latest  and 
proximate  cause.  If  the  cars  had  not  been  on  a  grade,  negligently 
secured,  the  boy  could  not  have  started  them;  but,  if  the  act  of  the 
boy  and  the  negligence  of  the  defendant  were  concurrent,  then  the 
plaintiflP  could  sue  both  or  either.  Ridge  v.  Railroad,  167  N.  C.  510, 
83  S.  E.  762,  L.  R.  A.  1917  E  215. 

Upon  consideration  of  all  the  grounds  assigned  in  the  judgment  of 
LANE,  J.,  in  the  superior  court,  we  think  that  judgment  should  be 
reversed,  and  that  of  STARBUCK,  J.,  in  the  county  court,  should 
be  reinstated  and  aflSrmed. 

Reversed. 


from  cases  in  whieh  a  loose  car  was 
knowingly  and  purposely  sent  on  its 
way  over  a  crossing  without  any 
warning  and  without  any  means  of 
control,  saying  that  in  that  case  such 
action  would  undoubtedly  be  negli- 
gence per  se,  while  in  a  case  where 
the  separated  portion  of  the  train  was 
not  purposely  and  intentionally  sent 
on  its  way,  but  its  going  in  the  man- 
ner in  which  it  did  was  the  result  of 
accident,  the  rule  did  not  apply,  be- 
cause the  rule  was  not  that  a  pre- 
sumption had  arisen  or  existed  which 
the  defendant  was  required  to  rebut, 
but  that,  having  better  opportunity 
of  knowing  the  facts  relating  to  the 
occurrence  than  plaintiff  had,  it  ought 
to  introduce  evidence  concerning  the 
affair,  whether  plaintiff  had  estab- 
lished by  his  evidence  any  negligence 
or  not,  or,  stated  otherwise,  under 
circumstances  making  it  difficult  for 
plaintiff  to  prove  his  charges  of  neg- 
ligence, the  defendant  owed  the  duty 
of  furnishing  material  which  might 
be  adopted  and  used  as  a  basis  for  a 
conclusion  as  to  negligen-ce.  There 
were  witnesses  who  testified  to  the 
strength  of  the  coupler,  and  that  an 
extraordinary  jerk  or  strain  was  nec- 
essarily required  to  break  it,  and 
judging  from  that  and  other  evidence 
the  jury  had  the  right  to  infer  that 
it  was  due  to  negligence  in  operation 
of  the  train,  either  at  the  time  of  or 
before  the  separation,  and  that  as 
defendant's  agent  was  the  person  in 


charge  of  the  operation  and  manage- 
ment of  the  train,  such  negligence 
was  attributable  to  defendant,  and 
while  the  evidence  was  meager,  there 
was  enough  to  prevent  the  court  from 
directing  a  verdict.  It  was  held 
that  the  verdict  for  $4,000  was  ex- 
cessive. The  beneficiary  of  the  ac- 
tion was  the  widowed  mother  of  de- 
ceaeed,  and  it  appeared  that  she  was 
64  years  of  age,  with  an  expectancy 
of  18.28  years  when  her  son  was 
killed,  and  the  son  was  24  years  of 
age,  with  an  expectancy  of  39  or  40 
years.  The  mother  testified  that  he 
had  contributed  to  her  support  and 
tbat,  since  her  husband's  death,  had 
been  her  sole  support,  the  estimate  as 
to  the  amount  contributed  by  him  be- 
ing $150  a  year,  he  being  a  good, 
faithful  and  industrious  son  with  no 
bad  habits.  The  court  pointed  out 
that  at  the  time  of  his  death  the 
mother  could  have  purchased  an  an- 
nuity of  $150  per  year  for  less  than 
$2,000,  and  that  the  proper  rule  under 
such  circumstances  was  that  the 
amount  of  damages  should  be  predi- 
cated upon  the  conditions  existing  and 
the  contributions  being  made  by  de- 
ceased at  the  time  of  and  prior  to 
his  death,  rather  than  upon  specula- 
tion ae  to  a  possible  decrease  or  in- 
crease of  such  contributions.  The 
judgment  was  reversed  with  instrae- 
tions  to  grant  a  new  trial.  Chicago 
&  E.  I.  B.  Co.  V.  Vester,  47  Ind.  App. 
141,  93  N.  E.  1039  (1911).      B.L.S. 
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00NNE0TI0X7T  VALLEY  LUMBER  CO.  y.  MAINE  CENTRAL  R.  R. 

[Supreme  Court  of  New  Hampshire,  February  5,  1918.], 
—  N.  H.  — ,   103  Atl.  263. 

1.  Conflict  of  laws — ^Remedial  procedure — ^Lex  fori. 

Ordinarily  remedial  procedure  is  governed  by  the  law  of  the  place  where 
the  suit  is  brought  although  it  may  differ  materially  from  the  remedy  es- 
tablished in  the  state  or  jurisdiction  within  which  the  cause  of  action  arose. 

2.  Conflict  of  laws — ^Bules  of  procedure — ^Lez  fort 

Each  state  is  entitled  to  adopt  for  the  guidance  of  its  courts  such  rules 
or  laws  pertaining  to  the  methods  of  procedure  for  the  vindication  of  rights 
and  the  promotion  of  justice  as  it  may  deem  convenient  and  reasonable,  and 
litigants  who  resort  to  its  courts  or  are  compelled  to  appear  therein  cannot  in- 


CASE  NOTE. 

WbJtt  law  governs  an  action  to  re- 
cover damages  for  loss  or  injury 
Inflicted  in  one  jurisdiction  by  a 
negligent  act  or  omission  in  an- 
other jurisdiction. 

I.  Injuries  on  railroads,  1013-1018. 

A.  Negligent    inspection,     1013- 

1016. 

1.  Breaking  of  coupling,  1018- 

1014. 

2.  Explosion    of    locomotive, 

1014-1015. 

3.  Defective  step  on  engine, 

1015-1016. 

B.  Improperly  loaded  car,  1016- 

1017. 

C.  Insufficient  instruction  as  to 

danger,  1017-1018. 

D.  Collision,  1018. 

II.  Negligent  filling  of  prescription, 

1018-1020. 
III.  Injury  by  dog  allowed  loose,  1020- 

1021. 
rV.  Rock  thrown  by  blast,  1021. 
V.  Admiralty  cases,  1021-1029. 
A.  Fire,  1021-1023. 

1.  Fire  commencing  on  vessel 

communicated  to  dock, 
1021-1022. 

2.  Sparks  from  funnel  start- 

ing   fire    ashore,    1022- 
1023. 
19  N.  C.  C.  A.— 64 


B.  Drowning    after    collision    at 

sea,  1023-1024. 

C.  Articles  precipitated  into  water 

by  negligence  of  wharf- 
inger, 1024-1025. 

D.  Injury  to  boat  by  projection 

from  dock,  1025. 
£.  Injury  to  passenger  alighting 

during  storm,  1025-1026. 
F.  Accidents  while  loading  and 

unloading,  1026-1029. 

1.  Workman  on  wharf  injured 

by  load  escaping  down 
incline,  1026. 

2.  Workman  on  shore  struck 

by  swing  load  of  lumber, 
1026-1028. 

Person  on  dock  struck  by 
rock  falling  from  defec- 
tive tackle,  1028. 

Workman  injured  while  as- 
sisting in  carrying  barrel 
«shore,  1029. 

Workman  in  hold  injured 
by  lumber  slid  dovm 
chute,  1029. 

Goods  injured  by  breaking 
of  dock  due  to  negligent 
unloading,  1029. 


8. 


4. 


6. 


Cross-references.  Extraterritorial  ef- 
fect of  workmen's  compensation  acts, 
see  15  N.  C.  C.  A.  919-926,  9  N.  0.  C. 
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sist  upon  the  trial  af  their  rights  by  some  other  or  different  rules  of  procedure 
which  may  prevail  in  the  place  where  the  cause  of  action  arose. 

3.  Conflict  of  laws— Bemedy  in  tort  action— Lex  fort 

The  law  of  the  forum  governs  the  remedy  in  the  case  of  a  tort  ae  well  as 
in  the  case  of  a  contract. 

4.  Limitation  of  actions— Extraterritorial  effect  of  statutes. 

Statutes  of  limitation  which  do  not  abolish  rights  that  have  become  barred 
thereby  have  been  held  with  few  exceptions  to  relate  to  the  procedure  and  not 
to  the  essential  rights  of  the  parties  and  to  have  therefore  no  extraterritorial 
effect. 

6.    Limitation  of  actions — ^Foreign  statute — ^Defense. 

The  mere  fact  that  no  action  can  be  maintained  upon  a  contract  or  for  a 
tort  in  the  state  where  the  parties  have  lived  since  a  right  of  action  accrued 
which  appears  to  be  barred  by  the  local  statute  of  limitations  does  not  con- 
stitute a  valid  defense  to  the  merits  of  the  controversy  in  another  state  nor 
can  it  be  set  up  as  a  bar  to  the  action. 

6.    Limitation  of  actions — ^Foreign  statute — ^Effect. 

If  merely  the  remedy  upon  a  cause  of  action  has  ceased  to  exist,  in  con- 
sequence of  the  statute  of  limitations  of  the  state  where  the  obligations  or 
duties  involved  arose,  an  action  upon  the  merits  may  be  maintained  in  another 
jurisdiction,  the  foreign  limitation  in  such  a  case  being  designed  to  regulate 
or  limit  the  use  that  may  be  made  of  local  procedure  and  not  to  apply  to  or 
modify  the  essential  duties  assumed  by  the  parties  or  to  regulate  or  limit  their 
method  of  procedure  in  another  forum. 


A.  918-932,  10  N.  C.  C.  A.  888;  action 
for  death  where  injury  occurs  in  one 
state  and  death  in  another,  see  9  N. 
C.  C.  A.  765-771. 

Scope  of  Note.  It  should  be  noted 
that  the  question  under  discussion  is 
what  law  applies  where  negligence 
occurs  in  one  jurisdiction,  and  injury 
results  therefrom  in  another,  which 
is  distinct  from  the  question  as  to  the 
place  where  a  suit  may  be  brought. 
While  the  cases  included  in  the  note 
involving  the  jurisdiction  in  ad- 
miralty when  negligence  qpcurring 
upon  navigable  waters  results  in  in- 
jury upon  the  land,  or  vice  versa, 
may  seem  to  involve  the  latter  ques- 
tion, it  has  been  deemed  advisable  to 
include  them,  because  1;he  difference 
in  practice  and  remedies  applicable 
in  the  admiralty  jurisdiction  from 
those  of  the  common-law  courts  is 
such  that  the  practical  queetion  seems 
to  be  as  to  what  law  is  applicable 
rather  than  in  what  jurisdiction  suit 
may  be  brought.  Numerous  cases  in- 
volving the  question  under  discussion 
have  arisen  out  of  negligence  in  the 
transmission   or  delivery  of  interstate 


telegrams,  due  to  the  fact  that  some 
states  permit  recovery  for  mental 
suffering  unconnected  with  physical 
injury  or  pecuniary  loss,  while  other 
states  adhere  to  the  common-law  rule, 
tjiat  such  damages  are  not  recover- 
able, unless  connected  with  pecuniary 
injury  or  property  loss.  However,  a 
question  has  arisen  as  to  whether  the 
Act  of  Congress  of  June  18,  1910, 
amending  the  Interstate  Conmierce 
Act,  Fed.  St.  Ann.  1912  Supp.  112, 
has  not  taken  that  whole  question  out 
of  the  jurisdiction  of  the  state  courts, 
so  that  the  common-law  rule  adopted 
by  the  federal  courts  in  not  allowing 
damages  for  mental  suffering  apart 
from  physical  or  other  pecuniary  in- 
jury, is  applicable  in  all  cases  involv- 
ing interstate  telegrams,  the  majority 
of  the  courts  taking  the  view  that 
the  statutes  of  the  various  states 
upon  that  question  have  been  super- 
ceded by  the  federal  act  of  1910.  As 
illustrating  this  view,  see  Western 
Union  Tel.  Co.  v.  Lee,  174  Ky.  210, 
15  N.  C.  C.  A.  1,  Ann.  Cas.  1918  O 
1026,  192  S.  W.  70  (1917),  and  Nor- 
ris  V.  Western  Union  Tel,  Co.,  174  N. 
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7.  Limitation  of  actions — ^Foreign  statute — ^Enforcement. 

It  would  doubtless  be  competent  for  the  legislature  to  provide  that,  when 
a  foreign  statute  of  limitations  has  become  a  bar  to  the  maintenance  of  a 
suit  upon  a  cause  of  action  which  arose  in  the  foreign  jurisdiction,  such  statute 
may  be  pleaded  in  bar  of  such  suit  here,  but,  in  the  absence  of  such  a  legis- 
lative provision,  the  remedial  procedure  of  another  state  or  country  cannot 
be  enforced  by  the  courts  of  this  state. 

8.  Limitation  of  actions — ^Foreign  statute — Enforcement. 

The  principle  of  construction  which  refuses  to  enforce  foreign  statutes  of 
limitation  is  not  of  unlimited  application  and  is  usually  confined  to  causes  of 
action  which  are  recognized  at  common  law  and  which  are  not  discharged 
under  the  foreign  law  by  the  statutory  lapse  of  time. 

9.  Railroads — Setting  fire  to  international  bridge — ^Action  for  damages — ^Limi- 

tations— ^Burden  of  proof. 
In  an  action  against  a  railroad  company  for  the  burning  of  plaintiff's 
bridge  which  reached  from  a  point  in  Canada  to  a  point  in  this  state,  where 
the  cause  of  action,  had  it  been  prosecuted  in  the  Canadian  courts,  might 
have  been  barred  by  limitations,  held  that,  with  reference  to  so  much  of  the 
bridge  as  was  in  Canada,  the  burden  was  on  the  plaintiff  to  show  that  it  had 
a  valid  cause  of  action  under  the  law  of  that  country  against  the  defendant 
for  the  injury  alleged. 

10.  Limitation  of  actions — Canadian  statute — Construction — Question  of  fact. 
The  question  of  the  construction  of  a  Canadian  statute  of  limitations  is 

one  of  fact  to  be  found  from  all  of  the  competent  evidence  submitted,  includ- 


C.  92,  93  S.  E.  466  (1917),  Askew  v. 
Western  Union  Tel.  Co.,  174  N.  C. 
261,  93  S.  E.  773  (1917).  Apparently 
Texas  is  the  only  state  taking  the 
contrary  view,  and  its  views  will  be 
found  in  Western  Union  Tel.  Co.  v. 
Bailey,  108  Tex.  427,  196  S.  W.  516 
(1917),  the  opimion  of  the  court  of 
civil  appeals  being  found  in  earlier 
reports  of  the  same  case,  —  Tex.  Civ. 
App.  — ,  171  S.  W.  839  (1914),  and  — 
Tex.  Civ.  App.  — ,  184  S.  W.  519 
(1916).  Apparently  the  situation 
which  would  bring  a  telegraph  case 
within  the  scope  of  the  present  note 
has  not  been  passed  upon  by  the 
Supreme  Court  of  the  United  States. 
In  Western  Union  Tel,  Co.  v.  Brown, 
234  U.  S.  542,  58  L.  Ed.  1457,  6  N. 
0.  C.  A.  1024,  34  Sup.  Ct.  955  (1914), 
where  negligence  occurred  in  the  de- 
livery of  a  telegram  in  the  District 
of  Columbia,  and  the  injury  arose 
there,  the  telegram  having  been  sent 
from  South  Carolina,  the  plaintiff 
brought  action  in  South  Carolina  and 
recovered  damages  in  the  state  courts 
for  mental  anguish  under  the  South 
Carolina    statutes,    and    this    petition 


was  reversed  on  the  ground  that  the 
South  Carolina  statute,  as  so  applied, 
was  violative  of  the  federal  constitu- 
tion. The  cause  of  action  in  that  case 
arose  in  1908,  before  the  passage  of 
the  act  of  1910,  and  it  did  not,  of 
course,  decide  what  the  effect  would 
be  of  the  application  by  a  state  of 
its  law  permitting  damages  for  men- 
tal suffering  where  the  negligence  oc- 
curred in  another  jurisdiction,  but  the 
injury  occurred  in  the  state  where  the 
suit  was  brought.  However,  in  the 
recent  case  of  Postal  Telegraph-Cable 
Co.  V.  Warren-Godwin  Lumber  Co., 
251  U.  S.  27,  —  L.  Ed.  — ,  40  Sup. 
Ct.  69  (1919),  involving  the  extent  of 
the  liability  of  a  telegraph  company 
for  an  unrepeated  interstate  mes- 
sage, governed  by  a  contract  limit- 
ing the  liability  of  the  company  for 
missendlng  an  unrepeated  message, 
the  court  held  that  the  act  of  1910 
was  designed  to  and  did  subject  such 
companies,  as  to  their  interstate 
business,  to  the  rule  of  equality  and 
uniformity  of  rates  which  it  was 
manifestly  the  dominant  purpose  of 
the   act    to   regulate    commerce    to    es- 
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ing  the  testimony  of  experts,  when  its  solution  is  difficult  and  doubtful,  and 
the  determination  of  such  question  is  within  the  exclusive  province  of  the 
tribunal  charged  with  the  duty  of  ascertaining  litigated  facts  and  is  not  within 
the  province  of  the  law  court. 

11.  BaUroada— Betting  fire  to  international  bridge— Limitation  of   actions — 

Bight  of  action. 
In  an  action  against  a  railroad  company  for  the  burning  of  plaintiff's 
bridge  which  reached  from  a  point  in  Canada  to  a  point  in  this  state,  where 
the  cause  of  action,  had  it  been  prosecuted  in  the  Canadian  courts,  might  have 
been  barred  by  limitations,  held  that,  if  it  was  found  by  the  superior  court 
that  the  Canadian  statute  of  limitations  related  merely  to  the  remedy  and  did 
not  obliterate  the  right,  plaintiff's  right  of  action  existed  and  was  maintainable 
here  for  the  burning  of  the  Canadian  part  of  the  bridge. 

12.  Common  law — Presumption  as  to  that  of  foreign  Jurisdiction — Conclusive- 

ness. 

The  presumption  that  the  common  law  of  a  foreign  jurisdiction  is  the  same 
as  that  of  the  forum  is  not  conclusive  but  may  be  rebutted  by  evidence  that  it 
is   different. 

13.  Railroads— Setting   fii^  to   international   bridge— Limitation   of  Actions — 

Existence  of  cause  of  action. 

In  an  action   against   a  railroad   company   for    the   burning   of   plaintiff's 

bridge  which  reached  from  a  point  in  Canada  to  a  point  in  this  state,  where 

the   cause   of   action,   had   it   been   prosecuted  in   the   Canadian   courts,   might 

have  been  barred  by  limitations,  held  that,  as  the  statute   of  limitations   of 


tabliah,  a  purpose  which  would  be 
wholly  destroyed  if,  as  was  held  by 
the  court  below,  the  validity  of  con- 
tracts made  by  telegraph  companies 
as  to  their  interstate  business  con- 
tinued to  be  subjected  to  the  con- 
trol of  divergent  and  probably  con- 
flicting local  laws;  and  that  such  act 
was  an  expression  by  congress  of  this 
authority  to  bring  under  federal  con- 
trol the  interstate  business  of  tele- 
graph companies,  and  therefore  was 
an  occupation  of  the  field  by  con- 
gress which  excluded  state  action. 
In  view  of  this  decision,  it  seems 
probable  that,  if  a  case  should  be 
taken  to  the  supreme  court  involving 
the  application  by  a  state  of  its  stat- 
ute permitting  a  recovery  of  damages 
for  mental  suffering  in  an  action  for 
damages  arising  within  the  state  be- 
cause of  negligence  occurring  in  an- 
other state  in  the  delivery  of  a  tele- 
gram, the  court  would  hold  that  the 
act  of  1910  had  superseded  the  state 
statute,  and  that  the  federal  rule  as 
to  such  damages  would  apply,  espe- 
cially in  view  of  the  fact  that  the 
court,    to    sustain    its    position,    cited 


several  state  decisions  holding  that 
the  act  of  1910  had  the  effect  of 
superseding  the  state  statute  upon  the 
question  of  damages  for  mental  suf- 
fering, including  the  North  Carolina 
and  Kentucky  decisions  above  cited. 
Because,  therefore,  of  the  probabil- 
ity that  the  question  under  discussion, 
in  so  far  as  it  applies  to  interstate 
telegrams,  may  be  disposed  of  by  the 
application  of  the  federal  rule  in  all 
such  cases,  it  does  not  seem  advisable, 
to  set  out  at  length  the  cases  involv- 
ing negligence  in  the  transmission  or 
delivery  of  telegrams  where  the  neg- 
ligence occurred  in  one  jurisdiction 
and  the  injury  in  another,  and  such 
cases  are  merely  cited.  Western 
Union  Tel.  Co.  v.  Burris,  102  C.  C.  A. 
386,  179  Fed.  92  (1910);  Western  Un- 
ion Tel.  Co.  V.  Woodard,  84  Ark.  323, 
13  Ann.  Cas.  354,  105  S.  W.  579 
(1907);  Western  Union  Tel.  Go.  v. 
Hanley,  85  Ark.  263,  107  S.  W.  1168 
(1908);  Western  Union  Tel.  Co.  v. 
Griffin,  92  Ark.  219,  122  S.  W.  489 
(1909);  Western  Union  Tel.  Co.  v. 
Crenshaw,  93  Ark.  415,  125  S.  W.  420 
(1910);    Western    Union    Tel.    Co.    v. 
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this  state  had  not  run  against  the  enforcement  of  the  claim  and  as  the  re- 
sulting damage  caused  by  the  alleged  negligence  occurred  in  this  state,  a  cause 
of  action  thereupon  arose  in  favor  of  plaintiff  which  was  governed  and  de- 
fined by  the  law  of  this  state. 

14.  Kegligence — ^Damage  to  property  in  foreign  Jorlsdlction^-Iiocality  of  act. 
If  a  person  while  in  one  jurisdiction  performs   a  negligent  act  which  is 

the  proximate  cause  of  damage  to  property  in  another  jurisdiction,  the  locality 
of  the  act  is  deemed  at  common  law  to  be  the  same  as  that  of  the  damage. 

15.  Railroads — Setting  fire  to  international  bridge — ^Proximate  result  of  foreign 

negligence — Right  of  recovery. 
In  an  action  against  a  railroad  company  for  the  burning  of  plaintiff's 
bridge  which  reached  from  a  point  in  Canada  to  a  point  in  this  state,  where  the 
cause  of  action,  had  it  been  prosecuted  in  the  Canadian  courts  might  have 
been  barred  by  limitations,  held  that,  if  by  defendant's  negligence  the  bridge 
was  set  on  fire  in  Canada  and  the  conflagration  extended  to  the  part  of  the 
bridge  in  this  state  and  consumed  it,  such  damage  was  the  proximate  result 
of  the  defendant's  negligence  for  which  it  might  be  held  responsible  in  the 
action  brought  against  it. 

16.  Railroads — Setting  fire  to  international  bridge— New  Hampshire  statute — 

Right  of  recovery. 

In   an  action  against   a  railroad   company   for   the   burning   of   plaintiff's 

bridge  which  reached  from  a  point  in  Canada  to  a  point  in  this  state,  where 

defendant   was  operating  its   engine   in   Canada  when   the   damage    was   done, 

held  that  recovery  could  not  be  had  under  P.  S.  ch.  159,  §29,  providing  that 


See,  94  Ark.  86,  126  S.  W.  78  (1^10) ; 
Western  Union  Telegraph  Co.  v.  Tur- 
ley,  108  Ark.  92,  156  S.  W.  836 
(1913);  Western  Union  Tel.  Co.  v. 
Lacer,  122  Ky.  839,  5  L.  B.  A.  (N. 
S.)  751,  121  Am.  St.  Rep.  502,  93  S. 
W.  34  (1906);  Hornthal  v.  Western 
Union  Tel.  Co.,  166  N.  C.  602,  82  S. 
E.  851  (1914);  Balderston  v.  Western 
Union  Tel.  Co.,  79  S.  C.  160,  60  S.  E. 
435  (1908);  Fail  v.  Western  Union 
Tel.  Co.,  80  S.  C.  207,  60  S.  E.  697 
(1908);  petition  for  rehearing  denied, 
61  S.  E.  258  (1908);  Western  Union 
Tel.  Co.  V.  Cooper,  29  Tex.  Civ.  App. 
591,  69  S.  W.  427  (1902);  Western 
Union  Tel.  Co.  v.  Blake,  29  Tex.  Civ. 
App.  224,  68  S.  W.  526  (1902);  West- 
em  Union  Tel.  Co.  v.  Christensen 
(Tex.  Civ.  App.),  78  S.W.744  (1904). 

Cases  in  which  negligence  and  the 
accident  resulting  therefrom  occurred 
in  the  same  jurisdiction,  but  the  death 
of  the  injured  person,  for  which  suit 
was  brought,  occurred  in  another 
jurisdiction,  also  have  been  excluded. 

Cases  involving  injuries  to  bridges 
and  other  structures  from  negligent 
operation  of  vessels  are  excluded  be- 


cause in  those  cases  the  question  is 
generally  as  to  whether  the  injury 
occurred  upon  the  land  or  upon  the 
water,  due  to  the  contention  being 
made  that  the  structure  was  not  a 
part  of  the  land. 

L     Injuries  on  railroads. 

A.     Negligent  inspection. 

1.     Breaking  of  coupling. 

Plaintiff,  a  citizen  of  Alabama,  was 
employed  as  a  brakeman  under  a  con- 
tract made  in  Alabama  by  defendant, 
an  Alabama  corporation,  operating  a 
railroad  extending  from  Tennessee 
through  Alabama  into  Mississippi,  the 
freight  train  upon  which  plaintiff  was 
engaged  running  from  a  point  in 
Alabama  to  a  point  in  Mississippi. 
He  was  injured  through  the  breaking 
of  a  link  between  two  cars  in  a 
freight  train  which  was  proceeding 
over  this  route,  the  break  occurring 
in  Mississippi.  The  negligence,  if  any, 
causing  the  injury,  was  that  of  fellow- 
servantfl  of  plaintiff  in  failing  to 
properly  inspect  the  links,  and  there 
was    evidence    tending    to    show    that 
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the  "proprietors  of  a  railroad  shall  be  liable  for  all  damages  to  any  person 
or  property  by  fire  from  any  locomotive  or  other  engine  upon  their  road,  and 
that  this  was  true  even  though  the  defendant  was  authorized  by  the  legis- 
lature to  operate  a  railroad  in  this  state  and  was  so  operating  one. 

Action  against  a  railroad  company  for  the  burning  of  plaintiff's 
bridge  which  reached  from  a  point  in  Canada  to  a  point  in  New 
Hampshire.    Case  discharged. 

For  plaintiff— Herrick,  Smith,  Donald  &  Farley,  Daniel  J.  Lyne 
and  Sullivan  &  Daley  (Daniel  J.  Lyne,  orally). 

For  defendant — Rich  &  Marble  (George  F.  Eich,  orally). 

Case  for  damages  caused  by  a  fire  alleged  to  have  been  set  by 
the  defendant.  Facts  agreed.  On  July  14,  1911,  the  plaintiff  was 
the  owner  of  a  trestle  bridge  extending  from  Auckland  in  the  Prov- 
ince of  Quebec  and  Dominion  of  Canada  to  Pittsburg  in  this  state, 
spanning  Hall  stream,  which  is  the  international  boundary  at  that 


this  negligence  occurred  in  Alabama. 
By  the  statute  of  Alabama,  the  fel- 
low-servant rule  was  abolished,  but  it 
was  dn  force  in  Mississippi,  and  an 
instruction  was  tendered  that,  as  the 
negligence  which  produced  the  cas- 
ualty transpired  in  Alabama,  recovery 
could  be  had  there,  regardless  of 
where  the  consequences  of  that  neg- 
ligence manifested  itself.  The  court 
held,  however,  that  the  cause  of  ac- 
tion arose  in  Mississippi  where  the 
injury  occurred,  and  that  recovery 
must  be  had,  if  at  all,  under  tihe  laws 
of  that  state,  saying:  "For  all  that 
occurred  in  Alabama,  therefore,  no 
cause  of  action  whatever  arose.  The 
fact  which  created  the  right  to  sue — 
the  injury — without  which  confessedly 
no  action  would  lie  anywhere,  trans- 
pired in  the  state  of  Mississippi.  It 
was  in  that  state,  therefore,  necessar- 
ily that  the  cause  of  action,  if  any, 
arose;  and  whether  a  cause  of  action 
arose  and  existed  at  all,  or  not,  must 
in  all  reason  be  determined  by  the 
law  which  obtained  at  the  time  and 
place  when  and  where  the  fact  which 
is    relied    on    to    justify    a    recovery 


transpired."  For  the  error  in  refus- 
ing to  instruct  the  jury  to  find  for 
defendant,  the  judgment  in  favor  of 
plaintiff  was  reversed.  Alabama  G. 
S.  R.  Co.  V.  Carroll,  97  Ala.  126,  13 
Am.  Neg.  Cas.  58,  18  L.  B.  A.  433,  38 
Am.  St.  Rep.  163,  11  So.  803   (1892). 

2.     Explosion  of  locomotiTe. 

Due  to  the  failure  of  the  railroad 
company  to  properly  inspect  and  re- 
pair a  locomotive  in  Pennsylvania,  an 
explosion  occurred  in  New  Jersey,  in- 
juring a  flagman  and  resulting  in  his 
death,  for  wliich  action  was  brought 
in  Pennsylvania.  There  was  a  judg- 
ment for  plaintiff,  and  upon  appeal 
the  judgment  was  at  first  reversed 
upon  the  assumption  that  the  death 
occurred  in  New  Jersey,  the  court 
saying  that,  no  matter  how  great  the 
negligence  of  the  defendant  nor  where 
it  began  or  continued,  there  was  no 
cause  of  action  in  favor  of  anybody 
until  an  injury  was  received,  and,  as 
soon  as  decedent  was  injured,  he  had 
a  common-law  right  of  action  which 
was  transitory  and  enforceable  in  any 
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point.  On  that  date  one  of  the  defendant's  locomotives,  which  it 
was  operating  within  Auckland,  set  fire  to  the  bridge,  which  was 
burned  and  destroyed.  The  fire  originated  in  that  town,  but  spread 
to  that  part  of  the  bridge  located  in  Pittsburg  and  destroyed  it. 
The  defendant  claimed  that  the  statute  of  Canada  (chapter  37,  Rev. 
Stats.  §  306)  applicable  to  the  facts,  requiring  suit  to  be  commenced 
within  one  year  after  the  injury  occurred,  was  a  bar  to  this  action, 
which  was  begun  November  18,  1916.  The  sole  question  transferred 
without  a  ruling  from  the  April  term,  1917,  of  the  superior  court,  is 
whether  the  Canadian  statute  is  a  bar. 

WALB[ER,  J.  It  is  admitted  by  the  plaintiff  that  its  cause  of 
action,  if  prosecuted  in  the  courts  of  Canada,  is  barred,  or  may  be 
barred  by  statutory  limitation.  The  statute  referred  to  (chapter  37, 
Rev.  Can.  Stats.  1906)  provides  in  section  298  for  the  recovery  of 
damages  from  a  railroad  caused  by  a  fire  started  by  a  locomotive 
used  by  the  railroad,  whether  guilty  of  negligence  or  not,  and  in 
section  306  that: 


common-law  jurisdiction  where  de- 
fendant could  be  served.  However, 
when  he  died  without  having  brought 
suit,  his  right  died  with  him,  and 
there  was  no  survivorship  to  any  one; 
but  by  statute,  a  new  right  arose,  de- 
rivative in  its  nature  and  not  main- 
tainable when,  if  he  had  lived,  he 
could  not  have  recovered,  this  new 
right  being  based  entirely  on  statute 
and  vesting  in  the  party  to  whom  it 
was  given  by  the  statute  of  the  juris- 
diction in  which  it  arose.  On  re- 
hearing it  appeared  that  decedent, 
after  the  accident,  was  brought  back 
to  Pennsylvania  and  died  there,  and 
the  judgment  of  the  trial  court  was 
therefore  affirmed,  the  court  saying 
that  the  case  was  tried  in  the  court 
below,  and  on  the  first  argument  was 
argued  on  the  theory  that  the  initial 
negligence  of  the  defendant  occurred 
in  Pennsylvania  and  continued  and 
became  part  of  the  proximate  cause 
of  the  accident  in  New  Jersey,  and 
that,  owing  to  that  view,  the  fact  was 
not  disclosed  that  deceased,  although 
injured  in  New  Jersey,  had  been 
brought    home    and    died    in    Pennsyl- 


vania.     Hoodmacher    v.    Lehigh    Val. 
R.  Co.,  218  Pa.  21,  66  Atl.  975  (1907). 

3.    Defective  step  on  engine. 

Plaintiff,  a  locomotive  fireman,  sus- 
tained an  injury  resulting  in  the  am- 
putation of  one  of  his  legs,  due  to  a 
step  on  the  engine  upon  which  he  was 
employed  becoming  loose  and  turning 
when  he  stepped  upon  it.  The  route 
upon  which  he  was  employed  extended 
from  a  point  in  Missouri  to  a  point 
in  Tennessee,  running  through  Ar- 
kansas, where  the  accident  occurred. 
The  accident,  however,  was  due,  in 
part  at  least,  to  the  negligence  of 
defendant's  employee  whose  duty  it 
was  to  inspect  engines  at  a  point  in 
Missouri.  It  was  contended  by  de- 
fendant that  its  duties  were  imposed 
and  governed  by  the  laws  of  Missouri, 
where  plaintiff  was  employed  and  the 
contract  of  service  was  entered  into, 
and  that  the  risks  assumed  by  the 
contract  of  employment  were  deter- 
mined by  the  laws  of  that  state;  that 
the  relation  of  master  and  servant 
could    be    created    between    them    by 
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"All  actions  or  suits  for  indemnity  for  any  damages  or  injury  sustained 
by  reason  of  the  construction  or  operation  of  the  railway  shall  be  commenced 
within  one  year  next  after  the  time  when  such  supposed  damiage  is  sus- 
tained, or,  if  there  is  continuation  of  damage,  within  one  year  next  after  the 
doing  or  committing  of  such  damage  ceases,  and  not  afterwards." 

As  to  SO  much  of  the  plaintiflf's  bridge  as  was  located  withm  the 
territorial  boundaries  of  Canada,  it  is  not  doubted  that  the  statutes 
of  that  province  would  be  applicable  in  an  action  there.  Hence 
the  question  arises  whether,  since  the  statutory  period  of  limitation 
prescribed  in  section  306  became  complete  long  before  this  suit  was 
begun,  it  constitutes  a  defense  which  may  be  relied  upon  in  this 
state. 

It  is  too  well  settled  to  require  the  citation  of  authorities  that, 
ordinarily,  remedial  procedure  is  governed  by  the  law  of  the  place 
where  the  suit  is  brought,  although  it  may  diflfer  materially  from 
the  remedy  established  in  the  state  or  jurisdiction  within  which  the 
cause  of  action  arose.  Each  state  is  entitled  to  adopt  for  the  guid- 
ance of  its  courts  such  rules  or  laws  pertaining  to  the  methods  of 
procedure  for  the  vindication  of  rights  and  the  promotion  of  justice 


contract,  and  that  the  duties  and  risks 
assumed  grew  out  of  that  relation. 
The  court  held  that  while  the  rela- 
tion was  created  by  contract,  the  duty 
upon  which  the  plaintiff  relied  to  re- 
cover in  the  action,  if  it  existed,  was 
imposed  by  law  and  arose  from  the 
relation  rather  than  the  contract,  and 
held  that  the  liability  was  governed 
by  the  law  of  Arkansas,  which  ex- 
cluded as  fellow-servants  those  em- 
ployees of  a  railroad  placed  in  any 
other  department  or  service  of  the 
corporation,  and  that,  under  that 
statute,  the  inspector  in  the  state  of 
Missouri  was  not  a  fellow-servant 
with  plaintiff,  and  judgment  for  plain- 
tiff was  affirmed.  Kansas  City,  Ft.  S. 
&  M.  B.  Co.  V.  Becker,  67  Ark.  1,  46 
L.  B.  A.  814,  77  Am.  St.  Bep.  78,  53 
S.  W.  406  (1899). 

B.     Improperly  loaded  car. 

While  plaintiff,  a  member  of  a 
bridge  gang,  was  riding  in  a  box  car 
upon  defendant's  road,  lumber,  which 
had  been  negligently  loaded  upon  a 
car  ahead  of  the  one  in  which  he  was 


riding,  fell  from  the  car,  one  end  of 
a  piece  of  timber  striking  the  ground 
and  the  other  entering  the  door  of 
the  car  striking  plaintiff,  and  causing 
severe  injuries  for  which  this  action 
was  brought.  It  was  held  that  there 
was  no  error  in  the  refusal  of  the 
trial  court  to  allow  defendant  to  prove 
that,  under  the  laws  of  New  Mexico 
where  the  car  of  lumber  was  loaded, 
it  would  not  be  liable  if  the  injury 
sustained  was  caused  by  the  act  of 
plaintiff's  fellow-servant,  as  the  in- 
jury occurred  in  Texas,  and,  if  it  was 
caused  by  the  negligence  alleged,  the 
laws  of  that  state,  and  not  of  New 
Mexico,  would  determine  the  liabil- 
ity of  defendant  for  the  injury.  The 
plaintiff  alleged  that  his  jaw  was 
strained;  that  his  teeth  were  knocked 
out,  together  with  a  large  piece  of 
the  jaw  bone,  and  that  the  blow  also 
injured  his  spine,  loins,  legs,  arms  and 
chest,  causing  debilitation  and  pain  in 
all  those  parts,  and  there  was  a  judg- 
ment for  $5,000,  which,  however,  was 
reversed  for  an  error  in  instructions. 
El  Paso  &  N.  W.  By.  Co.  v.  Mc- 
Comas  (Tex.  Civ.  App.),  72  8.  W.  629 
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as  it  may  deem  convenient  and  reasonable;  and  litigants  who  resort 
to  its  courts  or  are  compelled  to  appear*  therein  cannot  insist  upon 
the  trial  of  their  rights  by  some  other  or  different  rules  of  proce- 
dure which  may  prevail  in  the  place  where  the  cause  of  action  arose. 
While  the  rights  and  liabilities  of  parties  under  a  foreign  contract 
are  to  be  determined  according  to  the  foreign  law,  the  remedies 
of  the  forum  must  be  observed.  And  this  is  equally  true  with  refer- 
ence to  actions  of  tort.  Beacham  v.  Portsmouth  Bridge,  68  N.  H. 
382,  40  Atl.  1066,  73  Am.  St.  Rep.  607;  McDonald  v.  Railway,  71 
N.  H.  448,  450,  52  Atl.  982,  59  L.  R.  A.  448,  93  Am.  St.  Rep.  550. 

Statutes  of  limitation  of  actions,  which  do  not  abolish  rights  which 
have  become  barred  thereby,  have  been  held,  with  few  exceptions, 
to  relate  to  the  procedure,  and  not  to  the  essential  rights  of  the  par- 
ties, and  to  have  therefore  no  extraterritorial  effect.  The  mere  fact 
that  no  action  can  be  maintained  upon  a  contract  or  for  a  tort  in  the 
state  where  the  parties  have  lived  since  a  right  of  action  accrued, 
which  appears  to  be  barred  by  the  local  statute  of  limitations,  does 
not  constitute  a  valid  defense  to  the  merits  of  the  controversy  in  an- 


(1903).  Upon  a  second  appeal  of  this 
case  from  a  judgment  for  $4,500  in 
favor  of  plaintiff,  the  court  adhered 
to  its  former  opinion  upon  the  ques- 
tion under  consideration,  and  affirmed 
the  judgment  for  plaintiff.  36  Tex. 
Civ.  App.  170,  81  S.  W.  760  (1904). 

O.    TnimffldMit  Instractioii  as  to  dan- 
ger. 

A  train  consisting  of  four  engines 
and  other  cars  was  sent  out  from  a 
point  in  Pennsylvania  to  clear  the 
track  of  snow,  and  while  proceeding 
through  a  cut  in  New  Jersey  the  four 
engines  rushed  into  a  mass  of  snow 
and  the  first  two  were  thrown  off  the 
track,  and  deceased,  an  engineer  upon 
the  second  engine,  was  pinned  by  his 
engine  against  the  embankment,  re- 
ceiving injuries  from  which  he  died 
the  next  day  in  Pennsylvania,  and 
this  action  was  brought  by  his  widow 
for  damages  for  his  negligent  death. 
From  a  denial  of  a  motion  to  set 
aside  a  judgment  of  nonsuit  plaintiff 
appealed.  It  appeared  to  have  been 
conceded    that    it    was    necessary    to 


show  an  act  of  negligence  in  Pennsyl- 
vania, which  was  the  proximate  cause 
of  the  injury  received  in  New  Jer- 
sey, and  the  act  of  negligence  alleged 
was  that  deceased  was  sent  out  upon 
the  road  without  sufficient  informa- 
tion concerning  the  obstruction  in  his 
path  and  the  work  he  was  to  do,  and 
that  the  failure  of  the  company  to 
give  him  such  information  before  he 
left  Pennsylvania  was  the  proximate 
cause  of  the  injury  which  resulted  in 
his  death,  and  the  court  said  that, 
unless  a  negligent  act  or  omission  in 
Pennsylvania  which  was  directly  re- 
sponsible for  the  injury  received  in 
New  Jersey  was  shown  by  the  evi- 
dence, there  was  no  question  of  juris- 
diction to  be  submitted.  The  court 
found  that  the  testimony  showed  that 
none  knew  better  than  the  trainmen 
the  condition  of  the  road,  the  nature 
of  the  work  on  which  they  entered, 
and  the  dangers  incident  to  it,  and 
that  the  risks  involved  in  the  work  of 
opening  the  road  were  intelligently 
assumed  by  deceased,  and,  as  there 
was  a  failure  to  show  negligence,  the 
judgment  was  affirmed.     Derr  v.  Le- 
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other  state,  nor  can  it  be  set  up  as  a  bar  to  the  action.  If  merely 
the  remedy  upon  the  cause  of  action  has  ceased  to  exist,  in  conse- 
quence of  the  statute  of  limitations  of  the  state  where  the  obligations 
or  duties  involved  arose,  an  action  upon  the  merits  may  be  main- 
tained in  another  jurisdiction.  The  foreign  limitation  in  such  a  case 
is  designed  to  regulate  or  limit  the  use  that  may  be  made  of  local 
procedure,  and  not  to  apply  to  or  modify  the  essential  duties  as- 
sumed by  the  parties,  or  to  regulate  or  limit  their  method  of  proce- 
dure in  another  forum.  This  is  in  effect  a  finding  of  legislative  inten- 
tion, which  has  been  so  often  recognized  and  enforced  by  common- 
law  courts  that  it  has  assumed  the  form  and  force  of  positive  law 
in  most  jurisdictions. 

Nearly  100  years  ago  Judge  Story  held,  in  Le  Roy  v.  Crownin- 
shield,  2  Mason  151,  176,  Fed.  Gas.  No.  8,268,  that  a  plea  of  the  stat- 
ute of  limitations  of  the  state  where  a  contract  was  made  is  no  bar 
to  a  suit  brought  in  a  foreign  tribunal  to  enforce  the  contract. 
This  result  was  reached,  notwithstanding  his  severe  criticism  of  the 
doctrine  which  upon  principle  he  believed  was  wrong,  because: 


high  Val.  R.  Co.,  158  Pa.  365,  17  Am. 
Neg.  Cas.  249n,  38  Am.  St.  Bep.  848, 
27  Atl.  1002  (1893). 

D.  OoUision. 

In  Chicago,  St.  L.  &  N.  O.  B.  Co. 
V.  Doyle,  60  Miss.  977,  16  Am.  Neg. 
Cas.  367n  (1883),  an  action  for  dam- 
ages for  the  kilUng  of  plaintiff's  hus- 
band, an  engineer,  in  a  collision  oc- 
curring in  Tennessee,  was  brought  un- 
der the  statute  of  that  state  in  Mis- 
sissippi. The  court  held  that  the 
right  of  plaintiff  was  determinable  by 
the  law  of  Tennessee,  in  which  state 
the  killing  occurred,  and  said  that 
the  view  that  no  recovery  could  be 
had  in  Mississippi  except  for  a  result 
traceable  to  an  omission  of  duty  in 
that  state  was  unfounded,  and,  while 
physical  force  proceeding  from  one 
state  and  inflicting  injury  in  another 
might  give  rise  to  an  action  in  either 
state,  the  omission  of  some  duty  in 
one  state  could  not  transfer  a  conse- 
quence of  it  which  was  manifested 
physically  in  another  state.  The  true 
view,  the  court  said,  was  that  the 
legal  entity  called  the  corporation  was 


omnipresent  on  its  railroad,  and  the 
presence  .or  absence  of  negligence 
with  respect  to  an  occurrence  at  any 
point  on  the  line  was  not  to  be  re- 
solved by  the  place  at  which  any  of- 
ficer or  employee  failed  to  perform 
his  duty,  but  that  the  question  was 
as  to  the  duty  operating  effectually 
at  the  place  where  its  alleged  fail- 
ure caused  harm  to  result,  and,  as  the 
locality  of  the  collision  was  in  Ten- 
nessee, it  was  there,  if  anywhere,  that 
the  company  was  remiss  in  duty,  for 
it  was  there  that  its  proper  caution 
should  have  been  used.  The  court 
found  that  there  was  no  negligence  on 
the  part  <of  the  railroad  company  and 
affirmed  the  judgment  of  the  trial 
court  upon  the  first  trial  in  excluding 
all  the  evidence  for  the  plaintiff  and 
instructing  the  jury  to  find  for  de- 
fendant, and  reversed  a  judgment  set- 
ting aside  the  first  verdict,  and  also 
reversed  a  judgment  for  plaintiff  upon 
the  second  trial. 

n.     Negligent  filling  of  prescription. 

Plaintiff's    intestate     was    sick     in 
Maryland  with  typhoid  fever,  and  the 
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**pie   error,   if   any   has   been   committed,   is   too    strongly    ingrafted   into 
the  law,  to  be  removed  without  the  interposition  of  some  superior  authority.'' 

See  Story,  Confl.  Laws,  §  576 ;  Townsend  v.  Jemison,  9  How.  407, 
13  L.  Ed.  194;  1  Wood,'Lims.  36. 

Although  the  parties  had  lived  in  the  state  under  whose  laws  the 
liability  was  incurred  until  the  statutory  limitation  of  that  state 
took  effect,  it  has  been  held  in  accordance  with  the  general  rule  that 
such  limitation  was  of  no  avail  in  the  courts  of  another  state.  Per- 
kins V.  Guy,  55  Miss.  153,  30  Am.  Rep.  510 ;  Bulger  v.  Roche,  11  Pick. 
(Mass.)  36,  22  Am.  Dec.  359;  Townsend  v.  Jemison,  supra;  Thompson 
V.  Reed,  75  Me.  404.    And  Wharton  (2  Confl.  Laws,  §  537),  says: 

**Thi8  is  undoubtedly  the  rule  in  the  absence  of  a  statute  of  the   forum 
to  the  contrary." 

See  Wood,  Lims.  323 ;  Angell,  Lims.  62. 

In  Paine  v.  Drew,  44  N.  H.  306,  320,  the  general  rule  was  stated  as 
follows : 

''We  believe  that  the  authorities,  both  from  the  civil  and  the  common  law. 


attending  physician  gave  him  a  pre- 
scription which  was  taken  to  defend- 
ant's drugstore  in  the  District  of 
Columbia  where  it  was  erroneously 
filled,  and  the  medicine  taken  by  in- 
testate, which,  it  was  alleged,  caused 
his  death,  and  this  action  was  brought 
for  damages.  At  the  conclusion  of 
plaintiif's  evidence,  defendant  moved 
the  courts  to  direct  a  verdict  in  his 
favor  on  the  grounds  that  the  evi- 
dence did  not  tend  to  show  an  injury 
done  and  happening  within  the  limits 
of  the  District  of  Columbia,  as  al- 
leged in  the  declaration,  but  in  the 
state  of  Maryland,  and  that,  under 
the  declaration,  the  plaintiff's  cause 
of  action,  if  he  had  one,  was  not 
given  by  the  District  Code  but  by  the 
Maryland  statute.  The  court  an- 
nounced that  under  the  pleadings  and 
evidence  as  the  case  then  stood,  it 
would  direct  a  verdict  in  favor  of  de- 
fendant, whereupon  plaintiff  asked  for 
time  to  apply  for  leave  to  amend  by 
referring  to  the  declaration  to  the 
statutes  of  both  Maryland  and  the 
District  of  Columbia  similar  to  Lord 
Campbell's  Act.  The  motion  was  over- 


ruled, and  the  court  gave  plaintiff 
leave  to  amend  by  declaring  upon  the 
Maryland  statute  alone,  which  plain- 
tiff declined  to  do,  and  it  was  stipu- 
lated that  a  juror  should  be  with- 
drawn with  authority  to  the  court  to 
enter  judgment  in  favor  of  defendant 
if  it  should  deny  plaintiff's  motion 
to  amend,  such  judgment  to  have  the 
same  effect  and  to  preserve  to  plain- 
tiff the  same  right  as  if  the  court 
had  directed  verdict  for  ^  defendant 
and  entered  judgment  thereon,  and 
plaintiff,  upon  the  court's  refusal  to 
allow  the  proposed  amendment  and 
ruling  equivalent  to  a  direction  to 
the  jury  to  return  a  verdict  for  de- 
fendant, brought  this  appeal.  The 
court  held  that,  since  a  tort  like  the 
one  declared  upon  included  both  the 
act  which  caused  the  injury  and  the 
damage  consequent  thereon,  the  ac- 
tion might  be  maintained  in  the  Dis- 
trict of  Columbia  where  the  negli- 
gence which  caused  the  death  oc- 
curred, inasmuch  as  both  jurisdictions 
had  statutes  permitting  recovery  for 
death,  and  that,  while  the  action  lay 
to  recover  damages  for  death,  the  gist 
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concur  in  establishing  the  rule  that  the  nature,  validity,  construction,  and 
effect  of  contracts  is  to  be  determined  by  the  law  of  the  place  where  the 
contract  is  made  or  is  to  be  performed  (lex  loci  contractus),  but  that  all  the 
remedies  for  enforcing  such  contracts  are  regulated  by  the  law  of  the  place 
where  such  remedies  are  pursued  (lex  fori),  and  that  ordinarily  the  statute 
of  limitations  of  a  state  does  not  in  any  way  attach  itself  to  or  affect  the 
contract;  it  is  no  part  of  the  lex  loci,  but  affects  and  limits  the  remedy 
merely,  and  belongs  purely  to  the  lex  fori;  that  it  does  not  operate  as  a  dis- 
charge of  the  contract,  or  as  a  defense  against  the  contract  itself,  but  is  in- 
terposed as  a  bar  to  the  maintenance  of  an  action;  it  limits  the  time  within 
which  the  remedy  must  be  pursued  or  applied." 

It  was  accordingly  held  that  an  action  may  be  maintained  in  our 
courts,  when  not  barred  by  our  statute  of  limitations,  upon  a  con- 
tract made  in  another  state,  though  action  thereon  was  barred  by 
the  statute  of  that  state.  Doubtless  it  would  be  competent  for  the 
legislature  to  provide  that  when  a  foreign  statute  of  limitations  has 
become  a  bar  to  the  maintenance  of  a  suit  upon  a  cause  of  action 
which  arose  in  such  foreign  jurisdiction,  it  may  be  pleaded  in  bar 
of  such  suit  here.  Wharton,  Confl.  Laws,  §  537a.  But  in  the  ab- 
sence of  such  legislative  provision,  the  remedial  procedure  of  another 
state  or  country  cannot  be  enforced  by  the  courts  of  this  state. 


of  the  action  for  the  tort  was  the 
wrongful  act  itself  resulting  in  death, 
and  the  place  of  death  ought  not  to 
determine  the  existence  or  nonexist- 
ence of  a  cause  of  action.  The  judg- 
ment was  reversed  and  a  new  triaf 
ordered.  Moore  v.  Pywell,  —  App. 
D.  C.  — ,  9  L.  E.  A.  (N.  S.)  1078 
(1907). 

in.    Injury  by  dog  allowed  loose. 

The  defendant  resided  and  was  en- 
gaged in  business  in  Massachusetts, 
where  he  kept  a  dog  which  strayed 
into  New  Hampshire  and  bit  plaintiff. 
This  action  was  brought  to  recover 
damages  for  the  injury  sustained. 
There  was  a  verdict  for  plaintiff,  to 
which  defendant  excepted.  The  court 
held  that  to  maintain  an  action  in 
tort  founded  upon  an  injury  to  per- 
son or  property,  and  not  upon  a 
breach  of  contract,  the  act  which  was 
the  cause  of  the  injury  and  the  foun- 
dation of  the  act  must  at  least  have 
been  actionable  or  punishable  by  the 
law  of  the  place  in  which  it  was 
done,  if  not,  also,  by  the  law  of  the 


place  in  which  redress  is  sought,  and 
that  an  action  could  not  be  main- 
tained at  common  law  for  an  injury 
done  by  a  dog  without  proof  that  the 
defendant  knew  that  the  dog  was  ac- 
customed to  attack  and  bite  man- 
kind, and  that  no  evidence  of  such 
knowledge  or  of  the  law  of  New 
Hampshire  was  introduced  at  the 
trial.  The  plaintiff  relied  upon  the 
statute  of  Massachusetts,  which  pro- 
vided that  every  owner  or  keeper  of 
a  dog  should  forfeit  to  any  person 
injured  by  it  double  the  amount  of 
the  damage  sustained  by  him,  to  be 
recovered  in  an  action  of  tort,  but 
the  court  held  that  the  wrong  done 
to  the  plaintiff  consisted,  not  in  the 
act  of  the  master  in  owning  or  keep- 
ing, or  neglecting  to  restrain  the  dog, 
but  in  the  act  of  the  dog  for  which 
the  master  was  responsible,  and  that 
defendant,  having  done  no  wrongful 
act  in  Massachusetts,  and  the  injury 
for  which  plaintiff  sought  to  recover 
damages  having  taken  place  in  New 
Hampshire  and  not  being  the  subject 
of  action  or  indictment  by  the  laws 
of  that  state,  the  action  could  not  be 
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This  principle  of  construction,  however,  is  not  of  unlimited  appli- 
cation. It  is  usually  confined  to  causes  of  action  which  are  recog- 
nized at.  common  law,  and  which  are  not  discharged  under  the  for- 
eign law  by  the  statutory  lapse  of  time.  1  Wood,  Lims.,  §  8 ;  Lam- 
berton  v.  Grant,  94  Me.  508,  518,  519,  48  Atl.  127,  80  Am.  St.  Rep. 
415;  Eingartner  v.  Steel  Co.,  103  Wis.  373,  79  N.  W.  433,  74  Am. 
St.  Rep.  871 ;  Davis  v.  Mills,  194  U.  S.  451,  454,  24  Sup.  Ct.  692,  48 
L.  Ed.  1067;  The  Harrisburg,  119  U.  S.  199,  7  Sup.  Ct.  140,  30  L.  Ed. 
358 ;  Rodman  v.  Railway,  65  Kan.  645,  70  Pac.  642,  59  L.  R.  A.  704 ; 
Negaubauer  v.  Railway,  92  Minn.  184,  99  N.  W.  620,  104  Am.  St.  Rep. 
674,  2  Ann.  Cas.  150. 

With  reference  to  so  much  of  the  bridge  as  was  in  Canada,  the 
burden  is  on  the  plaintiff  to  show  that  it  has  a  valid  cause  of  action 
under  the  law  of  that  country  against  the  defendant  for  the  injury 
alleged.  The  claim  is  made  that  it  is  entitled  to  recover  under  the 
statute  of  Canada,  as  well  as  at  common  law.  The  defendant  pleads 
that  the  plaintiff's  cause  of  action  is  barred  because  it  was  not 
brought  within  the  time  limited  by  the  Canadian  statute.    The  plain- 


maintained.  Leforest  v.  Tolman,  117 
Mass.  109,  1  Am.  Neg.  Cas.  138,  19 
Am.  Kep.  400  (1875). 

IV.    Bock  thrown  by  blast. 

In  Cameron  v.  VandegrifP,  53  Ark. 
381,  13  S.  W.  1092  (1890),  plaintiff 
brought  action  for  injuries  received 
when  he  was  struck  by  a  rock  thrown 
by  a  blast  near  the  place  where  he 
was  at  work,  which  was  fired  by  de- 
fendant without  giving  such  notice  as 
would  enable  him  to  escape  from  dan- 
ger. The  rock  which  occasioned  the 
injury  was  put  in  motion  by  defend- 
ant in  Indian  Territory,  but,  by  the 
same  force,  this  motion  was  contin- 
ued and  the  injury  done  in  Arkansas, 
and  it  was  held  that  the  cause  of  ac- 
tion arose  in  Arkansas. 

V.    Admlxalty  cases. 
A.    lire. 

1.    Fire    commencing   on   Tessel   com- 
mnnlcated  to  dock. 

Appellants  were  the  owners  and  oc- 


cupants of  a  private  wharf  and  two 
large  packing  houses  connected  there- 
with, situated  immediately  on  the 
bank  of  the  Chicago  river.  A  steam 
vessel  owned  by  appellee  and  em-' 
ployed  by  it  in  transporting  merchan- 
dise upon  the  great  lakes,  anchored 
for  the  night  beside  the  wharf  and 
was  fastened  thereto  against  the  ap- 
pellants' will  and  contrary  to  their 
express  prohibition.  During  the  night, 
through  the  carelessness  of  the  offi- 
cers and  crew  on  board  the  vessel,  it 
took  fire,  and  the  fire  was  communi- 
cated to  the  wharf  and  packing 
houses  which  were  totally  consumed, 
together  with  considerable  personal 
property  stored  upon  the  wharf,  and 
appellants  commenced  libel  proceed- 
ings to  recover  the  damages  sustained, 
which  proceedings  were  dismissed  by 
the  district  court  for  want  of  juris- 
diction. This  action  of  the  trial 
court  was  sustained  on  the  ground 
that  the  entire  damage  complained  of 
by  libelant,  proceeding  from  the  neg- 
ligence of  the  master  and  crew,  and 
for  which  the  owners  of  the  vessels 
were   sought   to  be   charged,   occurred 
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tiff,  admitting  that  it  could  not  sustain  its  action  in  Canada,  because 
of  the  limitation,  insists  that  the  cause  of  action  alleged  was  not  af- 
fected by  the  mere  expiration  of  the  time  limit  within  which  suit 
could  be  sustained  in  that  country,  because  the  limitation  related  to 
the  remedy  and  not  to  the  right.  The  defendant  insists  that  the  ex- 
piration of  the  limitation  destroyed  the  right  as  well  as  the  remedy. 
The  question  thus  presented  is  whether  the  statutory  limitation  of 
Canada  in  its  application  to  the  plaintiff's  alleged  cause  of  action  is 
merely  remedial  and  of  no  effect  in  this  state,  or  whether  it  also  ob- 
literated the  right  upon  which  an  action  might  have  been  maintained 
before  the  limitation  expired.  In  effect  this  court  is  asked  to  con- 
strue the  Canadian  statute;  that  is,  to  determine  judicially  what  the 
statute  was  intended  to  mean  by  the  enacting  body.  It  seems  to  be 
assumed  that  it  is  the  duty  of  the  court  to  decide  the  question  in  the 
same  way  it  would  decide  a  similar  question  involving  the  construc- 
tion of  a  New  Hampshire  statute,  by  considering  the  legislative  lan- 
guage, the  apparent  purpose,  and  the  pertinent  authorities.  But  the 
assumption  is  unsound,  in  view  of  the  recent  decision  in  Hansen  v. 


not  on  the  water,  but  on  the  land, 
and,  while  the  origin  of  the  wrong 
was  on  the  water,  the  substance  and 
consummation  of  the  injury  was  on 
land,  and  therefore  the  admiralty 
courts  would  not  have  jurisdiction, 
as  that  jurisdiction  depended  upon 
locality,  the  high  seas  or  other  navi- 
gable waters  within  admiralty  cogni- 
zance, and  was  limited  to  the  sea  or 
navigable  waters  not  extending  be- 
yond high-water  mark.  The  court 
said  further  that  they  could  give  no 
particular  weight  or  influence  to  the 
consideration  that  the  injury  origi- 
nated from  the  negligence  of  the 
servants  of  the  respondent  on  board 
of  the  vessel,  except  as  evidence  that 
it  originated  on  navigable  waters  and, 
as  the  whole  damage  was  done  upon 
land,  the  cause  of  action  not  being 
complete  on  navigable  waters,  such 
negligence  afforded  no  ground  for  ex- 
ercise of  the  admiralty  jurisdiction, 
as  the  negligence  of  itself  furnished 
no  cause  of  action.  Hough  v.  V^estem 
Transp.  Co.,  3  Wall.  (U.  S.)  20,  18 
L.  Ed.  125  (1866). 


2.     Sparks  from  funnel  starting  fire 
ashore. 

While  a  vessel  was  proceeding  into 
the  harbor  at  Green  Bay,  sparks  fly- 
ing from  its  smoke  stacks  set  fire  to 
a  planing  mill  on  shore,  and  the  plan- 
ing mill  and  a  number  of  other  build- 
ings near  by  were  destroyed,  and  vari- 
ous suits  were  begun  in  the  state 
courts  against  the  corporation  owning 
the  vessel  for  damages  for  the  loss 
sustained.  The  defendant  in  such 
suit  filed  in  the  District  Court  of  the 
United  States  a  petition  for  a  limita- 
tion of  its  liability  as  owner  of  the 
steamer,  claiming  the  benefit  of  the 
provision  of  a  federal  statute  under 
which  the  liability  of  the  owner  of 
any  vessel  for  any  act,  matter  or 
thing  lost,  damaged,  forfeited,  occa- 
sioned or  incurred  without  the  au- 
thority or  knowledge  of  the  owner, 
should  in  no  case  exceed  the  amount 
or  value  of  the  interest  of  such 
owner  in  the  vessel  and  her  freight, 
and  the  company  offered  to  pay  into 
the  court  the  value  of  the  vessel  and 
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Railway,  102  Atl.  625.  The  question  is  one  of  fact  to  be  found  from 
all  the  competent  evidence  submitted,  including  the  testimony  of  ex- 
perts, when  its  solution  is  difficult  and  doubtful.  Jenne  v.  Harris- 
ville,  63  N.  H.  405.  It  may  involve  the  drawing  of  inferences  relat- 
ing to  the  credibility  of  witnesses  or  the  reasonableness  of  their  views 
or  the  extent  of  their  knowledge  upon  the  subject  in  issue.  Obviously 
work  of  that  character  falls  within  the  exclusive  province  of  the 
tribunal  charged  with  the  duty  of  ascertaining  litigated  facts,  and 
is  not  within  the  province  of  the  law  court.  The  decision  in  Hansen 
v.  Railway,  supra,  renders  further  discussion  of  this  subject  unneces- 
sary. 

As  there  has  been  no  trial  of  the  facts  and  no  ruling  or  finding 
has  been  made  upon  the  effect  of  the  statute,  and  as  it  does  not  con- 
clusively appear  from  the  statute  and  the  authorities  which  counsel 
have  called  to  our  attention  (Canadian  Northern  Railway  v.  Psze- 
nienzy,  20  Can.  Ry.  Cor.  417 ;  Greer  v.  Railway,  31  Ontario  Law,  419 ; 
s.  c,  51  Can.  S.  C.  338;  Levesque  v.  Railway,  29  N.  B.  588),  even  if 
they  were  deemed  to  be  evidence  in  the  present  situation  of  the  case, 


the  freight,  to  be  returned  to  it  or 
distributed  to  the  claimants  according 
to  the  determination  of  the  question 
of  negligence.  The  court  held,  how- 
ever, that  it  had  no  jurisdiction  in 
admiralty  of  the  petition  for  limita- 
tion of  liability,  because,  inasmuch  as 
the  damage  occurred  on  shore,  it 
would  have  no  jurisdiction  of  a  suit 
either  in  rem  or  in  personam  by  any 
of  the  sufferers  by  the  fire  to  recover 
damages  from  the  vessel  or  her  owner. 
Ex  parte  Phenix  Ins.  Co.,  118  TJ.  S. 
610,  30  L.  Ed.  274,  7  Sup.  Ct.  25 
(1886). 

B.  Drowning  after  collision  at  sea. 
In  Bundell  v.  La  Compagnie  G6n- 
€rale  Transatlantique,  40  C.  C.  A.  625, 
100  Fed.  655  (1900),  an  administrator 
filed  a  bill  to  recover  damages  for  the 
death  of  his  intestate  due  to  the 
French  vessel  upon  which  he  was 
crossing  the  Atlantic  colliding  with 
another  vessel  through  the  negligence 
of  the  oflcers  and  crew  of  the  French 
vessel,  intestate  being  drowned.  The 
libel    was    brought    upon    the    theory 


'that,  the  vessel  being  French,  the  lia- 
bility was  governed  by  the  laws  of 
France,  which  permitted  recovery  for 
negligent  death.  The  district  court 
dismissed  the  libel,  and  this  action  was 
affirmed  on  the  ground  that  it  did  not 
appoar  from  the  libel  that  the  death 
of  deceased  occurred  upon  the  steam- 
ship, the  averment  being  merely  that 
he  lost  his  life  by  drowning  as  a  re- 
sult of  a  collision  and  consequent 
sinking  of  the  vessel,  and  that  the 
plain  implication  therefrom  was  that 
he  was  drowned  upon  the  high  seas 
apart  from  the  vessel,  or  at  least 
there  was  nothing  to  show  the  con- 
trary, and,  as  the  locus  of  a  tort 
must  always  be  determined  by  the 
place  where  the  injury  and  damage 
arose  rather  than  where  the  negligent 
act  was  committed,  the  tort  in  this 
case  must  be  considered  as  being  upon 
the  high  seas  rather  than  upon  French 
territory,  and  that,  in  cases  arising 
in  tort  upon  the  high  seas,  the  United 
States  District  Court,  sitting  in  a^ 
miralty,  could  not  enforce  the  loeal 
law   of  France   even  if,   in   terms,  ft 
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what  the  true  construction  of  the  statute  in  a  case  like  the  present 
would  be  in  the  Dominion  of  Canada,  or  that  the  plaintiff's  position 
is  correct,  it  is  for  the  superior  court  to  find  the  fact  from  such  com- 
petent evidence  as  may  be  submitted  to  it  at  the  trial.  Ferguson  v- 
Clifford,  37  N.  H.  86,  98.  If  it  is  found  that  the  limitation  relates 
merely  to  the  remedy  and  does  not  obliterate  the  right,  the  plain- 
tiff's right  of  action  exists  and  is  maintainable  here  for  the  burning 
of  the  Canadian  part  of  the  bridge.  Hill  v.  Railroad,  77  N.  H.  151, 
89  Atl.  482,  Ann.  Cas.  1914  C  714. 

It  is  suggested  that,  as  the  plaintiff's  right  to  damages  arose  by 
virtue  of  the  foreign  statute  in  question,  and  was  apparently  main- 
tainable without  proof  of  negligence  on  the  part  of  the  defendant, 
the  liability  is  one  unknown  to  the  common  law  of  Canada,  and 
that  the  limitation,  according  to  some  of  the  authorities  above  cited, 
extinguished  the  right.  But  if  the  principle  thus  invoked  is  sound 
and  there  is  a  distinction  in  this  respect  between  causes  of  action 
at  common  law  and  those  created  by  statute,  the  difficulty  is  in  de- 
termining what  the  common  law  of  Canada  is  under  the  facts  of 


applied  to  the  case,  which  did  not 
appear,  but  that  such  cases  must  be 
adjudged  and  governed  by  the  gen- 
eral maritime  admiralty  law  as  under- 
stood and  administered  in  the  United 
States  courts.  As  an  action  would  not 
lie  for  a  wrongful  death  either  by 
the  common  law  nor  by  the  general 
maritime  law,  or  by  any  law  of  con- 
gress, the  action  could  not  be  sus- 
tained in  the  courts  of  the  United 
States. 

O.  Articles  precipitated  into  "water  by 
negligence  of  wharfinger. 

A  libel  was  filed  against  a  steam- 
ship to  recover  damages  done  to  steel 
blooms  which  were  unloaded  from  a 
vessel  upon  a  wharf  and  were  precipi- 
tated into  the  water  by  the  breaking 
down  of  the  wharf.  In  the  progress 
of  the  cause  a  petition  was  filed  by 
the  defendant  alleging  that  the  wharf 
broke  down  through  negligence  of  the 
wharfinger,  and  thereupon  the  owners 
of  the  wharf  were  brought  in  as  par- 
ties defendant,  and  exceptions  were 
filed  by  them  to  the  jurisdiction  of 
the   court   upon   the   ground   that   the 


negligence  alleged,  viewed  as  a  tort, 
was,  if  proved,  a  tort  committed  upon 
land,  and  therefore  not  within  the 
jurisdiction  of  the  court.  The  court 
held  that,  while  the  wharfinger's  neg- 
ligence was  wholly  upon  the  land,  or 
in  reference  to  a  structure  resting 
upon  and  built  into  the  ground,  the 
injury  to  the  steel  blooms  was  effected 
wholly  in  the  water  into  which  they 
were  thrown  through  the  breaking 
down  of  the  wharf,  and  therefore  the 
whole  substance  and  consummation  of 
the  injury  were  in  the  water,  as  it 
was  the  water  that  did  the  damage, 
and  that  was  the  place  of  the  dam- 
age, and,  consequently,  the  place  of 
the  tort  for  the  purposes  of  jurisdic- 
tion. The  court  said  that  had  the 
goods  been,  for  instance,  crockery  or 
glassware  which  were  broken  or  other- 
wise injured  through  the  breaking 
down  of  the  wharf,  but  without  being 
thrown  into  the  water,  the  injury  in 
that  case  would  have  been  consum- 
mated upon  the  land,  and  no  juris- 
diction in  admiralty  would  have  at- 
tached. The  court  found  that  the 
breaking  down  of  the  wharf  was  due 
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this  case.  If,  for  instance,  the  doctrine  of  Fletcher  v.  Rylands,  L.  R. 
1  Ex.  265 ;  s.  c,  L.  R.  3  H.  L.  330,  which  has  been  repudiated  in  this 
state  (Garland  v.  Towne,  55  N.  H.  55,  20  Am.  Rep.  164;  Moore  v. 
Maryland  Casualty  Company,  74  N.  H.  305,  64  Atl.  1099 ;  Garland  v. 
Railroad,  76  N.  H.  556,  566,  86  Atl.  141,  46  L.  R.  A.  [N.  S.]  338, 
Ann.  Cas.  1913  E  924),  is  deemed  to  be  the  law  of  Canada,  it  might 
be  held  that  the  statute  as  applied  to  the  plaintiff's  damage  was 
merely  a  re-enactment  of  the  common  law  and  did  not  create  a  new 
or  distinct  cause  of  action.  AX  most  an  attempt  to  solve  the  ques- 
tion in  the  present  state  of  the  case  would  be  little  more  than  specu- 
lation as  to  a  controverted  fact,  in  the  absence  of  competent  evidence. 

The  presumption  that  the  common  law  of  a  foreign  jurisdiction  is 
the  same  as  that  of  the  forum  is  not  conclusive,  but  may  be  rebutted 
by  evidence  that  it  is  different.  Traf ton  v.  Gamsey,  78  N.  H.  256,  99 
Atl.  290.  The  parties  are  entitled  to  litigate  that  issue  of  fact  before 
the  superior  court. 

So  far  as  that  portion  of  the  bridge  which  was  situated  in  this 
state  is  concerned  the  plaintiff  may  recover  the  damages  it  suffered 


to  the  negligence  of  the  owner  in 
failing  to  properly  inspect  and  repair 
the  same,  and  also  to  the  negligence 
of  the  vessel  in  selecting  an  unsafe 
wharf  and  not  properly  distributing 
the  weight  of  the  cargo  thereon.  A 
judgment  was  rendered  against  both 
defendants.  Post  v.  City  of  Lincoln, 
25  Fed.  835  (1885). 

D.    Injury  to  boat  by  projectloii  from 
dock. 

Libels  were  filed  to  recover  for 
damage  to  a  canal  boat  moored  along 
a  pier,  leased  by  defendant,  the  dam- 
age being  done  by  bolts  "projecting 
into  the  water  from  the  pier,  and  not 
visible  except  during  low  tide;  the 
injury  to  the  boat  being  due  to  want 
of  ordinary  care  and  necessary  repair 
of  the  pier,  and  defects  which  were 
obvious  to  inspection  and  were  known 
or  ought  to  have  been  known  by  re- 
spondent. Counsel  contended  against 
the  jurisdiction  of  the  district  court 
in  the  case,  on  the  grounds  that  the 
tort  was  not  a  maritime  one,  since 
the  bolts  that  did  the  injury  were  at- 
tached to  the  pier,  and  belonged  to 
19  N.  C  C.  A.— 65 


the  land  and  not  to  the  water.  The 
court  sustained  the  jurisdiction  in  ad- 
miralty, however,  on  the  grounds  that 
the  place  where  the  injury  was  con- 
summated and  the  damage  was  actu- 
ally received  was  regarded  as  the 
locus  of  the  tort,  and  the  bolts  which 
caused  the  injury  were  obstructions 
to  navigation,  the  damage  done  being 
inflicted  upon  a  vessel  afloat,  th6  lo- 
cus of  the  damage  and  of  the  tort  there- 
fore being  upon  navigable  waters. 
Leonard  v.  Decker,  22  Fed.  741  (1884). 

E.    Injury  to  passenger  alighting  dur- 
ing storm. 

Plaintiff  brought  action  for  injury 
received  in  attempting  to  alight  upon 
a  pier  from  a  passenger  launch  during 
a  storm,  when  he  was  caught  between 
the  awning  of  the  launch  and  the 
pier,  it  being  alleged  that  the  pilot 
of  the  boat  misdirected  and  misguided 
it,  so  that  it  collided  with  and  against 
the  pier,  and  that  the  pilot  then  be- 
came frightened  and  negligently 
jumped  to  the  p}er  and  abandoned  the 
boat,  and  ordered  plaintiff  to  jump 
from  the  boat  to  the  pier.    The  trial 
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by  its  destruction  under  the  count  in  the  declaration  for  negligence, 
by  virtue  of  the  law  of  this  state  upon  that  subject.  As  our  statute 
of  limitations  has  not  run  against  the  enforcement  of  this  claim,  and 
as  the  resulting  damage  caused  by  the  alleged  negligence  occurred 
in  this  state,  a  cause  of  action  thereupon  arose  in  favor  of  the  plain- 
tiff which  is  governed  and  defined  by  New  Hampshire  law.  While 
the  defendant's  negligent  acts  occurred  in  Canada,  the  resulting  in- 
jury to  the  plaintiff's  property  occurred  in  this  state.  If  one,  while 
in  one  jurisdiction,  performs  a  negligent  act  which  is  the  proximate 
cause  of  damage  to  property  in  another  jurisdiction,  the  locality  of 
the  act  is  deemed  at  common  law  to  be  the  same  as  that  of  the  dam- 
age. Worster  v.  Winnipiseogee  Lake  Co.,  25  N.  H.  525;  Thompson 
V.  Crocker,  9  Pick.  (Mass.)  59;  Barden  v.  Crocker,  10  Pick.  (Mass.) 
383;  Thayer  v.  Brooks,  17  Ohio  489,  49  Am.  Dec.  474;  1  Bish.  Cr. 
Law,  §  110 ;  Whart.  Confl.  Laws,  §  835.  Whether  a  cause  of  action 
also  arises  where  the  negligent  act  was  in  fact  performed  (Worster 
V.  Winnipiseogee  Lake  Co.,  supra),  it  is  unnecessary  to  consider.  If 
by  the  negligence  of  the  defendant  the  bridge  was  set  on  fire  in  Can- 


court  committed  the  ease  to  the  jary, 
plaintifiP  recovered  a  verdict  and  judg- 
ment for  $500,  and  defendant  brought 
error,  contending  that  if  plaintiff  had 
a  cause  of  action  against  defendant 
it  should  have  been  litigated  in  the 
courts  of  admiralty.  It  was  held,  how- 
ever, that  the  courts  of  admiralty  did 
not  have  jurisdiction,  because  while 
the  alleged  negligence  originated  on 
the  boat,  the  tort  was  consummated 
upon  land.  The  judgment  was  af- 
firmed. Gordon  v.  Drake,  193  Mich. 
64,  159  N.  W.  340  (1916). 

F.     Accidents  whUe  loading  and  un- 
loading. 

1.  Workman  on  wharf  injured  by  load 
escaping  down  Incline. 

While  libelant  was  assisting  in  un- 
loading a  vessel  and  was  working  up- 
on the  wharf,  a  large  quantity  of 
sheet  iron  which  was  loaded  upon  a 
wheeled  vehicle  was,  by  the  mate  of 
the  vessel,  ordered  to  be  wheeled 
down  a  steep  descent  along  the  gang- 
plank from  the  vessel  to  the  dock, 
and,   it   was   alleged   by   libelant,   by 


reason  of  the  carelessness  and  negli- 
gence of  the  libelee  in  not  providing 
suitable  and  safe  machinery  and  ap- 
pliances for  the  proper  unloading  of 
certain  sheet  iron,  and  by  reason  of 
the  carelessness  and  negligence  of  the 
libelee  in  not  causing  the  sheet  iron 
to  be  put  in  a  safe  and  suitable  con- 
dition for  being  handled,  such  sheet 
iron  fell  upon  libelant,  and  caused  the 
injury  for  which  he  brought  this  ac- 
tion in  rem  against  the  steamboat. 
Libelee  excepted  to  the  jurisdiction  of 
the  court,  and  the  exceptions  were 
sustained  on  the  ground  that  the  in- 
jury took  place  upon  the  land.  The 
court  saying  that  it  was  immaterial, 
in  so  far  as  the  admiralty  jurisdic- 
tion was  concerned,  that  the  tort 
originated  on  water,  so  long  as  the 
injury  happened  on  land.  The  Mary 
Garrett,  63  Fed.  1009  (1894). 


Workman     on    shore    struck 
swing  load  of  lumber. 


by 


While  plaintiff  was  working  upon 
lumber  which  was  being  loaded  upon 
a  vessel  by  means  of  a  hoisting  appa- 
ratus   upon   and    controlled    from    the 
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ada  and  the  conflagration  extended  to  the  part  of  the  bridge  in  New 
Hampshire  and  consumed  it,  such  damage  was  the  proximate  result 
of  the  defendant's  negligence  for  which  it  may  be  held  responsible 
in  this  action.    Hooksett  v.  Railroad,  38  N.  H.  242. 

The  plaintiff's  contention  that  recovery  may  be  had  under  P.  S. 
c.  159,  §  29,  cannot  be  sustained  under  the  facts  presented.  The  stat- 
ute provides  that: 

"The  proprietors  of  every  railroad  shall  oe  liable  for  all  damages  to 
any  person  or  property  by  fire  or  steam  from  any  locomotive  or  other  engine 
upon  their  road." 

Evidently  the  legislature  did  not  attempt  to  exercise  extraterri- 
torial control  over  engines  operating  in  a  foreign  country.  The  fact 
that  a  railroad  while  negligently  operating  an  engine  in  another 
state  or  country  damages  property  within  this  state  may  be  liable 
therefor  under  the  common  law  as  administered  here,  as  above  indi- 
cated, does  not  prove  that  it  is  also  liable  here  under  the  statute. 
If  one  while  in  Canada  throws  a  lighted  squib  or  other  combustible 
material  across  the  line  and  bums  the  buildings  of  another,  he  may 


vessel,  he  was  struck  by  a  sling  load 
of  lumber,  due  to  the  negligence  of 
the  mate  of  the  boat  in  not  warning 
him  when  the  sling  load  was  about  to 
be  hoisted.  Action  was  instituted  un- 
der the  Oregon  Boat  Lien  Law  in  the 
state  courts  against  the  steamship  to 
recover  damages  for  personal  injury, 
and  the  action  was  removed  to  the 
federal  courts  because  of  diversity  of 
citizenship.  Defendant  demurred  to 
the  complaint  on  the  ground  that  it 
did  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action.  It  was  held 
that  the  cause  of  action  was  not  a 
maritime  tort,  of  which  courts  of  ad- 
miralty had  jurisdiction,  as  the  con- 
summation of  the  tort  took  place  on 
land  and  not  on  navigable  waters, 
and  therefore  there  was  no  lien  on 
the  boat  under  the  maritime  law,  and 
the  fellow-servant  statute  as  applied 
to  the  proceedings  in  admiralty  and 
the  ruling  of  the  court  in  another 
case  that  the  Oregon  Employers'  Lia- 
bility Law  did  not  control  proceedings 
in  admiralty,  had  no  bearing  upon  the 
case.  It  was  contended  that  the 
Oregon  Boat  Lien  Law  had  no  appli- 


cation to  the  case  made  by  the  com- 
plaint, because  the  injury  complained 
of  was  Jiot  caused  by  the  boat  or  ves- 
sel within  the  meaning  of  the  law; 
that  the  Oregon  Employers'  Liability 
Act  did  not  apply  to  actions  brought 
against  a  boat  to  enforce  a  lien  given 
by  the  state  statute;  «nd  that  the  de- 
fendant's vessel"  was  owned  in  Cali- 
fornia; and  the  law  of  that  state  gov- 
erned the  relations  between  the  ves- 
sels and  their  owners  on  the  one  hand, 
and  the  employees  of  the  ship  on  the 
other,  and  that,  under  such  law,  the 
mate,  whose  negligence  was  alleged  to 
have  caused  the  injury,  was  a  fellow- 
servant  of  the  plaintiff,  for  whose  act 
neither  the  vessel  nor  the  owner  was 
liable.  Upon  these  questions,  it  was 
held  that  the  complaint  showed  that 
the  injury  to  plaintiff  was  due  to  the 
careless  and  negligent  use  and  opera- 
tion of  the  ship's  appliances  by  her 
officers,  and  therefore  was  caused  by 
the  ship  within  the  law;  that  while 
the  action  was  against  the  boat  or 
vessel  by  name  rather  than  in  per- 
sonam against  the  owner,  nevertheless, 
after   the    seizure    of    the   vessel    and 
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be  indictable  under  P.  S.  c.  277,  §  1,  for  arson  (see  Johnson  v.  State, 
92  Ga.  36,  17  S.  E.  974;  State  v.  Hall,  114  N.  C.  909,  19  S.  E.  602,  28 
L.  R.  A.  59,  41  Am.  St.  Rep.  822;  Brown  on  Juris.  §  92),  if  the  legis- 
lature intended  the  statute  to  have  that  effect.  But  if,  as  in  this 
(iase,  the  true  construction  of  the  statute  limits  the  effect  of  the  stat- 
ute in  question  to  railroads  when  operating  locomotives  upon  road- 
beds in  this  state,  it  cannot  be  extended  to  the  defendant,  which  was 
operating  its  engine  in  Canada  when  the  damage  was  done.  While 
it  might  be  argued  that  the  language  of  the  statute  does  not  neces- 
sarily exclude  the  idea  that  it  was  intended  to  have  that  effect,  it  is 
clear  that  such  was  not  the  intent  embodied  in  the  original  statute 
passed  in  1840,  which  provided  that : 

"Every  railroad  corporation  or  company  now  established,  or  which  may 
hereafter  be  established  within  the  limits  of  this  state,  shall  be  deemed  and 
held  liable  to  pay  fully  for  all  damages  which  shall  hereafter  accrue  to 
any  person  or  property  within  the  same,  by  reason  of  fire  or  steam  from  any 
locomotive  or  other  engine,  used,  or  to  be  used  upon  said  roads  respectively, 
for  purposes  of  transportation  or  otherwise."     Laws  1840,  c.  561. 

There  can  be  no  doubt  that  this  act  was  not  intended  to  apply 


the  return  of  the  warrant,  the  pro- 
ceedings were  to  be  had  against  the 
vessel  in  the  same  manner  as  if  the 
action  had  been  commenced  against 
the  person  on  whose  account  the  dam- 
ages accrued,  and  therefore  under  the 
Oregon  decision  the  Employers'  Lia- 
bility Law  would  apply;  and  that, 
while  it  appeared  from  the  record 
that  the  boat  was  owned  in  Califor- 
nia, the  law  of  Oregon  controlled  be- 
cause, where  the  act  of  a  ship  occa- 
sioned an  actionable  personal  injury, 
not  maritime,  the  law  was  that  the 
rights  of  the  parties  were  to  be  de- 
termined by  the  law  of  the  place 
where  the  injury  occurred,  and  not 
that  of  the  home  port  of  the  vessel. 
The  demurrer  to  the  complaint  was 
overruled.  The  Bee,  216  Fed.  709 
(1914). 

3.     Person   on   dock   stmck   by  rock 
falling  from  defective  tackle. 

Deceased  was  standing  upon  a  dock 
adjoining  a  plant  where  rock  was  be- 
ing unloaded  from  a  boat  which  was 
moored  to  the  dock.  The  rock  was 
being   hoisted   by  means   of   a  block 


and  fall  to  which  there  was  attached 
a  bucket  which  was  filled  upon  the 
boat  and  dumped  upon  the  dock,  and, 
while  a  bucket  load  of  rock  was  be- 
ing hoisted  from  the  boat  and  over 
the  dock,  the  bucket  opened  because 
of  a  defective  latch  and  released  the 
load,  causing  the  bucket  to  tip  and 
the  rock  to  fall,  striking  deceased  and 
bringing  about  the  injuries  which  re- 
sulted in  his  death,  and  to  recover 
damages  therefor,  this  libel  was 
brought.  Bespondent  excepted  to  the 
libel  on  the  grounds  that,  deceased 
having  been  killed  while  standing  on 
the  dock,  the  admiralty  courts  had  no 
jurisdiction  over 'the  cause  of  action 
based  on  the  tort  to  recover  damages 
for  his  death,  and  the  exceptions  were 
sustained  on  the  ground  that  where 
a  tort  was  caused  by  an  act  which 
was  started  on  a  vessel,  and  ended 
in  death  or  injury  on  the  land,  the 
locus  of  the  act  was  the  place  where 
the  injury  was  actually  inflicted,  and, 
as  in  this  case  it  was  inflicted  upon 
the  land,  the  admiralty  had  no  juris- 
diction. Keator  v.  Bock  Plaster  Mfg. 
Co.,  256  Fed.  574  (1919) 
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to  an  engine  of  a  foreign  corporation  operating  in  another  state.  The 
legislation  was  directed  to  corporations  '*  established  within  the  limits 
of  this  state"  and  using  engines  *'upon  said  roads/'  that  is,  upon 
roads  or  roadbeds  within  the  limits  of  the  state.  A  constructive  lo- 
cation of  an  engine  at  the  place  of  the  fire  in  contradistinction  to  its 
actual  situs  was  not  included  in  the  language  of  the  statute,  and  was 
not  intended.  In  subsequent  revisions  verbal  changes  and  condensa- 
tions of  the  language  were  made,  with  no  apparent  purpose  to  extend 
the  application  of  the  statute  beyond  its  original  meaning  as  above 
construed.  See  R.  S.  c.  142,  §8;  G.  S.  c.  148,  §8;  G.  L.  c.  162,  §8; 
P.  S.  c.  159,  §  29. 

Nor  does  the  fact  the  defendant  is  authorized  by  the  legislature  to 
operate  a  railroad  in  this  state,  and  does  so  operate  one,  change  the 
result,  since  at  the  time  of  the  fire  it  was  not  exercising  its  corporate 
authority  under  the  laws  of  New  Hampshire,  but  under  the  laws  of 
Canada.  Its  status  at  that  time  was  that  of  a  foreign  corporation 
which  was  not  subject  to  the  provisions  of  our  railroad  fire  statute. 

Case  discharged.    All  concurred. 


4.  Workman  Injured  while  assisting 

in  carrying  barrel  asliore. 

Libelant  was  ordered  by  the  mate 
of  a  vessel  to  assist  in  carying  a  large 
barrel  of  oil  to  shore  and,  as  he 
stepped  off  the  end  of  the  stage,  he 
fell  into  a  deep  hole  and  the  barrel 
struck  him,  causing  severe  injuries 
for  which  an  action  in  rem  was 
brought.  The  court  held  that,  as  the 
injury  occurred  on  land,  there  was  no 
jurisdiction  in  admiralty,  though  the 
origin  of  the  wrong  was  on  the  water. 
Price  V.  The  Belle  of  the  Coast,  66 
Fed.  62  (1894). 

5.  Workman  in  hold  injured  by  lum- 

ber slid  down  chute. 

A  libel  in  personam  was  instituted 
against  defendant  to  recover  damages 
for  personal  injury  to  libelant,  who 
was   employed   by   defendant   upon   a 


vessel  while  it  was  being  loaded  with 
lumber,  and  was  injured  while  in  the 
hold  of  the  vessel  by  a  piece  of  lum- 
ber which  was  slid  down  a  chute  from 
the  wharf  without  giving  the  custo- 
mary warning.  Exceptions  were  filed 
to  the  libel  on  the  ground  that  the 
court  had  no  jurisdiction  because  the 
tort  alleged  originated  on  the  land. 
The  exception  to'  the  jurisdiction  of 
the  admiralty  courts  was  overruled 
because,  while  the  tort  originated 
upon  the  land,  the  substance  and 
consummation  of  it  was  upon  the 
water.  Hermann  v.  Port  Blakely 
Mill  Co.,  69  Fed.  646  (1895). 

6.    Goods  injured  by  breaking  of  dock 
due  to  negligent  unloading. 

For  injury  to  cargo  from  breaking 
of  wharf,  due  to  improper  unloading, 
see  Post  V.  City  of  Lincoln,  V,  C,  ante, 

B.  L.  S. 
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ADMIBALTT. 

Annotation:  Application  of  common- 
law  and  state  statutes  to  actions  for 
personal  injury  to  or  death  of  sea- 
man     19:309-336 

1.  Action  for  Injuries  to  seaman— At 
common  law. 

A  seaman,  injured  at  sea,  cannot 
maintain  a  common-law  action  for  full 
indemnity  for  the  injuries  sustained. 
Ohelentis  v.  Luckenbach  Steamship 
Co.,  Inc.,  247  U.  8.  372,  62  L.  Ed. 
1171,  38  Sup.  Ct.  372,  aff'g  156  C.  C. 
A.  234,  243  Fed.  536 19:309-336 

2.  —  Jurisdiction. 

Where  the  employment  of  a  seaman 
was  a  maritime  contract,  the  work 
about  which  he  was  engaged  when  in- 
jured was  maritime  in  its  nature,  and 
the  injuries  received  were  also  mari- 
time, the  rights  and  liabilities  of  such 
seaman  and  the  shipowner  were  mat- 
ters clearly  within  admiralty  juris- 
diction. Chelentis  v.  Luckenbach 
Steamship  Co.,  Inc.,  247  TJ.  S.  372,  62 
L.    Ed.    1171,    38    Sup.    Ct.    372,    aff'g 

156  C.  C.  A.  234,  243  Fed.  536 

19:309-336 

3.  —  Effect  of  Judddary  Act. 

Under  the  saving  clause  of  section 
9,  Judiciary  Act  of  1789,  1  Stat.  76, 
77,  wTiereby  District  Courts  of  the 
United    States    were    given    exclusive 


original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdic- 
tion, ''saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent 
to  give  it"  (Judicial  Code,  sees.  24, 
256),  a  right  sanctioned  by  the  mari- 
time law  may  be  enforced  through  any 
appropriate  remedy  recognized  at 
common  law,  but  there  is  nothing 
therein  which  reveals  an  intention  to 
give  an  injured  seaman,  whose  rights 
are  those  recognized  by  the  law  of 
the  sea,  an  election  to  determine 
whether  the  shipowner's  liability  for 
his  injury  shall  be  measured  by  com- 
mon-law standards  rather  than  by 
those  of  the  maritime  law.  Chelentis 
V.  Luckenbach  Steamship  Co,  Inc., 
247  U.  S.  372,  62  L.  Ed.  1171,  38 
Sup.  Ct.  372,  aff'g  156  C.  C.  A.  234, 
243  Fed.  536 19:309-336 

4.  —  Effect  of  Seamen's  Act. 

Section  20  of  the  Act  to  Promote 
the  Welfare  of  American  Seamen,  ap- 
proved March  4,  1915,  ch.  153,  38 
Stat.  1164,  1185,  which  provides  "that 
in  any  suit  to  recover  damages  for  any 
injury  sustained  on  board  vessel  or  in 
its  service,  seamen  having  command 
shall  not  be  lield  to  be  fellow-servants 
with  those  under  their  authority," 
does  not  disclose  any  intention  to  im- 
pose upon  shipowners  the  same  meas- 
ure   of    liability    for   injuries    suffered 
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by  the  crew  while  at  sea  a^  the  com- 
mon law  prescribes  for  employers  in 
respect  of  their  employees  on  shore. 
Ghelentis  v.  Luckenbach  Steamship 
Co.,  Inc.,  247  U.  S.  372,  62  L.  Ed. 
1171,  38  Sup.  Ot.  372,  aff'g  156  C.  C. 
A.  234,  243  Fed.  536 19:309-336 


5. 


Measure  of  recovery. 


Under  maritime  law,  an  injured  sea- 
man can  properly  demand  only  wages, 
maintenance  and  cure.  Chelentis  v. 
Luckenbach  Steamship  Co.,  Inc.,  247 
U.  S.  372,  62  L.  Ed.  1171,  38  Sup.  Ct. 
372,  aflf'g  156  0.  0.  A.  234,  243  Fed. 
536    19:309-336 

6.  —  Power  of  state  to  grant  fall  in- 
demnity. 

No  state  has  power  to  aboliaih  the 
well-recognized  maritime  rule  concern- 
ing a  seaman's  measure  of  recovery 
for  injuries  and  substitute  therefor 
the  full  indemnity  rule  of  the  com- 
mon law;  such  a  substitution  would 
distinctly  and  definitely  change  or  add 
to  the  settled  maritime  law  and  would 
be  destructive  of  the  uniformity  and 
consistency  at  which  the  Constitution 
aimed  on  all  subjects  of  a  commercial 
character  affecting  the  intercourse  of 
the  states  with  each  other  or  with 
foreign  states.  Chelentis  v.  Lucken- 
bacfh  Steamship  Co.,  Inc.,  247  U.  S. 
372,  62  L.  Ed.  1171,  38  Sup.  a.  372, 
aff'g  156  C.  0.  A.  234,  243  Fed.  536.. 
19:309-336 

AGSI0T7LTXJBE. 

Annotation:  What  are  **  agricul- 
tural'* and  **  domestic"  pursuits 
within  exemption  provisions  of  com- 
pensation   acts i 19:372 

1.  Escaped  wild  animal  attacking 
plaintiff '  s  children  —  Fright  occa- 
sioning  bodily   illness-— Instructions. 

In  an  action  against  the  owner  of  a 
chimpanzee   for   negligence   in   permit- 


ting the  escape  of  the  animal,  which 
entered  plaintiff's  dwelling  and  at- 
tacked plaintiff's  children,  with  the 
result  that  plaintiff,  who  fought  the 
animal  and  rescued  her  children,  was 
greatly  frightened  and  shocked  and 
made  sick  in  body  and  mind,  it  was 
not  error  for  the  court  to  refuse  to 
instruct  the  jury,  as  requested  by  de- 
fendant, that  no  recovery  could  be 
had  unless  her,  fright  was  accompa- 
nied by  some  personal  and  bodily  in- 
jury, and  that  the  injury  must  be  a 
physiological  one,  since  plaintiff 
pleaded  physical  detriment,  and  the 
rule  which  defendant  invoked  by  the 
refused  instructions  is  applicable  only 
in  a  case  in  which  fright  alone  is 
made  the  gravamen  of  the  action. 
Lindley  v.  Knowlton,  179  Oal.  298, 
176  Pac.  440.... 19:96-111 

2. . 

In  an  action  against  the  owner  of 
a  chimpanzee  for  negligence  in  per- 
mitting the  escape  of  the  animal, 
which  entered  plaintiff's  dwelling  and 
attacked  plaintiff's  children  with  the 
result  that  plaintiff,  who  fought  the 
animal  and  rescued  her  children,  was 
greatly  frightened  and  shocked  and 
made  sick  in  body  and  mind,  it  was 
not  error  for  the  court  to  refuse  to  in- 
struct the  jury,  as  requested  by  de- 
fendant, th»t  no  recovery  could  be 
had  on  account  of  fright  produced  by 
apprehended  danger  or  peril  to  a  third 
person,  where,  although  plaintiff  was 
greatly  and  perhaps  chiefly  concerned 
for  her  children,  there  was  nothing  in 
the  testimony  to  indicate  that  she  was 
not  concerned  for  her  own  safety,  and 
all  of  the  circumstances  connected 
with  the  unexpected  appearance  of 
the  animal,  its  attacks  upon  her  chil- 
dren, and  her  own  conflict  with  it, 
make  it  impossible  that  she  should 
have  been  devoid  of  fear  for  herself. 
Lindley  v.  Knowlton,  179  Cal.  298,  176 
Pac.  440    19:95-111 
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APPEAL  AND  ESBOB. 

1.  ABSignment  of  error— Whan  snilL- 
dently  spedflc. 

A  general  assignmeat  of  error  that 
"the  court  erred  in  directing  a  ver- 
dict in  favor  of  the  defendants ''  is 
equivalent  to  saying  there  were  facts 
in  the  case  upon  which  the  jury  might 
find  for  plaintiff  and  is  sufficiently 
specific  when  no  testimony  was  of- 
fered by  defendants.  Marx  v. 
Schultz,  207  Mich.  655,  175  N.  W.  182 
19:976-991 

2.  Berlew — Presenration  of  grounds 
below— Failure  to  urge  question. 

Inconsistency  in  pleading  both 
fraud  and  mutual  mistake  in  avoid- 
ance of  -a  Telease  for  personal  inju- 
ries cannot  be  urged  for  the  first  time 
on.  appeal.  Malloy  v.  Chicago  Great 
Western  B.  Co.,  —  Iowa  — ,  170  N. 
W.   481    19:763-821 

3. Necessity     of     objection     in 

trial  court. 

Where  no  specific  objection  was 
made  to  an  unimportant  variance  be- 
tween the  allegata  and  probata  at  the 
time  the  testimony  was  taken,  an  ob- 
jection thereto  cannot  be  made  on 
appeal.  Heiser  v.  Beynolds,  —  Pa.  — , 
106    Atl.    888 19:362-371 

4. Waiyer  of  error  in  overrul- 
ing motion  for  directed  yerdict  by 
introducing  evidence. 

The  introduction  of  evidence  by  the 
defendant  operates  as  a  waiver  of  any 
error  in  the  action  of  the  trial  court 
in  overruling  defendant's  motion, 
made  at  the  close  of  plaintiff's  testi- 
mony, for  a  directed  verdict  in  its 
favor.  Pittsburgh,  C,  C.  &  St.  L. 
By.  Co.  V.  Cole,  —  C.  C.  A.  — ,  260 
Fed.    357 19:559-585 

6.  —  Errors   considered — Order  grant- 
ing new  triat 
When  a  motion  for  a  new  trial  is 

granted    on    the    ground    of    error    of 


law  it  may  be  sustained  by  showing 
other  errors,  properly  raised,  aside 
from  the  one  on  which  it  was  granted. 
Gutmann  v.  Anderson,  —  Minn.  — , 
171  N.  W.  303 19:968-975 

When  a  motion  for  a  new  trial  is 
granted  upon  the  ground  of  error  of 
law  it  cannot  be  sustained  upon  the 
ground  of  insufficiency  of  evidence  or 
excessive  damages.  Orders  for  new 
trials  upon  such  grounds  are  not  ap- 
pealable. When  the  motion  is  made 
upon  the  grounds  of  errors  of  law, 
insufficiency  of  evidence,  and  exces- 
sive damages,  and  granted  solely  on 
the  first,  without  a  consideration  of 
the  others,  and  the  order  is  reversed, 
the  second  and  .third  are  for  consid- 
eration by  the  trial  court  upon  the 
going  down  of  the  remittitur.  Gut- 
mann V.  Anderson,  —  Minn.  — ,  171 
N.  W.  303 19:968-975 

7.  —  Conclusiveness     of     finding     by 
jury — ^Weight  of  evidence. 

It  is  the  duty  of  the  supreme  court, 
on  appeal,  under  Comp.  Laws  1915, 
{  12587,  to  review  a  finding  which  it 
is  asserted  is  against  the  clear  weight 
of  evidence.  American  Ins.  Co.  of 
Newark  v.  Martinek,  203  Mich.  108, 
168  N.  W.  982 19:953-960 

8. . 

In  an  action  against  a  school  dis- 
trict for  personal  injuries  sustained 
by  a  child  while  playing  on  a  teeter 
board  on  a  public  school  playground, 
held  that,  although  the  weight  of  the 
testimony  was  to  the  effect  that  the 
child  was  not  injured  at  the  time  or 
place  claimed,  such  question  was  not 
one  for  the  supreme  court  to  decide, 
the  jury  having  decided  otherwise  and 
the  lower  court  having  denied  a  new 
trial.  Bruenn  v.  North  Yakima 
School    Dist.    No.    7,    Yakima   County, 

101   Wash.   374,   172   Pac.   569 

19:857-871 
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9. Federal      Sapreme 

Weight  of  evidence. 


Ctonrt  — 


It  ia  not  the  province  of  the  Fed- 
eral Supreme  Court  on  writ  of  error 
to  weigh  conflicting  evidence;  to  as- 
certain whether  the  record  shows  tes- 
timony supporting  the  verdict  ia  as 
far  as  such  court  enters  upon  a  con- 
sideration of  such  question.  Great 
Northern  By.  Co.  v.  Donaldson,  Adm'x 
of  Thoms,  246  U.  8.  121,  62  L.  Ed. 
616,  38  Sup.  Ct.  230,  aff'g  89  Wash. 
161,  154  Pac.  133 19:391-406 

10. Speed  of  train. 

A  finding  of  a  jury  as  to  the  speed 
of  a  train  at  the  time  of  a  collision, 
based  upon  conflicting  evidence,  will 
not  be  disturbed  on  appeal.  Ellis  v. 
Chicago  &  N.  W.  By.  Co.,  167  Wis. 
392,  167  N.  W.  1048 19:142-257 

11.  —  Presumption — ^Preliminary  find- 
ing as  to  qualification  of  witness  as 
expert. 

Where  the  record  on  appeal  shows 
that  there  was  only  a  general  objec- 
tion to  the  testimony  of  a  witness,  as- 
suming that  the  testimony  was  opin- 
ion evidence,  and  the  record  showing 
that  the  witness  was  fully  qualified 
as  an  expert,  the  presumption  is  either 
that  there  was  a  preliminary  finding 
by  the  court  that  the  witness  was  an 
expert  or  that  such  a  finding  had  been 
waived.  Jones  v.  Norfolk  Southern 
B.  Co.,  176  N.  C.  260,  97  S.  E.  48... 
19:268-278 

12.  —  Determination  of  case  on  rec- 
ord notwithstanding  view  by  Jury. 

Whether  a  jury  is  ordered  by  the 
court  to  inspect  or  examine  premises 
as  an  aid  in  ascertaining  the  truth  of 
any  matter  in  dispute  between  the 
parties  to  an  action,  under  Evidence 
Act  (2  Comp.  St.  1910,  p.  2229),  §30, 
or  to  view  any  place  to  enable  the 
jury    better    to    understand    the    evi- 


dence given  in  the  cause  under  Jury 
Act  (3  Comp.  St.  1910,  p.  2976), 
{{ 31-35,  the  judgment  rendered  by 
the  jury  should  nevertheless  be  re« 
versed,  if  legally  unsupportable  in 
and  by  the  record  under  review,  as 
the  questions  presented  to  an  appel- 
late court  should  be  decided  upon 
what  appears  in  the  record  brought 
up  from  the  court  below,  notwith- 
standing a  view  was  had  by  the  jury 
which  tried  the  cause.  Oarland  v. 
Furst  Store,  —  N.  J.  L.  — ,  107  Atl 
38    19:586-618 

13.  —  Exclusion  of  evidence  on  ques- 
tion not  submitted  to  Jury. 

In  an  action  against  a  school  dis- 
trict for  personal  injuries  sustained 
by  a  child  while  playing  on  a  teeter 
board  on  a  public  school  playground, 
held  that  the  exclusion  of  testimony 
that  a  teeter  board  constructed  as 
was  the  one  involved  was  not  in  it- 
self a  dangerous  instrumentality,  was 
not  error  when  the  court  eliminated 
from  the  consideration  of  the  jury 
the  question  of  the  original  construc- 
tion of  the  teeter  board  and  submitted 
to  it  only  the  question  of  failure  or 
inadequacy  of  supervision.  Bruenn  v. 
North  Yakima  School  Dist.  No.  7,  Ya- 
kima County,  101  Wash.  374,  172  Pac. 
569    19:857-871 

14.  —  Bight  to  allege  error— Evidence 
— ^Withdrawal  of  objections  after 
witness  discharged. 

Defendant,  in  a  personal  injury  ac- 
tion, cannot  complain  of  its  being  de- 
prived of  the  benefit  of  certain  testi- 
mony by  plaintiff's  withdrawal  of  her 
objections  to  such  testimony^  only 
after  the  witness  liad  been  discharged 
and  was  not  readily  available  when 
it  made  no  request  for  a  postpone- 
ment nor  for  an  opportunity  to  get 
the  witness  back.  Latig  v.  Marshall- 
town  Light,  Power  &  Railway  Co.,  — 
Iowa  — ,  170  N.  W.  463 19:69-94 
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16.  Hmnlasa  Mror— CroM-«zamliuttion 
of  witness. 

Bef  usal  of  the  trial  court,  in  an  ac- 
tion for  personal  injuries  to  a  mar- 
ried woman,  to  permit  the  defendant 
to  ask  plaintiff's  husband,  on  cross- 
examination,  whether  he  had  an  ac- 
tion against  the  defendant,  pending 
in  the  same  court  and  based  on  the 
same  alleged  accident,  for  injuries  to 
his  wife,  held,  under  the  record,  not 
reversible  error.  Lang  v.  Marshall- 
town  Light,  Power  &  Railway  Co.,  — 
Iowa  — ,  170  N.  W.  463 19:69-94 

16.  —  Admission  of  evidence  of  dan- 
ger of  operation. 

In  an  action  for  personal  injury, 
wherein  the  piermanency  of  the  injury 
was  not  disputed,  held  <that  the  fact 
that  plaintiff  was  permitted  to  intro- 
duce evidence  of  the  danger  of  a  cer- 
tain operation,  which  operation,  as 
claimed  by  defendant,  was  not  con- 
templated, did  not,  under  the  circum- 
stances of  the  case,  constitute  revers- 
ible error.  Feldman  v.  Chicago  Bys. 
Co.,  289  lU.  25,  124  N.  E.  334,  rev'g 
212  HI.  App.  482 19:279-297 

17.  —  Instructions. 

Though  it  is  technically  erroneous 
to  give  an  instruction  embodying  ap- 
plicable law  in  abstract  form,  it  is 
not  reverfifible  error  nor  ground  for  a 
new  trial.  Bond  v.  Baltimore  &  Ohio 
B.  Co.,  —  W.  Va.  — ,  96  S.  E.  932. . . . 
19:674-699 

18.  Beyersal  of  Judgment  of  appellate 
court— Necessity  of  remand  for  new 
triaL 

On  reversal  of  the  judgment  of  the 
appellate  court  which  reversed  the 
trial  court's  judgment  for  plaintiff 
in  a  personal  injury  action,  held  that, 
under  the  views  of  the  case  taken  by 
the  supreme  court,  the  eontention  of 
the  defendants  that  the  cause  should 
be  remanded  for  a  new  trial  under 
the    Practice    Act    could    not    be    sus- 


tained since  the  judgment  of  the  trial 
cour^  was  required  to  be  af&rmed. 
Feldman  v.  Chicago  Bys.  Co.,  289  111. 
25,  124  N.  E.  334,  rev'g  215  111.  App. 
482    19:279-297 

AS8ION1CBNT8. 

Validity— Choses  In  action. 

Where  separate  actions  are  brought 
by  the  parties  injured  in  a  collision 
between  a  street  car  and  a  railroad 
train  at  a  crossing  against  the  street 
railroad  company  and  the  railroad 
company,  and  one  of  the  actions  is 
tried  and  a  verdict  rendered  against 
the  street  railroad  company,  burt  af- 
terwards discontinued,  a  nonsuit  hav- 
ing been  rendered  as  to  the  railroad 
company,  and  no  evidence  was  offered 
regarding  •the  negligence  of  the  latter, 
and  later  a  stockholder  of  the  street 
railroad  company  purchased  the 
claims  of  <the  plaintiffs  and  took  an 
assignment  thereof,  borrowed  the 
money  from  the  street  railroad  com- 
pany and  gave  his  note  therefor,  and 
paid  the  injured  parties  the  amount 
agreed  upon  as  consideration  of  the 
purchase,  the  mere  fact  that  the  stock- 
holder *  was  interested  in  the  street 
railroad  company  and  took  the  as- 
signments because  of  such  interest  and 
with  a  view  of  aiding  his  company 
did  not  render  the  assignments  to  him 
void  or  ineffectual,  if  in  fact  he  pur- 
chased the  claims  and  took  the  as- 
signments for  himself  and  at  his  own 
risk,  even  though  he  might  have  be- 
lieved that  such  purchase  would 
eventually  operate  for  the  benefit  of 
the  street  railroad  compcmy.  Ellis  v. 
Chicago  &  N.  W.  By.  Co.,  167  Wis. 
392,  167  N.  W.  1048 19:142-267 

ASSUMPTION  OF  BISK. 

Annotation:  Assumption  of  risk  of 
injury  through  violation  of  safety 
statutes,  under  Federal  Employers' 
Liability   Act    19:391-406 
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Annotation:  Assumption  of  risk  of 
negligence  of  other  employees,  iinder 
Federal  Employees  *  Liability  Act .... 
19:461^14 

Annotation:  Assumption  of  risk  of 
injury  through  defective  or  inadequate 
tools,   appliances   or  equipment,  under 

Federal   Employers '   Liability   Act 

19:559-586 

Annotation:  Assumption  of  risk  of 
injury  through  defects  of  track,  road- 
bed or  right  of  way  generally,  under 
Federal  Employers*  Liability  Act.... 
19:641-673 

Annotation:  Assumption  of  risk  un- 
der the  Federal  Employers'  Liability 
Act  as  to  unsafe  place  or  dangerous 
method  of  work 19:723-752 


BAILMENT. 

Annotation:  Liability  of  person 
holding  'himself  out  as  competent 
craftsman  for  loss  or  damage  due  to 
negligent  or  unskilful  performance  of 
work  in  liis  trade  undertaken  for  re- 
ward      19:879-889 

Negligence— Machinist     repairing    en- 
gine—Liability. 

One  holding  himself  out  as  a  ma- 
chinist and  accepting  employment  to 
repair  a  steam  engine  is  presumed  to 
knew  the  nature  and  the  character  of 
the  work  he  is  about  to  do  and  the 
results  likely  to  follow  a  negligent 
performance  of  his  work,  and  is  there- 
fore liable  for  the  damage  proximately 
resulting  from  a  negligent  and  un- 
skilful performance  of  his  work. 
Arkansas  Machine  &  Boiler  Works  v. 
Moorhead,  —  Ark.  -— ,  205  S.  W.  980 
19:879-889 

BANES. 

AnnotaHon:  Liability  of  bank,  in- 
vestment company  or  broker  for  loss 
through     investment     negligently    ad- 


vised or  made  for  customer  or  client 
19:382-871 

BB0EBB8. 

Annotation:  Liability  of  bank,  in- 
vestment company  or  broker  for  loss 
through  investment  negligently  ad- 
vised or  made  for  customer  or  client 
19:362-371 

1.  Action  for  loss  of  customer's 
money— Pleading  and  proof— Vari- 
ance. 

In  an  action  against  an  investment 
broker,  held  that  the  statement  of 
claim,  averring  a  contract  to  loan  for 
plaintiff  only  upon  first  liens,  an  ac- 
tual loan  on  a  third  incumbrance, 
and  loss  by  reason  thereof,  averred 
negligence  growing  out  of  a  breach  of 
contract,  and,  therefore,  that  the 
claim  that  the  allegata  and  probata 
did  not  agree  in  that  the  statement 
of  claim  was  in  deceit  and  the  evi- 
dence at  most  showed  negligence — 
upon  which  latter  ground  the  case 
was  submitted  to  the  jury— could  not 
be  sustained.  Heiser  v.  Reynolds,  — 
Pa.  — ,  106  AtL  888 ..19:362-371 

2. . 

In  an  action  against  a  broker  for 
his  negligent  loss  of  money  intrusted 
to  him  for  investment,  held  that  where 
the  plaintiff  averred  and  the  jury 
found  that  no  loan  was  to  be  made 
whether  to  a  named  or  an  unnamed 
person  unless  secured  as  a  first  lien 
on  real  estate,  any  variance  between 
the  allegata  and  probata,  in  that  the 
statement  of  claim  was  so  drawn  as 
to  lead  to  the  conclusion  that  plain- 
tiff did  not  know,  at  the  time  he 
agreed  to  advance  the  money,  to 
whom  it  was  to  be  loaned,  and  Hhe 
evidence  showed  the  borrower's  name 
was  stated  at  such  time,  was  unim- 
portant. Heiser  v.  Reynolds,  —  Pa. 
— ,  106  Atl.  888 19:362-371 
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BUZLDINO    AMD    LOAN    A8800IA- 
TION. 

Annotoition:  Liability  of  officers 
and  directors  of  building  and  loan  as- 
sociation for  loss  due  to  negligence. . 
19:630-545 

1.  Directors— Negligence— liOss   on  In- 
yestment  In  mortgages — ^Liability. 

A  building  and  lo€tn  association 
loaned  money  on  a  mortgage  of  a  city 
lot;  its  solicitor  certified  that  the 
mortgage  was  a  first  and  valid  lien; 
in  fact,  there  was  a  prior  mortgage 
held  by  an  estate  of  which  the  de- 
fendant, one  of  the  directors  of  the 
association,  was  an  executor;  the 
property  was  described  by  reference 
to  the  street  lines  as  the  only  monu- 
ment and  by  a  number  on  a  land 
company  map;  the  name  of  the  mort- 
gagor in  the  mortgage  "held  by  the 
estate  was  different  from  the  name  of 
the  mortgagor  in  the  association's 
mortgage;  the  defendant  had  nothing 
to  do  with  making  the  loan;  he  had 
no  actual  knowledge  thart  the  property 
covered  by  the  two  mortgages  was 
identical;  he  held  as  executor  many 
mortgages,  and  in  the  course  of  his 
business  examined  many  properties; 
he  knew  liis  mortgages  by  street  num- 
bers, and  not  by  numbers  on  a  land 
company  map;  the  association's  mort- 
gage was  accompanied  by  a  regular 
abstract  of  title  in  which  defendant's 
mortgage  was  not  mentioned  and  at- 
tached to  which  was  a  certificate  by 
the  association's  solicitor,  .then  a  law- 
yer in  good  standing,  that  the  associa- 
tion's mt>rtgage  was  a  first  and  valid 
lien.  Held,  that  the  defendant  could 
not  be  fonnd  guiHy  of  negligence  for 
failing  to  apprise  -the  association  of 
the  existence  of  the  prior  mortgage, 
that  the  directors  had  the  right  to 
pursue  the  usual  business  custom  and 
trust  the  solicitor  to  close  the  loan 
and  record  the  mortgage,  and  that,  as 
the  loss  did  not  come  until  the  solic- 


itor turned  aside  the  money  from  its 
proper  destination — the  satisfaction  of 
the  first  mortgage — the  association 
had  already  suffered  the  loss  without 
the  defendant  having  had  any  oppor- 
tunity to  prevent  it,  and  he  cannot 
be  held  for  negligence.  Four  Corners 
Building  &  Loan  Ass'n  v.  Scfhwarz- 
waelder,  88  N.  J.  Eq.  545,  103  Atl. 
240,  rev'g  88  N.  J.  Eq.  212,  101  Atl. 
564      19:639-545 

2. Proximate  cause. 

A  building  and  loan  association 
loaned  money  on  a  mortgage  of  a 
city  lot;  its  solicitor  certified  that  the 
mortgage  was  a  first  and  valid  lien; 
in  fact  there  was  a  prior  mortgage 
held  by  an  estate  of  which  the  de- 
fendant, one  of  the  directors  of  the 
association,  was  an  executor.  The  de- 
fendant had  examined  and  valued 
the  property  for  the  purpose  of  a  loan 
on  the  application  of  one  Wagner  and 
had  reported  to  the  association;  the 
estate's  mortgage  was  given  by  Daly; 
the  title  was  at  the  time  of  Wagner's 
application  in  Crocker,  the  solicitor  of 
the  association;  the  minutes  of  a  sub- 
sequent meeting  of  the  directors  at 
which  defendant  was  not  present  re 
cite  that  Wagner  had  sold  the  prop- 
erty (which  was  untrue) ;  that  all  the 
committee,  including  the  defendant, 
reported  in  favor  of  a  loan  to  Sims 
(which  was  untrue  as  far  as  defend- 
ant is  concerned).  The  defendant 
never  actually  had  to  do  with  the 
loan  to  Sims;  'bis.  knowledge-  is 
claimed  to  have  come  from  hearing 
the  minutes  with  these  false  recitals 
read  over  at  a  later  meeting;  this 
fact  was  not  sufficiently  proved,  but 
if  the  defendant  knew  all  the  facts, 
he  knew  the  loan  was  large  enough 
to  enable  Sims  to  satisfy  the  prior 
mortgage  to  the  estate,  and  up  to  the 
time  the  check  of  the  association  for 
the  loan  was  cashed  miglit  anticipate 
that  the  estate's  mortgage  would  be 
paid    before    the    solicitor    closed    the 
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loan  with  Sims;  the  defendant  had  no 
reason  to  anticipate  that  the  solicitor 
would  forge  a  discharge  of  the  estate 
mortgage;  when  the  check  had  been 
cashed  and  the  money  turned  aside 
from  tho  satisfaction  of  the  prior 
mortgage,  the  loss  was  already  in- 
curred. Held,  the  proximate  cause  of 
the  loss  was  the  rascality  of  the  com- 
plainant's  own  solicitor,  and  the  de- 
fendant cannot  be  held  for  negligence. 
Four  Corners  Building  &  Loan  Ass'n 
y.  Schwarzwaelder,  88  N.  J.  Eq.  545, 
103  Atl.  240,  rev'g  88  N.  J.  Eq.  212, 
101  Atl.  564    19:539-645 

Annotation:  Duty  of  street  railway 
company  to.  passenger  during  period 
•of  transfer  from  car  to  car.  19:279-297 

Annotation:  Liability  of  transfer 
company    for    loss    of    or    damage    to 

goods  intrusted  to  it,  to  move 

19:337-361 

Annotation:  Liability  of  carrier  for 
personal  injury  to  or  death  of  pas- 
senger on  line  of  connecting  carrier.. 
.    19:407-427 

Annotation:  Application  of  rule  res 
ipsa  loquitur  in  action  for  injury  to 
passenger    by    derailment ...  19 :  822-856 

1.  Goods  —  Theft  by  employees  —  Lia^ 
biUty. 

When  the  employees  of  a  transfer 
company,  employed  to  move  household 
goods,  stole  jewelry  from  a  safe  in  a 
cabinet  which  was  among  the  articles 
moved,  the  company  violated  the  com- 
mon-law obligation  of  a  carrier  to 
safely  carry  and  deliver  the  goods. 
Heuman  v.  M.  H.  Powers  Co.,  ^-  N. 
Y.  — ,  123  N.  E.  373,  rev'g  175  N.  Y. 
App.  Div.  627,  162  N.  Y.  Supp.  590.. 
19:337-361 


. Nondisclosure 

ables. 


of     valu- 


The  failure  of  the  owner  of  house- 
hold goods,  employing  a  transfer  com- 


pany to  move  such  goods,  to  disclose 
the  fact  that  there  was,  in  a  cabinet 
which  was  among  the  articles  to  be 
moved,  a  safe  containing  valuable  ar- 
ticles, did  not  relieve  the  company 
from  liability  for  t|ie  theft  of  jewelry 
from  such  safe  by  its  employees.  Heu- 
man v.  M.  H.  Powers  Co.,  —  N.  Y. 
— ,  123  N.  E.  373,  rev'g  175  N.  Y. 
App.  Div.  627,  162  N.  Y.  Supp.  590.. 
19:387-361 

3.  —  limitation  of  liability— Special 
contract — ^Theft  by  employees. 

The  clause  in  the  contract  between 
the  owner  of  household  goods  and  the 
transfer  company,  employed  to  move 
the  goods,  providing  that  the  respon- 
sibility of  the  company  was  limited 
to  a  specified  sum  for  any  article,  to- 
gether with  the  contents  thereof,  re- 
ferred to  the  company's  responsibility 
as  a  carrier,  and  did  not  include  the 
misfeasance  or  nonfeasance  of  the 
company  or  its  employees,  and  hence 
did  not  limit  the  company's  liability 
for  jewelry  stolen  by  its  employees 
from  a  safe  in  a  cabinet  which  was 
among  the  articles  moved.  Heuman 
V.  M.  H.  Powers  Co.,  —  N.  Y.  — ,  123 
N.  E.  373,  rev'g  175  N.  Y.  App.  Div. 
627,  162  N.  Y.  Supp.  590. .  .19:337-361 

4.  Passengers— Existence  Of  relation  of 
carrier  and  passenger — Street  car 
passenger  changing  cars. 

Where  a  street  ear  passenger,  in 
pursuance  of  a  continuous  journey, 
transfers  from  one  ear  to  another,  the 
relation  of  carrier  and  passenger  con- 
tinues throughout  the  necessary  acts 
of  such  transfer,  and,  although  daring 
the  transfer  the  carrier  can  exercise 
no  control  over  the  passenger's  move- 
ments so  as  to  render  it  liable  for 
injury  received  by  the  passenger  from 
some  source  other  than  the  carrier, 
such  fact  does  not  change  the  relation 
of  carrier  and  passenger  in  .the  ease 
of  such  transfer  nor  lessen  the  degree 
of  care  which  the  carrier  is  bound  to 
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use  to  avoid  injury  to  such  passenger 
through  the  negligence  of  its  own  serv- 
ants or  agencies  while  such  passen- 
ger is  engaged  in  the  necessary  acts 
of  such  transfer.  Feldman  v,  Chicago 
Bys.  Co.,  289  HI.  25,  124  N.  E.  334, 
rev'g  212  HI.  App.  482 19:279-297 

6. . 

The  ticket  of  transfer  given  a  street 
car  passenger  who  must  change  cars 
in  order  to  reach  his  destination  is 
not  that  which  establishes  the  relation 
of  carrier  and  passenger  during  the 
time  of  the  aet  of  changing  from  one 
car  to  another,  but  is  merely  the  evi- 
dence of  the  fact  that  the  passenger 
is  engaged  in  a  continuous  journey, 
whether  he  is  so  engaged  being  the 
determinative  factor  on  the  question 
of  the  existence  of  such  relation  dur- 
ing the  time  of  transfer.  Feldman  v. 
Chicago  Bys.  Co.,  289  111.  25,  124  N. 

E.  334,  rev'g  212  HI.  App.  482 

19:279-297 

6.  —  Termination  af  relation  of  car- 
rier and  .  passenger  —  Passenger 
alighting  at  end  of  Journey. 

Where  a  passenger  alights  into  a 
public  etreet  from  a  street  car  at  the 
end  of  his  journey,  he  ceases  to  be  a 
passenger.  Feldman  v.  Chicago  Bys. 
Co.,  289  111.  25,  24  N.  E.  334,  rev'g 
212  HI.  App.  482 19:279-297 

7.  —  Contract  for  transportation — 
Evidence. 

Where  a  special  contract  for  a  lake 
steamship  trip  is  made  by  a  naviga- 
tion company  pursuant  to  which  the 
latter  agrees  to  furnish  transportation 
for  the  round  trip,  including  side 
trips,  but  a  final  coupon  ticket  is 
given  in  exchange,  one  of  the  cou- 
pons of  which  provides  for  a  land  trip 
by  automobile  furnished  by  a  livery 
company,  and  contains  a  stipulation 
that  the  navigation  company  assumes 
no  responsibility  beyond  its  own  line, 
but  aets  merely  as  agent,  the  coupon 


ticket  is  not  the  sole  evidence  of  the 
contract,  and  it  may  be  shown  that 
the  real  contract  was  for  transporta- 
tion by  the  navigation  company  for 
the  entire  trip.  Thurston  v.  Northern 
Navigation  Co.,  205  Mich.  278,  171 
N.  W.  423 19:407-427 

8.  —  Extratermlnal    liability    of    car- 
rier— Presumption — Special   contract. 

The  presumption  against  extrater- 
mlnal liability  of  a  carrier  of  pas- 
sengers where  the  initial  carrier  sells 
a  passenger  a  ticket  entitling  him  to 
ride  over  the  lines  of  the  initial  and 
connecting  carrier,  but  without  any 
stipulations  as  to  liability  for  acci- 
dents, is  not  applicable  where  a  claim 
is  made  upon  a  special  contract  for 
the  entire  trip.  Thurston  v.  Northern 
Navigation  Co.,  205  Mich.  278,  171  N. 
W.    423 19:407-427 

9. Sufficiency     of     evidence     to 

show  special  contract. 

In  an  action  against  a  navigation 
company  operating  lake  passenger 
steamships  to  recover  for  personal  in- 
juries sustained  while  riding  in  an  au- 
tomobile owned  by  a  livery  company 
on  a  side-trip  furnished  as  part  of 
the  cruise,  evidence  held  to  establish 
a  special  contract  by  which  the  navi- 
gation company  assumed  responsibility 
for  the  entire  trip,  so  as  to  render 
it  liable  for  negligence  of  the  livery 
company.  Thurston  v.  Northern  Navi- 
gation Co.,  205  Mich.  278,  171  N.  W. 
423    19:407-427 

10.  —  Limitation   of   llabiUty— Bequi- 
site  of  special  contract. 

The  rule  is  that  where  a  common 
carrier  desires  by  special  contract  to 
exonerate  itself  from  the  effect  of  its 
own  acts  or  omissions,  or  those  of  its 
employees,  the  special  contract  must 
openly  and  plainly  express  that  inten- 
tion so  that  it  cannot,  in  the  slightest 
degree,  be  misunderstood.  Heuman  v. 
M.  H.  Powers  Co.,  —  N.  Y.  — ,   123 
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N.  E.  373,  rev'g  175  N.  Y.  App.  Div. 
627,  162  N.  Y.  Supp.  590. .  .19:387-361 

11.  —  Limitation  of  UabiUty  to   car- 
rier's own  line — ^Validity. 

A  carrier  in  selling  a  ticket  beyond 
its  own  line  may  appropriately  limit 
its  liability  to  its  own  line,  there  be- 
ing no  obligation  on  its  part  to  as- 
sume extraterminal  liability.  Thurston 
V.  Northern  Navigation  Co.,  205  Mich. 
278,   171   N.  W.  423 19:407-427 

12. Binding  effect  on  passenger 

of  conditions  on  ticket. 

In  case  of  a  full  fare  ticket  a  pas- 
senger is  not  bound  by  conditions 
thereon,  limiting  the  common-law  or 
contractual  liability  of  the  carrier,  un- 
less such  conditions  are  called  to  the 
attention  of  the  passenger,  and  are 
assented  to  by  him.  Thurston  v. 
Northern  Navigation  Co.,  205  Mich. 
278,   171  N.  W.  423 19:407-427 

13.  —  Degree    of   care    and    diligence 
required. 

The  law  holds  common  carriers  of 
passengers  to  the  highest  degree  of 
care  and  diligence  which  is  known  to 
careful,  diligent  and  skilful  persons 
engaged  in  such  business.  Central  of 
Georgia  E.  Co.  v.  Bobertson,  —  Ala. 
— ,  83   So.   102 19:822-856 

14. . 

The  law  exacts  of  those  using  steam 
power  for  carriage  extraordinary  dili- 
gence— ^that  which  very  careful  men 
take  in  their  own  affairs.  Central  of 
Georgia  R.  Co.  v.  Robertson,  —  Ala. 
— ,   83   So.   102 19:822-856 

15. Diligence  required  in  general 

prosecution  of  business. 

But  for  special  legislation,  railroad 
companies  would  be  bound  only  to 
such  diligence  in  the  general  prosecu- 
tion of  their  business  as  would  be 
dictated  by  sound  reason  applied  to 
the  successful  use  of  their  necessary 


privileges.  Central  of  Georgia  B.  Oo. 
V.  Bobertson,  —  Ala.  — ,  83  So.  102 . . 
19:822-866 

16. Skill    and    care    required — 

Oonstractlon,  etc,  of  agencies. 

The  law  enjoins  upon  a  carrier  the 
utmost  skill  and  care  as  to  original 
construction,  selection,  maintenance 
and  operation  of  its  agencies.  Cen- 
tral of  Georgia  B.  Co.  v.  Bobertson, 
—  Ala.  — ,  83  So.  102 19:822-856 

17. Street    railway     company — 

Care  required  as  to  passenger. 

I 
A  street  car  company  must  use  the 
highest  degree  of  care  to  avoid  injur- 
ing a  passenger.  Feldman  v.  Chi- 
cago Bys.  Co.,  289  lU.  25,  124  N.  E. 
334,  rev 'g  212  HI.  App.  482.  .19:279-297 

18. Duty  to  use  safety  devices. 

The  law  enjoins  upon  carriers  the 
duty  to  use  such  means  of  safety  as 
science  has  made  known  and  demon- 
strated to  be  useful,  protective,  and 
necessary  to  safety;  they  are  re- 
quired to  keep  pace  with  the  science 
and  art  of  their  business;  they  are 
not  required  to  adopt  every  new  de- 
vice unless  it  contributes  to  safety, 
but  they  must  adopt  those  improved 
modes  known  to  conduce  safety;  they 
must  adopt  those  which  are  up  to  the 
stajidard  of  those  in  general  use  and 
which  are  necessary  for  the  safety  of 
their  passengers.  Central  of  Georgia 
B.  Co.  v.  Bobertson,  —  Ala.  — ,  83 
So.  102    19:822-856 

19. Failure    to    use— Burden 

of  proof. 

Impossibilities  are  not  exacted  of 
railroads,  but  the  onus  rests  on  them 
to  show  the  fruitlessness  of  employing 
appliances  which  were  not  employed 
but  which  ordinarily  prevent  injury 
actually  suffered.  Central  of  Georgia 
B.  Co.  V.  Bobertson,  —  Ala.  — ,  83 
So.    102    19:822-866 
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20. Duty  to  employ  careful  and 

pradent  servantfr— Duty  of  servantB. 

The  law  requires  of  railroad  com- 
paniea  that  they  employ  very  careful 
and  prudent  servants,  and  requires  of 
such  servants  that  they  exercise  such 
degree  of  diligence  as  very  careful 
and  prudent  persons  take  of  their  own 
affairs,  but  infallibility  is  not  ex- 
pected. Central  of  Georgia  B.  Co.  v. 
Robertson,  —  Ala.  —,  83  So.  102.. 
19:822-856 

21. Suitable  and  safe  equipment 

and  appliances — Latent  defects. 

Carriers  are  under  the  highest  duty 
to  provide  and  maintain  suitable  and 
safe  equipments  and  appliances;  their 
safety  should  be  established  by  the 
very  best  and  surest  tests  recognized 
by  experts  in  the  business,  and  noth- 
ing can  exempt  a  carrier  from  liabil- 
ity as  for  defects  therein  except  that 
such  defects  are  latent  ones  which  no 
reasonable  degree  of  ekill  and  dili- 
gence would  discover  or  prevent. 
Central  of  Georgia  E.  Co.  v.  Rob- 
ertson, —  Ala.  — ,  83  So.  102 

19:822-856 

22. Boadbed,  macblnery,  etc. 

A  carrier  ia  not  an  absolute  insurer 
of  the  eafety  of  its  passengers,  but 
it  is  bound  to  use  ifhe  utmost  care,  as 
far  as  human  skill  and  foresight  can 
go  to  secure  their  safety  and  to  pre- 
vent possible  accidents  which  may 
arise  from  the  condition  of  its  road- 
bed, machinery  of  all  kinds,  and  all 
other  acts  of  negligence  on  the  part 
of  it  itself,  its  agents  or  servants,  and 
this  duty  extends  to  safe  and  properly 
constructed  bridges,  trestles,  culverts, 
ties,  rails,  and  the  proper  and  safe 
spiking  of  the  latter  to  the  crossties. 
Central  of  Georgia  R.  Co.  v.  Robert- 
son, —  Ala.  — ,  83  So.  102.  .19:822-856 

23. Bails,  can  and  engines. 

The  law  does  not  contemplate  that 
19  N.  C.  C.  A.— 66 


railroad  companies  will  in  general 
make  their  own  rails,  cars,  or  engines; 
all  that  they  can  reasonably  be  ex- 
pected to  do  is  to  purchase  such  cars 
and  other  necessaries  as  they  have 
reason  to  believe  will  be  safe  and 
proper,  giving  them  such  inspection 
€is  is  usual  and  practicable  as  they 
buy  them;  when  they  make  such  an 
examination  and  discover  no  defects, 
they  do  all  that  is  practicable,  and  it 
is  no  neglect  to  omit  attempting  what 
is  impracticable;  they  have  a  right  to 
assume  that  a  dealer  of  good  repute 
has  also  used  sudh  care  as  was  in- 
cumbent on  him,  and  that  the  articles 
purchased  of  him  which  seem  right  are 
right  in  fact.  Central  of  Georgia  R. 
Co.  V.  Robertson,  —  Ala.  — ,  83  So. 
102    19:822-856 


24. 


—  Qpeed  pemiitted  inAlabama. 


It  is  still  the  right  of  railroads  in 
Alabama  to  run  trains  at  any  speed 
that  is  safe  for  their  passengers  and 
freight  except  under  the  circumstances 
when  statutory  precautions  are  ex- 
acted. Central  of  Georgia  R.  Co.  v. 
Robertson,  —  Ala.  — ,  83  So.  102.... 
19:822-856 

25.  —  Injuries  to  passenger— -In  trans- 
ferring ftom  one  car  to  anotlier — 
Bes  ipsa  loqnitor. 

In  an  action  by  a  street  car  passen- 
ger for  personal  injuries  sustained 
when,  while  in  the  act  of  transferring 
from  one  car  to  another  in  the  course 
of  a  continuous  journey,  he  was  struck 
by  the  car,  from  which  he  had  alight- 
ed, as  a  result  of  such  car's  splitting 
a  switch,  held  that  the  doctrine  of 
res  ipsa  loquitur  applied,  and  that, 
there  being  no  evidence  to  overcome 
the  prima  facie  case  thus  made  out, 
the  jury  were  justified  in  returning  a 
verdict  for  plaintiff.  Feldman  v.  Chi- 
cago Rys.  Co.,  289  111.  25,  124  N.  E. 
334,  rev'g  212  lU.  App.  482.19:279-297 
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26. I>6railm«at  and  overtcmiiiig 

of     coadi— Fremmiption     of     neglir 
gence. 

When,  during  the  relation  of  carrier 
and  passenger,  the  passenger  is  in- 
jured by  the  car  in  which  he  is  being 
carried  being  derailed,  wrecked,  etc., 
or  occurrence  which  would  not  happen 
without  some  negligence  on  the  part 
of  the  carrier,  this  raises  the  presump- 
tion, prima  f«ude '  only,  however,  that 
the  injury  was  proximately  caused  by 
the  negligence  of  the  carrier,  which 
presumption  will  authorize  a  recovery 
of  damages  against  the  carrier  for 
the  injuries  suffered  by  the  passenger 
unless  the  carrier  can  rebut  this  prima 
facie  presumption  by  reasonably  sat- 
isfying the  jury  that  the  derailment 
or  other  occurrence  causing  the  injury 
could  not  have  been  prevented  by  the 
exercise  of  the  highest  degree  of  care 
on  the  part  of  the  carrier,  his  agents 
or  servants.  Central  of  Georgia  B. 
Co.  V.  Bobertson,  —  Ala.  — ^  83  So. 
102 19:822-856 


27. 


to  xebat. 


SnfBclmicjof  eridaaoe 


In  an  action  by  a  passenger  against 
a  carrier  for  personal  injuries  sus- 
tained by  the  former  when  the  coach 
in  which  he  was  riding  was  derailed 
and  overturned,  the  derailment  being 
due  to  a  'transverse  fissure*'  in  a  rail, 
held  that  the  evidence  rebutted  all 
presumptions  of  negligence,  on  the 
part  of  the  defendant,  proximately 
causing  the  injuries,  and  that  the  gen- 
eral affirmative  charges  requested  by 
the  defendant  should  have  been  given. 
Central  of  Georgia  B.  Co.  v.  Bobert- 
son, —  Ala.  — ,  83  So.  102.. 19:822-866 

28. Allegation8  of  negUganoe 

— ^Bes  ipsa  loquitur. 

If,  in  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries 
sustained  by  the  former  when  the 
coach  in  which  he  was  riding  was  de- 


railed and  overturned,  the  negligence 
be  sufficiently  charged  in  general  terms 
only,  it  will  include  eases  within  the 
doctrine  of  res  ipsa  loquitur,  but  if 
the  plaintiff  charges  negligence  in 
general  terms  and  then  specifies  par- 
ticular acts,  it  may  be  doubtful 
whether  he  is  limited  to  proof  and  the 
right  to  recover  to  the  particular  acts 
so  specified.  Central  of  Georgia  B. 
Co.  v.  Bobertson,  —  Aku  — ^  83  So. 
102     19:822-866 


When  a  passenger,  suing  a  carrier 
for  personal  injuries  sustained  by  the 
former  when  the  coach  in  which  he 
was  riding  was  derailed  and  over- 
turned, alleges  in  one  count  that  his 
'^  wounds,  injuries  and  damages  were 
the  proximate  consequence,  and  caused 
by  reason  of  the  negligence  of  the 
defendants,  their  servants  or  agents 
as  aforesaid,"  and  in  other  counts 
<<that  the  defendants'  servants  or 
agents,  while  ^acting  within  the  line 
and  scope  of  their  employment,  so 
negligently  conducted  themselves  in 
and  about  the  business  of  carrying  the 
plaintiff  as  such  passenger  as  afore- 
said that  the  plaintiff  received  the 
wounds,  injuries,  and  damage  set 
out,"  held  that  either  allegation  was 
sufficient  to  avail  of  the  prima  facie 
presumption  of  negligence  or  to  be 
within  the  doctrine  of  res  ipsa  loqui- 
tur. Central  of  Georgia  B.  Co.  v. 
Bobertson,  —  Ala.  — ^  83  So.  102.... 
19:822-866 

30. Liability  as  qnastioii  for 

court  or  Jury. 

If,  in  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries 
sustained  by  the  former  when  the 
coach  in  which  he  was  riding  was  de- 
railed and  overturned,  the  defendant 
shows  that  the  accident  was  an  in- 
evitable one  or  such  as  the  highest 
degree  of  care  and  foresight  could 
not      have     prevented      or     provided 
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against,  it  is  not  liable  as  a  matter 
of  law,  but,  if  not  so  shown  ^thout 
dispute,  it  is  a  question  for  the  jury 
and  it  is  proper  for  the  trial  court  to 
decline  to  take  the  question  from  the 
jury.  Central  of  Georgia  B.  Co.  v. 
Eobertson,  —  Ala.  — ,  83  So.  102.... 
19:822-856 

31. Lack   of  knowledge   of  de- 
fects as  defense. 

Mere  lack  of  knowledge  of  defects 
will  not  excuse  a  carrier  for  personal 
injuries  sustained  by  a  passenger  un- 
less it  has  exercised  the  proper  de- 
gree of  care  and  diligence  to  discover 
and  prevent  the  defects.  Central  of 
Georgia  B.  Co.  v.  Robertson,  —  Ala. 
— ,  83   So.   102 19:822-866 

32. XTnavoldable   accidents — Ida- 

blUty. 

The  law  has  never  attempted  to  hold 
carriers  of  passengers  liable  for  any- 
thing which  they  could  not  avoid  by 
their  own  diligence.  Central  of  Geor- 
gia B.  Co.  V.  Robertson,  —  Ala.  — y  83 
So.  102    19:822-856 

33.  —  Orossing  track  to  board  tradi^— 
NegUgence — ^Last  clear  chance. 
The  fact  that  an  intending  passen- 
ger who,  in  crossing  from  the  railroad 
station  to  the  boarding  platform, 
would  have  been  run  down  by  the 
train  which  she  intended  to  board  and 
which  was  coming  in  at  a  low  rate 
of  speed  had  it  not  been  for  her  res- 
cue by  a  third  person,  was  guilty  of 
negligence,  did  not  absolve  the  rail- 
road company  from  liability  for  its 
subsequent  negligence.  Bond  v. 
Baltimore  &  Ohio  B.  Co.,  —  W.  Va. 
—,  96  S.  E.  932 19:674-699 

34. Contribntory  negligence. 

An  intending  passenger  who,  in 
crossing  from  the  railroad  station  to 
the  boarding  platform,  would  have 
been  run  down  by  the  train  wMch  she 
intended  to  board  and  which  was  com- 
ing in  at  a  low  rate  of  speed  had  it 


not  been  for  her  rescue  by  a  third 
person,  was  guilty  of  negligence 
where  the  train  was  visible  for  a 
distance  of  540  feet  from  the  place 
where  she  *  crossed  the  tracks.  Bond 
V.  Baltimore  &  Ohio  B.  Co.,  —  W.  Va. 
— ,  96  S.  E.  932 19:674-699 

OONFLIOT  OF  LAWS. 

Annotation:  What  law  governs  an 
action  to  recover  damages  for  loss  or 
injury  inflicted  in  one  jurisdiction  by 
a  negligent  act  or  omission  in  another 
jurisdiction    19:1009-1029 

1.  Bemedlal  procedure— Lex  f  oxt 

Ordinarily  remedial  procedure  is 
governed  by  the  law  of  the  place 
where  the  suit  is  brought  although 
it  may  differ  materially  from  the  rem- 
edy established  in  the  state  or  juris- 
diction within  which  the  cause  of  ac- 
tion arose.  Connecticut  Valley  Lum- 
ber Co.  V.  Maine  Cent.  B.  B.,  —  N. 
H.  — ,  103  AtL  263 19:1009-1029 

2.  Bemedy  In  tort   action— Lex   fori. 

The  law  of  the  forum  governs  the 
remedy  in  the  case  of  a  tort  as  well 
as  in  the  case  of  a  contract.  Connec- 
ticut Valley  Lumber  Co.  v,  Maine 
Cent.  B.  B.,  —  N.  H.  — ,  103  Atl.  263 
19:1009-1029 

3.  Bnles  of  procedure— Lez  foil 

Each  state  is  entitled  to  adopt  for 
the  guidance  of  its  courts  such  rules 
or  laws  pertaining  to  the  methods  of 
procedure  for  the  vindication  of  rights 
and  the  promotion  of  justice  as  it 
may  deem  convenient  and  reasonable, 
and  litigants  who  resort  to  its  courts 
or  are  compelled  to  appear  therein 
cannot  insist  upon  the  trial  of  their 
rights  by  some  other  or  different  rules 
of  procedure  which  may  prevail  in  the 
place  where  the  cause  of  action  arose. 
Connecticut  Valley  Lumber  Co.  v. 
Maine  Cent.  B.  B.,  —  N.  H.  — ,  103 
Atl.    263 19:1009-1029 
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00K8TITUTI0KAL  LAW. 

Amendment — Meaning  of  terms — ^L0g- 
iBlative  definition. 

The  terms  *' employers, "  '*  em- 
ployees," and  **  employment, "  as  used 
in  section  21,  article  20,  of  the  Con- 
stitution, as  amended  in  October, 
1911,  must  be  construed  in  the  light 
of  their  meaning  at  the  time  of  the 
adoption  of  the  amendment,  and  can- 
not be  extended  by  legislative  defini- 
tion, since  such  an  extension  would, 
in  effect,  be  an  amendment  of  the 
Constitution,  if  accepted  as  authorita- 
tive. Perry  v.  Industrial  Accident 
Commission  of  California,  —  Cal.  — , 
181    Pac.    788 19:298-308 

CONTBIBnTIOK. 

Annotation:  Actions  and  proceed- 
ings between  joint  tort-feasors  to  en- 
force contribution  or  indemnity  for 
damages  paid  as  result  of  their  neg- 
ligence      19:142-257 

1.  Joint    tort-feaeora — ^When   rule    not 
applicable. 

The  rule  that  there  can  be  no  con- 
tribution between  joint  tort-feasors 
has  no  application  where  the  element 
of  moral  turpitude  is  not  involved  and 
there  is  no  wilful  or  conscious  wrong 
between  the  parties  against  whom  a 
judgment  in  a  tort  action  is  recov- 
ered. Ellis  V.  Chicago  &  N.  W.  By. 
Co.,  167  Wis.  392,  167  N.  W.  1048.... 
19:142-267 

2.  —  OolIlBlon  between  railroad  train 
and  street  car. 

Where  a  railroad  train  runs  »t  an 
unlawful  rate  of  speed  in  approaching 
a  crossing,  where  a  collision  results 
with  a  street  car,  but  the  acts  of  the 
railroad  company  are  not  intentional 
or  wilful  and  involve  no  conscious 
wrong,  and  the  acts  of  the  street  rail- 
road company  are  likewise  not  wilful 


and  involve  no  conscious  wrong,  con- 
tribution between  the  companies  is 
proper,  upon  payment  of  the  judgment 
by  one  of  them.  Ellis  v.  Chicago  & 
N.  W.  By.  Co.,  167  Wis.  392,  167  N. 
W.   1048    19:142-257 


COBPOBATIONS. 

Annotation:  Liability  of  officers 
and  directors  of  building  and  loan  as- 
sociation for  loss  due  to  negligence . . 
19:589-645 


DAMAGES. 

Annotation:  Recovery  for  sickness 
or  permanent  injury  to  health  proxi- 
mately causod  by  fright  or  shock .... 
19:95-111 

Annotation:  Actions  and  proceed- 
ings between  joint  tort-feasors  to  en- 
force contribution  or  indemnity  for 
damages  paid  as  result  of  their  neg- 
ligence      19:142-257 

1.  Personal  injuiies— Amonnt. 

In  cm  action  under  the  Federal  Em- 
ployers' Liability  Act  against  a  rail- 
road company  for  personal  injuries 
sustained  by  its  yard  engine  foreman, 
where  plaintiff  as  a  result  of  his  in- 
jury was  suffering  from  a  double  her- 
nia which  would  be  permanent  unless 
relieved  by  an  operation  which  might 
or  might  not  be  a  success,  and  which, 
according  to  the  evidence,  would  be 
attended  with  danger  to  life,  and 
plaintiff  was  still  suffering  pain  at  in- 
tervals, and  was  compelled  to  wear  a 
truss,  and  his  capacity  for  work  had 
been  materially  reduced,  held  that, 
while  the  verdict  for  $15,000  was 
large,  it  could  not,  on  the  evidence,  be 
safely  said  that  it  was  the  result  of 
passion,  prejudice,  or  corruption  on 
the  part  of  the  jury.  Yazoo  &  M.  V. 
B.  Co.  V.  Dees,  —  Miss.  — ,  83.  So. 
613     19:641-673 
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2. Child. 

A  verdict  for  $5,000  for  personal  in- 
jaries  sustained  by  a  child  who  suf- 
fered much  pain,  underwent  a  number 
of  operations  and  was  permanently  in- 
jured, held  not  to  indicate  passion  or 
prejudice.  Bruenn  v.  North  Yakima 
School   Bist.    No.    7,    Yakima    County, 

101   Wash.  374,   172   Pac.   569 

19:857-871 

3.  —  Instmctioiis  authorizing  allow- 
ance for  mental  soffering— When 
Jnstifled. 

An  injury  severe  enough  to  cause 
pain,  require  professional  treatment, 
and  inflict  disability  to  perform  labor 
for  a  week  or  two,  justifies  the  giv- 
ing of  instructions  -authorizing  an  al- 
lowance for  mental  suffering  in  the 
assessment  of  damages.  Bond  v. 
Baltimore  &  Ohio  B.  Co.,  —  W.  Va. 
— ,  96  S.  E.  932 19:674-699 

DEAD  BODIES. 

Annotation:  Negligence  in  respect 
of  cremation  of  corpse  as  actionable. . 
19:872-878 

Iioss  of  ashes  of  deceased  after  cre- 
mation—Bight to  recover  for  mental 
anguish  and  soffering. 

In  the  absence  of  physical  injury 
and  pecuniary  loss,  parents  cannot  re- 
cover against  a  cremation  society  for 
mental  anguish  and  suffering  caused 
by  the  loss  of  the  ashes  of  plaintiffs' 
infant  child  by  the  society  in  viola- 
tion of  its  contract  to  cremate  the 
child's  body  and  keep  the  ashes  until 
they  were  called  for.  Kneass  v.  Cre- 
mation Society  of  Washington,  103 
Wash.  521,  175  Pac.  172...  .19:872-878 

DISEASE. 

Annotation:  Liability  of  master  to 
servant  for  disease  or  illness  due  to 
nature  or  condition  of  employment . . . 
19 :  890-903 


DBUOS. 

Annotation:  Ldability  of  druggist 
or  manufacturer  for  negligence  in.  the 
sale  of  drugs  or  in  filling  prescription 
19:976-991 

Mislabeling  prescription— Action  fox 
deathn-Snfflciency  of  evidence. 

In  an  action  for  the  death  of  plain- 
tiff's wife,  alleged  to  have  been 
caused  by  an  overdose  of  arsenic  Cue 
to  an  error  in  labeling  a  prescription 
at  defendants'  drug  store,  in  which  it 
was  contended  by  defendants  that  her 
death  was  due  to  disease  not  con- 
nected with  the  poisoning,  the  answer 
of  a  physician  to  a  hypothetical  ques- 
tion, embodying  the  circumstances  of 
the  giving  of  the  overdose  of  arsenic 
and  the  symptoms  displayed  by  the 
wife  soon  thereafter,  that  *' Those 
symptoms  are  caused  by  an  overdose 
of  arsenic  and  probably  would  result 
in  her  death,"  warranted  the  drawing 
of  an  inference  favorable  to  plaintiff 
sufficient  to  present  a  disputed  ques- 
tion of  fact  as  to  the  cause  of  death, 
which  should  have  been  presented  to 
the  jury.  Marx  v.  Schultz,  207  Mich. 
655,   175  N.  W.   182 19:976-991 

ELECTBICITY. 

1.  Death  of  city  fireman  by  electro- 
cution— ^Liability  of  electric  com- 
pany—Deceased  not   mere   licensee. 

In  an  action  against  an  electric 
company  for  the  death  of  a  city  fire- 
man by  electrocution,  resulting  from 
the  deceased's  coming  in  contact, 
while  fire  fighting,  with  one  of  the 
company's  wires  strung  several  feet 
away  from  the  burning  building  and 
above  a  sheet-iron  awning  extending 
from  such  building,  held  that,  as  to 
such  company,  such  fireman  was  not 
a  mere  licensee  who  was  required  to 
take  the  premises  as  he  found  thein. 
City  of  Shreveport  v.  Southwestern 
Gas  &  Electric  Co.,  145  la.  680,  82 
So.  785   19:112-141 
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2, Defenses. 

In  an  action  against  an  electric 
company  for  death  by  electrocution, 
Tesulting  when  the  deceased  came  in 
contact  with  one  of  "the  company's 
wires,  wherein  there  was  evidence  to 
the  effect  that  the  insulation  of  wires 
is  not  for  protection  but  only  for  pre- 
venting a  wasteful  escape  of  the  fluid, 
held,  that  such  view  of  the  matter 
did  not  recommend  itself  to  the  hu- 
manity, not  to  say  the  common  sense, 
of  the  court.  City  of  Shreveport  v. 
Southwestern  Gas  &  Electric  Co.,  145 
La.  680,  82  So.  785 19:112-141 

3. . 

It  is  no  defense  to  an  action 
against  an  electric  company  for  death 
by  electrocution,  resulting  when  the 
deceased  came  in  contact  with  one  of 
the  company's  wires,  that  the  insula- 
tion of  wires  soon  deteriorates  under 
the  action  of  sun  and  rain,  and  that 
therefore  it  is  not  commercially  pos- 
sible to  keep  wires  safely  insulated. 
City  of  Shreveport  v.  Southwestern 
Gas  &  Electric  Co.,  145  La.  680,  82  So. 
785    19:112-141 

4. Contributory  negligence  of 

deceased. 

In  an  action  against  an  electric 
company  for  the  death  of  a  city  fire- 
man by  electrocution,  resulting  from 
the  deceased's  coming  in  contact, 
while  fire  fighting  in  the  nighttime, 
wdth  one  of  the  company's  wires 
strung  several  feet  away  from  the 
burning  building  and  above  a  sheet- 
iron  awning  extending  from  such 
building,  held,  that  the  deceased  was 
guilty  of  no  negligence,  and  that  the 
fact  that  the  two  firemen  who  pre- 
ceded him  onto  the  awning  saw  the 
wire  and  avoided  it  did  not  argue 
against  him.  City  of  Shreveport  v. 
Southwestern  Gas  &  Electric  Co.,  145 
La.  680,  82  So.   785 19:112-141 


EVIDEKOB. 

Annotation:  Admissibility  in  evi- 
dence of  X-ray  photographs,  and  testi- 
mony as  to  physical  conditions  shown 
thereby     19:69-94 

Annotation:  Testimony  of  railroad 
engineer  as  to  correct  use  and  opera- 
tion of  locomotive,  as  opinion  evi- 
dence; admissibility  thereof  and  ne- 
cessity of  qualification  as  expert. . . . 
19:258-278 

1.  Best  and  secondary— X-ray  photo- 
graphs— Expert  opinions.        , 

Skiagraphs  or  X-ray  photographs 
are  the  best  evidence  of  what  appears 
thereby,  and  physicians  should  not  be 
permitted,  in  a  personal  injury  action 
in  which  such  evidence  is  introduced, 
to  interpret  and  explain  the  same. 
Lang  V.  Marshalltown  Light,  Power 
&  Bailway  Co.,  —  Iowa  — ,  170  N.  W. 
463    19:69-94 

2.  Admissibility  of  adversary's  plead- 
ings. 

It  is  a  settled  rule  of  procedure  in 
North  Carolina  that  a  party  may  of- 
fer in  evidence  a  portion  of  his  ad- 
versary's pleadings  containing  an  al- 
legation or  admission  of  a  distinct 
and  separate  fact  relevant  to  the  in- 
quiry and  without  introducing  quali- 
fying or  explanatory  matter,  and  that, 
in  such  case,  it  is  open  to  the  op- 
posing party  to  introduce  such  quali- 
fying matter  if  he  »o  desires.  Jones 
V.  Norfolk  Southern  B.  Co.,  176  N.  O. 
260,  97  S.  E.  48 19:268-278 

3.  —  Allegations  of  pleading  to  ex- 
plain portion  Introduced  by  other 
party. 

Under  the  rule  that,  where  a  party 
offers,  in  evidence,  a  portion  of  hie 
adversary's  pleadings  containing  an 
allegation  or  admission  of  a  distinct 
and  separate  fact  relevant  to  the  in- 
quiry and  without  introducing  quali- 
fying or  explanatory  matter,  the   op- 
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posing  party  may  introduce  such 
qualifying  matter,  it  will  not  be  error 
for  the  court  to  refuse  to  permit  such 
an  opposing  party  to  introduce  cer- 
tain of  its  allegations  which  are,  in 
no  sense,  qualifying  or  explanatory  of 
the  fact  admitted.  Jones  v.  Norfolk 
Southern  B.  Co.,  176  N.  C.  260,  97  S. 
E.    48    19:258-278 

4.  Opinion  evidence— Proper  maimer 
of  making  flying  swltclies— Compe- 
tency of  locomotive  engineer. 
In  an  action  by  a  freight  brake- 
man  for  injuries  received  when,  in  the 
making  of  a  flying  switch  and  as  a 
resuK  of  the  engineer's  bringing  his 
engine  to  an  unnecessary,  unusual  and 
sudden  stop,  he  was  thrown  from  a 
box  car  upon  the  track  in  front  of 
the  car  and  run  over,  held  that  where 
a  locomotive  engineer,  who  was  called 
as  a  witness  by  plaintiff  and  whose 
testimony  as  to  the  customary  and 
proper  manner  of  making  flying 
switches  and  the  use  of  the  appli- 
ances on  the  engine  provided  for  the 
purpose  was  adnntted  over  defend- 
ant's objection,  was  qualified  by 
training  and  experience  to  express  an 
opinion  calculated  to  aid  the  jury  in 
arriving  at  a  correct  conclusion,  and 
wiiere  he  testified  to  the  operation  and 
use  of  engines  and  appliances  exactly 
similar  in  structure  and  operation  to 
the  one  involved,  his  estimates  and 
statement  of  the  correct  use  of  such 
appliances  were  facts  relevant  to  the 
issue  and  were  properly  received  in 
evidence  whether,  in  strictness,  expert 
evidence  or  not.  Jones  v.  Norfolk 
Southern  B.  Co.,  176  N.  C.  260,  97  S. 
B.    48    19:258-278 

EZPL08I0K& 

1.  Gasoline — Storage    and    handHng— 

Oare  required. 

In  storing  upon  its  premises  and 
handling  for  its  purposes  large  quan- 
tities of  gasoline,  the  owner  is  bound 


to  exercise  such  reasonable  care  to 
avoid  accident  as  is  commensurate 
with  the  apparent  dangers  attending 
such  use.  Woods  v.  Chalmers  Motor 
Oar  Co.,  207  Mich.  666,  176  N.  W. 
449      19:932-962 

2.  CkUMdine— Destruction  of  houseboat 
— ^Negligence— Presumption  and  bur- 
den of  proof. 

In  an  action  for  damages  by  the 
owner  of  a  houseboat  for  its  destruc- 
tion by  fire,  communicated  to  it  from 
a  fire  and  explosion  on  premises  on 
the  adjoining  shore  where  large  quan- 
tities of  gasoline  and  oil  were  stored 
and  used,  no  presumption  of  negli- 
gence arose  from  the  bare  proof  of 
the  explosion,  but  the  burden  was 
upon  plaintiff  to  prove  facts  from 
which  it  might  be  fairly  inferred  that 
defendant's  negligence  was  the  proxi- 
mate cause  of  the  explosion  and  in- 
jury. Woods  V.  Chalmers  Motor  Car 
Co.,  207  Mich.  566,  175  N.  W.  449... 
19:932-952 

3. Contributory      negligence  — 

Question  for  Jury. 

If  the  testimony  of  the  owner  of  a 
houseboat,  that  he  had  noticed  the 
condition  of  the  surface  of  the  water 
surrounding  it,  which  was  covered 
with  oil  and  greasy  scum,  and  was 
trying  to  find  a  new  location  to  get 
away  from  the  fumes  of  gasoline,  per- 
mitted an  inference  that  he  was  actu- 
ated by  any  thought  or  appreciation 
of  danger  from  explosion  or  fire,  it 
was  for  the  jury,  rather  than  the 
court,  and  the  trial  court  did  not  err 
in  submitting  the  question  of  'his  con- 
tributory negligence  to  the  jury,  in 
an  action  by  his  assignee  for  dam- 
ages for  the  loss  of  the  houseboat  by 
fire,  communicated  to  it  through  the 
air  or  over  the  surface  of  the  water, 
from  an  explosion  and  fire  upon  the 
premises  of  defendant  upon  the  ad- 
joining   shore.      Woods    v.    Chalmers 
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Motor  Co.,  207  Mich.  556,   175  N.  W. 
449    19:932-062 

4. Kegligance  —  Qaestion      for 

Jury. 

Testimony  that  defendant  stored 
gasoline  upon  its  premises  in  a  sunken 
tank  holding  12,000  gallons,  from 
which  it  was  elevated  by  a  continu- 
ously operated  vacuum  pump  into  a 
gravity  tank  with  a  capacity  of  three 
or  four  barrels,  from  which  it  was 
piped  into  defendant's  building  to 
motors  which  were  being  tested,  the 
overflow  from  the  gravity  tank  being 
returned  by  a  pipe  to  the  storage 
tank;  that  an  open  ditch  was  main- 
tained along  the  testing  building  lead- 
ing to  a  creek;  that  a  trench  system 
for  drainage  was  maintained  in  the 
testing  building  and  communicated 
with  the  open  ditch;  that  the  over- 
flow from  the  gravity  gasoline  tank 
was  not  properly  cared  for,  but  that 
quantities  of  gasoline  were  permitted 
to  overflow  into  the  open  ditch  and  to 
stand  in  pools;  and  that  a  sewer  sys- 
tem was  maintained  in  the  building, 
which  carried  off  water  from  the  mo- 
tors, and  might  also  carry  some  lubri- 
cating oil,  and  which  emptied  into  the 
creek,  amounted  to  much  more  from 
which  negligence  could  be  inferred 
than  the  bare  fact  of  the  explosion, 
in  an  action  by  the  owner  of  the 
houseboat,  which  was  moored  in  the 
creek  near  defendant's  premises,  for 
its  destruction  by  fire  communicated 
to  it  through  the  air  or  over  the  oily 
surface  of  the  water,  following  an  ex- 
plosion and  fire  upon  defendant's 
premises,  and  such  evidence  was  suf- 
ficient to  give  room  for  a  reasonable 
inference  or  permissible  presumption 
of  negligence  on  the  part  of  defendant 
to  the  damage  of  plaintiff  and  to  au- 
thorize submission  of  that  question  to 
the  jury.  Woods  v.  Chalmers  Motor 
Gar  Co.,  207  Mich.  556,  175  N.  W.  449 
19:932-952 


FEDERAL    BOILEB    INSPEOTION 
ACT. 

Use  of  improper  type  of  constmction 
— ^Necessity  of  inspector's  disaii- 
provaL 

The  fact  that  the  use  of  a  certain 
type  of  button-head  on  the  boiler  of 
an  oil-burning  engine  has  not  been 
disapproved  by  the  government  in- 
spector is  not  conclusive  of  the  suffi- 
ciency of  such  type,  since  there  is 
nothing  in  the  Federal  Boiler  Inspec- 
tion Act  to  warrant  the  conclusion 
that  there  is  no  liability  for  an  un- 
safe locomotive,  in  view  of  the  pro- 
visions of  section  2  of  the  act,  be- 
cause some  particular  feature  of  con- 
struction, which  has  been  found  un- 
safe, has  not  been  disapproved  by  the 
federal  boiler  inspector.  Great  North- 
em  Ry.  Co.  v.  Donaldson,  Adm'x  of 
Thoms,  246  U.  8.  121,  62  L.  Ed.  616, 
38  Sup.  Ct.  230,  aff'g  89  Wash.  161, 
154    Pae.    133 19:391-406 

FEDERAL     ElfPLOYEBS'     LIABIL- 
ITY ACT. 

Annotation:  Employees  within  Fed- 
eral Employers'  Liability  Act..  19: 1-68 

Annotastion:  Assumption  of  risk  of 
injury  through  violation  of  safety 
statutes,  under  Federal  Employers' 
Liability   Act    19:391-406 

Annotation:  Assumption  of  risk  of 
negligence   of   other   employees,   under 

Federal  Employers '  Liability  Act 

19:461-514 

Annotation:  Assumption  of  risk  of 
injury  through  defective  or  inade- 
quate tools,  appliances  or  equipment, 
under  Federal  Employers'  Liability 
Act     19:559-535 

Annotation:  Assumption  of  risk  of 
injury  through  defects  of  track,  road- 
bed or  right  of  way  generally,  under 

Federal   Employers '   Liability  Act 

19:641-673 

Annotation:  Assumption  of  risk  un- 
der the  Federal   Employers'  Liability 
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Act  as  to   unsafe  place  or  dangerous 
method    of    work 19:723-762 

1.  ControUing  effect  In  proper  case. 

In  a  case  coming  under  the  Fed- 
eral Employers'  Liability  Act,  the  act 
itself  affords  the  exclusive  and  con- 
trolling rule  of  liability,  and,  where 
the  question  presented  involves  the 
assumption  by  plaintiff  of  the  risk  of 
a  f  ellow-servant 'e  negligence,  such 
question  must  be  determined  in  accord 
with  the  provisions  of  the  act  and 
applicable  and  authoritative  federal 
decisions  construing  them.  Jones  v. 
Norfolk  Southern  R.  Co.,  176  N.  C. 
260,  97  S.  K  48 19:258-278 

2.  Interstate    commerce — ^Wliat     work 
constitutes  employment  in. 

The  doing  of  work  by  an  interstate 
railroad  employee  which  has  for  its 
immediate  purpose  the  furthering  of 
the  conduct  of  interstate  commerce 
constitutes  an  employment  in  such 
commerce  within  the  meaning  of  the 
Federal  Employers*  Liability  Act. 
Kinzell  v.  Chicago,  M.  &  St.  P.  By. 
Co.,  250  U.  S.  130,  63  L.  Ed.  893,  39 
Sup.  Ct.  412,  rev'g  31  Idaho  365,  171 
Pac.    1136 19:1-68 

3.  —  When    employee    engaged    in — 
Guide  for  determining. 

What  is  at  least  a  guide  to  a  de- 
termination of  th*e  question  whether 
an  interstate  railroad  employee,  en- 
gaged in  work  on  the  railroad  right 
of  way,  was  engaged  in  interstate 
commerce,  within  the  meaning  of  the 
Federal  Employers'  Liability  Act, 
may  be  found  in  the  questions:  Was 
the  work  being  done  independently  of 
the  interstate  commerce  in  which  the 
railroad  company  was  engaged  or  was 
it  so  closely  connected  therewith  as  to 
be  a  part  of  it,  and  was  its  perform- 
ance a  matter  of  indifference  as  far 
as  such  commerce  was  concerned,  or 
was  it  in  the  nature  of  a  duty  rest- 
ing upon  the  carrier?    Kinzell  v.  Chi- 


cago, M.  &  St.  P.  By.  Co.,  260  U.  S. 
130,  63  L.  Ed.  893,  39  Sup.  Ct.  412, 
rev'g  31  Idaho  365,  171  Pac  1136... 
19:1-68 

4. Keeping  interstate  track  free 

from  earth  and  stones  falling  on  it 
as  result  of  filling  work. 

Where  an  interstate  railway  com- 
pany was  engaged  in  filling  a  trestle- 
work  bridge  which  spanned  a  dry 
gulch  and  which  was,  during  the 
progress  of  the  work,  used  for  inter- 
state trains,  and  the  fill  had  reached 
the  level  of  the  tops  of  the  ties,  and 
had  become  of  such  width  that  the 
earth  when  dumped  would  pile  up 
near  the  track  so  as  to  fall  back  on 
it  if  not  removed,  such  fill  had  be- 
come a  part  of  the  railway  and  an 
employee  of  the  company  who  was 
employed  to  keep  the  track  clear  of 
earth  and  stones,  by  means  of 
"dozer"  and  shovel,  was  employed  in 
interstate  commerce  within  the  mean- 
ing of  the  Federal  Employers'  Liabil- 
ity Act.  Kinzell  v.  Chicago,  M.  & 
St.  P.  By.  Co.,  250  U.  S.  130,  63  L. 
Ed.  893,  39  Sup.  Ct.  412,  rev'g  31 
Idaho  365,  171  Pac.  1136 19:1-68 

5.  Negligence    of    fellow-servant — ^Lia- 
bility of  carrier. 

In  cases  within  the  purview  of  the 
Federal  Employers'  Liability  Act,  the 
carrier  is  not  shielded  by  the  fellow- 
servant  rule,  but  must  answer  for  the 
negligence  of  an  employee  as  well  as 
for  that  of  an  officer  or  agent.  Boldt 
V.  Pennsylvania  R.  Co.,  245  U.  S.  441, 
62  L.  Ed.  385,  38  Sup.  a.   139,  aff'g 

134  C.  C.  A.  175,  218  Fed.  367 

19:461-614 


6.  Assumption 
of  doctrine. 


of    risk— AppUcability 


The  doctrine  of  assumption  of  risk 
applies  in  actions  under  the  Federal 
Employers*  Liability  Act  except 
where,    as    provided    in    section    4    of 
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the  ect,  there  has  been  a  violation  by 
the  carrier  of  a  statute  enacted  for 
the  safety  of  employees.  Boldt  v. 
Pennsylvania  R.  Co.,  245  U.  8.  441, 
62  L.  Ed.  385,  38  Sup.  a.   139,  aff'g 

134  C.  C.  A.  175,  218  Fed.  367 

' 19:461-514 

7. InJorieB  to  yard  engine  fore- 
man—XTnllghted  switch  lamp. 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  against  a  rail- 
road company  by  its  yard  engine  fore- 
man when,  in  the  nighttime,  he  fell 
over  a  yard  switch  stand,  the  lamp 
on  which  was  not  burning,  held  that 
plaintiff  assumed  the  risk  of  the 
lamp's  going  out  without  fauH  on  the 
part  of  defendant,  but  that,  since 
plaintiff  claimed  and  the  jury  be- 
lieved that  the  lamp  went  out  be- 
cause defendant's  employee  in  charge 
thereof  had  negligently  failed  to  keep 
it  filled  with  oil,  the  question  of 
whether  or  not  the  plaintiff  assumed 
the  risk  of  its  unlighted  condition 
could  not  arise  unless  he  had,  before 
he  was  injured,  either  actual  or  con- 
structive knowledge  of  such  condition. 
Yazoo  &  M.  V.  R.  Co.  v.  Dees,  — 
Miss.  — ,  83  So.  613 19:641-673 

8.  —  When  not  defense. 

While  the  Federal  Employers*  Lia- 
bility Act  clearly  recognizes  assump- 
tion of  risk  as  a  defense  in  certain 
instances,  under  section  4  thereof  such 
a  position  is  absolutely  inhibited  in 
cases  where  the  violation  of  a  federal 
statute,  enacted  for  the  protection  of 
the  employees,  contributed  to  the  in- 
jury or  death  complained  of,  and  by 
correct  deduction  from  the  terms  and 
meaning  of  section  1,  the  negligence 
of  fellow-servants  is  withdrawn  from 
the  class  of  assumed  risks  in  cases  of 
unusual  and  in£rtant  negligence  and 
under  circumstances  which  afforded 
the  injured  employee  no  opportunity 
to  know  of  the  conditions  or  appre- 
ciate the  attendant  dangers.     Jones  v. 


Norfolk   Southern   B.   Co.,   176   N.   C. 
260,  97  S.  E.  48 19:268-278 

9. Negligence   of   emj^loyer. 

Under  the  Federal  Employers'  Lia- 
bility Act,  an  employee  does  not  as- 
sume the  risks  of  his  employer's  neg- 
ligence unless  he  is  given  fair  oppor- 
tunity to  know  and  appreciate  the 
risks  to  whieh  he  is  thereby  sub- 
jected.   Jones  y.  Norfolk  Southern  B. 

Co.,  176  N.  C.  260,  97  S.  E.  48 

19:268-278 

10. KegUgence    of    feUow-senr- 

ants. 

The  effect  of  section  1  of  the  Fed- 
eral Employers'  Liability  Act  is  to 
place  the  conduct  of  fellow-servants 
on  the  same  plane  as  the  conduct  of 
the  employer  as  far  as  the  matter  of 
assumption  of  risk  is  concerned. 
Jones  V.  Norfolk  Southern  B.  Co.,  176 
N.  C.  260,  97  S.  E.  48 19:268-278 

11. Negligent  operation  of  train 

— Injury  to  section  man. 

In  an  action  against  a  railroad  com- 
pany by  a  section  man  employed  by 
it  for  personal  injuries  sustained  by 
plaintiff  when,  in  going  to  work,  he 
stepped  from  the  one  of  the  defend- 
ant's two  double  tracks,  on  which  he 
was  walking,  onto  the  other  for  the 
purpose  of  permitting  a  train  to  pass, 
and  was  struck  and  run  over  by  an 
engine,  backing  on  the  second  track, 
which  ran  into  him  without  signal  or 
warning,  held  that,  even  conceding 
that  the  Federal  Employers'  Liability 
Act  applied,  the  plaintiff,  under  the 
circumstances,  did  not  assume  the  risk 
attributable  to  the  negligent  opera- 
tion of  the  train,  if  the  jury  found 
it  to  be  such,  unless  the  consequent 
danger  was  so  obvious  that  an  ordi- 
narily prudent  person  in  his  situation 
would  have  observed  and  appreciated 
it.  Erie  B.  Co.  v.  Purucker,  244  U. 
S.  320,  61  L.  Ed.  1166,  37  Sup.  Ct. 
629     19:723-762 
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12. InJnrleB    In    maUng    flying 

switch. 

In  an  action,  under  the  Federal  Em- 
ployers' Liability  Act,  by  a  freight 
brakeman  for  injuries  received  when, 
in  the  making  of  a  flying  switch  and 
as  a  result  of  the  engineer's  bringing 
his  engine  to  an  unnecessary,  unusual 
and  sudden  stop,  iie  was  thrown  from 
a  box  car  upon  the  track  in  front  of 
the  ear  and  run  over,  held  that  the 
court  correctly  ruled  that  the  defense 
of  assumption  of  risk  was  not  avail- 
able to  the  defendant  Jones  v.  Nor- 
folk Southern  B.  Oo.,  176  N.  C.  260, 
97  8.  E.  48 19:258-278 

13. Violation  of  statute  enacted 

for  safety  of  employees— -BoUer  In- 
spection Act* 

The  Federal  Boiler  Inspection  Act 
was  enacted  for  the  safety  of  em- 
ployees within  the  meaning  of  sec- 
tion 4  of  the  Federal  Employers'  Lia- 
bility Act,  prpviding  that  an  em- 
ployee shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  in 
any  case  where  the  violation  by  the 
carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to 
such  employee's  injury  or  death. 
Great  Northern  By.  Co.  v.  Donaldson, 
Adm'x  of  Thoms,  246  U.  S.  121,  62 
L.  Ed.  616,  38  Sup.  Ct.  230,  aff'g  89 
Wash.   161,   154  Pac.   133. .  .19:391-406 

14.  —  Instructions — ^Action   for  death 
of  yard  conductor. 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  for  the  death 
of  an  experienced  yard  conductor  who 
was  killed  while  assisting  in  an  effort 
to  adjust  a  faulty  coupler  at  the  end 
of  a  string  of  cars  and  while  violating 
instructions,  when  a  second  string  of 
ears  was  permitted  to  move  by  grav- 
ity against  the  first  one,  held  that  the 
plaintiff's  requested  charge  to  the 
jury  that  the  risk  which,  since  the 
passage  of  such  act,  the  employee  as- 


sumes, ''is  the  ordinary  dangers  in- 
cident to  his  emplojrment,  which  does 
not  now  include  the  assumption  of 
risk  incident  to  the  negligence  of  de- 
fendant's officers,  agents,  or  em- 
ployees," did  not  accurately  state  any 
applicable  rule  of  law,  and  was  prop- 
erly refused.  Boldt  v.  Pennsylvania 
B.  Co.,  245  U.  S.  441,  62  L.  Ed.  385, 
38  Sup.  Ct.  139,  aff'g  134  C.  C  A. 
175,  218  Fed.  367 19:461-614 

16. . 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  for  the  death 
of  cm  experienced  yard  conductor  who 
was  killed  while  assisting  in  an  effort 
to  adjust  a  faulty  coupler  at  the  end 
of  a  string  of  cars  and  while  violat- 
ing instructions,  when  a  second  string 
of  cars  was  permitted  to  move  by 
gravity  against  the  first  one,  held 
that  a  charge  to  the  jury  that  the 
deceased  assumed  the  ordinary  risks 
of  his  employment  was  more  favorable 
than  plaintiff  could  properly  demand. 
Boldt  V.  Pennsylvania  B.  Co.,  245  U. 
8.  441,  62  L.  Ed.  385,  38  Sup.  Ct.  139, 
aff'g  134  C.  C.  A.  175,  218  Fed.  367.. 
19:461-614 

16. BoUer  explosion. 

Charge  on  assumption  of  risk,  re- 
quested by  the  defendant  carrier, 
sued  under  the  Federal  Employers' 
Liability  Act  for  the  death  of  one  of 
its  engineers  as  the  result  of  the  ex- 
plosion of  an  engine  boiler,  held  in- 
consistent with  the  provisions  of  sec- 
tion 4  of  the  Federal  Employers'  Lia- 
bility Act  and  section  2  of  the  Fed- 
eral Boiler  Inspection  Act.  Great 
Northern  By.  Co.  v.  Donaldson,  Adm'x 
of  Thoms,  246  U.  S.  121,  62  L.  Ed. 
616,  38  Sup.  Ct.  230,  aff'g  89  Wash. 
161,  154  Pac.  133 19:391-406 

17. . 

Charge  on  assumption  of  risk,  given 
in  an  action  against  a  carrier,  sued 
under  the  Federal  Employers'  Liabil- 
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ity  Act  for  the  death  of  one  of  its 
engineers  as  the  result  of  the  explo- 
sion of  an  engine  boiler,  held  more 
favorable  to  the  defendant  than  the 
law  required.  Great  Northern  By.  Co. 
V.  Donaldson,  Adm'x  of  Thorns,  246 
U.  8.  121,  62  L.  Ed.  616,  38  Sup.  Ct. 
230,  aff'g  89  Wash.  161,  154  Pae.  133 
19:391-406 

18.  —  —  Injuries  to  section  man 
wldle  going  to  work— Refusal  of  re- 
quested instruction. 

In  an  action  against  a  railroad 
company  by  a  section  man  employed 
by  it  for  personal  injuries  sustained 
by  plaintiff  when,  in  going  to  work, 
he  stepped  from  the  one  of  the  de- 
fendant's  two  double  tracks,  on  which 
he  was  walking,  onto  the  other  of 
such  tracks  for  the  purpose  of  permit- 
ting a  train  to  pass  and  was  struck 
and  run  over  by  an  engine,  backing 
on  the  second  track,  held  that  even 
conceding  that  the  Federal  Employ- 
ers' Liability  Act  applied,  it  was  not 
error  for  the  trial  court  to  refuse  de- 
fendant's requested  ebarge  that,  ''If 
the  plaintiff  in  getting  off  the  track 
on  which  he  saw  a  train  approaching 
could  with  safety  and  reasonable  con- 
venience have  stepped  to  the  right  or 
south  of  such  track,  and  by  his  own 
choice  stepped  onto  a  parallel  track 
and  was  struck  by  a  train  on  such 
parallel  track,  he  assumed  the  risk  of 
such  choice,"  since  such  request 
failed  to  call  attention  to  the  circum- 
stances under  which  the  testimony 
tended  to  show  the  plaintiff  was  using 
the  tracks  at  the  time  and  the  knowl- 
edge of  conditions  which  should  have 
been  taken  into  consideration  in  order 
to  attribute  assumption  of  risk  to 
him,  and  failed  to  take  into  account 
the  undisputed  testimony  that  the  en- 
gine ran  into  him  without  signal  or 
warning  to  him,  and  was  more  prop- 
erly applicable  to  the  defense  of  con- 
tributory negligence,  concerning  which 
the   court  must  be  presumed   to   have 


given  proper  instructions.  l!rie  B.  Co. 
v.  Purucker,  244  U.  S.  320,  61  L.  Ed. 
1166,  37  Sup.  a.  629 19:723-762 

19. . 

In  an  action  against  a  railroad  com- 
pany by  a  section  man  employed  by 
it  for  personal  injuries  sustained  by 
plaintiff  when,  in  going  to  work,  he 
stepped  from  the  one  of  the  defend- 
ant's two  double  tracks,  on  whieh  he 
was  walking,  onto  the  other  for  the 
purpose  of  permitting  a  train  to  pass 
and  was  struck  and  run  over  by  an 
engine,  backing  on  the  second  track, 
held  that,  even  conceding  that  the 
Federal  Employers'  Liability  Act  ap- 
plied, it  was  not  error  for  the  trial 
court  to  refuse  to  give  defendant's 
requested  charge  that  ''if  the  plain- 
tiff, for  his  own  convenience,  volun- 
tarily went  along  the  tracks  of  the 
railroad,  and  this  road  was  being  at 
the  time  used  and  operated  as  a  high- 
way of  interstate  commerce,  he  as- 
sumed the  risk  and  danger  of  so  using 
the  tracks,"  since  such  request  failed 
to  call  attention  to  the  circumstances 
under  which  the  testimony  tended  to 
show  the  plaintiff  was  using  the  tracks 
at  the  time  and  the  knowledge  of 
conditions  which  should  have  been 
taken  into  consideration  in  order  to 
attribute  assumption  of  risk  to  him, 
and  failed  to  take  into  account  the 
undisputed  testimony  that  the  engine 
ran  into  him  without  signal  or  warn- 
ing to  him.  Erie  B.  Co.  v.  Purucker. 
244  U.  S.  320,  61  L.  Ed.  1166,  37  Sup. 
Ot.     629 19:723-752 

20. '^Injuries     to     yard     engine 

foreman. 

An  instruction  requested  by  a  rail- 
road company,  sued  under  the  Federal 
Employers'  Liability  Act  for  personal 
injuries  sustained  by  its  yard  engine 
foreman,  is  properly  refused  when  it 
is  sought  thereby  to  charge  the  jury, 
when  the  law  is  to  the  contrary,  that 
an  employee  assumes  a  risk  created  by 
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hifi  employer's  negligence  merely  be- 
cause he  liad  as  good  an  opportunity 
as  his  employer  of  knowing  of  its  ex- 
istence.    Yazoo    &    M.    v.   B.    Go.   v. 

Dees,  —  Miss.  — ,  83  So.  613 

19 :  641-673 

21. Unliglited    swltcli    lamp. 

In  an  action  under  t!ie  Pederal  Em- 
ployers'  Liability  Act  against  a  rail- 
road company  by  its  yard  engine  fore- 
man for  personal  injuries  sustained 
when,  in  the  nighttime^  he  fell  over 
a  yard  switch  stand,  the  lamp  on 
which  was  not  burning,  where  plain- 
tiff claimed  that  the  lamp  had  gone 
out  because  the  defendant's  employee 
in  charge  thereof  had  negligently 
failed  to  keep  it  filled  with  oil,  held 
that  the  refusal  of  an  instruction  re- 
quested by  the  defendant  was  proper 
because  of  the  erroneous  charge 
therein  that,  if  the  plaintiff  had  been 
working  in  the  yard  in  which  the 
switch  was  located,  and  knew  that  the 
switch  stand  over  which  he  fell  was 
there,  and  had  known  it  for  years 
prior  to  the  alleged  accident,  he  as- 
sumed the  risk  of  such  danger,  if  any 
there  was,  from  suc^  unlighted  switch, 
such  charge  being  objectionable  be- 
cause, while  plaintiff  admitted  know- 
ing the  location  of  all  of  the  switches, 
he  fell  over  the  switch  stand  in  the 
dark,  not  knowing  that  he  was  then 
in  its  vicinity,  which  fact  would  have 
been  disclosed  to  him  had  the  lamp 
been  burning.    Yazoo  &  M.  V.  B.  Go. 

V.  Dees,  —  Miss.  — ,  83  So.  613 

19:641-673 

22.  —  Qaestlon  for  Jury— Injnxles  to 
yard  engine  foreman — UnUgbted 
switch  lamp. 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  against  a  rail- 
road company  by  its  yard  engine  fore- 
man for  personal  injuries  sustained 
when,  in  the  nighttime,  he  fell  over 
a  yard  switch  stand,  the  lamp  on 
which    was    not    burning;    where    the 


plaintiff  claimed  that  the  lamp  had 
gone  out  because  the  defendant's  em- 
ployee in  charge  thereof  had  negli* 
gently  failed  to  keep  it  filled  with 
oil,  held  that,  under  the  evidence,  the 
question  whether  plaintiff  had,  before 
he  was  injured,  either  actual  or  con- 
structive knowledge  o^f  the  fact  that 
the  lamp  was  out  was  for  the  jury. 
Yazoo  &  M.  V.  B.  Co.  v.  Dees,  — 
Miss.  — ,   83   So.   618 19:641-673 

23.  Injuries  to  yard  engine  foreman— 
Unlighted  switch  lamp — ^Duty  of 
railroad  company  to  keep  switch 
lamps  Ut. 

In  an  action  under  the  Federal  Em- 
ployers'  Liability  Act  against  a  rail- 
road company  by  its  yard  engine 
foreman  for  personal  injuries  sus- 
tained when,  in  the  nighttime,  he  fell 
over  a  yard  switch  stand,  the  lamp 
on  which  was  not*  burning,  where 
plaintiff  claimed  that  the  lamp  had 
gone  out  because  the  defendant's 
employee  in  charge  thereof  had  negli- 
gently failed  to  keep  it  filled  with 
oil,  held  that  defendant's  placing  of 
lights  on  its  switch  stands,  whatever 
its  primary  purpose  in  so  doing  may 
have  been,  was  in  effect  an  invitation 
to  its  employees  to  use  such  lights  for 
the  purpose  of  locating  and  avoiding 
the  switch  stands,  a  use  for  which 
they  were  suitable  and  to  which  from 
their  very  nature  the  defendant  must 
have  known  its  employees  would  put 
them,  and  therefore  that  the  defend- 
ant was  charged  with  the  duty  of  ex- 
ercising reasonable  care  to  keep  them 
burning  so  that  its  employees  would 
not  be  misled  by  their  absence  in  lo- 
cating and  avoiding  the  switch  stands. 
Yazoo  &  M.  V.  B.  Co.  v.  Dees,  — 
Miss.  — ,  83  So.  613 19:641-673 

24.  Explosion  of  boiler  on  oil-burning 
engine— Approval  of  type  of  but- 
ton-head used — Sufficiency  of  evi- 
dence 

In  an  action,  under  the  Federal  Em- 
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ployen'  Idabiliij  Act,  against  a  car- 
rier for  the  death  of  one  of  its  en- 
gineers as  the  result  of  the  explosion 
of  the  boiler  on  an  oil-burning  engine, 
held  that  the  testimony  did  not  show 
an  approval  by  govemment  inspectors 
of  the  use  of  the  large  type  of  bnt- 
ton-head  upon  an  oil-burning  engine, 
the  actual  use  of  which  was  alleged 
by  plaintiff  to  have  made  the  engine 
unsafe  to  operate.  Great  Northern 
By.  do.  V.  Donaldson,  Adm'x  of 
Thomo,  246  U.  S.  121,  62  L.  Ed.  616, 
38  Sup.  Ot.  230,  aff'g  S9  Wash.  161, 
154    Pac.    133 19:391-406 

25.  Questloiui  for  Jury—- Effect  of  am.- 
ployer's  acquiescence  In  nonuse  of 
safety  deyices— Action  for  injuries 
to  steal-car  repairer. 

In  an  action  under  the  Federal  Em- 
ployers'  Liability  Act  by  a  steel-ear 
repairer  for  injuries  to  his  eyes  when, 
while  using  a  pneumatic  hammer  un- 
der the  direction  of  the  leader  of  his 
gang  to  drive  out  a  rivet  which  had 
stuck — the  hammer  being  used  without 
a  safety  spring  and  plaintiff's  eyes 
being  unprotected  by  goggles,  a  piece 
of  steel  was  driven  through  one  of  his  ^ 
eyes  as  a  result  of  the  escape  of  the 
hammer's  set  and  plunger,  held  that, 
whatever  ndght  be,  the  merit  of  a 
safety  spring  or  the  need  of  using 
one  on  the  hammer,  it  was  not  error 
on  the  part  of  the  trial  judge  to  de- 
cline to  hold  as  matter  of  law  that  de- 
fendant could  both  indulge  its  em- 
ployees in  a  practice  not  to  use  such 
springs  and  insist  that  their  failure  to 
use  them  absolved  it  from  all  duty 
respecting  their  use.  Pittsburgh,  C, 
C.  &  St.  L.  By.  Oo.  V.  Cole,  — -  0.  C. 
A.  — ,  260  Fed.  357 19:559-586 

26.  Federal  Employers'  Liability  Act 
— Action  for  injuries  to  steel-car 
repairer — Question   for  jury. 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  by  a  steel-car 
repairer  for  injuries  to  his  eyes  when. 


while  using  a  pneumatie  hamni^  un- 
der the  direction  of  the  leader  of  his 
gang  to  drive  out  a  rivet  which  had 
stuck — ^the  hammer  being  used  without 
a  safety  spring  and  plaintiff's  eyes 
being  unprotected  by  goggles,  a  piece 
of  steel  was  driven  through  one  of 
his  eyes  as  a  result  of  the  escape  of 
the  hammer's  set  and  plunger,  held 
that  the  question  whether  the  gang 
leader  was  such  a  vice  principal  of 
defendant  that  his  order  to  plaintiff 
was  binding  on  the  latter  was  one  for 
the  jury.  Pittsburgh,  C,  C.  ft  St.  L. 
By.  Ck).  V.  Cole,  —  0.  0.  A.  — ,  260 
Fed.  357   19:659^685 

27. Negligence  of   employtr  as 

to  safety  devices  and  instmctloii— 
Sufficiency  of  evidence. 

In  an  action  under  the  Federal  Em- 
ployers' Liability  Act  by  a  irteel-car 
repairer  for  injuries  to  his  eyes  wiien, 
while  using  a  pneumatic  hammer  un- 
der the  direction  of  the  leader  of  his 
gang  to  drive  out  a  rivet  which  had 
stuck — ^the  hammer  being  used  without 
a  safety  spring  and  plaintiff's  eyes 
being  unprotected  by  goggles,  a  jnece 
of  steel  was  driven  through  one  of  his 
eyes  as  a  result  of  the  escape  of  the 
hammer's  set  and  plunger,  held  that 
the  testimony  fairly  and  substantially 
tended  to  sustain  the  allegations  of 
negligence  on  the  part  of  defendant 
in  the  matter  of  the  absence  of  the 
safety  spring  and  the  order  of  the 
leader  of  the  gang.  '  Pittsburgh,  C, 
0.  &  St.  L.  By.  Co.  V.  CJole,  —  C.  C. 
A.  — ,  260  Fed.  357 19:569-685 

28.  Damages  —  Instmotloa — "Fnll 
measure." 

In  a  personal  Injury  action  under 
the  Federal  Employers'  Liability  Act, 
held  that  it  was  not  prejudicial  error 
for  the  eouFt  to  charge  that,  in  cer- 
tain aspects,  the  plaintiff  should  re- 
cover the  "full  measure  of  damages," 
where,  having  charged  that  the  dam- 
ages must  be  proportionately  reduced 
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in  case  there  was  contributory  neg- 
ligence on  the  part  of  the  plaintiff, 
the  court  used  the  term  '^full  meas- 
ure" to  express  correctly  the  rule  of 
adjustment  in  case  there  was  no  neg- 
ligent default  on  plaintiff's  part. 
Jones  V.  Norfolk  Southern  B.  Co.,  176 
N.  0.  260,  97  8,  K  48 19:258-278 

HIGHWAYB   AMD    8TBEBT8. 

Annota4ion:  Liability  for  injury 
from  overhead  wires  during  passage 
of  buildings,  pile  drivers  and  like  ob- 
jects being  transported  along  high- 
ways     19:616-638 

Annotation:  Absence  or  inadequacy 
of  light  as  actionable  defect  in  city 
street     19:619-682 

,  1.  Streets— Failure  to  light  as  render- 
ing It  "defective." 

A  failure  to  light  a  city  street  may, 
under  some  circumstances,  render  the 
street  ** defective."  Sexton  v.  City 
of  BockhiU,  107  8.  C.  606,  93  8.  E. 
180    19:619-632 

2.  —  Pailnre    to    light    Intersection— 
Want  of  ordinary  care. 

Where,  in  an  action  against  a  city 
for  personal  injuries  sustained  by 
plaintiff  as  a  result  of  the  city's  fail- 
ure to  light  the  street  intersection  at 
which  plaintiff,  while  riding  a  bicycle, 
was  struck  by  an  automobile,  it  was 
admitted  that  the  city  owned  the 
electric  light  plant  and  there  was 
testimony  tending  to  prove  that  an 
electric  lamp  was  suspended  at  the 
place  of  the  accident  and  that  the 
lamps  had  been  unlighted  for  at  least 
five  nights  prior  to  the  accident, 
held  that,  considering  the  place  and 
all  of  the  circumstances,  a  jury  might 
reasonably  infer  that  the  city  had 
failed  to  exercise  ordinary  cere  in  the 
premises.  8exton  v.  City  of  RockhiU, 
107  8.  C.  606,  93  S.  E.  180.  .19:619-632 


3. *  *  Mismanagement* '    of  lamp. 

Where  the  electric  lighting  plant  be- 
longs to  the  city  and  the  city  has 
placed  a  lamp  at  a  certain  street  in- 
tersection and  lights  such  lamp  upon 
occasion,  a  negligent  failure  to  have 
it  lit  when  a  bicyclist,  injured  in  a 
collision  with  an  auto  at  such  inter- 
section, is  traveling  in  that  part  of 
the  street  will  be  ''mismanagement" 
of  such  lamp.  Sexton  v.  City  of  Bock- 
hiU, 107  8.  C.  606,  93  S.  E.  180 

19:619-682 

IN8TBUCTI0NS. 

See  also  Federal  Emplotbbs'  Lia- 
bility Act. 

1.  Bequest — ^What  requisite  to. 

A  request  to  charge  must  be  cal- 
culated to  give  the  jury  an  accurate 
understanding  of  the  law  having  refer- 
ence to  the  phase  of  the  case  to 
which  it  is  applicable.  Erie  B.  Co.  v. 
Purucker,  244  U.  8.  320,  61  L.  Ed. 
1166,  37  Sup.  Ct.  629 19:723-762 

2.  Duty    of    trial    court — larae    not 
within  pleading. 

It  is  not  incumbent  on  the  trial 
court,  in  charging  the  jury  in  a  per- 
sonal injury  action,  to  submit  to  them 
any  issue  not  within  the  pleading. 
Bruenn  v.  North  Yakima  School  Dist. 
No.  7,  Yakima  County,  101  Wash. 
374,   172  Pac.  569 19:867-871 

3.  Befusal    of   request — Substance    re- 
peatedly given. 

There  is  no  error  in  refusing  an  in 
struction  when  the  substance  thereof 
was  given  in  charge  to  the  jury  over 
and  over  again  for  both  sides.  Yazoo 
&  M.  V.  B.  Co.  V.  Dees,  —  Miss.  — , 
83   So.  613 19:641-673 

4.  —  Subject-matter  covered  by  other 
Instructions. 

Befusal  of  the  trial  court,  in  a  per- 
sonal  injury    action^    to    give    defend- 
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ant's  requested  instruction  withdraw- 
ing from  the  jury  injuries,  alleged  but 
not  proven,  held  not  error  in  view  of 
instructions  given.  Lang  v.  Mar- 
shalltown    Light,    Power    &    Bailway 

Co.,  —  Iowa  — ,  170  N.  W.  463 

19:69-94 

5.  —  Not  based  on  evidence. 

An  instruction  stating  an  hypothesis 
having  no  basis  in  the  evidence  is 
properly  refused.  Bond  v.  Baltimore 
&  Ohio  B.  Co.,  —  W.  Va.  — -,  96  8. 
E.  932   19:674-699 

6.  Bight  of  court  to  Umlt  number. 

Trial  courts  are  required  to,  and 
should  only,  grant  instructions  suffi- 
cient in  number  and  character  to  guide 
the  jury  in  determining  the  issues  in- 
volved in  the  case  on  trial,  and  they 
have  the  right  to  limit  the  number  of 
instructions  to  be  considered  by  them 
accordingly.     Tazoo   &   M.   V.   B.   Co. 

V.  Dees,  —  Miss.  — ,  83  So.  613 

19:641-673 

7.  Number  to  wbich  court  may  linult 
counseL 

The  number  of  instructions  to 
which  the  trial  court  limits  counsel 
cannot  be  an  arbitrary  one  applicable 
to  all  cases  alik;,  but  must  depend 
in  each  case  upon  the  number  of  is- 
sues therein  involved.  Yazoo  &  M.  V. 
B.  Co.  V.  Dees,  —  Miss.  — ,  83  So. 
613    19:641-673 

INSX7BAN0E. 

.  AnnotaHon:  Negligence  of  assured 
as  defense  on  action  on  insurance  pol- 
icy     19:428-440 

Annota4ion:  Liability  of  insurance 
company    or   its    agent    for    negligent 

failure  to  issue  insurance  policy 

19:700-706  ' 

Annotation:  Failure  of  insurance 
agent  to  obey  principal's  instruc- 
tions to  cancel  policy  as  negligence, 
and    applicability    of    defenses    of   as- 


sumed risk  and  contributory  negli- 
gence in  action  to  recover  damages 
because  of  such   failure. ..  .19:963-960 

1.  Life  —  PoUcy  as  contract — Neces- 
sity of  meeting  of  minds  of  parties. 

Life  insurance  is  a  contract,  and 
the  meeting  of  the  minds  of  the  par- 
ties is  essential  to  <the  execution  of  a 
policy.  Myer  v.  Central  States  Life 
Ins.  Co.,  —  Neb.  — ,  173  N.  W.  578.. 
19 :700-706 

2.  —  Failure  to  give  notice  to  appli- 
cant— Omission  to  notify  of  result 
of  medical  examination — ^Effect. 

In  an  action  against  an  insurance 
company  for  failure  to  deliver  a  pol- 
icy of  life  insurance  during  the  life- 
time of  the  applicant  therefor,  etc., 
held  that  defendant's  failure  to  give 
notice  to  the  applicant  of  the  report 
of  excessive  blood  pressure  was  not 
evidence  of  negligence.  Myer  v. 
Central  States  Life  Ins.  Co.,  —  Neb. 
— ,  173   N.  W.  578 19:700-706 

3. Issuance  and  registration   of 

poUcy  as  evidence  of  negligence. 

In  an  action  against  an  insurance 
company  for  failure  to  deliver  a  pol- 
icy of  life  insurance  during  the  life- 
time of  the  applicant  therefor,  etc., 
held  that  the  issuance  of  the  policy 
and  its  registration  by  the  state 
insurance  department  in  order  to 
hasten  delivery  upon  a  subsequent  ap- 
proval of  the  application  did  not  tend 
to  prove  negligence.  Myer  v.  Cen- 
tral States  Life  Ins.  Co.,  —  Neb.  — , 
173    N.   W.    578 19:700-706 

4. Belaticm  of  eyamlnlng  physi- 
cian to  Insurer — suability  of  insurer 
for  physician's  mistake. 

In  an  action  against  an  insurance 
company  for  failure  to  deliver  a  pol- 
icy of  life  insurance  during  the  life- 
time of  the  applicant  therefor,  etc., 
held  that  the  relation  of  the  examin- 
ing  physician    to    the    defendant    waa 
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that  of  an  independent  contractor, 
and  that  as  such  his  mistake  resulting 
from  the  use  of  a  scientific  instrument 
and  causing  delay  was  not  chargeable 
to  defendant.  Myer  v.  Central  States 
Life  Ins.  Co.,  —  Neb.  — ,  173  N.  W. 
678    19:700-706 

5. Bight  of  court  to  fix  arbi- 
trary period  for  performance  by  In- 
Burer. 

In  an  action  against  an  insurance 
company  for  failure  to  deliver  a  pol- 
icy of  life  insurance  during  the  life- 
time of  the  applicant  therefor,  etc., 
held  that,  in  construing  the  conduct 
of  the  parties  in  relation  to  time, 
courts  are  not  at  liberty  to  fix  an  ar- 
bitrary period.  Myer  v.  Central 
States  Life  Ins.  Co.,  —  Neb.  — ^  173 
N.  W.  678   19:700-706 

6. Sufficiency  of  evldeiice. 

In  an  action  against  an  insurance 
company  for  negligence  in  delaying 
action  on  an  application  for  life  in- 
surance, in  failing  to  notify  the  ap- 
plicant of  the  delay  or  of  the  occa- 
sion for  it,  and  in  failing  to  deliver 
a  policy  during  his  lifetime,  the  evi- 
dence summarized  in  the  opinion  held 
insufficient  to  sustain  a  judgment  in 
favor  of  plaintiff.  Myer  v.  Central 
States  Life  Ins.  Co.,  —  Neb.  — ,  173 
N.  W.  578 19:700-706 

7.  Fire— Liability  of  Insurer— Negllr 
gence  of  insured— Effect. 

Mere  negligence  on  the  part  of  an 
insured  does  not  prevent  recovery  on 
the  insurance  policy;  one  of  the  ob- 
jects of  insurance  is  to  protect  the 
insured  from  loss  due  to  carelessness. 
Todd  V.  Traders*  &  Mechanics'  Ins. 
Co.,  230  Mass.  695,  120  N.  E.  142.... 
19 :  428-440 

8. Fraadulent  loss. 

An  insurer  is  not  liable  for  a  fraud- 
ulent loss,  due  to  the  intentional   de- 
struction  of   property   by   the  insured 
19  N.  C.  C.  A.— 67 


or  to  such  reckless  and  inexcusable 
negligence  as  tends  to  show  a  fraudu- 
lent purpose  or  design.  Todd  v. 
Traders'  &  Mechanics'  Ins.  Co.,  230 
Mass.  595,   120  N.  E.   142.  .19:428-440 

9.  —  Negligence  of  insured — Starting 
fire  without  permit — Burden  of 
proof. 

In  an  action  on  a  fire  policy,  held 
that  the  burden  was  on  the  defend- 
ants to  show  that  they  were  relieved 
from  liability  by  the  failure  of  the 
insured  to  secure  the  statutory  permit 
to  set  out  the  fire  which  had  spread 
to  the  burned  buildings.  Todd  v. 
Traders'  &  Mechanics'  Ins.  Co.,  230 
Mass.  595,  120  N.  E.  142. .  .19:428-440 

10. Evidence    of    negligence. 

In  an  action  on  a  fire  policy,  held 
that  the  fact  that  the  insured  had 
failed  to  secure  the  statutory  permit 
to  set  out  the  fire  which  had  spread 
to  the  burned  buildings  might  be  con- 
sidered as  ''evidence  of  negligence." 
Todd  V.  Traders'  &  Mechanics'  Ins. 
Co.,  230  Mass.  595,  120  N.  E.  142.... 
19:428-440 

11. Question  for  Jury. 

In  an  action  on  a  fire  policy,  where- 
in it  appeared  that  the  fire  which  had 
spread  to  the  burned  buildings  had 
been  set  out  by  the  insured  without 
his  having  secured  the  statutory  per- 
mit, held  that  the  plaintiffs  were 
properly  permitted  to  go  to  the  jury. 
Todd  V.  Traders'  &  Mechanics'  Ins. 
Co.,  230  Mass.  595,  120  N.  E.  142... 
19:428-440 

12. Proximate  Cause  —  Ques- 
tion for  Jury. 

In  an  action  on  a  fire  policy,  held 
that  it  was  a  question  of  fact  for 
the  jury  whether  the  failure  of  the 
insured  to  secure  the  statutory  permit 
to  set  out  the  fire  which  had  spread 
to  the  burned  buildings  was  a  con- 
tributing cause  or  merely  a  condition 
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of  the  loss.  Todd  v.  Traders'  &  Me- 
chanics' Ins.  Co.,  230  Mass.  595,  120 
N.   E.    142 19:428-440 

13*  —  Agent  failing  to  cancel  policy 
— ^Liability  to  insurer. 

When  instmeted  so  to  do,  it  is  the 
duty  of  an  insurance  agent  to  cancel 
a  policy  of  insurance  issued  by  him, 
and,  if  he  fails  to  cancel,  he  is  liable 
to  his  principal  for  the  damage  sus- 
tained by  the  principal,  unless  the 
agent  can  show  some  valid  reason  for 
his  failure  to  follow  instructions. 
American  Ins.  Co.  of  Newark  v.  Mar- 
tinek,  203  Mich.  108,  168  N.  W.  982.. 
19:963-960 

Id. Failure  of  insurer  to  cancel 

direct  as  contributory  negligence. 

A  fire  insurance  company*  was  not 
guilty  of  contributory  negligence,  bar- 
ring recovery  of  the  amount  of  a  fire 
loss  from  an  agent  who  did  not  com- 
ply with  instructions  to  cancel  a  pol- 
icy, by  failing  to  cancel  the  policy  di- 
rect, where  the  fire  occurred  nearly 
four  months  after  notice  to  the  agent 
to  cancel  the  policy,  but  the  agent 
had,  under  the  instructions  of  the  com- 
pany, canceled  a  great  many  policies, 
and  he  clearly  understood  it  to  be  his 
duty,  when  instructed  to  do  so,  and 
the  company  supposed  that  its  posi- 
tive instructions  in  the  particular 
case  had  been  carried  out.  American 
Ins.  Co.  of  Newark  v.  Martinek,  203 
Mich.  108,  168  N.  W.  982.  .19:953-960 

16.  —  —  Betention    of     premium  — 
When  insurer  not  estopped. 

A  fire  insurance  company  is  not 
estopped  to  recover  from  an  agent  the 
amount  paid  on  a  fire  loss  due  to  the 
failure  of  the  agent  to  cancel  a  pol- 
icy, as  instructed  to  do,  because  of 
the  retention  of  the  premium,  where  it 
was  the  custom  of  the  agent  to  make 
monthly  current  statements,  and  all 
he  had  to  do  was  to  pay  the  return 
premium  out  of  funds  of  plaintiff  in 


his  hands,  give  himself  credit  for  that 
amount,  charge  it  to  the  company, 
deduct  it  from  his  next  statement, 
and  return  the  policy  in  lieu  of  cash. 
American  Ins.  Co.  v.  Maitinek,  203 
Mich.  108,  168  N.  W.  982.  .19:953-960 

16. Knowledge   on   part   of   in- 
surer— Sul&ciency  of  evidence. 

In  an  action  by  a  fire  insurance 
company  against  an  agent  to  recover 
damages  for  a  fire  loss  which  it  was 
compelled  to  pay  because  of  the  fail- 
ure of  the  agent  to  cancel  a  policy, 
according  to  instructions,  evidence 
held  insufGlcient  to  show  that  plaintiff 
knew  that  the  policy  was  not  can- 
celed and  to  show  that  it  supposed 
its  instructions  had  been  carried  out. 
American  Ins.  Co.  of  Newark  v.  Mar- 
tinek,  203  Mich.  108,  168  N.  W.  982 
19:953-960 

INVE8TMEKT  OOMPAHIES. 

Annotation:  Liability  of  bank,  in 
vestment  company  or  broker  for  loss 
through  investment  negligently  ad- 
vised or  made  for  customer  or  client 
19:362-371 

LnOTATION  OF   ACTION. 

1.  Bxtraterrltorlal   effect   of  statutes. 

Statutes  of  limitation  which  do  not 
abolish  rights  that  have  become 
barred  thereby  have  been  held  with 
few  exceptions  to  relate  to  the  pro- 
cedure and  not  to  the  essential  rights 
of  the  parties,  and  to  have  therefore 
no  extraterritorial  effect.  Connecticut 
Valley  Lumber  Co.  v.  Maine  Cent.  B. 

R.,  —  N.  H.  — ,  103  AtL  263 

19:1009-1029 

2.  — . 

The  mere  fact  that  no  action  can 
be  maintained  upon  a  contract  or  for 
a  tort  in  the  state  where  the  parties 
have  lived  since  a  right  of  action  ac- 
crued which  appears  to  be  barred  by 
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the  local  statute  of  limitations  does 
not  constitute  a  valid  defense  to  the 
merits  of  the  controversy  in  another 
state,  nor  can  it  be  set  up  as  a  bar 
to  the  action.  Connecticut  Valley 
Lumber  Co.  v.  Maine  Cent.  B.  B.,  — 
N.  H.  — ,  103  Atl.  263....  19: 1009-1029 

3.  —  Foreign    statute    affecting    rem- 
edy only. 

If  merely  the  remedy  upon  a  cause 
of  action  has  ceased  to  exist,  in  con- 
sequence of  the,  statute  of  limitations 
of  the  state  where  the  obligations  or 
dbties  involved  arose,  an  action  upon 
the  merits  may  be  maintained  in  an- 
other jurisdiction,  the  foreign  limita- 
tion in  such  a  case  being  designed  to 
regulate  or  limit  the  use  that  may 
be  made  of  local  procedure  and  not 
to  apply  to  or  modify  the  essential 
duties  assumed  by  the  parties  or  to 
regulate  or  limit  their  method  of  pro- 
cedure in  another  forum.  Connecticut 
Valley  Lumber  Co.  v.  Maine  Cent.  B. 

B.,  —  N.  H.  — ,  103  Atl.  263 

19:1009-1029 

MANXJTAOTUBEB. 

Annotation:  Liability  of  druggist 
or  manufacturer  for  negligence  in  the 
sale  of  drugs  or  in  filling  prescription 
19:976-991 

MA8TEB  AND  8EBVANT. 

Annotation:  Liability  of  master  to 
servant  for  disease  or  illness  due  to 
nature  or  condition  of  employment . . . 
19:890-903 


1.  Nondelegable    duties    of 
What  constitute. 


.master^ 


The  law  puts  upon  the  employer 
certain  duties  or  obligations  which  are 
nondelegable  in  the  sense  that  he  can- 
not authorize  them  to  be  done  by 
some  one  else  and  escape  responsibil- 
ity for  the  manner  or  lack  of  their 
doing.     Sueh   in    general   is    the   fur- 


nishing of  a  reasonably  safe  place  in 
which  to  work;  the  furnishing  of  rea- 
sonably safe  tools  and  instrumentali- 
ties; the  proper  supervision  of  the 
work  in  certain  cases;  sometimes 
warning  and  instruction;  the  guarding 
or  fencing  of  machinery;  and  in  gen- 
eral the  doing  of  such  things  as  are 
necessary  to  meet  the  positive  require- 
ments of  a  statute  enacted  for  the 
safety  of  employees.  Gutmann  v.  An- 
derson, —  Minn.  — ,  171  N.  W.  303.. 
19:968-976 


2. 


How  dlscliargeftble. 


The  nondelegable  duties  or  obliga- 
tions of  a  master  can  be  discharged 
only  by  performance.  Gutmann  v.  An- 
derson, —  Minn.  — ,  171  N.  W.  303 
19:968-976 

3.  Injuries  to  senrant — ^Bule  for  de- 
termining negligence  on  part  of 
master. 

The  correct  rule  for  determining 
negligence  on  the  part  of  a  master  is 
that  where  there  is  reason  to  antici- 
pate, from  the  character  of  the  serv- 
ices required  and  the  manner  of  their 
performance,  some  injury  may  result 
to  the  servant,  the  duty  is  incumbent 
to  exercise  such  care  demanded  by  the 
relationship  as  will  prevent  the  injury, 
and  the  failure  so  to  do  becomes  ac- 
tionable in  the  event  injury  follows 
the  breach  of  duty.  Collins  v.  Pecos 
&   Northern    Texas   By.   Co.,   —   Tex. 

Civ.  App.  --,   212   S.  W.   477 

19:890-903 

4.  Assumption  of  risk — Statement  of 
doctrine. 

At  common  law,  a  servant  assumes 
extraordinary  risks  incident  to  his  em- 
ployment or  risks  caused  by  his  mas- 
ter's negligence  which  are  obvious  or 
fully  known  and  appreciated  by  him. 
Boldt  V.  Pennsylvania  B.  Co.,  245  TJ. 

5.  441,  62  L.  Ed.  385,  38  Sup.  Ct.  139, 
aff'g  134  C.  C.  A.  176,  218  Fed.  367.. 
19:461-514 
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5.  —  Basis  of  doctrine. 

The  doctrine  of  assumption  of  risk 
is  based  upon  knowledge  or  a  fair  and 
reasonable  opportunity  to  know,  and 
usually  this  knowledge  and  oppor- 
tunity must  come  in  time  to  be  of  use. 
Jones  V.  Norfolk  Southern  B.  Co.,  176 
N.  C.  260,  97  S.  E.  48 19:258-278 

6.  —  Ordinary  risks. 

It  is  probably  a  universal  rule  that 
the  servant  merely  by  entering  the 
service  of  the  master  assumes  the  or- 
dinary risks  of  the  service,  and,  if  he 
is  injured  solely  because  of  them,  he 
cannot  recover.  Yazoo  &  M.  V.  B. 
Co.  V.  Dees,  —  Miss.  ^,  83  So.  613.. 
19:641-673 

7.  —  Negligence  of  master  —  Neces- 
sity of  knowledge  and  of  apprecia- 
tion of  danger. 

At  common  law  and  under  the  Fed- 
eral Employers*  Liability  Act,  risks 
created  by  the  master's  negligence  are 
not  assumed  by  the  servant  unless 
with  an  actual  or  constructive  knowl- 
edge thereof  and  appreciation  of  the 
danger  therefrom  he  voluntarily  en- 
ters or  continue^  in  the  employment 
of  the  master.    Yazoo  &  M.  V.  B.  Co. 

V.  Dees,  —  Miss.  ^,  83  So.  613 

19:641-673 

8.  —  Negligence    of    f ellow-senrant. 

At  common  law  or  under  the  later 
decisions  of  the  common-law  courts, 
the  negligence  of  a  fellow-servant  was 
classed  among  the  risks  assumed  by 
an  employee  engaged  in  a  common 
service.  Jones  v.  Norfolk  Southern 
B.  Co.,  176  N.  C.  260,  97  S.  E.  48.... 
19:268-278 

9.  F  e  1 1 0  w  -  servants  —  Engineer  and 
brakeman  of  fteight  train. 

In  making  a  flying  switch,  the  en- 
gineer and  brakeman  of  a  freight 
train  are  undoubtedly  fellow-servants 
within   the    common-law    rule,   making 


the  negligence  of  a  fellow-servant  an 
assumed  risk.  Jones  v.  Norfolk 
Southern  B.  Co.,  176  N.  C.  260,  97  S. 
E.  48  19:258-278 

10.  Vice  principal—- Definition. 

A  vice  principal  is  one,  whatever 
his  work,  who  with  competent  au- 
thority discharges  a  primary  or  non- 
delegable •  duty  of  the  employer.  Gut- 
mann  v,  Anderson,  —  Minn.  — ,  171 
N.  W.  303 19:968-976 

11.  —  Test  in  action  for  injuries  to 
minor    servant  .by    nngoarded    ma- 

.    chinery. 

The  plaintiff,  a  minor  under  16, 
was  injured  while  working  at  a  grind- 
er with  an  unguarded  intake  gear  in 
the  defendant's  meat  shop.  He 
claimed  that  he  was  put  to  work  at 
the  grinder  by  one  Victor,  who  to 
some  extent,  was  in  charge,  and  thai 
the  work  was  a  dangerous  employ- 
ment forbidden  by  Gen.  St.  1913, 
§§3848,  3870,  to  boys  under  16.  No 
other  fault  was  attached  to  Victor. 
Unless  the  plaintiff  was  employed  in 
violation  of  the  statute,  he  could  not 
maintain  a  common-law  action,  for, 
if  his  employment  was  "legally  per- 
mitted," his  rights  and  the  liability 
of  the  defendant  were  fixed  by  the 
Workmen's  Compensation  Act  (Gen. 
St.  1913,  §8230g[2]).  The  court 
stated  to  the  jury  the  effect  of  the 
statute  and  the  conditions  under 
which  the  defendant  would  be  liable 
for  the  act  of  Victor  in  putting  the 
plaintiff  at  work,  and  referred  to  his 
authority,  express  or  implied  in  fact, 
as  the  representative  of  the  defend- 
ant. After  a  verdict  for  the  plaintiff 
it  granted  a  new  trial  upon  the 
ground  that  it  submitted  to  the  jury 
the  wrong  test  of  the  vice  principal- 
ship  of  Victor,  that  is,  the  rank  or 
grade  of  service,  instead  of  the  non- 
delegable character  of  the  duty  rest- 
ing upon  the  defendant.  It  is  held 
that   the    charge    adopted   the    proper 


Digitized  by 


Google 


Index  to  Repobted  Cases. 


1061 


teat  of  vice  principalship,  namely,  the 
nondelegable  character  of  the  duty 
imposed  upon  the  defendant;  that  it 
properly  stated  the  circumstances  un- 
der which  the  defendant  would  be 
liable  for  Victor's  act;  and  that  a 
new  trial  should  not  have  been 
granted  because  of  the  alleged  error 
in  the  charge.  Gutmann  v.  Ander- 
son, ■—  Minn.  — ,  171  N.  W.  303 

19 :  968-976 

12.  —  When  foreman  is  not. 

It  is  a  general  principle  that  the 
power  conferred  upon  a  foreman  to 
direct  the  work  of  the  employees  in 
the  mere  manner  of  its  doing  does 
not  make  him  a  vice  principal.  Gut- 
mann V.  Anderson,  —  Minn.  — ,  171 
N.  W.  303 19:968-975 

13.  Injuries  to  xailroad  section  fore- 
man —  Creosote  poisoning  —  Proxi- 
mate cause  of  permanent  injuries — 
Sufficiency  of  evidence. 

In  an  action  against  a  railroad  com- 
pany by  a  section  foreman  for  per- 
sonal injuries  caused  by  his  being 
poisoned  by  wet  creosote  on  ties 
which  he  was  unloading,  wherein  the 
testimony  was  conflicting  as  to 
whether  plaintiff's  permanent  injuries 
flowed  naturally  from  defendant's  neg- 
ligence in  failing  to  warn  plaintiff  of 
the  danger  of  poisoning  and  were  the 
proximate  consequences  thereof,  held 
that  there  was  evidence  requiring  the 
submdssion  of  such  question  to  the 
jury  and  authorizing  them  to  find  such 
issue  for  the  plaintiff.  Collins  v.  Pe- 
cos   &    Northern    Texas    By.    Co.,    — 

Tex.  Civ.  App.  — ,  212  S.  W.  477 

19:890-903 

14. Question  for  Jury. 

In  an  action  against  a  railroad  com- 
pany by  a  section  foreman  for  per- 
sonal injuries  caused  by  Ms  being 
poisoned  by  wet  creosote  on  ties 
which  he  was  unloading,  held  that 
whether    or    not    the    permanent    inju- 


ries sustained  by  plaintiff  were  the 
natural  and  proximaite  result  of  de- 
fendant's original  negldgence  in  fail- 
ing to  warn  plaintiff  of  the  danger 
of  poisoning  was  a  question  of  fact 
for  the  jury.  Collins  v.  Pecos  & 
Northern  Texas  Ry.  Co.,  —  Tex.  Civ. 


App. 


212  S.  W.  477. 


.19:890-903 


MOVINO   00BIPANIE8. 


AnnotfUion:  Liability  of  transfer 
company    for    loss    of    or    damage    to 

goods  intrusted  to  it,  to  move 

19:337-361 

MUMIOIPAL   CORPORATIONS. 

See  also  Highways  and  Streets. 

When  city  sued  in  tort  not  acquitted 
by  acquittal  of  other  defendants. 

Where  in  an  action  for  personal  in- 
juries the  city  defendant  was  charged 
with  maintaining  a  defective  street 
and  the  other  defendants  were 
charged  with  opera^ting  an  auto  at  a 
reckless  speed  without  lights  and 
without  signal,  the  delict  charged 
against  the  city  is  of  a  totally  dif- 
ferent character  from  that  charged 
against  the  other  defendants  and, 
there  being  no  sort  of  relationship  be- 
tween the  city  and  such  other  de- 
fendants, the  acquittal  of  the  latter 
does  not  in  law  amount  to  an  acquiit- 
tal  of  the  city.  Sexton  v.  City  of 
Bockhill,  107  S.  C.  506,  93  S.  B.  180 
19:619-632 

MEOUGENOE. 

See  also  Hes  Ipsa  Loquttub. 

Annotation:  Liability  of  store- 
keeper for  injury  to  customer  in  store 
19:686-618 

Annotation:  Liability  of  one  neg- 
ligently putting  a. person  in  peril,  to 
one  injured  while  attempting  rescue . . 
19:674-699 
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1.  When  actionable. 

Negligence  may  exoBt  abstractly, 
but  to  render  it  actionable,  it  must 
be  concretely  incorporated  into  some 
injury.  Collins  v.  Pecos  &  Northern 
Texas  Ry.  Co.,  —  Tex.  Civ.  App.  — , 
212   S.  W.   477 19:890-903 

2.  Elements. 

Negligence  rests  primarily  on  two 
elements:  First,  reason  to  anticipate 
injury,  and,  second,  failure  to  per- 
form the  duty  arising  on  account  of 
that  anticipation.  Collins  v.  Pecos  & 
Northern  Texas  By.  Co.,  —  Tex.  Civ. 
App.  — ,  212   8.  W.  477....  19:890-903 

3.  —  Anticipation  of  injury— Distinc- 
tion. 

Anticipation  of  injury  as  applied 
in  the  determination  of  negligence  and 
proximate  cause  should  not  be  con- 
fused. The  former  is  an  element  of 
negligence,  while  the  latter  is  used  to 
denote  the  relative  position  of  cause 
to  effect  in  ascertaining  whether 
cause  is  so  related  to  effect  as  to 
bring  negligence  in  union  with  the 
result  rendering  liable  a  negligent 
actor  for  certain  consequences.  Col- 
lins V.  Pecos  &  Northern  Texas  Ry. 
Co.,  —  Tex.  Civ.  App.  — ,  212  8.  W. 
477    19:890-903 

4. Incorporation    in     proximate 

cause  of  anticipation  of  results. 

Proximate  cause  incorporates  in  it 
such  anticipation  of  results  as  ought, 
from  the  circumstances,  to  have  been 
foreseen  as  the  natural  consequences 
flowing  from  a  negligent  act.  Collins 
V.  Pecos  &  Northern  Texas  Ry.  Co., 
—  Tex.  Civ.  App.  — ,  212  8.  W.  477 
19:890-903 

5.  Oare    and    diligence  —  Question    of 
law  or  fact. 

Care  and  diligence  are  generally  a 
mixed  question  of  law  and  fact;  when 
the  facts  are  undisputed  and  the  de- 
ductions therefrom  indisputable,  or 
the  duty   is  fixed   by  law  aad  is  the 


same  under  all  eixeumetaneeei  tbe  ques- 
tion is  for  the  court,  but  if  tke  faeto 
are  disputed  or  the  inference  ef  me|^- 
ligence  is  a  matter  of  diseretion,  it 
must  be  submitted  to  the  jury.  Cen- 
tral of  Georgia  B.  Co.  v.  Bobertson, 
—  Ala.  — ,  83  So.  102 19:822-866 

6.  Contributory    negligence— Bule     of 
proof. 

The  rule  that,  while  contributory 
negligence  is  an  afftrmative  defense 
and  to  be  proved  as  any  other  affirma- 
tive defense  by  the  party  pleading  it, 
such  defense  may  be  established  by 
the  testimony  of  the  plaintiff  upon 
either  direct  or  cross-examination,  is 
a  rule  of  proof  and  no*  a  rule  of 
pleading.  Bruenn  v.  North  Yakima 
School    Dist.    No.    7,    Yakima    County, 

101   Wash.  374,   172   Pac.  569 

19:857-871 

7.  Proximate    cause — ^Determination. 

Whether  a  result  can  be  chargeable 
to  a  certain  dominant  cause  is  deter- 
mined by  ascertaining  whether  the 
result  flows  naturally,  withou*  lapse, 
from  the  cause,  although  there  may  be 
intervening  ancillary  or  subsidiary 
causes  which  contribute  to  the  in- 
jury. Collins  V.  Pecos  &  Northern 
Texas  By.  Co.,  —  Tex.  Civ.  App.  — , 
212  S.  W.  477 19:890.Q08 

8. . 

Where  some  injury  has  resulted, 
chargeable  to  negligence,  later  fol- 
lowed by  serious  consequences,  to  as- 
certain whether  (bhese  consequences 
proximately  flow  from  the  negligence, 
it  is  always  necessary  to  look  back 
down  the  line  for  causation,  and  if 
the  consequences  naturally  flow  from 
the  negligence,  without  the  interven- 
tion of  any  independent  cause,  such 
consequences  ought  to  have  been  fore- 
seen, and  are  chargeable  to  the  orig- 
inal negligent  act;  or,  on  the  other 
hand,  if  the  negligent  aat  produeea 
an  injury,  ami  leeldng  Aewa  the  line 
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to  the  fature  it  can  be  ascertained 
that  other  and  more  serious  injuries 
will  naturally  flow  from  the  negli- 
gence, without  any  intervening  inde- 
pendent cause,  these  consequences  are 
probable  and  ought  to  be  foreseen  and 
are  chargeable  to  the  negligence.  Col- 
lins v.  Pecos  &  Northern  Texas  By. 
Co.,  —  Tex.  Civ.  App.  — ,  212  8.  W. 
477    19:890-903 

9.  Bescne   of  anotber  from   danger— 
Biglit  to  aifect. 

The  right  of  a  person  to  rescue  an- 
other from  danger  of  any  kind, 
though  voluntarily  exercised,  is  as 
perfect  and  complete  as  any  other 
personal  right,  and  the  f€tct  that  the 
danger  springs  from  a  negligent  act 
of  a  third  person  does  not  in  any  way 
aifect  or  impair  the  right  of  rescue 
or  the  moral  obligation  to  exercise  it. 
Bond  V.  Baltimore  &  Ohio  B.  Co.,  — 
W.  Va.  — ,  96  S.  E.  932. ..  .19:674-699 

10. Katnro   of   right   and    obli- 
gation. 

Such  right  and  obligation  are  anal- 
ogous to  those  of  prevention  of  crime 
and  protection  of  others  from  criminal 
injury.     Bond  v.  Baltimore  A  Ohio  B. 

Co.,  —  W.  Va.  — ,  96  8.  E.  932 

19:674-699 

11.  —  Bascaer's  right  of  recovery  for 
injnxles  sustained. 

Where  a  rescuer  has  himself  brought 
about  the  danger  to  the  person  res- 
cued, or  the  negligence  of  such  person 
is  imputable  to  him,  he  cannot  recover 
for  injuries  sustained  in  the  rescue. 
Bond  V.  Baltimore  &  Ohio  B.  Co.,  — 
W.  Va.  — ,  96  8.  B.  932. ..  .19:674-699 

12. . 

A  person  injured  in  effecting  the 
rescue  of  another  from  danger  occa- 
rioned  by  the  negligence  of  a  third 
person  is  not  precluded  from  .right  of 
recovery  on  the  ground  of  his  own  im- 


munity from  danger  or  his  voluntary 
incurrence  of  risk;  if  his  intervention 
was  not  a  rash  nor  clearly  imprudent 
act,  under  the  circumstances,  he 
might  recover.  Bond  v.  Baltimore  & 
Ohio  B.  Co.,  —  W.  Va.  — ,  96  8.  E. 
932    19:674-699 

13.  —  Prozimate  cause  of  injury  sus- 
tained in  effecting. 

The  proximate  cause  of  an  injury 
inflicted  in  the  effectuaition  of  a  res- 
cue, by  means  of  the  negligence  caus- 
ing the  danger  and  necessitating  the 
rescue,  is  the  negligent  act  causing 
both  the  danger  and  the  injury.  Bond 
V.  Baltimore  &  Ohio  B.  Co.,  —  W. 
Va.  — ,  96  8.  B.  932 19:674-699 

14.  —  Contributory  negligence  on  part 
of  rescuer. 

A  voluntary  incurrence  of  risk  in 
effecting  the  rescue  of  another  from 
danger  occasioned  by  the  negligence 
of  a  third  person  does  not  constitute 
contributory  negligence  unless  the  act 
of  intervention  was  performed  under 
such  circumstances  as  would  make  it 
rash  or  reckless  in  the  estimation  of 
ordinarily  prudent  persons.  Bond  v. 
Baltimore  &  Ohio  B.  Co.  —  W.  Va.  — , 
96  8.  E.  932 19:674-699 

16.  —  Effect    of    contributory    ne|^- 
gence  of  person  rescued. 

Contributory  negligence  on  the  part 
of  a  person  rescued  from  danger  oc- 
casioned by  the  negligence  of  a  third 
person  does  not  preclude  the  rescuer's 
right  of  recovery  from  such  third  per- 
son for  injuries  sustained  in  the  res- 
cue.    Bond   V.   Baltimore    &   Ohio    B. 

Co.,  — ■  W.  Va.  — ,  96  8.  E.  932 

19:674-699 

16.  —  Imputation  to  rescuer  of  ante- 
cedent negligence  of  person  rescued. 

In  such  case,  the  antecedent  negli- 
gence of  the  person  rescued  is  not 
imputable  to  the  person  effecting  the 
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rescue.    Bond  v.  Baltimore  &  Ohio  B. 

Co.,  —  W.  Va.  —,  96  S.  E.  932 

19 :  674-699 


17.  —  Error  of  Judgment. 

As  the  right  is  usually  exercised  on 
occasions  of  emergency,  the  actor  or- 
dinarily finds  it  necessary  to  deter- 
mine his  course  of  conduct  without 
time  or  opportunity  for  deliberation 
and  mature  consideration  as  to  the 
danger  to  himself,  aittending  his  ef- 
fort, wherefore  the  law  does  not  hold 
him  responsible  for  a  mere  error  of 
judgment.  Bond  v.  Baltimore  &  Ohio 
B.  Co.,  —  W.  Va.  — ,  96  S.  E.  932. . . . 
19:674-699 

18.  —  Intending  passenger  crossing 
railroad  track— Action  by  rescuer 
against  railroad  company  for  per- 
sonal injuries  sustained — ^Last  clear 
chance— Question  for  Jury. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  plaintiff  in  rescuing  an  intending 
passenger  who  was  in  danger  of  being 
run  down  by  defendant's  train  which 
she  intended  to  board  as  she  negli- 
gently crossed  the  track  from  the  sta- 
tion to  the  boarding  platform,  held 
that  there  was  evidence  of  defend- 
ant's last  chance  to  prevent  injury 
amply  sufficient  to  warrant  submission 
to  the  jury  of  the  issue  as  to  its  ex- 
istence. Bond  V.  Baltimore  &  Ohio 
B.  Co.,  —  W.  Va.  — ,  96  8  E.  932. . . . 
19:674-699 

19. Evidence    of    defendant's 

negligence. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  plaintiff  in  rescuing  an  intending 
passenger  who  was  in  danger  of  being 
run  down  by  defendant's  train  which 
she  intended  to  board  as  she  crossed 
the  ftrack  from  the  station  to  the 
boarding  platform,  where  it  appeared 
that  the  engineer  was  keeping  a  look- 
out   on    his    side    of    the    engine    but 


there  was  no  evidence  of  a  lookout 
on  the  other  side  by  the  fireman,  held 
that  the  failure  to  mainitain  an  ade- 
quate lookout  covering  the  entire 
track,  while  running  into  the  station, 
under  the  circumstances  shown,  was 
evidence  of  negligence.  Bond  v.  Balti- 
more &  Ohio  B.  Co.,  —  W.  Va.  — ,  96 
S.  E.  932 19:674-099 

20.  Fall  on  inremises  of  anotber— -Pre- 
sumption of  negligence  on  part  of 
owner— Bes  ipsa  loqaitnr. 

A  mere  fall  of  a  person  on  the 
premises  of  another,  without  any  evi- 
dence to  show  how  the  fall  was  occa- 
sioned, raises  no  presumption  of  neg- 
ligence on  the  i>art  of  the  owner;  and 
the  doctrine  of  res  ipsa  loquitur, 
which  is  only  applicable  when  the 
thing  shown  speaks  of  ithe  negligence 
of  the  defendant,  not  merely  of  the 
happening  of  the  accident,  does  not 
apply.  Garland  v.  Furst  Store,  — 
N.  J.  L.  — ,  107  Atl.  38..     19:586-618 

21.  —  Action  for  injuries— Sufficiency 
of  evidence— Negligence  of  store- 
keeper. 

In  an  action  against  a  storekeeper 
for  personal  injuries  sustained  by  a 
customer  when  she  fell  on  the  floor 
of  defendant's  store,  held  that  there 
was  no  testimony  worthy  of  the  name 
which  showed  that  the  defendant  was 
negligent.  Garland  v.  Furst  Store,  — 
N.  J.  L.  --,  107  Atl.  38....  19:586-618 

22. Safety  of  floor. 

The  fact,  appearing  in  an  action 
against  a  storekeeper  for  personal  in- 
juries sustained  by  a  customer  when 
she  fell  on  the  floor  of  defendant's 
store,  that,  while  the  floor  was  un- 
doubtedly smooth,  it  apparently  was 
not  slippery  as  it  had  been  traversed 
by  thousands  of  people  every  week 
during  the  four  years  succeeding  its 
construction  and  no  one  had  ever  been 
known  to  slip  on  it  before,  tends   to 
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show  that  the  floor  was  reasonably 
safe  for  the  use  of  personB  resorting 
to  the  store.     Garland  v.  Furst  Store, 

—  N.  J.  L.  — ,  107  Atl.  38..  19:686-618 

23.  Soi&clency    of     evidence— Injuries 
soBtained  by  child  on  playground. 

In  an  action  against  a  school  dis- 
trict for  personal  injuries  sustained 
by  a  child  while  playing  on  a  teeter 
board  on  a  public  school  playground, 
held,  on  a  review  of  the  evidence  as 
to  the  supervision  of  the  playground, 
that  the  claim  that  the  verdict  was 
contrary  to  the  evidence  would  have 
to  be  rejected.  Bruenn  v.  North  Ya- 
kima School  Dist.  No.  7,  Yakima 
County,  101  Wash.  374,  172  Pac.  569 
19:857-871 

NOTICE. 

Wben  proof  of  giving  necessary. 

Where  liability  is  made  to  depend 
at  all  upon  notice  to  a  party,  the  ad- 
versary party  must  establish  the  no- 
tice before  the  other  is  called  upon  to 
contest    it.      Garland    v.    Furst    Store, 

—  N.  J.  L.  — ,  107  Atl.  38.  .19:586-618 

OmCEBS. 

Annotation:  Liability  of  school  dis- 
tricts, boards  or  officers  for  negligence 

of  themselves  or  their  agents 

19:857-871 

OIL. 

See  also  Explosions. 

Annotation:  Liability  for  damage 
caused  by  casting  oil  or  like  substance 
upon    water 19:932-952 

BAILBOAD8. 

See  also  Carbiebs;  Federal  Emplot- 
ERS*  Llabdlity  Act. 

Annotation:  Injury  by  runaway 
railroad    cars 19:992-1008 


1.  Bunaway  fteight  cars— Damage  to 
property— liability. 

In  an  action  against  a  railroad  com- 
pany for  damage  to  personal  property 
struck  by  runaway  freight  cars  which 
had  been  left  standing  on  a  slight 
grade,  near  the  edge  of  a  steeper 
grade,  insufficiently  secured  by  brakes 
which  were  not  locked,  and  without 
safe  chocks,  and  which  had  been  set 
in  motion  by  the  action  of  a  16-year- 
old  boy  in  releasing  the  brake  and 
removing  the  brick  which  had  been 
used  as  a  chock,  held  that,  although 
defendant  was  not  an  insurer,  it  was 
liable  for  injury  to  plaintiff's  property 
proximately  caused  by  its  negligence. 
Southern  Mirror  Co.  v.  Norfolk  & 
Western  Ry.  Co.,  176  N.  C.  397,  97 
S.   E.  47 19:992-1008 

2.  —  —  Persons    liable  —  Concurrent 
negligence. 

In  an  action  against  a  railroad  com- 
pany for  damage  to  personal  property 
struck  by  runaway  freight  cars  which 
had  been  left  standing  on  a  slight 
grade  near  the  edge  of  a  steeper 
grade,  insufficiently  secured  by  brakes 
which  were  not  locked,  and  without 
safe  chocks,  and  which  had  been  set 
in  motion  by  the  action  of  a  16-year- 
old  boy  in  releasing  the  brake  and  re- 
moving the  brick  which  had  been  used 
as  a  chock,  held  that,  if  the  act  of 
the  boy  and  the  negligence  of  the  de- 
fendant were  concurrent,  the  plaintiff 
could  sue  both  or  either  of  them. 
Southern  Mirror  Co.  v.  Norfolk  & 
Western  Ry.  Co.,  176  N.  C.  397,  97 
S.   E.  47 19:992-1008 


3.    —    —    Intervening 
Proximate  cause. 


negligence  — 


In  an  action  against  a  railroad  com- 
pany for  damage  to  personal  property 
struck  by  runaway  freight  cars  which 
had  been  left  standing  on  a  slight 
grade,  near  the  edge  of  a  steeper 
grade,  insufficiently  secured  by  brakes 
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which  were  not  locked,  and  without 
safe  chocks,  and  which  had  been  set 
in  motion  by  the  action  of  a  16-year- 
old  boy  in  releasing  the  brake  and  re- 
moving the  brick  which  had  been  used 
as  a  chock,  held  that  the  case  was  not 
one  of  an  injury  caused  by  interven- 
ing negligence,  independent  of  the  de- 
fendant's negligence,  and  without 
which  the  injury  would  not  have  oc- 
curred, hvA  that  the  position  of  the 
cars  was  the  latest  and  proximate 
cause  of  the  damage.  Southern  Mir- 
ror Co.  V.  Norfolk  &  Western  Ey.  Co., 

176  N.  C.  397,  97  S.  B.  47 

19:992-1008 

4. Sufficiency  of  evidence. 

In  an  action  against  a  railroad  com- 
pany for  damage  to  personal  property 
struck  by  runaway  freight  cars  which 
had  been  left  standing  on  a  slight 
grade,  near  the  edge  of  a  steeper 
grade,  insufftcienitly  ^secured  by  brakes 
which  were  not  locked, -and  without 
safe  chocks,  and  which  had  been  set 
in  motion  by  the  action  of  a  16-year- 
old  boy  in  releasing  the  brake  and  re- 
moving the  brick  which  had  been  used 
as  a  chock,  held  that  the  jury  were 
justified  upon  the  evidence  in  finding 
that  the  defendant  was  guilty  of  neg- 
ligence. Southern  Mirror  Co.  v.  Nor- 
folk &  Western  By.  Co.,  176  N.  C. 
397,  97   S.  E.  47 19:992-1008 

5.  Unlawful  speed  of  train  as  negli- 
gence per  se. 

It  is  negligence  per  se  for  a  rail- 
road train  to  run  at  an  unlawful  speed 
at  the  time  of  collision  with  a  street 
ear  at  a  crossing.  Ellis  v.  Chicago  & 
N.  W.  Ry.  Co.,  167  Wis.  392,  167  N. 
W.   1048    19:142-257 

6.  —  Collision  with  street  car — Proxi- 
mate cause. 

The  operation  of  a  railroad  train  at 
a  prohibited  speed,  resulting  in  a  col- 
lision with  a  street  car  at  a  crossing, 
was  the  proximate   cause  of  the  acci- 


dent. Ellis  V.  Chicago  &  N.  W.  By. 
Co.,  167  Wis.  392,  167  N.  W.  1048... 
19:142-257 

BBT.BABE. 

Annotation:  Beliance  upon  mistaken 
or  wilfully  false  statement  of  physi- 
cian as  to  extent  of  injuries  or  prog- 
ress towards  recovery,  as  ground  for 
avoiding  release  of  right  of  action.. 
19:753-821 

1.  Ck>n8tractlon— Applicability  of  nuz- 

In  an  action  against  a  broker  for 
his  negligent  loss  of  money  intrusted 
to  him  for  investment  purposes,  held 
that  the  maxim  ''verba  generalia  re- 
stringuntur  ad  habilitatem  rei  vel 
personae"  might  well  be  applied  to 
a  receipt,  claimed  by  the  defendant 
to  eonstitute  a  release  of  the  claim 
sued  on.  Heiser  v.  Beynolds,  —  Pa. 
--y  106  Atl.  888 19:362-371 

2.  Personal  injuries — Mntnal  mistake 
— IMal  of  Issue  at  law. 

The  issue  as  to  whether  a  release 
for  personal  injuries  was  the  result  of 
mutual  mistake  is  triable  at  law. 
Malloy   V.   Chicago   Great   Western   B. 

Co.,  —  Iowa  — ,  170  N.  W,  481 

19:763-821 

3.  —  Basis    of    settlement — Statement 
of  physician— Evidence. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  a  helper  in  a  switching  crew,  in 
which  action  the  defendant  pleaded  a 
compromise  and  release,  held  that 
under  the  evidence  the  jury  might 
well  have  found  that  both  the  plain- 
tiff and  the  defendant,  acting  through 
its  superintendent,  based  their  settle- 
ment on  the  statement  by  the  de- 
fendant's physician  that  the  plaintiff 
was  all  right  "ito  go  to  work,  now," 
that  he  was  "all  healed  up,''  and 
that  he  was  "just  as  good  as  tver.'' 
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Mallo7   V.   Chiaago   Great  Western   B. 

Co.,  —  lewa  — ,  170  N.  W.  481 

19:753-821 

4.  —  SeadflBlon-- MisUke  of  fact. 

A  mistake  of  fact,  to  constitute  the 
basis  of  rescission  of  .a  release  for 
personal  injuries,  must  relate  to  some 
present  or  past  event.  Malloy  v. 
Chicago  Great  Western  B.  Co.,  — 
Iowa  — ,  170  N.  W.  481....  19:753-821 

5. Statements    of    physician. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  a  helper  in  a  switching  crew,  in 
which  action  the  defendant  pleaded  a 
compromise  and  release,  held  that  the 
statements  of  the  defendant's  physi- 
cian that  the  plaintiff  was  all  right 
**to  go  to  work,  now,"  that  he  was 
"all  healed  up,"  and  that  he  was 
"just  as  good  as  ever,"  related  to 
the  present  and  described  the  plain- 
tiff's condition  in  apt  language  as  it 
then  was,  and  that  they  were  state- 
ments of  facts  and  were  intended  as 
such,  so  as  to  render  a  mistake  on 
the  part  of  the  physician  in  the  mat- 
ter ground  for  rescission  of  the  re- 
lease. Malloy  V.  Chicago  Great  West- 
ern B.  Co.,  —  Iowa  — ,  170  N.  W.  481 
19:753-821 

0. Offer  to  return  consideration 

— Kecesiity. 

Ordinarily,  as  a  condition  precedent 
to  rescission  of  a  release  for  personal 
injuries,  an  offer  to  return  the  con- 
sideration' received  is  essential  to  the 
maintenance  of  the  action,  but  where 
the  amount  paid  is  for  some  specified 
injury  or  for  loss  of  time  or  the 
like,  and  it  is  sought  in  the 
action  tp  recover  for  some  addi- 
tional injury  not  contemplated  in 
the  eontract  of  release  or  for 
damages  consequent  on  injuries 
necessarily  excluded  in  computing  the 
consideration  paid  for  the  release,  as 


where  such  j^ayment  is  for  loss  of 
time  only,  or  specific  items  other  than 
injuries  on  which  the  action  is  based, 
then  and  in  any  such  event  tender  of 
return  of  the  consideration  is  not  es- 
sential to  the  maintenance  of  the  ac- 
tion. Malloy  V.  Chicago  Great  West- 
em  B.  Co.,  —  Iowa  — ,  170  N.  W.  481 
19:753-821 

7.  Personal  injuries  to  railroad  em- 
ployee—Basis of  settlement— State- 
ments of  physician — Frauds  Sufft- 
dency  of  evidence. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  a  helper  in  a  switching  crew,  in 
which  action  the  defendant  pleaded  a 
compromise  and  release,  held  that  it 
would  seem  that  the  evidence  was  suf- 
ficient to  carry  to  the  jury  the  issue 
of  fraud  in  the  statements  of  the  de- 
fendant's physician  on  which  the  re- 
lease as  based.  Malloy  v.  Chicago 
Great  Western  B.  Co.,  —  Iowa  — ,  170 
N.  W.  481    19:753-821 

8.  —  Praud— Mntoal  mistake— Direc- 
tion of  verdict  for  defendant. 

Where,  in  an  action  against  a  rail- 
road company  for  personal  injuries 
sustained  by  a  helper  in  a  switching 
crew,  the  defendant  pleaded  a  compro- 
mise and  release  and  the  plaintiff  re- 
plied by  pleading  both  that  the  re- 
lease was  procured  by  fraud  and  that 
it  was  based  on  mutual  mistake,  and 
there  was  no  motion  to  require  the 
plaintiff  to  elect  on  which  of  such  is- 
sues he  would  stand  and  the  evidence 
sustaining  either  was  sufficient  to 
carry  it  to  the  jury,  it  was  error  for 
the  trial  court  to  direct  the  return  of 
a  verdict  for  the  defendant.  Malloy 
V.  Chicago  Great  Western  B.  Co.,  — 
Iowa  — ,  170  N.  W.  481....  19:753-821 

9.  —  Mutual  mistake— Inquiry  con- 
cerning consideration,  etc 

In  an  action  against  a  railroad  com- 
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pany  for  personal  injuries  sustained 
by  a  helper  in  a  flwitching  crew,  in 
which  action  the  defendant  pleaded  a 
compromise  and  release,  held  that, 
though  the  release  was  general,  cov- 
ering injuries  of  every  kind  and  na- 
ture and  extending  forever,  inquiry 
concerning  the  nature  of  the  consid- 
eration and  for  whatt  computed  was 
permissible  and  was  not  precluded  by 
the  terms  of  the  release,  based  as  it 
was  on  a  mutual  mistake.  Malloy  v. 
Chicago  Great  Western  B.'  Co.,  — 
Iowa  —,170  N.  W.  481....  19:753-821 

10.  —  Basis    of    payment — Loss    of 
time— Eyldeace. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained 
by  a  helper  in  a  switching  crew,  in 
which  action  the  defendanit  pleaded 
a  compromise  and  release,  held  that 
the  fair  inference  to  be  drawn  from 
the  evidence  was  that  the  payment 
on  which  the  release  was  based  was 
for  loss  of  time.  Malloy  v.  Chicago 
Great  Western  B.  Co.,  —  Iowa  — y  170 
N.  W.  481 19:753-821 

11.  —  Pleading— Evidence. 

Where,  in  an  action  against  a  rail- 
road company  for  personal  injuries 
sustained  by  a  helper  in  a  switching 
crew,  the  defendant  pleaded  a  com- 
promise and  release  and  the  plaintiff's 
reply  was  in  .two  counts,  one  plead- 
ing that  the  release  was  procured  by 
fraud  and  the  other  that  it  was  based 
on  mutual  mistake,  held  thaA,  the  re- 
ply having  been  in  no  manner  as- 
sailed, all  that  was  exacted  was  that 
the  evidence  be  sufficient  to  carry 
either  issue  to  the  jury.  Malloy  v. 
Chicago  Great  Western  B.  Co.,  — 
Iowa  — ,  170  N.  W.  481....  19:753-821 

RES  IPaA  LOQUITUR. 

See  also  Negligence. 
1.  Doctrine  defined. 

The    doctrine    of    res    ipsa    loquitur 


may  be  stated  thus:  When  a  thing 
which  has  caused  an  injury  is  shown 
to  be  under  the  management  of  the 
party  charged  with  negligence  and 
the  accident  is  such  as  in  the  ordi- 
nary course  of  things  will  not  happen 
if  those  who  .  have  such  management 
use  proper  care,  the  accident  itself 
affords  reasonable  evidence,  in  the  ab- 
sence of  an  explanation  by  the  parties 
charged,  that  it  arose  from  the  want 
of  proper  care.  Feldman  v.  Chicago 
Bys.  Co.,  289  III.  25,  124  N.  E.  334, 
rev'g  212  111.  App.  482 19:279-297 

2.  Effect  of  applicability  of  doctrine. 

Negligence  is  never  presumed,  but 
the  circumstances  surrounding  the  case 
where  the  maxim  of  res  ipsa  loquitur 
applies,  amount  to  eviden<5e  from 
which  the  facts  of  negligence  may  be 
found;  that  is,  in  a  case  within  the 
maxim  of  res  ipsa  loquitur,  proof  of 
the  circumstances  of  such  case  and  of 
the  injury  constitutes  a  prima  facie 
case  of  negligence,  and  will  justify  a 
verdict  unless  such  prima  facie  case 
is  overcome  by  proof  showing  that 
the  party  charged  is  not  at  fault. 
Feldman  v.  Chicago  Bys.  Co.,  289  111. 
25,  124  N.  B.  334,  rev'g  212  111.  App. 
482    19:279-297 

BESOXJE. 

Afmotation:  Liability  of  one  negli- 
gently putting  a  person  in  peril,  to 
one  injured  while  attempting  rescue . . 
19:674-699 

BALES. 

Annotation:  Liability  of  vendor  of 
machinery  or  other  mechanical  appli- 
ance for  negligent  construction,  in- 
stallation or  assembling  thereof,  caus- 
ing injury  to  another  than  vendee... 
19:961-967 

1.  Faulty  installation  of  article  sold — 
Damage  by  fire— Liability  of  seller 
to  buyer. 

In  an   action   for   damages   for   fire 
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resulting  from  the  operation  of  a  pat- 
ent baking  oven  manufactured  and  in- 
stalled by  defendant  for  plaintiff  in 
accordance  with  the  terms  of  a  con- 
ditional sale  contract,  held  that,  if 
defendant's  faulty  performance  of  the 
work  caused  the  fire,  it  was  liable  in 
damages  even  if  the  exact  form  in 
which  injury  to  the  plaintiff  \  might 
result  was  not  foreseen.  Barabe  v. 
Duhrkop  Oven  Co.,  231  Mass.  466, 
121  N.  E.  415 19:961-967 

2. Liability  of  seller  to  owner 

of  premises  occupied  by  buyer. 

In  an  action  for  damages  for  fire 
resulting  from  the  operation  of  a  pat- 
ent baking  oven  manufactured  by  de- 
fendant and  installed  by  it  for  the 
occupant  of  plaintiff's  premises,  in 
accordance  with  the  terms  of  a  condi- 
tional sale  contract  with  such  occu- 
pant, held  that  the  defendant  owed 
to  the  plaintiff  as  the  landowner  the 
duty  of  not  causing  injury  to  her 
property  by  its  tortious  acts  or  mis- 
feasance and  that,  if  the  jury  found 
ihaft  when  properly  used  and  because 
of  insufftcient  constroiction,  the  oven 
became  a  dangerous  instrumentality 
which  would  be  likely  to  set  the  plain- 
tiff's buildings  on  fire,  the  defendant 
was  liable  in  damages.  Barabe  v. 
Duhrkop  Oven  Co.,  231  Mass.  466,  121 
N.    E.    415 19:961-967 

3. Action   by    buyer— Instruction. 

In  an  action  for  damages  for  fire 
resulting  from  the  operation  of  a  pat- 
ent baking  oven  manufactured  and  in- 
stalled by  defendant  for  plaintiff  in 
accordance  with  the  terms  of  a  condi- 
tional sale  contract,  held  that  the  jury 
were  correctly  instructed  that  while 
defendant  was  under  no  obligation  to 
remove  the  truss  beam  directly  over 
and  in  contact  with  the  masonry  of 
the  arch  at  the  tpp  of  rthe  oven,  to 
which,  as  the  jury  could  find,  the  fire 
bursting  through  the  bricks  was  com- 
municated because  the  interstices  had 


not  been  sufficiently  filled  with  mor- 
tar, it  was  required  to  use  reasonable 
care  to  protect,  the  truss  beam  from 
combustion.  Barabe  v.  Duhrkop  Oven 
Co.,  231  Mass.  466,  121  N.  E.  415.... 
19 :961-967 

SOHOOL  BISTBIOTS. 

Annotation:  Liability  of  school  dis- 
tricts, boards  or  officers  for  negligence 

of  themselves  or  their  agents 

19:857-871 

Action  against  for  negligence — Statute 
prohibitdng  maintaining  of  action — 
Effect  on  Judgment  in  supreme 
court  on  appeal. 

Bespondent  on  an  appeal  from  a 
judgment  against  a  school  district  for 
personal  injuries  sustained  by  a  child 
on  a  public  school  playground,  which 
judgment  was  rendered  approximately 
a  year  prior  to  the  taking  effect  of 
Laws  1917,  p.  332,  ch.  92,  providing, 
in  effect,  that  no  such  action  should 
be  brought  or  ''maintained"  against 
any  school  district,  held  not  to  be 
maintaining  an  action  in  the  supreme 
court  within  the  meaning  of  such 
sta4;ute.  Bruenn  v.  North  Yakima 
School   Dist.   No.    7,   Yakima   County, 

101  Wash.  374,   172   Pac.  569 

19 :  857-871 

SHIPPING. 

Annotation:  Application  of  com- 
mon law  and  state  statutes  to  actions 
for  personal  injury  to  or  death  of  sea- 
man     19:309-336 

STATUTES. 

Oonstruction— Retroactive    operation. 

Betroactive  statutes  are  generally 
regarded  with  disfavor,  and,  where  it 
does  not  clearly  appear  that  such  was 
the  legislative  intent,  the  court  will 
not  give  the  statute  a  retroactive  ef- 
fect where  to  do  so  would  impair  ex- 
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isting  rights.  Bruenn  v.  North  Ya- 
kima School  Dist.  No.  7,  Yakima 
County,  101  Wash.  374,  172  Pac.  569.. 
19:857-871 

8T0BES. 

Annotation:  Liability  ot  store- 
keeper for  injury  to  customer  in  store. 
19:686-618 

8TBEET  BATLBOADS. 

1.  Occupancy   of   street — Condition  of 
grant  of  right. 

A  street  railway  company  does  not 
occupy  a  city  street  to  the  exclusion 
of  other  public  uses  to  which  the 
street  is  adapted,  the  grant  to  it  be- 
ing under  the  implied  condition  that 
it  could  not  unreasonably  interfere 
with  such  uses.  Chace  Trucking  Go. 
V.  Richmond  Light  &  Baib-oad  Co., 
225  N.  Y.  435,  122  N.  E.  210,  rev'g 
173  N.  Y.  App.  Div.  663,  160  N.  Y. 
Supp.  326 19:515-638 

2.  —  Bights  of  company  and  traveler. 

Beasonable  use  of  a  city  street,  oc- 
cupied by  a  street  railway  company, 
with  concurrent  rights,  is  the  rule  as 
between  the  company  and  travelers  on 
the  street.  Chace  Trucking  Co.  v. 
Richmond  Lighit  &  Railroad  Co.,  825 
N.  Y.  435,  122  N.  E.  210,  rev'g  173 
N.  Y.  App.  Div,  663,  160  N.  Y.  Supp. 
326    19:616-638 

3.  —  Interference  "with  use  of  street 
by  traTelers. 

A  street  railway  company,  occupy- 
ing a  city  street,  may  not  interfere 
with  the  reasonable  use  of  such  street 
by  travelers  upon  it  even  if  their 
use  of  it  involves  temporary  obstruc- 
tion of  the  company's  traffic  or  inter- 
ference with  its  wires.  Chace  Truck- 
ing Co.  V.  Richmond  Light  &  Railroad 
Co.,  225  N.  Y.  435,  122  N.  E.  210, 
rev'g  173  N.  Y.  App.  Div.  663,  160 
N.  Y.  Supp.  326 19:616-688 


4.  —  Use  of  street  by  traveler. 

A  traveler's  use  of  a  city  street, 
occupied  by  a  street  railway  company, 
must  be  reasonable,  an'd  the  traveler 
may  not  unduly  interrupt  the  opera- 
tions of  the  road  nor  negligently  in- 
jure the  company's  structures.  Chace 
Trucking  Co.  v.  Richmond  Light  & 
RaUroad  Co.,  225  N.  Y.  435,  122  N.  E. 
210,  rev'g  173  N  Y.  App.  Div.  663, 
160  N.  Y.  Supp.  326 19:615-638 

6.  —  Unreasonable  use  of  street  by 
traveler— Moving  of  pile  driver. 

The  moving  of  a  pile  driver  in  a 
city  street,  occupied  by  a  street  rail- 
way company,  is  not  an  unreasonable 
use  of  such  street  as  against  the  com- 
pany. Chace  Trucking  Co.  v.  Rich* 
mond  Light  &  Railroad  Co.,  225  N. 
Y.  435,  122  N.  E.  210,  rev'g  173  N. 
Y.  App.  Div.  663,  160  N.  Y.  Supp.  32C 
19:515-538 

6.  Oare  re<xnlred  as  to  pedestrian. 

A  street  car  company  is  required  to 
use  only  ordinary  care  to  avoid  injur- 
ing a  pedestrian.  Feldman  v.  Chi- 
cago Rys.  Co.,  289  Dl.  25,  124  N.  E. 
334,  rev'g  212  Dl.  App.  482.  .19:279-297 

7.  Electrocntion  of  horses  attached  to 
pile  driver — Oontrlbntory  negligence 
— Question  for  Jury. 

In  an  action  against  a  street  rail- 
way company  for  the  killing  by  elec- 
trocution of  certain  of  plaintiff's 
horses  when  the  pile  driver  to  which 
they  were  attached  and  which  was  be- 
ing moved  in  a  city  street  came  in 
contact  with  defendant's  trolley  wires, 
which  wires  defendant  had  sent  a 
wrecking  gang  to  lift  in  order  that 
the  pile  driver  might  be  taken  there- 
under in  safety,  held  that,  under  the 
circumstances,  the  question  of  plain- 
tiff's contributory  negligence  was  for 
the  jury.  Chace  Trucking  Co.  v.  Rich- 
mond Light  &  Railroad  Co.,  225  K.  T. 


Digitized  by 


Google 


Index  to  Reported  Cases. 


1071 


435,  122  N.  B.  210,  rev'g  173  N.  Y. 
App.  Div.  663,  160  N.  Y.  Supp.  326.. 
19:516-538 

8.  —  Negligence— Question  for  Jury. 

In  an  fiction  against  a  street  rail- 
way company  for  the  killing  by  elec- 
trocution of  certain  of  plaintiff's 
horses  when  the  pile  driver  to  which 
they  were  attached  and  which  was  be- 
ing moved  in  a  city  street  came  in 
contact  with  defendant's  trolley  wires, 
which  wires  defendant  had  sent  a 
wrecking  gang  to  lift,  in  order  that 
the  pile  driver  might  be  taken  there- 
under in  safety,  held  that  there  was  a 
fair  question  of  fact  for  the  jury  ae 
te  whether  defendant's  servants  were 
not  negligent  in  stating  that  they 
could  and  would  lift  the  wires  if  dan- 
ger became  imminent  and  in  inviting 
the  plaintiff  to  drive  on,  when  they 
subsequently  claimed  that  such  action 
on  their  part  was  impossible.  Chace 
Trucking  Co.  v.  Bichmond  Light  A 
Railroad  Co.,  225  N.  Y.  435,  122  N. 
E.  210,  rev'g  173  N.  Y.  App.  Div. 
663,  160  N.  Y.  Supp.  326.  ..19:616^8 

9.  —  Antliorlty  of  aorraiito^-QiiMition 
for   Jury. 

In  am  acMon  against  a  street  rail- 
way company  for  the  killing  by  elec- 
trocutioa  of  certain  of  plaintiff's 
horses  when  the  pile  driver  to  which 
they  were  attacked  and  which  was  be- 
ing Moved  la  a  city  street  came  in 
contact  with  defendiant's  trolley  wires, 
which  wires  defendant  had  sent  a 
wreckiJig  gang  to  lift  in  order  that 
the  pile  driver  might  be  taken  there- 
under in  safety,  held  that  the  jury 
might  And  that,  in  stating  to  the 
plaintiff  that  they  could  and  would 
lift  the  wires  if  danger  became  immi- 
nent, defendant's  servants  were  acting 
within  the  «cope  of  their  authority. 
Chace  Trucking  Co.  v.  Bichmond  Light 
&  Railroad  Co.,  225  N.  Y.  435,  122  N. 
E.  210,  rev'g  173  N.  Y.  App.  Div. 
663,  160  N.  Y  Supp.  326. ..  .19:515-638 


10.  —  Lifting  trolley  wires  for  pas- 
sage of  pile  driver— Wlietlier  acting 
as  volunteer. 

A  street  railway  company  which 
sends  a  wrecking  gang  to  lift  its 
trolley  wires  in  a  certain  street  in 
order  that  a  pile  driver  which  is  be- 
ing moved  by  a  third  person  in  such 
street  may  be  taken  under  the  wires 
is  not  a  mere  ** volunteer"  in  so  do- 
ing, but  is  performing  its  legal  duty. 
Chace  Trucking  Co.  v.  Richmond  Light 
&  Railroad  Co.,  225  N.  Y.  435,  122  N. 
E.  210,  rev'g  173  N.  Y.  App.  Div.  663, 
160  N.  Y.  Supp.  326 19:615-538 

T0BT8. 

1.  Violation  of  statute  or  ordinance 
as  defense. 

In  actions  of  tort,  while  a  plaintiff 
cannot  obtain  the  aid  of  a  court  to 
relieve  him  from  the  direct  conse- 
quence of  his  own  illegal  act,  the 
mere  fact  that  he  was  violating  a  stat- 
ute or  ordinance  when  injured  does 
not  necessarily  prevent  his  recovery. 
Todd  V.  Traders'  &  Mechanics'  Ins. 
Co.,  230  Mass.  595,  120  N.  E.  142.... 
19:428-440 

2.  —  Evidence  of  negligence. 

The  violation  of  a  statute,  by  the 
plaintiff  in  a  tort  action,  is  considered 
''evidence  of  negligence"  on  his  part 
as  to  aU  consequences  that  the  statute 
was  intended  to  prevent,  but  if  his 
violation  thereof  was  merely  a  condi- 
tion or  an  attendant  circumstance  of 
his  injury,  and  not  a  proximate  con- 
tributing cause,  he  may  recover  from 
the  wrongdoer.  Todd  v.  Traders'  & 
Mechanics'  Ins.  Co.,  230  Mass.  595, 
120  N.  E.  142 19:428-440 

TBAK8FEB   CM>MPANIE8. 

Annotation:  Liability  of  transfer 
company    for   loss    of    or    damage    to 

goods  intrusted  to  it,  to  move 

19:337-361 
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TSIAIi. 

1.  Conduct  of  Judge-— Lack  of  suavity. 

Defendant,  in  a  hotly-conitested  per- 
sonal injury  action,  held  to  have  had 
a  fair  trial  and  to  have  no  ground  for 
complaint  notwithstanding  the  fact 
that  the  trial  judge  was  not,  at  all 
times,  as  suave  as  he  would  have  been 
under  other  circumstances.  Lang  v. 
Marshalltown  Light,  Power  &  Bail- 
way  Co.,  —  Iowa  — ,  170  N.  W.  463 
19:69-94 

2.  Motion   for   directed   verdict— How 
evidence  must  be  viewed. 

On  defendant's  motion  for  a  di- 
rected  verdict  in  its  favor,  made  at 
the  close  of  all  of  the  evidence,  it  is 
the  duity  of  the  court  to  take  that 
view  of  the  evidence  most  favorable 
to  the  plaintiff.  Pittsburgh,  0.,  0.  & 
St.  L.  By.  Co.  V.  Cole,  —  C.  C.  A.  — , 
260  Fed.  357 19:559-585 

3.  Bight  to  dispose  of  case  as  matter 
of  law — ^Testimony  not  in  conflict. 

Although  testimony  is  not  in  con- 
flict, it  does  not  follow  that  the  case 
should  be  disposed  of  as  matter  of 
law,  if  different  inferences  might  rea- 
sonably be  drawn  as  to  its  import. 
Woods  V.  Chalmers  Motor  Oar  Co.,  207 
Mich.  556,  175  N.  W.  449. .  .19:932-962 

4.  Questions  for  Jury— Weight  of  tes- 
timony. 

The  weight  of  the  testimony  is  a 
question  for  the  jury  to  determine  in 
the   first   instance.     Marx    v.   Schultz, 

207  Mich.  655,  175  N.  W.   182 

19:976-991 

5. Bona  flde  character  of  trans- 
action. 

Where  conflicting  inferences  may 
be  drawn  from  the  facts  proved  as  to 
whether  a  transaction  is  bona  fide, 
the  question  is  one  for  the  jury.  El- 
lis V.  Chicago  &  N.  W.  By.  Co.,  167 
Wis.  392,  167  N.  W.  1048. .  .19:142-257 


6.  Verdict— Interpretation. 

It  is  the  accepted  principle  in  North 
Carolina  procedure  that  a  verdict 
must  be  interpreted  and  allowed  sig- 
nificance by  proper  reference  to  the 
testimony  and  the  charge  of  the  court. 
Jones  V.  Norfolk  Southern  B.  Co., 
176  N.  0.  260,  97  8.  E.  48.  .19:258-278 

7.  —  Special     questions  —  Change    by 
court  in  answers  to. 

Where  the  evidence  is  ample  to 
sustain  findings  of  the  jury  it  is  er- 
ror for  the  court  to  change  their  an- 
swers to  questions  of  the  verdict.  El- 
lis V.  Chicago  &  N.  W.  By.  Co.,  167 
Wis,  392,  167  N.  W.  1048.  .19:142-257 

WATEE. 

Annotation:  Liability  for  damage 
caused  by  casting  oil  or  like  substance 
upon    water 19:932-952 

WITNESSES. 

1.  Examination— Adverse  witness. 

In  view  of  the  fact  that  a  plaintiif 
in  an  action  for  the  death  of  his  wife, 
alleged  to  have  been  caused  by  negli- 
gent labeling  of  a  prescription  at  de- 
fendant's drug  store,  was  practically 
obliged  to  call  the  attending  physi- 
cian as  a  witness,  the  trial  court 
should  have  been  liberal  in  allowing 
a  showing  of  incidents  occurring  be- 
tween plaintiff  and  such  physician 
tending  to  show  that  such  witness  had 
become  adverse  and  unfriendly  to 
plaintiff's  cause.  Marx  v.  Schultz,  207 
Mich.  655,  175  N.  W.  182.  .19:976-991 

2.  —  Question  calling  for  conclusion. 

In  an  action  against  a  school  dis- 
trict for  personal  injuries  sustained  by 
a  child  while  playing  on  a  teeter 
board  on  a  public  school  playground, 
held  that  a  question  to  a  witness  as 
to  whether  the  school  district  was  in 
the  exercise  of  reasonable  care  in  pro- 
viding apparatus  of  the  character  in- 
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volved  was  clearly  inadmissible  since 
it  called  for  a  conclusion  to  be 
reached  by  the  jury  and  not  by  any 
witness.  Bruenn  v.  North  Yakima 
School    Dist.    No.    7,    Yakima    County, 

101   Wash.  374,   172   Pac.  569 

19:867-871 

3.  Oross-ezamination— Matter    brought 
out  on  direct  examination. 

Where  a  broker,  sued  for  his  neg- 
ligent loss  of  money  intrusted  to  him 
for  investment  purposes,  claimed  that 
a  certain  receipt  constituted  a  re- 
lease of  the  claim  in  suit  and  asked 
the  witness  testifying  to  the  receipt 
whether  **the  paper  was  a  settlement 
paper,"  the  plaintiff  was  entitled  on 
cross-examination  to  have  the  jury 
know  of  what  it  was  a  '' settlement. " 
Heiser  v.  Beynolds,  —  Pa.  — ,  106 
Atl.    888 19:362-371 

4.  —  Question  bearing   on  credibility 
of  witness. 

Defendant,  in  an  action  for  personal 
injuries  to  a  married  woman,  may, 
on  the  cross-examination  of  her  hus- 
band, ask  the  latter,  as  bearing  on  his 
credibility,  whether  he  has  an  action 
pending  in  the  same  court  against 
the  defendant,  based  upon  the  same 
alleged  accident,  for  injuries  to  his 
wife.  Lang  v.  Marshalltown  Ligbt, 
Power  &  Bail  way  Co.,  —  Iowa  — ,  170 
N.  W.  463 19:69-94 

W0BD8  AND  PHBA8E8. 

1.  "Bemedy." 

A  "remedy"  is  the  means  employed 
to  enforce  a  right  or  redress  an  in- 
jury. Chelentis  v.  Luckenbach  Steam- 
ship Co.,  Inc.,  247  U.  S.  372,  62  L.  Ed. 
1171,  38  Sup.  Ct.  372,  aff'g  156  C.  C. 
A.  234,  243  Fed.  536 19:309-336 

2.  '*Eiglit." 

A  "right"  is  a  well-founded  or  ac- 
knowledged claim.     Chelentis  v.  Luck- 
19  N.  C.  C.  A.— 68 


enbach  Steamship  Co.,  Inc.,  247  U.  S. 
372,  62  L.  Ed.  1171,  38  Sup.  Ct.  372, 
aff'g  156  C.  C.  A.  234,  243  Fed.  536.. 
19:309-336 

WORKMEN'S    OOSfPENSATION. 

Annotation:  Liability  of  third  per- 
son under  compensation  acts  to  in- 
jured workman  or  his  employer  for 
injuries    negligently  caused . .  19 :  112-141 

Annotation:  Liability  under  the 
compensation  acts  of  owner,  "prin- 
cipal employer"  or  general  contractor, 
for  injury  to  employee  of  subcon- 
tractor      19:298-308 

Annota4ion:  What  are  "agricul- 
tural" and  "domestic"  pursuits  with- 
in exemption  provisions  of  compensa- 
tion  acts 19:372-390 

Annotation:  Lump  sum  awards  un- 
der compensation  acts 19:441-460 

Annotation :  Apportionment  of 

awards  under  compensation  acts 

19:546-558 

Annotation:  Disfigurement  as  ground 
for  compensation  under  workmen's 
compensation   acts 19:633-640 

Annotation :  Compensation  under 
workmen's  compensation  acts  for  loss 
of  or  injury  to  eyes 19:707-722 

Annotation:  Injury  to  or  loss  of 
fingers  or  hands  and  compensation 
therefor     19:904-931 

Annotation:  Status  under  the  com- 
pensation acts  of  minor  employees  il- 
legally employed  or  employed  at  pro- 
hibited   work 19:968-976 

1.  Ctonstitutionality— Due     j^rocees    of 
law — ^Basis  of  compensation. 

The  due  process  of  law  clause  of 
the  Fourteenth  Amendment  to  the 
Federal  Constitution  does  not  re- 
quire the  states  to  base  compulsory 
compensation  for  injuries  to  employees 
solely  upon  loss  of  earning  power. 
New  York  Cent.  B.  Co.  v.  Bianc,  250 
U.  S.  596,  63  L.  Ed.  1161,  40  Sup.  Ot. 
44,  aff'g  226  N.  Y.  199,  123  N.  E.  82.. 
19:633-640 
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2.  — Federal  Oonstitatioii— ^Amonnt  of 
compeiiMtioDr— Physical   Impairment. 

There  is  na  reason,  under  the  Fed- 
eral Constitution,  why  a  state,  in  as- 
certaining the  amount  of  compensa- 
tion to  be  paid  for  injury  to  an  em- 
ployee, may  not  take  into  considera- 
tion any  substantial  physical  impair- 
ment attributable  to  the  injury  wheth- 
er it  immediately  affects  earning  ca- 
pacity or  not.  New  York  Cent.  E. 
Co.  V.  Bianc,  250  U.  S.  596,  63  L.  Ed. 
1161,  40  Sup.  Ct.  44,  aff'g  226  N.  T. 
199,  123  N.  E.  82 19:633-640 

3.  —  Oalifomla   act— Awards   against 
third  persons. 

Section  25  of  the  Workmen's  Com- 
pensation, Insurance  and  Safety  Act 
of  1917  (Stats.  1917,  p.  853),  relating 
to  "the  liability  of  principal  employ- 
ers and  contracting  employers,  gen- 
eral or  intermediate,  for  compensa- 
tion. ♦  •  ♦  when  other  than  the 
immediate  employer  of  the  injured  em- 
ployee," is  unconstitutional  in  so  for 
as  it  attempts  to  authorize  the  award- 
ing of  compensation  against  a  third 
person  not  an  employer,  and  such  sec- 
tion was  not  ratified  and  rendered 
valid  by  the  amendment  of  section  21, 
article  20,  of  the  Constitution,  adopted 
in  1918.  Perry  v.  Industrial  Accident 
Commission  of  California,  —  CaL  — , 
181    Pac.    788 19:298-308 

4.  —  New    Yoric    act— Allowance    for 
serioos    disfigurement    of    face    or 


It  was  not  unreasonable,  arbitrary, 
nor  contrary  to  fundamental  right  to 
embody  in  the  New  York  Workmen's 
Compensation  Law,  the  provision,  in- 
serted by  the  amendment  of  1916 
(Laws  1916,  ch.  622),  for  a  special  al- 
lowance of  compensation  for  a  serious 
disfigurement  of  the  face  or  head. 
New  York  Cent.  R.  Co,  v.  Bianc,  250 
U.  S.  596,  63  L.  Ed.  1161,  40  Sup.  Ct. 
44,  aff'g  226  N.  Y.  199,  123  N.  E.  82 
19:633-640 


The  allowance,  prescribed  by  the 
1916  amendment  to  the  New  York 
Workmen's  Compensation  Law  (Laws 
1916,  ch.  622),  of  not  more  than  $3^- 
500  for  serious  disfigurement  of  the 
face  or  head  does  not  exceed  the  con- 
stitutional limitations  on  state  power. 
New  York  Cent.  B.  Co.  v.  Bianc,  250 
U.  S.  596,  63  L.  Ed.  1161,  40  Sup.  Ct, 
44,  aff 'g  226  N.  Y.  199,  123  N.  E.  82. . 
19:633-640 

6.  Power  of  state— -Award  for  serions 
dlsflgnrement  of  face  or  head. 

Whether  an  award  to  an  employee 
of  compensation  for  a  serious  disfig- 
urement of  the  face  or  head  should  be 
made  in  combination  with  or  inde- 
pendently of  the  compensation  al- 
lowed for  the  mere  inability  to  work, 
and  whether  the  compensation  should 
be  paid  in  a  single  sum  or  in  instal- 
ments are  matters  of  detail  for  the 
state  to  determine.  New  York  Cent. 
B.  Co.  V.  Bianc,  250  U.  S.  596,  63 
L.  Ed.  1161,  40  Sup.  Ct.  44,  aff'g  226 
N.  Y.  199,  123  N.  E.  82. ..  .19:633-640 

7. Mode  of  measoring  award. 

If  a  state  recognizes  or  establishes 
a  right  of  action  for  compensation  to 
injured  workmen  upon  grounds  not 
arbitrary  nor  fundamentally  unjust, 
the  question  whether  the  award  shall 
be  measured  as  compensatory  dam- 
ages are  measured  at  common  law  or 
according  to  some  prescribed  scale 
reasonably  adapted  to  produce  a  fair 
result  is  for  the  state  itself  to  deter- 
mine. New  York  Cent.  B.  Co.  v. 
Bianc,  250  U.  S.  596,  63  L.  Ed.  1161, 
40  Sup.  Ct.  44,  aff'g  226  N.  Y.  199, 
123  N.  E.  82 19:633-640 

8.  ''Agrlcoltoral  laborer" — ^Employee 
of  owners  of  cooperatlye  tbresliing 
machine — ^Utah  act 

The  primary  purpose,  in  the  joint 
purchase  of  a  threshing  machine,  to 
use    such    machine    in    threshing    the 


Digitized  by 


Google 


Index  to  Reported  Cabbs. 


1075 


grain  of  the  owners  ia  controlling  in 
determining  the  nature  and  character 
of  the  owners'  business  for  <the  pur- 
pose of  the  Utah  Workmen's  Compen- 
sation Act,  and,  even  though  the  ma- 
chine is  used  to  a  certain  extent  for 
commercial  purposes,  one  employed  to 
accompany  the  machine  as  a  pitcher 
is  an  "agricultural  laborer"  within 
the  meaning  of  such  act.  Jones  v. 
Industrial  Commission  of  Utah,  — 
Utah  — ,  187  Pac.  833 19:372-890 

9.  Notice  of  acddent^-Illinois  act — 
Gompliaace  with  act. 

Where,  within  30  days  after  the 
accident,  an  injured  employee  tells  a 
foreman  of  his  employer  of  his  in- 
jury, section  24  of  the  Illinois  Work- 
men's Compensation  Act  [Call.  1916 
Stat.,  par.  5475(24)]  is  complied  with. 
Swift  &  Co.  V.  Industrial  Commission, 
288  HI.  132,  123  N.  E.  267.  .19:546-658 

10.  Proceeding  for  compensation — 
Hearsay    evldenco— Weight. 

Conceding  that  hearsay  evidence  is 
admissible,  under  Stats.  1917,  sec.  60a, 
in  a  proceeding  under  Workmen's 
Compensation,  Insurance  and  Safety 
Act,  it  follows  that  the  weight  of  the 
evidence  is  to  be  determined  by  the 
industrial  accident  commission.  Perry 
V.  Industrial  Accident  Commission  of 
California,  —  Cal.  — ,  181  Pac.  788.. 
19:298-308 

11.  —  Testimony  as  to  conversations 
wltb  deceased  employee— Admissi- 
bility. 

In  a  proceeding  under  the  Work- 
men's Compensation,  Insurance  and 
Safety  Act  for  compensation  for  the 
death  of  an  ** employee,"  held  that 
the  testimony  of  the  "employer"  and 
his  wife  as  to  conversations  with  the 
deceased,  upon  which  testimony  the 
** employer"  relied  to  establish  a  part- 
nership between  him  and  the  deceased 
instead  of  an  employment  by  him  of 
the    deceased,   although   permitted    by 


statute,  was  inadmissible  under  the 
common  law  because  of  the  interest  of 
the  witnesses  in  the  controversy. 
Perry  v.  Industrial  Accident  Commis- 
sion of  California,  —  Cal.  — ,  181  Pac. 
788  19:298-308 

12.  Award— Injuries  resulting  In  death 
—Failure  to  determine  shares  of 
beneficiaries — Illinois  act. 

On  a  claim  for  compensation  under 
the  Illinois.  Workmen's  Compensation 
Act  [CalL  1916  Stat.,  par.  5475(1)  et 
seq.]  for  fatal  injuries  to  an  employee 
who  was  survived  by  a  widow  and  a 
minor  child,  held  that  the  industrial 
commission  did  not  err  in  making  the 
award  to  the  deceased's  administra- 
trix who  was  also  his  widow  without 
determining  the  amount  to  which  each 
beneficiary  was  entitled.  Swift  &  Co. 
V.  Industrial  Commission,  288  HI.  132, 
123   N.   B.  267 y  19:546-568 

18.  —  Finger  Injory— Loss  of  first 
phalange— nUnols  act. 

The  loss  by  an  employee  of  about 
one-sixteenth  of  the  phalange  bone  of 
his  right  index  finger  does  not  con- 
stitute the  loss  of  the  first  phalange 
of  such  finger  within  the  meaning  of 
clause  6  of  paragraph  (e)  of  section  8 
of  the  Illinois  Workmen's  Compensa- 
tion Act  [Call.  1920  Stat.  par.  5475(8)], 
where,  although  the  bone  is  more  cal- 
lous than  usual,  the  injury  does  not 
interfere  with  the  use  of  the  distal 
joint,  which  still  remains  serviceable, 
and  the  tip  of  the  finger  will  continue 
to  be  susceptible  to  cold  and  heat, 
and  there  remains  enough  of  the  bone 
to  give  the  use  of  the  finger.  Edward 
E.  McMorran  &  Co.  v.  Industrial  Com- 
mission, 290  HI.  569,  125  N.  E.  284... 
19:904r931 

14.  —  Additional  or  special  compensa- 
tion— Loss  of  sight  of  eye— Bhode 
Island  act. 

Where  an  injured  employee,  claim- 
ing the  loss  of  sight  of  his  right  eye, 
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has  not  sustained  a  total  loss  of  the 
sight  thereof,  but,  on  the  contrary, 
retains  about  10  per  cent  of  the  nor- 
mal vision,  which  is  useful  to  a  lim- 
ited extent  for  certain  purposes,  and 
also  retains  a  stereoscopic  vision  of 
some  value  although  it  will  not  afford 
him  any  assistance  in  a  vocational 
pursuit,  he  is  not  entitled  to  addi- 
tional or  special  compensation  for  the 
entire  and  irrecoverable  loss  of  sight 
of  an  eye  under  the  provisions  of 
paragraph  (b)  of  section  12  of  article 
2  of  the  Bhode  Island  Workmen's 
Compensation  Act.  Keyworth  v.  At- 
lantic MUls,  —  R.  I.  — ,  108  Atl.  81. . 
19:707-722 

16.  —  Medical  servlces^TTnder  Illi- 
nois act — Propriety. 

On  a  claim  for  compensation  under 
the  Illinois  Workmen's  Compensation 
Act  [Call.  1916  Stat.,  par.  5475(1)  et 
seq.],  held  that  an  awatd  for  med- 
ical services  was  improper  since  the 
employee  had  elected  to  secure  his 
own  physician  and,  under  section  8  of 
the  Act  [Call.  1916  Stat.,  par. 
5475(8)],  had  elected  to  do  so  at  his 
own  expense.  Swift  &  Co.  v.  In- 
dustrial Commission,  288  HI.  132,  123 
N.  E.  267 19:546-658 

16.  —  Proportionate  shares  of  benefl- 
ciarles —  Illinois  act — ^Determination 
by  industrial  commission. 

Paragraphs  (a)  and  (f)  of  section  7 
of  the  Illinois  Workmen's  Compensa- 
tion Act  [Call.  1916  Stat.,  par. 
5475(7)]  do  not  provide  for  determi- 
nation by  the  industrial  commission 
of  the  proportionate  share  which  each 
beneficiary  is  entitled  to  receive 
where  the  beneficiaries  are  all  of  the 
class  specified  in  paragraph  (a)  of 
such  section  although  the  commission 
must,  in  order  to  determine  the  total 
amount  of  compensation,  determine 
who  is  entitled  to  receive  the  same. 
Swift  &  Co.  V.  Industrial  Commission, 
288  m.  132,  123  N.  E.  267.  .19:546-668 


17.  —  Bednction  on  death  of  benefi- 
ciary— ^Illinois  act. 
By  paragraph  (a)  of  section  7  of 
the  Illinois  Workmen's  Compensation 
Act  [Call.  1916  Stat.,  par.  5475(7)], 
relating  to  the  amount  of  compensa- 
tion which  shall  be  paid  for  death 
where  the  employee  leaves  a  widow, 
child  or  children,  the  employer  be- 
comes liable,  at  all  events,  to  pay  a 
sum  equal  to  four  times  the  average 
earnings  of  the  employee  within  the 
limitations  there  prescribed  as  to 
amount,  and  the  legislature  did  not 
intend  that  the  provisions  of  section 
21  of  the  Act  [Call.  1916  Stat.,  par. 
5475(21)],  regarding  reduction  of 
compensation  in  the  event  of  the 
death  of  a  beneficiary,  should  apply. to 
cases  enumerated  in  such  paragraph. 
Swift  &  Co.  V.  Industrial  Commission, 
288  IlL  132,  123  N.  E.  267..  19:646-658 

18. . 

The  proviso  in  section  21  of  the  Il- 
linois. Workmen's  Compensation  Act 
[Call.  1916  Stat.,  par.  5475(21)]  con- 
cerning the  death  of  a  beneficiary  re- 
ceiving compensation  provided  for  in 
section  7,  etc.,  applies  to  those  cases 
where  such  beneficiary  dies  leaving 
surviving  a  parent,  sister  or  brother 
of  the  deceased  employee  who  was  at 
the  time  of  his  death  dependent  upon 
the  deceased  employee  for  support  and 
who  was  receiving  from  such  benefi- 
ciary a  contribution  towards  support. 
Swift  &  Co.  V.  Industrial  Commission, 
288  ni.  132,  123  N.  E.  267.  .19:646-658 

19.  Beview—- Illinois  act— End  of  dis- 
ability—  When  petition  may  be 
maintained. 

A  petition  for  review  of  an  original 
award  for  compensation  payable  in 
instalments  may  be  maintained  by 
the  employer  under  paragraph  (h)  of 
section  19  of  the  Illinois  Workmen's 
Compensation  Act  [Call.  1916  Stat., 
par.  5475(19)],  on  the  ground  that  the 
disability  of  the  employee  has  ended, 
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where  such  petition  ia  filed  within  18 
months  of  the  original  award,  al- 
though an  order  for  commutation  to  a 
lump  sum  has  been  entered  by  the 
industrial  commission  and  not  rejected 
by  either  party  within  the  10  days 
provided  by  the  act.  Peoria  Ey.  Co. 
V.  Industrial  Commission,  290  111.  177, 
125   N.   E.   1 19:441-460 

20.  Finding  of  fact  by  Industrial  com- 
mission— ConcluBlyeness  on  supreme 
court — ^Illinois  act. 

Where  there  is  competent  evidence 
before  the  industrial  commission  fairly 
tending  to  prove  a  fact,  the  finding 
of  such  fact  by  the  commission  pre- 
cludes its  review  by  the  supreme 
court.  Swift  &  Co.  v.  Industrial  Com- 
mission, 288  111.  132,  123  N.  E.  267.. 
19:546-668 

21.  —  Finding  of  existence  of  rela- 
tionslilp  of  employer  and  employee— 
Ooncluslveness. 

The  finding  of  the  industrial  acci- 
dent commission,  in  a  proceeding  *un- 
der  the  Workmen's  Compensation,  In- 
surance and  Safety  Act  for  the  death 
of  an  employee,  that  the  relationship 
between  one  against  whom  the  award 
was  made  and  the  deceased  was  that 
■  of  employer  and  employee,  is  binding 
on  the  supreme  court.  Perry  v.  Indus- 
trial Accident  Commission  of  Califor- 
nia, —  Cal.  — ,   181   Pac.   788 

19:298-308 

22.  Bight  of  action  against  third  per- 
sons. 

The  right  of  an  employee,  under  the 
Employers*  Liability  Act,  to  compen- 
sation from  his  employer  for  personal 
injuries  does  not  exclude  the  right  of 
an  injured  person  to  recover  damages 
from  third  persons  through  whose 
fault  the  damage  happened.  City  of 
Shreveport  v.  Southwestern  Gas  & 
Electric  Co.,  145  La.  680,  82  So.  785.. 
19:112-141 


23.  Subrogation  of  employer- 
Persons  bound  by  subrogation  agree- 
ment— ^Wldow  and  child  of  deceased 
employee. 

Where  a  city  fireman  was  electro- 
cuted, while  fire  fighting,  by  coming 
in  contact  with  an  electric  company's 
wire  which  was  strung  several  feet 
away  from  the  burning  building  and 
above  a  sheet-iron  awning  which  ex- 
tended from  such  building,  and  the 
city  settled  with  the  deceased's  widow 
and  minor  child  under  the  Workmen's 
Compensation  Act  (No.  20  of  1914,  p. 
44),  and  at  the  time  of  accepting  pay- 
ment from  the  city  the  widow  entered 
into  an  agreement  whereby  she  sub- 
rogated it  to  all  of  the  rights  of  her- 
self and  her  child  against  the  electric 
company,  and  stipulated  that  the  city 
should  pay  over  to  her  the  full 
amount  of  the  judgment  recovered 
less  that  part  which  it  had  already 
paid  to  her  for  herself  and  her  child, 
held,  that  the  act  of  subrogation  was 
valid  not  only  as  to  the  widow  but 
as  to  the  child  as  well.  City  of 
Shreveport  v.  Southwestern  Gas  & 
Electric  Co.,  145  La.  680,  82  So.  785.. 
19:112-141 

24. Death  of  dty  fireman — Sub- 
rogation of  dty— Defenses  to  action 
by  dty. 

In  an  action  by  a  city  against  an 
electric;  company  for  the  death  of  a 
city  fireman  by  electrocution,  result- 
ing from  the  deceased's  coming  in 
contact,  while  fire  fighting,  with  one 
of  the  company's  wires  strung . several 
feet  away  from  the  burning  building 
and  above  a  sheet-iron  awning  extend- 
ing from  such  building,  where  the  city 
sued  not  in  its  own  right  but  as  the 
subrogee  of  the  deceased's  widow  and 
children,  to  whom  it  had  paid  com- 
pensation under  the  Employers'  Lia- 
bility Law,  held,  that  the  electric 
company  could  not  defend  on  the 
ground   of   contributory  negligen<je   on 
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the  part  of  the  city,  and  eatoppel  be- 
cause the  city's  electrician  had  not 
condemned  the  location  of  the  wire, 
but^  on  the   contrary,  by  not  object- 


ing to  such  location,  had  impliedly  ap- 
proved it.  City  of  Shreveport  v. 
Southwestern  Gas  &  Electric  Co,  145 
La.  680,  S2  So.  785 19:112-141 
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MASSACHUSETTS  APPENDIX 


In  the  following  appendix  the  Massachusetts  Workmen's  Com- 
pensation Act,  as  amended  by  the  Acts  of  1916,  1917,  1918,  1919  and 
1920,  is  set  forth  in  full,  and  is  annotated  with  late  decisions  of  the 
Supreme  Judicial  Court,  together  with  a  number  of  the  latest  British 
cases  construing  similar  provisions  of  the  English  act.  In  addi- 
tion to  the  cases  reproduced  in  whole  or  in  part  in  these  annotations, 
specific  references  are  made  to  N.  C.  C.  A.  where  practically  all  of 
the  American  and  several  hundred  British  cases  (covering  the  most 
important  decisions  of  the  English  Court  of  Appeal  and  the  House 
of  Lords)  are  rendered  accessible. 

This  appendix,  presented  to  the  Massachusetts  subscribers  to  N.  C. 
0.  A.  with  the  compliments  of  the  publishers,  is  a  comprehensive 
and  thorough  annotation  of  the  Massachusetts  act.  Presenting,  as 
it  does,  decisions  accessible  in  no  other  publication,  it  enables  the 
user  to  see  at  a  glance,  not  only  the  authoritative  construction  of 
the  various  provisions  of  the  Massachusetts  act  by  the  Supreme 
Judicial  Court,  but  also  the  construction  placed  upon  similar  pro- 
visions in  other  compensation  acts  by  the  courts  and  industrial  boards 
or  commissions  of  other  states  and  by  the  final  tribunals  of  England. 
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MASSACHUSETTS  WORKMEN^S 
COMPENSATION  ACT 


Pakt  I 

MODIFICATION   OF   KEMEDIES 

Tf  1.  Defenses  removed. 

^  2.  NoDapplication  to  particular  classes. 

^  3.  Application — Injuries  to  employee  of  subscriber. 

1[  4.  Statutes  not  applicable  to  employees  of  subscriber. 

Tf  5.  Waiver  by  employee,  of  right  at  common  law. 

Part  II 

PAYMENTS 

T[    6.  Compensation  of  employee. 
in    7.  Serious  and  wilful  misconduct. 
^    8.  Double  compensation. 
1[    9.  When  compensation  begins. 
TI  10.  Medical  and  hospital  services. 
If  11,  In  case  of  fatal  injury. 
Tf  12.  Dependency. 

If  13.  Expenses  of  burial,  etc.,  if  no  dependents. 
^  14.  Total  incapacity. 
Tf  15.  Partial  incapacity. 

Tf  16.  Specified  injuries,  additional  compensation  for. 
^  17.  Savings  not  to  be  considered. 
If  18.  To  whom  payable,  in  case  of  death. 
If  19.  Guardian,  minor  incompetent. 
If  20.  Notice  of  injury. 
If  21.  Form  of  notice. 
Tf  22.  Service  of  notice. 
Tf  23.  Inaccuracy  in  notice. 

If  24.  Medical  examination,  if  requested  by  association,  etc. 
If  25.  No  agreement  to  waive  compensation  valid.. 
If  26.  No  payment  assignable,  etc. 
If  27.  Lump  sum  payment. 
If  28.  Claim  for  compensation. 
If  29.  Interest  on  payments  in  appealed  cases. 

[  1083  ] 
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compensation  to  young  and  inexperienced  workmen 
1[  30.  Natural  wage  increase  to  be  taken  into  consideration. 

"    '  '  PArfT  ill;       •  - 

'   -        i»rocedure'    '  -    - 

If  31.  Industrial  Accident  Board. 

If  32.  Salaries,  expenses,  etc. 

If  33.  Rules  of  board — Simple  procedure,  witnesses,  etc. — Deposi- 
tions and  letters  rogatory — Superior  court  to  enforce  pro- 
visions as  to  witnesses. 

^  34.  Agreements  regarding  compensation — Memorandum  to  be  filed 
— How  enforcible. 

^  35.  Assignment  of  case  to  member  of  board  for  hearing. 

If  36.  Appointment  of  arbitrators.     [Repealed,  1917.] 

If  37.  Hearings,  etc.,  b^  board  member. 

If  38.  Examination  of  employee  by  physician  for  board. 

t  39.  Fees  of  arbitrators.     [Repealed,  1917.] 

If  40.  Review  of  decision  by  member. 

If  41.  Court  decrees  and  appeals. 

If  42.  Review  of  payments  by  board  or  member. 

If  43.  Fees  subject  to  board's  approval, 

U  44.  Assessment  of  costs. 

If  45.  Optional  procedure. 

If  46.  Questions  determined  by  board. 

If  47.  Employees  of  independent  contractor. 

If  48.  Employers  to  report  all  injuries — Supplemental  report — ^Porm 
of  report  of  injury — ^Penalty. 

APPEALS    UNDER    THE    WORKMEN'S    COMPENSATION    ACT 

If  49.  Compensation  to  be  paid,  despite  appeal,  until  otherwise  or- 
dered. 
If  49a.  Effective.   • 

Part  IV 

the;    MASSACHUSETTS    EMPLOYEES'    INSURANCE    ASSOCIATION 

If  50.  Mssachusetts  Employees*  Insuranee  Association. 

Tf  51.  Directors. 

If  52.  Powers  of  directors  and  by-laws. 

if  53.  Officers. 

If  54.  Quorum  and  vacancies.  * 
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If  55.  Any  employer  may  become  subscriber. 

1[  56.  First  meeting  of  subscribers. 

If  57.  Subscribers'  voting  power. 

If  58.  Minimum  standard. 

If  59.  Other  requirements. 

If  60.  When  further  policies  not  to  be  issued. 

If  61.  License. 

If  62.  Subscribers  to  be  distributed  into  groups. 

If  63.  Contingent  liability. 

If  64.  Assessments. 

^  65.  Dividends,  etc. 

If  66.  Approval  and  withdrawal  of  approval  by  insurance  commisr 

sioner. 
If  67.  Rules  for  the  prevention  of  injuries. 
V  68.  False  oath  by  officer  of  association. 
^  69.  Notice  to  employees  of  insurance. 
If  70.  Further  notice. 

If  71.  Subscriber  indemnified  from  actions  at  law. 
^  72.  Application  of  regular  insurance  laws. 
If  73.  Expenses  of  directors. 

Part  V 

MISCELLANEOUS    PROVI^IOXa 

■» 

If  74.  Release  of  subscriber  from  claims  at  law. 

^  75.  Definition    —    Employer  —  Employee  —  Dependents  —  Average 

weekly  wages — Association — Subscriber. 
If  76.  Rights  of  any  liability  company  under  act  same  as  association, 
If  77.  Repeal. 
If  78.  Not  retroactive. 
If  79.  When  act  takes  eflfect. 

If  80.  Information  and  statistics  to  be  furnished  by  insurer. 
If  81.  Branch  offices. 
^.  82.  Medical  adviser. 

^  83.  Present  insurance  rates  to  apply  until  approval  is  withdrawn. 
If  84.  Dates  upon  which  sections  of  chapter  become  effective. 

CERTAIN    MUTUAL    INSURANCE    COKPANIES   AUTHORIZED   TO    TRANSACT   THf 
BUSINESS    OF    employees'    LIABU^ITY    INSURANCE 

Tf  85.  Mutual  insurance  companies. 
if  85a.  Effective. 
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withdrawal  of  insurance  commissioner's  approval  op  premium 

or  distribution 

^  86.  Withdrawal  of  approval  by  insurance  commissioner. 
1[  87.  Manner  of  giving  notice. 
i  88.  Eflfective. 

COMPENSATION    FOR    CERTAIN    PUBLIC    EMPLOYEES    FOR    INJURIES 

1[  89.  Commonwealth  shall,  and  county,  city,  town  or  district  may, 
pay  compensation  to  laborers,  workmen  and  mechanics. 

^  90.  Procedure  and  jurisdiction — ^Payment  of  compensation. 

If  91.  How  provisions  may  be  accepted — ^Porm  of  ballot — Notice  of 
result  of  vote. 

^  92.  Claim  or  waiver  of  right  of  action  at  law. 

If  93.  Person  -injured  shall  elect  whether  to  receive  compensation  or 
pension,  if  entitled  to  latter. 

^  94.  Act  applicable  to  all  laborers,  workmen  and  mechanics. 

If  95.  Persons  to  whom  act  inapplicable. 

If  96.  Eflfective. 

INDUSTRIAL    ACCIDENTS     AND   OCCUPATIONAL    DISEASES 

If  97.  Joint  board  to  investigate  employments — ^Prevention  of  acci- 
dents and  occupational  diseases. 

jf    98.  Hearing  before  adoption  of  regulation. 
'  Tf    99.  Appointment  of  committees. 

tf  100.  To  prevent  duplication  of  inspection  and  investigation. 

^  101.  Right  to  enter  places  of  employment. 

^  102.  Physicians  may  be  required  to  report  diseases. 

jf  103.  Hearings  open  to  the  public. 

^  104.  Amendment  to  section  8,  chapter  726,  Acts  of  1912. 

^  105.  Industrial  Accident  Board  inspectors. 

If  106.  Joint  board  rules  or  regulations  control. 

If  107.  Annual  appropriation. 

^  108..  Meaning  of  terms  and  phrases — Employment — Place  of  em- 
ployment^Safe  and  safety — Industrial  or  occupational  dis- 
ease. 

If  109.  Violation  of  regulations. 

fl  110.  All  acts  inconsistent  herewith  repealed. 

if  111.  Eflfective. 
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WITHDRAWAL  OF  FOHEIGNT   INSURANCE   COMPANY   FROM    COMMONWEALTH — 

SECURITT  OP  PAYMENTS 

H  112.  Insurers  withdrawing  shall  deposit  certain  sums — Such  sums 

shall  be  used  to  pay  oblifations. 
^  113.  Bond  shall  be  furnished. 
11  114.  Effective. 

PAYMENT    OF    WORKMEN'S     COMPENSATION     BY     COMMONWEALTH     AND    BY 
COUNTIES,  CITIES,  TOWNS  AND  DISTRICTS 

Tf  115.  Agent  shall  be  designated. 

If  116.  Agent  not  to  be  appointed  if  insured. 

if  117.  Effective. 

COMPENSATION   FOR   INJURIES   TO   WORKMEN   AND   MECHANICS   OF   THE 
BOSTON    TRANSIT    COMMISSION 

If  118.  Compensation  to  laborers,  workmen  and  mechanics  of  Boston 

transit  commission. 
If  118a.  Effective. 

workmen's    compensation    INSURANCE   TO    BE    SUBJECT    TO    APPROVAL    BY 
THE    INSURANCE    COMMISSIONER 

If  119.  Liabilities  covered  by  insurance. 

If  120.  Workmen's    compensation    insurance   policies   subject    to    ap- 
proval of  insurance  commissioner. 
If  121.  Effective. 

COMPENSATION    AND    LIABILITY    INSURANCE 

^  122.  Workmen's  compensation  and  liability  insurance. 

COMPENSATION    FOR   CERTAIN    PUBLIC    BRIDGE    EMPLOYEES 

tf  123.  Compensation  for  certain  employees  on  bridges  between  Boi^ 

ton  and  Cambridge. 
If  124.  Commission  to  designate  agent, 
tr  125.  Effective. 

JOINT    AND    SEVERAL   COMPENSATION    INSURANCE    POLICIES 

If  126.  Joint  and  several  compensation  insurance  policies -aathometd. 
i  127.  Effective. 
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SPECIAL  FUND  FOR  PAYING  ADDITIONAL   COMPENSATION   TO   CERTAIN 
INJURED  EMPLOYEES 

1[  128.  Fund  established. 

1[  129.  Payments  of  additional  compensation. 

If  130.  Payments  in  eases  not  specifically  provided  for. 

An  Act  relative  to  payments  to  employees  for  personal  injuries 
received  in  the  course  of  their  employment  and  to  the  pre- 
vention of  such  injuries.^ 

Chapter  751,  Acts  of  1911,  as  amended  by  chapters  172  and  571, 
Acts  of  1912,  chapters  445,  448,  586,  696,  746,  807  and  813, 
Acts  of  1913,  chapters  166,  338  and  708,  Acts  of  1914,  chapters 
123,  132,  183,  236,  244  and  275,  Acts  of  1915,  chapters  198,  249, 
269  and  297,  Acts  of  1917,  and  chapters  113,  119,  125  and  216, 
Acts  of  1918. 


Part  I 

MODIFICATION   OF   REMEDIES 

^  1.  Defenses  removecL 

Section  1.  In  an  action^  to  recover  damages  for  personal  injury 
sustained  by  an  employee  in  the  course  of  his  employment,  or  for 
death  resulting  from  personal  injury'  so  sustained,  it  shall  not  be  a 
defense  :* 

1.  That  the  employee  was  negligent;' 

2.  That  the  injury  was  caused  by  the  negligence  of  a  fellow  em- 
ployee ;• 

3.  That  the  employee  had  assumed  the  risk  of  the  injury.' 

^  2.  Nonapplication  to  partieular  classes. 

Sec.  2.  The  provisions  of  section  one  shall  not  apply*  to  actions 
to  recover  damages  for  personal  injuries  sustained  by  domestic 
servants®  and  farm  laborers.^^ 


1.  See  16  N.  0.  0.  A.  1161,  note  1. 

2.  See  17  N.  0.  0.  A.  1212,  note  2. 

3.  See  13  N.  O.  O.  A.  1195,  note  3. 

4.  See  13  N.  0.  O.  A.  1195,  note  4. 

5.  See  17  N.  0.  O.  A.  1212,  note  5. 
U.  See  17  K.  0.  O.  A.  1212,  note  6. 

7.  See  17  N.  0.  0.  A.  1212,  note  7. 


8.  See  16  N.  0.  0.  A.  1162,  note  8; 

9.  See  13  N.  0.  0.  A.  1196,  note  9. 
Employee  waxing  floor  once  a  wedE 

not  employed  as  Janitor.  The  deceased 
had  been  employed  as  janitor  by  one 
K  for  several  years,  when  he  left  and 
went  to  work  for  a  shipbttilding  eor- 
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^  3.  Application— Injuries  to  employee  of  subscriber. 

Sec.  3.  The  provisions  of  section  one  shall  not  apply  to  actions  to 
recover  damages  for  personal  injuries  sustained  by  employees  of  a 
subscriber." 


t[  4.  Statutes  not  applicable  to  employees  of  subscriber. 

Sec.  4.  The  provisions  of  sections  one  hundred  and  twenty-seven 
to  one  hundred  and  thirty-five,  inclusive,  and  of  one  hundred  and 
forty-one  to  one  hundred  and  forty-three  inclusive,  of  chapter  five 
hundred  and  fourteen  of  the  acts  of  the  year  nineteen  hundred  and 
nine,  and  of  any  acts  in  amendment  thereof,  shall  not  apply  to  em- 
ployees of  a  subscriber  while  this  act  is  in  effect. 

II  5.  Waiver  by  employees,  of  right  at  common  law. 

Sec.  5.  An  employee  of  a  subscriber  shall  be  held  to  have  waived 
his  right  of  action  at  common  law*^  to  recover  damages  for  personal 
injuries  if  he  shall  not  have  given  his  employer,  at  the  time  of  his 
contract  of  hire,  notice  in  writing  that  he  claimed  such  right,  or  if 
the  contract  of  hire  was  made  before  the  employer  became  a  sub- 
scriber, if  the  employee  shall  not  have  given  the  said  notice*"  with- 
in thirty  days  of  notice  of  such  subscription.  An  employee  who 
has  given  notice  to  his  employer  that  he  claimed  his  right  of  action 
at  common   law   may  waive**   such   claim   by   a   notice   in   writing 


poration,  where  he  was  employed  eon- 
tinuously  until  his  injury.  Later  the 
wife  of  the  deceased  was  engaged  to 
do  a  substantial  part  of  the  janitor 
work  previously  performed  by  her  hus- 
band. She  received  a  stated  weekly 
compensation  therefor.  Her  husband, 
at  the  suggestion  of  E,  occasionally  as- 
sisted her  or  worked  in  her  stead  when 
she  was  tired  for  which  he  received  no 
compensation.  Later  the  deceased  was 
engaged  by  E  regularly  to  wax  the 
floor  for  which  he  was  paid  $1  every 
two  weeks.  He  received  mortal  in- 
juries in  the  coarse  of  and  arising  out 
of  that  employment.  The  court  held 
that  these  circumstances  did  not  war- 
rant a  finding  that  the  deceased  was 
employed  as  janitor;  and  that  his  aver- 
age weekly  wage  was  50  cents.  Mar- 
vin's Case,  —  Mass.  — ,  126  N.  E.  164. 
(1919). 
10.  See  16  N.  O.  O.  A.  1162,  note  10. 


Wliat  are  ''agricultural"  and  ''do- 
mestic" pursuits  within  exemption  pro- 
visions of  compensation  acts,  19  N.  0. 
O.  A.  372-390. 

11.  See  17  N.  0.  0.  A.  1213,  note  IL 

12.  See  13  N.  O.  O.  A.  1196,  note  11. 

Liability  of  third  person  under  com- 
pensation acts  to  injured  workman  or 
his  employer  for  injuries  negligently 
caused,  19  N.  O.  O.  A.  112-141. 

13.  See  18  N.  O.  O.  A.  1163,  note  13. 
FaUure  to  reserve  rigbt  complete  bar 

to  common-law  action.  The  fact  that 
the  employer  is  a  subscriber  under  the 
compensation  act  and  that  the  employee 
has  not  reserved  the  common-law  rights 
as  provided  in  part  1,  section  6,  is  a 
complete  bar  to  such  employee's  com« 
mon-law  action,  provided  the  injury 
arose  out  of  and  in  the  coarse  of  em^ 
ployment.  White  v.  E.  T.  Slattery  CJOi, 
—  Mass.  — ,  127  N.  B.  697  (1920).      - 

14.  See  13  K.  O.  O.  A.  1197,  note  U. 
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which  shall  take  effect  five  days  after  it  is  deUvered  to  the   em- 
ployer or  his  agent.     [See  chapter  666,  Acts  of  1912.] 

Part  II 

PAYMENTS 

^  6.  Compensation  of  employee. 

Section  1.  If  an  employee^*^  who  has  not  given  notice  of  his  claim 
of  common  law  rights  of  action,^®  as  provided  in  Part  I,  section  five, 
or  who  has  given  such  notice  and  has  waived  the  same,  receives 
a  personal  injury"  arising  out  of^^  and  in  the  course  of**  his  employ- 


15.  See  16  N.  0.  0.  A.  1163,  note  14. 

16.  See  13  N.  0.  0.  A.  1197,  note  14. 

17.  See  18  N.  O.  O.  A.  1154,  note  17. 

18.  See  18  N.  0.  0.  A.  1155,  note  18. 
Employee  Injured  wliiie  attempting  to 

flu  bottle  at  a  babble  fomitain.  The 
employer  provided  for  the  use  of  its 
employees  a  ** bubble  fountain"  de- 
signed to  be  used  by  drinking  from  it 
directly.  The  employee  teetified  that 
he  had  been  made  ill  on  an  earlier  oc- 
casion by  drinking  cold  water  from  the 
fountain.  Therefore  he  endeavored  to 
fill  an  empty  bottle  from  the  fountain 
intending  to  let  it  stand  and  thereby 
to  lessen  the  chUl  of  the  water.  Find- 
ing some  difficulty  in  making  the  water 
go  into  the  bottle  he  pressed  hard  on 
it,  and  very  suddenly  the  bottle  burst 
as  a  result  of  which  he  received  the  in^ 
juries  for  which  compensation  was 
sought,  .^^rming  a  decree  adverse  to 
the  claimant  the  oourt  held  that  the 
injury  did  not  arise  out  of  a  hazard 
connected  with  the  empUyment.  *^The 
employee,^'  said  the  court,  ''was  act- 
ing outside  the  ecope  of  his  employ- 
ment when  he  interjected  that  foreign 
instrumentality  into  his  method  of  use 
of  the  fountain.  His  injury  was  not 
due  to  the  fountain  or  the  water,  but 
to  the  bottle,  a  thing  which  had  no 
connection  whatever  with  the  sub- 
scriber (employer)  or  the  course  of  the 
employment.     The   appliance   provided 


by  the  subscriber  was  diverted  from 
its  natural  function  to  a  purpose  not 
disclosed  to  nor  approved  by  the  sub- 
scriber, and  for  which  it  was  not  de- 
signed." Bolden^  Case,  —  Mass.  — f 
126  N.  E.  668  (1920), 

BUU-girl  wearing  her  hair  down  her 
back;  hair  caught  in  machinery.  The 
applicant,  a  girl  of  sixteen  years,  was 
employed  at  the  respondents'  mill  as  a 
* '  doff er. ' '  Her  duties  consisted  of  tak* 
ing  full  bobbins  off  the  frames  and  re- 
placing them  with  empty  ones.  There 
were  twenty-two  frames  in  the  room  in 
which  she  worked,  and  she  had  to  work 
on  half  of  them.  Five  other  girls 
worked  with  her.  On  the  day  in  ques- 
tion, she  started  work  at  8:15  a.  m. 
She  helped  to  doff  two  framee.  Then 
she  went  into  a  place  described  as  the 
*' broad  alley, '^  and  sat  on  a  skip, 
where  she  and  the  other  girls  were  ac- 
customed to  go  when  they  were  not  re- 
quired, and  until  the  bobbins  were  full 
and  ready  to  be  removed.  Another  g^l 
sat  on  another  skip.  The  other  girl  had 
an  apple,  and  she  called  to  the  appli- 
cant to  sit  with  her  and  have  a  part  of 
the  apple.  This  she  did.  The  applicant 
sat  on  the  skip  with  her  back  leaning 
against  the  framework  of  the  machine^ 
She  had  her  hair  down.  It  was  alleged 
.by  the  employers  that  she  and  the  other 
girls  had  been  warned  against  having 
their  hair  down^  and  th^e  were  type- 
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written  notices  in  the  mill  prohibiting 
girls  wearing  their  hair  down  their 
baeks.  It  was  dangerons  to  sit  on  the 
skips  with  their  hair  down,  and  lean- 
ing with  their  backs  against  the  frame- 
work of  the  machinery  as  the  applicant 
was  doing.  Her  hair  was  caught  in  the 
machinery  and  she  was  injured.  The 
County  Court  Judge  held  that  the  acci- 
dent arose  out  of  and  in  the  course  of 
the  employment,  made  his  award  in 
favour  of  the  applicant,  and  said  that 
he  was  not  satisfied  that  the  applicant 
had  received  any  adequate  warning  as 
to  the  danger  of  working  with  her  hair 
down,  or  that  she  knew  of  the  alleged 
notices  on  the  subject.  He  accepted  the 
applicant's  evidence  that  she  had  been 
accustomed  to  work  with  her  hair  down 
except  when  sweeping.  Upon  appeal 
the  decision  was  affirmed.  McClure  & 
Sons  V.  Matthews,  13  B.  W.  C.  C.  221 
(1920). 

Insurance  solicitor  struck  by  street 
car  while  out  obtaining  insurance.  The 
deceased,  a  solicitor  and  collector  for 
a  life  insurance  company,  was  struck 
and  killed  by  a  street  car  while  run- 
ning across  the  street  to  catch  a  car. 
He  had  left  his  home  to  take  an  ele- 
vated car  and  his  immediate  reason 
therefor  was  to  make  certain  collec- 
tions and  to  solicit  some  insurance 
which  his  superior  officer  desired  him 
to  obtain  that  day.  His  employment 
compelled  him  to  make  use  of  the  public 
streets  and  to  ride  in  street  cars  to 
call  on  prospective  purchasers  of  new 
insurance  and  to  make  collections  on 
his  route.  The  insurer  contended  that 
the  hazards  of  the  street  in  their  rela- 
tion to  the  employment  of  the  decedent 
were  hazards  common  to  persons  en- 
gaged in  any  employment  who  have 
occasion  to  travel  along  the  streets  and 
were  not  a  causative  danger  peculiar 
to  decedent's  employment.  The  court 
held  that  the  contention  of  the  insurer 
could  not  be  maintained,  since  the  risks 


to  the  decedent  were  greater  because 
more*  constant  than  those  that  were  in- 
cidental to  the  occasional  and  casual 
use  of  such  streets  by  persons  who  used 
them  in  the  ordinary  way;  and  that  the 
risk  and  hazard  of  decedent's  employ- 
ment were  not  to  remote  in  their  causa- 
tive relation  to  the  employment.  Mor- 
an's  Case,  —  Mass.  — ,  125  N.  B.  5&1 
(1920). 

19.  See  18  N.  0.  O.  A.  1161,  note  19. 

Workman  away  from  work  on  day 
of  accident,  going  to  mine  in  the  after- 
noon for  his  week's  wages  injured  by 
a  runaway  wagon  while  waiting  about. 
Claimant  a  lad  of  sixteen  was  employed 
as  a  coal  picker  at  the  appellants'  pit. 
On  the  day  of  the  accident  claimant 
had  overslept  himself.  It  was  pay  day 
and  he  went  to  the  mine  about  1  p.  m. 
to  get  his  wages.  Pay  lines  were  given 
out  at  about  1  o'clock  to  a  man  named 
S,  who  distributed  them  to  the  em- 
ployees at  work.  It  was  a  wet  day, 
and  there  was  a  fire  burning  between 
the  rails,  and  a  short  distance  away 
was  an  empty  wagon  which  was  kept 
in  position  by  a  piece  of  wood  to  pre- 
vent it  moving  towards  the  fire.  There 
was  a  block  of  wood  between  the  wagon 
and  the  fire  forming  a  seat,  and  on  this 
claimant  sat  down  as  he  was  wet  and 
cold.  This  was  a  usual  thing  for  work- 
men to  do  and  claimant  had  done  it  be- 
fore. After  sitting  for  a  quarter  of 
an  hour  or  more  at  the  fire  he  went  to 
look  for  S  but  failing  to  find  him  he 
came  back  and  sat  down  ag^in  by  the 
fire.  While  waiting  a  wagon  at  the 
saw  mill,  through  the  carelessness  of 
the  workers  there,  ran  along  the  rails 
and  struck  the  empty  wagon.  The  im- 
pact set  this-  free,  and  claimant  was 
run  over,  with  the  result  that  his  right 
leg  had  to  be  amputated.  On  a  claim 
for  compensation  the  Sheriff-Substitute 
awarded  compensation  on  the  ground 
that  the  accident  arose  out  of  and  in 
the   course   of   the  boy's  employments 
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This  decision  was  affirmed  by  the  Court 
of  Session  and  by  the  House  of  Eords. 
(There,  Viscount  Finley  said:  **It  ap- 
pears to  me  that  it  was  a  right  arising 
out  of  the  employment  of  the  boy  to 
go  ahd  get  paid  in  the  usual  and  proper 
manner  for  the  work  he  had  done.  It 
was  in  the  course  of  so  going  to  get 
paid  that  he  visited  the  works  upon  the 
Friday.  Quite  true,  he  did  not  go  there 
to  work,  and  probably  did  not  expect 
to  work,  but  he  was  still,  so  far  as  ap- 
pears, one  of  the  workmen  of  the  ap- 
pellants, and  he  came  there,  as  was  his 
right,  to  be  paid  for  work  done.  In 
these  circumstances,  I  think  that  what 
he  did  was  something  which  arose  out 
of  his  employment,  and  if  not  in  the 
course  of  his  employment  to  the  extent 
of  being  a  piece  of  work  actually  done, 
it  was  in  the  course  of  his  employment 
in  so  far  as  he  came  there,  under  the 
terms  which  subsisted  between  him  and 
his  employer,  to  get  paid  for  the  work 
he  had  done."  William  Baird  &  Co., 
Ltd.,  V.  McGraw,  13  B.  W.  C.  C.  233 
(1920). 

Wortmian  injured  while  riding  bis 
bicycle  to  work  along  company's  pri- 
vate road  leading  to  colliery  wbere  lie 
was  employed.  The  applicant,  a  boy 
employed  at  the  respondent's  colliery, 
used  a  bicycle  to  get  to  and  from  his 
work.  On  the  morning  in  question  he 
left-  his  home,  and  after  proceeding 
along  the  public  road  turned  down  into 
the  company's  private  road  some 
half  a  mile  long  which  led  to  the 
colliery  where  the  company  had 
provided  a  cycle  store  in  which 
their  employees'  bicycles  could  be 
stored.  The  boy  had  nearly  reached 
the  shed  thus  provided  when  he  was 
run  into  by  a  man  leaving  the  colliery 
riding  a  bicycle,  and  injured.  On  claim 
for  compensation  the  County  Court 
Judge  held  for  the  claimant  saying: 
'*I  am  of  opinion  that  it  was  an  implied 
term  of  the  applicant's  contract  of  ser- 


vice that  he  should  do,  or  at  any  rate 
be  entitled  to  do,  that  which  he  was 
doing  at  the  time  of  his  accident — 
namely,  ride  his  bicycle  along  the  re- 
spondents' private  road,  from  the  point 
where  it  turned  off  the  highway  to  the 
cycle  store  where  the  applicant  was  in 
the  habit  of  leaving  his  bicycle.  I  am, 
therefore,  of  opinion  that  the  accident 
arose  out  of  and  in  the  course  of  the 
employment,  and  I  award  him  the 
agreed  amount  of  £3  158.  6d.  with 
costs  on  the  B  scale."  Upon  appeal 
this  decision  was  affirmed.  Simpson  v. 
Bolsover  Colliery  Co.,  Ltd.,  13  B.  W. 
C.  C.  173  (1920). 

Farm  hands  told  to  go  to  place  of 
work  in  van;  choose  to  go  in  cart 
driven  by  employer's  man.  The  appli- 
cant was  a  farm  laborer,  aged  41,  who 
had  been  working  for  the  respondent, 
a  farmer,  for  some  time.  On  October  6, 
1919,  she  was  told  by  the  respondent  to 
begin  the  following  day  to  pick  up 
potatoes  with  several  other  women,  and 
was  given  a  tram  fare  with  instructions 
to  take  the  tram  in  the  morning  as  far 
as  B  where  they  would  be  met  by  a 
man  called  Edwards  with  a  van  and 
driven  to  the  field.  When  the  women 
got  to  B  they  found  Edwards  there  with 
a  van  and  also  another  man  with  an 
ordinary  farm  cart.  Both  men  were  in 
the  employment  of  the  respondent.  The 
van-  was  loaded  with  the  sacks  for  the 
potatoes  but  the  cart  was  empty.  For 
some  reason  or  other  the  women  said 
they  would  ride  in  the  cart,  and  Ed- 
wards said,  ''Oome  on  and  get  into  the 
van."  The  women  refused;  and  Ed- 
wards said,  **You  are  a  lot  of  old 
fools,"  but  made  no  attempt  to  stop 
them.  He  then  drove  off  with  the  van 
and  the  cart  followed,  the  driver  of  the 
cart  walking  by  the  horse's  head.  Go- 
ing round  a  bend  in  the  road  the  horse 
in  the  cart  lost  sight  of  the  van  in 
front  and  got  ** fussy,"  with  the  re- 
sult that  the  wheel  of  the*  cart  went 
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up  the  bank  and  the  cart  overturned. 
The  applicant  was  thrown  out  and  in- 
jured and  was  unable  to  work  for  some 
time.  In  the  County  Court  the  re- 
spondent's case  was  that  the  women 
were  told  to  ride  in  the  van  and  that 
they  had  disobeyed  orders  by  riding  in 
the  cart;  in  other  words,  that  they  were 
making  a  pleasure  trip  in  the  tip-cart 
to  please  themselves.  The  County  Court 
Judge  held  that  the  accident  did  not 
arise  out  of  the  applicant's  em- 
ployment, and  made  an  award  in 
respondent's  favour.  Reversing  the 
decision  Lord  Sterndale  said:  *'In 
my  opinion  his  decision  is  wrong. 
The  applicant  was  still  in  the 
course  of  the  employment,  though  she 
was  in  a  different  vehicle  from  the 
usual  van.  And  I  think  that  the  acci- 
dent she  met  with  while  riding  in  the 
cart  arose  both  out  of  and  in  the  course 
of  her  employment,  and  the  appeal 
must  be  allowed,  and  an  award  made  in 
her  favour,  with  costs  here  and  below/' 
Bird  v.  Price,  13  B.  W.  C.  C.  143  (1920). 
Employee  on  way  to  purcliaae  theater 
tickets  during  lunch  hour.  Plaintiff  was 
employed  at  defendant's  store  as  a  mil- 
linery buyer.  She  had  a  regular  lunch 
hour  between  1  and  2,  to  do  with  as 
she  saw  fit.  About  twenty  minutes  after 
one  the  plaintiff  having  eaten  her  lunch 
put  on  her  street  clothing  to  go  out 
and  purchase  theater  tickets  for  her- 
self and  mother.  She  used  an  elevator 
in  the  store  which  was  intended  for 
both  employees  and  customers.  When 
alighting  from  the  elevator  on  the 
street  floor  she  received  the  injuries  for 
which  she  sought  to  recover  in  a  com- 
mon-law action.  Holding  that  the  in- 
jury arose  out  of  and  in  the  course  of 
plaintiff's  employment  the  court  said: 
"When  she  entered  the  store  on  her 
way  to  work  and  pursued  the  proper 
course  to  her  labors,  while  there  in  the 
performance  of  her  dnties  as  an  em- 
ployee and  until  she  had  left  the  store 


by  the  ordinary  means  of  exit,  she 
was  engaged  in  the  pursuit  of  her  em- 
ployment, entitled  to  the  protection  and 
subject  to  the  limitations  of  the  Work- 
men's Compensation  Act."  The  court 
declared  that  in  leaving  the  store  on 
her  own  time  she  was  in  the  same  con- 
dition as  she  would  have  been  if  leav- 
ing the  store  at  the  end  of  her  labor 
for  the  day.  White  v.  E.  T.  Slattery 
Co.,  —  Mass.  — ,  127  N.  E.  597  (1920), 

Employee  stopping  to  talk  to  fellow 
workman  and  killed  by  electric  shock 
while  looking  into  tank  out  of  curiosity. 
The  deceased  employee,  while  going 
from  a  telephone  where  he  had  an- 
swered a  call  to  the  room  where  he  was 
employed,  stopped  to  talk  with  a  fel- 
low workman  on  matters  unconnected 
with  the  employment,  and  while  so  en- 
gaged leaned  on  a  galvanized  iron  table 
and  took  hold  of  an  electric  lamp  to 
enable  him  to  look  into  a  tank,  merely 
for  the  purpose  of  satisfying  his  curi- 
osity. He  received  a  shock  from  the 
lamp  whicl^  caused  his  death.  The 
court  held  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the 
employment.  Maronof sky's  Case,  — 
Mass.  — ,  125  N.  E.  565  (1920). 

Dyeing  machine  operator  injured 
while  making  repairs  on  roof  without 
authority  from  foreman.  The  employee 
operated  two  dyeing  machines  known 
as  **jigs."  In  the  dyeing  room  where 
he  was  employed  there  was  a  large 
amount  of  steam  and  at  times  water 
would  drip  upon  him  from  the  ventila- 
tor pipe.  He  complained  to  his  fore< 
man  that  the  ventilators  were  not  work- 
ing properly  and  the  foreman  promised 
that  they  would  be  repaired.  The  em- 
ployee testified  that,  because  of  a  de- 
fect in  the  ventilator,  ''steam  was 
coming  down  on  him  and  eondensing 
into"  water,"  and  * 'water  was  dripping 
from  above."  Without  the  knowledge 
of  the  employer,  he  went  from  the  dye- 
ing room  to  the  roof  of  the  building. 
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ment,  he  shall  be  paid^®  compensation  by  the  association"  as  here- 
inafter provided^^  if  his  employer  is  a  subscriber  at  the  time  of  the 
injury. 

^  7.  Serious  and  wilful  misconduct. 

Sec.  2.  If  the  employee  is  injured  by  reason  of  his  serious  and 
wilful  misconduct,^^  he  shall  not  receive  compensation. 

^  8.  Double  compensation. 

Sec.  3.  [As  amended,  Laws  1912,  c.  571.]  If  the  employee  is  injured 
by  reason  of  the  serious  and  wilful  misconduct^*  of  a  subscriber  or 
of  any  person  regularly  entrusted  with  and  exercising  the  powers 
of  superintendence,  the  amounts  of  compensation  hereinafter  pro- 
vided shall  be  doubled.  In  such  case  the  subscriber  shall  repay  to 
the  association  the  extra  compensation  paid  to  the  employee.  If 
a  claim  is  made  under  this  section  the  subscriber  shall  be  allowed  to 
appear  and  defend  against  such  claim  only. 


for  the  purpose  of  repairing  the  venti- 
lator; a  few  feet  from  the  window  by 
whieh  he  came  to  the  roof,  there  was  a 
hole  through  which  he  fell  onto  a  re- 
volving fan,  and  was  severely  injured. 
Holding  that  the  injury  did  not  arise 
out  of  and  in  the  course  of  the  em- 
ployment, the  court  said:  ''It  was  no 
part  of  the  employee's  occupation  to 
repair  the  ventilator.  Before  the  day 
of  his  injury  he  had  never  attempted 
this  work,  and  without  the  knowledge 
or  permission  of  his  foreman,  and  with- 
out any  express  or  implied  authority 
from  his  employer,  although  seeking  to 
promote  its  interests,  he  engaged  in  an 
undertaking  whieh  was  not  within  the 
scope  of  his  employment,  and  eould 
not  be  found  to  arise  out  of  it,  or  in 
its  course."  Koza's  Case,  —  Mass.  — y 
128  N.  E.  400  (1920). 

Employee  eating  his  limcli  on  railr 
road  track,  leaning  against  a  car. 
Claimant  was  in  the  service  of  the  city 
and  was  engaged  in  general  teaming 
using  his  own  horses  and  cart.  He  "Was 
paid  $6.50  per  day  for  his  own  eer- 
vioes  and  the  use  of  his  property.  On 
the  day  of  the  injury  he  had  been  haul- 


ing coal  from  a  pile  near  a  railroad. 
During  the  noon  hour  he  sat  on  the 
railroad  track  and  leaned  against  s 
railroad  car  while  eating  his  lunoheon. 
While  so  sitting  an  engine  was  attached 
to  another  car,  and  thereby  the  car 
against  which  he  was  leaning  was 
caused  to  "kick"  and  claimant  was 
**  rolled  under"  that  car  and  injured. 
While  he  was  eating,  his  horses  stood 
at  the  coal  pile  near  by  and  were  being 
fed.  Claimant  received  no  orders  ex- 
cept as  to  places  of  receipt  and  de- 
livery of  his  loads.  Affirming  a  decree 
unfavorable  to  claimant  the  court  held 
that  the  accident  did  not  arise  ont  of 
the  employment,  he  not  being  in  a 
place  in  which  it  was  necessary  for 
him  to  be  in  the  course  of  his  work, 
or  in  going  to  or  coming  therefrom,  but 
rather  in  a  place  where  he  had  no 
business  to  go  incurring  a  danger  of 
his  own  choosing.  Haggard's  Case, 
—  Mass.  --,  126  N.  E.  566  (1920). 

20.  See  13  N.  0.  0.  A.  1210,  note  17. 

21.  8ee  13  N.  O.  0.  A.  1210,  note  18. 

22.  See  16  K.  O.  O.  A.  1171,  note  21. 

23.  See  18  N.  €.  0.  A.  1162,  note  23. 

24.  See  17  K.  a  0.  A.  1226,  note  24. 
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II  9.  When  compensation  begins. 

Sec.  4.  [As  amended,  Laws  1916,  c.  90.]  No  compensation  shall  be 
paid  under  this  act  for  any  injury  which  does  not  incapapitate  the 
employee  for  a  period  of  at  least  ten  days  from  earning  full  wages, 
but  if  incapacity  extends  beyond  the  period  of  ten  days,  compensa- 
tion shall  begin  on  the  eleventh  day  after  the  injury.  When  compen- 
sation shall  have  begun,  it  shall  not  be  discontinued  except  with  the 
written  assent  of  the  employee,  or  the  approval  of  the  board,  or  a 
member  thereof:  provided,  however,  that  such  compensation  shall  be 
paid  in  accordance  with  section  ten  of  Part  II  of  said  chapter  seven 
hundred  and  fifty-one,  as  amended  by  section  five  of  chapter  seven 
hundred  and  eight  of  the  acts  of  the  year  nineteen  hundred  and 
fourteen,  if  the  employee  in  fact  earns  wages  at  any  time  after  the 
original  agreement  is  filed. 

^  10.  Medical  and  hospital  services. 

Sec.  5.  [As  arn,ended.  Laws  1914,  c.  708;  Laws  1917,  c.  198;  Laws 
1920,  c.  324.]  During  the  first  two  weeks  after  the  injury,  and,  if  the 
employee  is  not  immediately  incapacitated  thereby  from  earning  full  wages, 
then  from  the  time  of  such  incapacity,  and  in  unusuaP*  cases,  in  the  dis- 
cretion of  the  board,  for  a  longer  period,  the  association  shall  fur- 
nish^* adequate  and  reasonable  medicaP^  and  hospital  services,  and 
medicines,  when  they  are  needed.  The  employee  shall  have  the 
right  to  select  a  physician  other  than  the  one  provided  by  the  asso- 
ciation,^® and  in  case  he  shall  be  treated  by  a  physician  of  his  own 
selection,  or,  where,  in  case  of  emergency*^  or  for  other  justifiable 
cause,^**  a  physician  other  than  the  one  provided  by  the  association 
is  called  in  to  treat  the  injured  employee,  the  reasonable  cost  of  his 
services  shall  be  paid  by  the  association,  subject  to  the  approval  of 
the  industrial  accident  board.  Such  approval  shall  be  granted  only 
if  the  board  finds  that  the  employee  was  so  treated  by  such  physi- 
cian, or  that  there  was  such  emergency  or  justifiable  cause,  and,  in 
all  cases,  that  the  services  were  adequate  and  reasonable  and  the 
charges  reasonable.  In  any  case  where  the  board  is  of  opinion  that 
the  fitting  of  the  employee  with  an  artificial  eye,  or  limb,  or  other 
mechanical  appliance  will  promote  his  restoration  to  industry,  it  may 
order  that  he  be  provided  with  such  artificial  eye,  limb,  or  appliance, 
at  the  expense  of  the  insurer.    (In  effect  April  15,  1920.) 


26.  Bee  18  N.  0.  0.  A.  1165,  note  25. 

26.  See  18  K.  €.  €.  A.  1165,  note  26. 

27.  See  18  N.  O.  O.  A.  1165,  noto  27. 


28.  See  18  N.  0. 

0.  A.  1166,  note  28. 

29.  Bee  18  N.  0. 

a  A.  1214,  note  28. 

SO.  See  15  N.  0. 

0.  A.  1146,  note  26. 

19  N.  C.  C.  A.  Mass.  App.— 2 
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t[  11.  In  case  of  fatal  injury. 

Sec.  6.  [As  amended.  Laws  1914,  c.  708,  §  2.]  If  death  results  from 
the  injury,  the  association  shall  pay  the  dependents^*  of  the  em- 
ployee, wholly  dependent^^  upon  his  earnings  for  support^^  at  the 
time  of  the'  injury,^*  a  weekly  payment  equal  to  sixty-six  and  two- 
thirds  per  cent  of  his  average  weekly  wages,  but  not  more  than  ten 
dollars  nor  less  than  four  dollars  a  week  for  a  period  of  five  hun- 
dred weeks  from  the  date  of  the  injury;^'  but  in  no  case  shall  the 
amount  be  more  than  four  thousand  dollars.  If  the  employee  leaves 
dependents  only  partially  dependent  upon  his  earnings  for  support 
at  the  time  of  his  injury,  the  association  shall  pay  such  dependents 
a  weekly  compensation  equal  to  the  same  proportion  of  the  weekly 
payments  for  the  benefit  of  persons  wholly  dependent  as  the  amount 
contributed  by  the  employee  to  such  partial  dependents^®  bears  to 
the  annual  earnings  of  the  deceased  at  the  time  of  his  injury.*^ 
When  weekly  payments  have  been  made  to  an  injured  employee  be- 
fore his  death,  the  compensation^^  to  dependents  shall  begin  from 
the  date  of  the  last  of  such  payments,  but  shall  not  continue  more 
than  five  hundred  weeks  from  the  date  of  the  injury.  (In  efl^ect 
October  1,  1914.) 

^  12.  Dependency. 

Sec.  7.  [As  amended.  Laws  1914,  c.  708,  §  3;  1919,  c.  204.]  The  fol- 
lowing persons  shall  be  conclusively  presumed^®  to  be  wholly  dependent 
for  support  upon  a  deceased  employee : — 

(a)  A  wife*^  upon  a  husband  with  whom  she  lives**  at  the  time 


31. 

See 

16  N. 

0. 

0. 

A. 

1173, 

note 

30. 

Apportionment  of  awards  under  com- 

pensation 

acts, 

19  N. 

0. 

0.  A. 

546-558. 

32. 

See  13  N. 

0. 

0. 

A. 

1215, 

note  26. 

33. 

See 

13  N. 

0. 

0. 

A. 

1215, 

note 

27. 

34. 

See 

16  N. 

0. 

0. 

A. 

1173, 

note 

33. 

35. 

See 

13  N. 

0. 

0. 

A. 

1216, 

note 

29. 

36. 

See 

17  N. 

0. 

0. 

A.  1227, 

note  36. 

37. 

See  18  N. 

0. 

0. 

A. 

1166, 

note 

37. 

38. 

See 

13  N. 

0. 

0. 

A. 

1216, 

note 

30. 

39. 

See 

16  N. 

0. 

0. 

A. 

1174, 

notes  36 

and  37. 

40. 

See  16  N. 

0. 

0. 

A.  1174, 

note  38. 

41. 

See 

17  N. 

0. 

0. 

A. 

1228, 

note 

40. 

Husband  staying  with  wife  and  oc- 
capylng  same  room  at  bar  mother's 
homa^  twice  a  week.  The  employee, 
who  was  killed,  at  the  time  of  his  mar- 
riage and   antil  his  death,  lived  with 


his  mother.  His  wife  both  before  and 
after  marriage  lived  at  the  home  of 
her  mother.  She  was  employed  and 
earned  $15  per  week.  From  the  time 
of  the  marriage  the  husband  paid  her 
$10  per  week  for  her  support  and 
visited  her  twice  a  week,  usually  stay- 
ing over  night,  when  they  oeeupied  the 
same  room.  The  employee's  mother 
testified  that  he  paid  for  the  household 
supplies  and  also  paid  the  house  rent, 
purchased  clothing  for  her  and  gave 
her  money  and  that  his  mail  came  to 
her  house.  The  Board  awarded  weekly 
compensation  to  both  the  widow  and 
the  mother.  It  was  contended  that 
the  widow  was  entitled  to  full  com- 
pensation as  it  was  to  be  conclusively 
presumed  that  she  was  wholly  depend- 
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of  his  death,  or  from  whom,  at  the  time  of  his  death,  the  industrial 
accident  board  shall  find  the  wife  was  living  apart*^  for  justifiable 
cause*^  or  because  he  had  deserted**  her.  The  findings  of  the  board 
upon  the  question  of  such  justifiable  cause  and  desertion  shall  be 
final. 

(6)  A  husband  upon  a  wife  with  whom  he  lives  at  the  time  of  her 
death. 

{c)  A  child*',  or  children  under  the  age  of  eighteen  years*®  (or 
over  said  age,  but  physically  or  mentally  incapacitated  from  earn- 
ing), upon  the  parent  with  whom  he  is  or  they  are  living  at  the 
time  of  the  death'  of  such  parent,  there  being  no  surviving  depend- 
ent parent:  provided,  that  in  the  event  of  the  death  of  an  em- 
ployee who  has  at  the  time  of  his  death  a  living  child*^  or  children 


ent  upon  her  husband  for  support.  The 
court  affirming  the  award  of  the  Board 
held  that  the  widow  was  not  entitled 
to  this  presumption,  as  at  the  time  of 
her  husband's  death  she  was  not  living 
with  him  within  the  meaning  of  the 
act;  that  the  words  **with  whom  she 
lives"  meant  living  together  as  hus- 
band and  wife  in  the  ordinary  accept- 
ance of  the  term,  where  there  is  a  home 
and  the  husband  and  wife  live  together 
in  the  same  household.  Breakey's  Case, 
—  Mass.  — ,  126  N.  E.  769  (1920). 

42.  See  16  N.  0.  0.  A.  1174,  note  40. 

43.  See  16  N.  O.  O.  A.  1174,  note  41. 

44.  See  16  N.  O.  O.  A.  1175,  note  42. 

45.  See  18  N.  0.  O.  A.  1167,  note  45. 
niegitiinate     chUdren.       ''Child     or 

children"  refers  only  to  a  legitimate 
child  or  children.  Gritta's  Case,  — 
Mass.  — ,  127  N.  E.  889  (1920). 

Provisions  for  deserted  wife  cannot 
be  construed  to  apply  to  deserted  child. 
In  a  proceeding  under  the  act  the 
question  was  whether  a  minor  under 
the  age  of  eighteen,  who  has  been  de- 
serted by  her  father  and  is  living  apart 
from  him  for  justifiable  cause,  ie  con- 
clusively presumed  to  be  wholly  de- 
pendent on  him  for  support,  there  being 
no  surviving  dependent  parent.  The 
statute  of  1911,  chapter  751,  part  2, 
section  7,  provided  for  dependents  liv- 
ing at  the  time  of  the  death  with  the 
husband,  wife  or  parent.     This  provi- 


sion was  amended  to  the  effect  that  a 
wife,  living  apart  from  her  husband 
for  justifiable  cause  or  who  had  been 
deserted  by  him,  should  be  conclusively 
deemed  to  be  wholly  dependent  upon 
her  husband.  Statutes  1914,  chapter 
708,  section  3.  The  child  contended 
that  the  statute  as  thus  amended  de- 
ckired  in  legal  intendment,  that  a  minor 
child  under  the  age  of  eighteen  de- 
serted by  her  father  and  living  apart 
from  him  for  justifiable  cause  should  be 
conclusively  presumed  to  be  dependent 
upon  him  for  support,  for  the  Legisla- 
ture could  not  have  intended  to  exclude, 
from  the  protection  given  to.  the  sur- 
viving widow,  little  children  incapable 
of  self-support.  The  court  held  that 
such  contention  could  not  be  main- 
tained; that  while  the  statute  is  to  be 
construed  broadly  for  the  purpose  of 
carrying  out  its  manifest  purpose,  there 
cannot  be  read  into  it  by  implication 
or  enlargement,  provisions  not  fairly 
within  its  terms,  and  its  express  provi- 
sions cannot  be  extended  beyond  their 
reasonable  import.  ''No  intent,"  said 
the  court,  "to  change  the  statute  as 
to  the  dependency  of  children  can  be 
inferred  from  the  amendatory  act.  In 
fact  it  expressly  re-enacted  the  original 
provisions  as  to  children.'*  Moran's 
Case,  —  Mass.  — ,  125  N.  B.  591  (1920). 

46.  See  18  N.  O.  O.  A.  1167,  note  46. 

47.  See  16  N.  0.  O.  A.  1175,  note  44. 
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by  a  former  wife  or  husband,  under  the  age  of  eighteen  years  (or 
over  said  age,  but  physically  or  mentally  incapacitated  from  earn- 
ing),*^ said  child  or  children  shall  be  conclusively  presumed  to  be 
wholly  dependent*^  for  support  upon  such  deceased  employee,  and 
the  death  benefit  shall  be  divided  between  the  surviving  wife  or 
husband  and  all  the  children  of  the  deceased  employee  in  equal 
shares,  the  surviving  wife  or  husband  taking  the  same  share  as  a 
child.*^^  The  total  sum  due  the  surviving  wife  or  husband  and  her 
or  his  own  children  shall  be  paid  directly  to  the  wife  or  husband  for 
her  or  his  own  use  and  for  the  benefit  of  her  or  his  own  children 
and  the  sums  due  to  the  children  by  the  former 'wife  or  husband 
of  the  deceased  employee  shall  be  paid  to  their  guardians  or  legal 
representatives,  for  the  benefit  of  such  children. 

In  all  other  cases  questions  of  dependency,'^  in  whole  or  in  part,** 
shall  be  determined  in  accordance  with  the  fact^  as  the  fact  may  be 
at  the  time  of  the  injury;  and  in  such  other  cases,  if  there  is  more 
than  one  person  wholly  dependent,  the  death  benefit  shall  be  di- 
vided'^ equally  among  them,  and  persons  partly  dependent,  if  any, 
shall  receive  no  part  thereof,  and  if  there  is  no  one  wholly  depend- 
ent and  more  than  one  person  partly  dependent,  the  death  benefit 
shall  be  divided  among  them  according  to  the  relative  extent  of  their 
dependency." 

{d)  A  child  or  children  under  the  age  of  sixteen  (or  over  the  said 
age  but  physically  or  mentally  incapacitated  from  earning)  upon  a 
parent  who  was  at  the  time  of  his  death  legally  bound  to  support, 
although  living  apart  from,  such  child  or  children.  (In  effect  May 
29,  1919.) 

^  13.  Expenses  of  burial,  etc.,  if  no  dependents. 

See.  8.  [As  amended.  Laws  1917,  c,  269.]  In  all  cases  the  associa- 
tion shall  pay  the  reasonable  expense  of  burial"  which  shall  not 
exceed  one  hundred  dollars.  If  the  employee  leaves  dependents, 
such  sum  shall  be  a  part  of  the  compensation  payable,  and  shall  to 
that  extent  diminish  the  period  of  payment.  (In  effect  June  20, 
1917.) 

^  14.  Total  incapacity. 

Sec.  9.     [As  amended.  Laws  1914,  c.  708,  §4;  Laws  1917,  c.  249;  Laws 


48. 

See  17  N. 

0. 

0. 

A.  1228, 

note  46. 

52. 

See  18  If. 

0. 

0. 

A.  1168,  note  62. 

49. 

See  17  N. 

C. 

c. 

A.  1229, 

note  47. 

53. 

See  15  N. 

0. 

0. 

A.  1149,  note  42. 

50. 

See  17  N. 

0. 

0. 

A.  1229, 

note  48. 

54. 

See  16  N. 

0. 

0. 

A.  1176,.  note  48, 

51. 

See  18  N. 

0. 

0. 

A.  1168, 

note  51. 

55. 

See  16  N. 

0. 

c. 

A.  1177,  note  49. 
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1919,  c.  197.]  While  the  incapaeity  for  work  resulting  from  the  injury  la 
total,**  the  association,  shall  pay  the  injured  employee  a  weekly  compensa- 
tion equal  to  sixty-six  and  two-thirds  per  cent  of  -  his  average'^ 
weekly  wages,*^'  but  not  more  than  sixteen  dollars  nor  less  than 
sevext  dollars  a  week,  and  in  no  case  shall  the  period  covered  by  such 
compensation  be  greater  than  five  hundred  weeks,  nor  the  amount 
more  than  four  thousand  dollars.    (In  effect  May  29,  1920.) 

t[  15.  Partial  inoapadty. 

Sec.  10.  [As  amended.  Laws  1914,  c.  708,  §5;  Laws  1919,  c.  205.] 
While  the  incapacity'*  for  work  resulting  from  the  injury  is  partial,***  the 
association  shall  pay  the  injured  employee  a  weekly  compensation  equal 
to  sixty-six  and  two-thirds  per  cent  of  the  difference  between  his 
average*^  weekly  wages  before  the  injury  and  the  average  weekly 
wages  which  he  is  able®^  to  earn  thereafter,  but  not  more  than  sixteen 


56.  See  18  N.  0.  0.  A.  1170,  note  56. 
•   57.  See  16  N.  O.  0.  A.  1177,  note  51. 

58.  See  16  N.  0.  0.  A.  1177,  note  52. 

59.  See  13  N.  O.  O.  A.  1220,  note  42. 
Dlsflgurement  as  ground  for  eompen- 

sation  under  Workmen's  Compensation 
Acts,  19  N.  O.  O.  A.  633-640. 

60.  See  18  N.  O.  0.  A.  1171,  note  60. 

61.  See  16  N.  O.  O.  A.  1177,  note  55. 

62.  See  18  N.  O.  O.  A.  1172,  note  62. 
Employee  woridng  one  night  a  week; 

impracticaUlity  of  computing  aTerage 
weekly  wage  by  dlYidlng  yearly  earn- 
ings  by  52.  King,  the  employee,  re- 
ceived fatal  iBJury  while  in  the  em- 
ploy of  a  newspaper  company.  The 
widow  was  awarded  compensation  of 
$10  a  week  for  400  weeks.'  King  was 
regularly  employed  each  week  by  a 
printing  company  from  Monday  until 
Saturday  noon  at  a  weekly  wage  of  $28. 
Saturday  nights  he  worked  for  the 
newspaper  company  and  received  $0.20 
for  each  night's  work.  The  Industrial 
Accident  Board  awarded  compensation 
based  on  a  weekly  wage  of  $31.52,  tiiat 
being  the  average  weekly  amount 
earned  by  a  person  in  the  same  grade, 
employed  at  the  same  work  by  the 
same  employer.  Statutes  1911,  ehapter 
751,  part  5,  section  2.  The  insurer  eon- 
tended  that   the   weekly   compensation 


should  have  been  $6.13  based  on  a 
weekly  wage  of  $9.20w  King  had  been 
employed  by  the  newspaper  company 
for  12  calendar  months  immediately 
preceding  his  injury.  Because  he 
worked  for  this  company,  but  one  night 
each  week  during  that  time,  the  Board 
found  that  while  so  employed  it  was 
impracticable  to  compute  his  average 
weekly  wages  by  dividing  his  earnings 
during  the  12  months  by  52.  Holding 
that  the  contention  of  the  insurer  was 
correct  the  court  said:  "In  computing 
wages  under  the  Workmen's  Compensa- 
tion Act  regard  may  be  had  to  the 
average  weekly  amount  earned  by  one 
in  *the  same  grade,  employed  at  the 
same  work  and  by  the  same'  employer, 
when  by  reason  of  the  shortness  of  the 
time  of  the  employment,  or  by  reason 
of  its  nature  or  terms,  it  becomes  im- 
practicable to  compute  the  employee 'i 
average  weekly  wages  earned  during 
the  twelve  months  preceding  his  in- 
jury by  dividing  this  amount  by  52.* 
King  had  been  employed  each  Satur- 
day night  during  the  year  by  the 
newspaper  company,  and  the  shortness 
of  the  time  during  which  he  had  been 
in  its  employ  did  not  make  it  im- 
pvactieable  to  ascertain  his  weekly 
eamiags  received  from  the  newspaper 
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dollars  a  week ;  and  in  no  case  shall  the  amount  of  such  compensation 
he  more  than  four  thousand  dollars.**     (In  effect  May  29,  1919.) 

t[  16.  Specified  injuries,  additional  compensalion  for. 

Sec.  11.  [As  amended.  Laws  1912,  c.  571;  Laws  1913,  c.  445,  c,  JS96; 
Laws  1914,  c.  708.]  In  case  of  the  following  specified**  injuries  the 
amounts  hereinafter  named  shall  be  paid  in  addition  to  all  other 
compensation  :*' — 

(a)  For  the  loss  by  severance  of  both**  hands  at  or  above  the 
wrist,  or  both  feet  at  or  above  the  ankle,  or  the  loss  of  one  hand 


company  during  the  preceding  year. 
Nor  were  the  nature  and  terms  of  his 
employment  of  such  a  character  as  to 
render  the  computation  of  the  compen- 
sation impracticable.  He  was  regular- 
ly employed  by  the  newspaper  company, 
his  wages  were  established,  and  for 
each  Saturday  night's  work  he  re- 
ceived a  fixed  sum.  The  amount  earned 
by  an  employee  in  a  particular  employ- 
ment should  govern  in  all  cases,  in 
computing  the  compensation  to  be  paid 
under  the  Workmen's  Compensation 
Act  unless  the  computation  becomes 
impracticable;  and  the  wages  which 
determine  the  compensation,  with  the 
exceptions  referred  to,  are  the  wages 
earned  in  the  employment  where  the 
injury  happens."  King's  Oase,  — 
Mass.  —,  125  N.  E.  153   (1919). 

Sclioolboy  employed  in  lioliday  time 
injured  on  first  day  of  bis  employment. 
The  applicant,  a  schoolboy,  aged  eleven 
years,  was  employed  by  the  respondents, 
with  other  schoolboys,  during  the 
Christmas  holidays  in  December.  Per- 
mission had  been  obtained  from  the 
Government  for  the  respondents  to  em- 
ploy boys  between  twelve  and  fourteen 
years  of  age  during  school  holidays,  for 
limited  periods  per  diem.  The  appli- 
cant was  employed,  although  he  was 
under  the  proper  age.  On  December  31, 
1918,  while  engaged  in  shifting  barrel 
staves  from  railway  trucks,  the  appli- 
cant had  his  left  leg  cut  off  by  a  mov- 
ing truck.  This  was  the  first  day  of 
his  employment.'    He  claimed  compen- 


sation, and  alleged  that  his  average 
weekly  earnings  were  6s.  He  was  be- 
ing paid  Is.  a  day  by  the  respondents, 
and  he  said  he  also  earned  2s.  a  week 
from  a  greengrocer.  The  respondents 
admitted  liability,  but  they  disputed 
the  amount  of  the  compensation,  which 
they  assessed  at  2s.  2d.  a  week,  that  is 
to  say,  2s.  in  respect  of  his  employment 
with  the  greengrocer,  which  they  ad- 
mitted, and  2d.  in  respect  of  his  em- 
ployment with  them,  based  on  a  wage 
of  68.  per  week  for  one  week's  employ- 
ment, which  they  said  would  be  the 
probable  duration  of  the  employment. 
They  accordingly  offered  2s.  2d.  a  week. 
There  was  no  evidence  before  the  County 
Court  Judge  that  the  boy  was  employed 
at  other  periods  of  the  year  antecedent 
to  the  time  of  the  accident.  Nor  was 
there  any  evidence  that  he  had  any 
continuity  of  employment  beyond  the 
period  during  which  he  was  or  would 
be  employed  by  the  respondents.  The 
County  Court  Judge  founded  his  award 
on  the  offer  of  2s.  2d.  a  week  made  by 
the  respondents,  holding  that  that  was 
the  time  measure  of  compensation. 
Upon  appeal  it  was  held  that  there  was 
evidence  to  support  the  award  and  no 
misdirection.  Bones  v.  Associated  Port- 
land Cement  Manufacturers,  13  B.  W« 
C.  C.  120  (1920). 

63.  See  13  N.  a  0.  A.  1222,  note  44. 

64.  Bee  18  N.  O.  C.  A.  1175,  note  64. 
66.  See  18  N.  O.  0.  A.  1175,  note  65. 
66.  See  18  V.  O.  O.  A.  1175,  note  66. 
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Itnd  one  foot,*'  or  the  reduction  to  one-tenth  of  normal  vision  in 
hoth**  eyes  with  glasses,  sixty-six  and  two-thirds  per  cent  of  the 
average  weekly  wages  of  the  injured  person,  but  not  more  than  ten 
dollars  nor  less  than  four  dollars  a  week,  for  a  period  of  one  hun- 
dred weeks. 

(b)  For  the  loss  by  severance  of  either"  hand,''*  at  or  above  the 
wrist,  of  either  foot  at  or  above  the  ankle,'*  or  the  reduction  to  one- 
tenth  of  normal  vision  in  either  eye'*  with  glasses,  sixty-six  and 
two-thirds  per  cent  of  the  average  weekly  wages  of  the  injured 
person,  for  each  hand  or  foot  so  severed,  but  not*  more  than  ten 
dollars  nor  less  than  four  dollars  a  week  for  a  period  of  fifty  weeks. 

(c)  For  the  loss  by  severance  at  or  above  the  second  joint  of  two 
or  more  fingers,'®  including  thumbs,  of  the  same  hand,  or  of  two 
or  more  toes  of  the  same  foot,  sixty-six  and  two-thirds  per  cent 
of  the  average  weekly  wages  of  the  injured  person,  but  not  more 
than  ten  dollars  nor  less  than  four  dollars  a  week,  for  a  period  of 
twenty-five  weeks  for  each  hand  or  foot  so  injured. 

(d)  For  the  loss  by  severance  of  at  least  one  phalange'^  of  a 
finger,  thumb,  or  toe,  sixty-six  and  two-thirds  per  cent  of  the  aver- 
age weekly  wages  of  the  injured  person,  but  not  more  than  ten 
dollars  nor  less  than  four  dollars  a  week,  for  a  period  of  twelve 
weeks  for  each  hand  or  foot  so  injured. 

(e)  The  additional  amounts  provided  for  in  this  section  in  case 
of  the  loss'*  of  a  hand,  foot,  thumb,  finger,  toe,  or  phalange,  shall 
also  be  paid  for  the  number  of  weeks  above  specified,  in  case  the 
injury  is  such  that  the  hand,'*  foot,"  thumb,  finger,'®  toe  or  pha- 
lange'® is  not  lost,  but  so  injured  as  to  be  permanently  incapable  of 
use.®*'     (In  effect  October  1,  1914.) 

^  17.  Savings  not  to  be  considered. 

Sec.  12.  No  savings  or  insurance  of  the  injured  employee,  in- 
dependent of  this  act,  shall  be  taken  into  consideration  in  deter- 
mining the  compensation  to  be  paid  hereunder,  nor  shall  benefits*^ 


67.  See  13  N.  0.  0.  A.  1222,  note  46. 

68.  See  18  N.  O.  0.  A.  1175,  note  68. 
60.  See  16  N.  0.  0.  A.  1178,  note  61. 

70.  See  18  N.  O.  O.  A.  1176,  note  70. 
Injury  to  or  loss  of  fingers  or  hands 

and    compensation    therefor,    19   N.    0. 
O.  A.  904-931. 

71.  See  18  N.  0.  a  A.  1176,  note  71. 

72.  See  15  N.  0.  O.  A.  1151,  note  52. 
;  Oomponsatton  under  Workmen's  Com- 


pensation Acts  for.  loss  of  or  injury  to 
eyes,  19  N.  O.  O.  A.  707-722. 


73.  See  13  N.  0. 

0.  A.  1223,  note  49. 

74.  See  18  N<  0. 

0.  A.  1176,  note  74. 

75.  eee  18  N.  0. 

C.  A.  1176,  note  75. 

76.  See  18  N.  0. 

C.  A.  1176,  note  76. 

77.  See  18  N.  0. 

C.  A.  1176,  note  77. 

78.  See  18  N.  O. 

0.  A.  1176,  note  78. 

79,  See  13  N.  0. 

0.  A.  1223,  note  53. 

80.  See  18  K.  0. 

0  A.  1176,  note  80. 

81.  See  14  N.  0. 

0.  A.  1212,  note  57. 
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derived  from  any  other  source  than  the  association  be  considered 
in  fixing  the  compensation  under  this  act, 

^  18.  To  whom  payable,  in  case  of  death. 

Sec.  13.  [As  amended.  Laws  1914,  c.  708.]  The  compensation  pay- 
able under  this  act  in  case  of  the  death  of  the  injured  employee 
shall  be  paid  to  his  legal  representative;  or,  if  he  has  no  legal  repre- 
sentative, to  his  dependents  ;^^  or,  if  he  leaves  no  dependents,  to 
the  persons  to  whom  payment  of  the  expenses  for  the  last  sickness 
and  burial  are  [is]  due.  If  the  payment  is  made  to  the  legal  repre- 
sentative of  the  deceased  employee,  it  shall  be  paid  by  him  to  t)^ 
dependents  or  other  persons  entitled  thereto  under  this  act.  When 
the  appointment  of  a  legal  representative  of  a  deceased  employee, 
not  otherwise  necessary,  is  required  for  carrying  out  the  provisions 
of  this  act,  the  association  shall  furnish  or  pay  for  all  legal  ser- 
vices'^ rendered  in  connection  with  the  appointment  of  such  legal 
representative,  or  in  connection  with  any  of  his  duties,  and  shall 
pay  the  necessary  disbursements  for  such  appointment,  the  neces- 
sary expenses  of  such  legal  representative,  and  reasonable  compen- 
sation to  him  for  time  necessarily  spent  in  carrying  out  said  provi- 
sions. All  said  payments  shall  be  in  addition  to  all  sums  paid  for 
compensation.     (In  effect  October  1,  1914.) 

j[  19.  Guardian,  minor  incompetent. 

Sec.  14.  If  an  injured  employee  is  mentally  incompetent  or  is  a 
minor^*  at  the  time  when  any  right  or  privilege  accrues  to  him 
under  this  act,  his  guardian  or  next  friend  may  in  his  behalf  claim 
and  exercise  such  right  or  privilege.*''^ 

f[  20.  Notice  of  injury. 

Sec.  15.  No  proceedings  for  compensation  for  an  injury  under 
this  act  shall  be  maintained  unless  a  notice***  of  the  injury  shall 
have  been  given  to  the  association  or  subscriber  as  soon  as  prac- 
ticable*^  after  the   happening   thereof,   and   unless   the    claim**    for 


82.  See  14  N.  O.  O.  A.  1212,  note  58. 

83.  See  17  N.  O.  O.  A.  1233,  note  74. 

84.  See  18  N.  O.  O.  A.  1177,  note  84. 
86.  See  17  N,  0.  O.  A.  1234,  note  75. 
86.  Bee  15  N.  O.  G.  A.  1152,  note  61. 

.  87.  See  17  N,  O.  O.  A.  1234,  not©  77. 
Notiee  "as  Boon  as  practicable"; 
wrbal  notice  to  flremati  thrae  days 
altar  ttarongh  f^Uow  workman.  Claim- 
ant was  a  oollier  employed  by  the  re- 


spondents who  had  always  been  blind 
in  his  left  eye,  and  was  illiterate.  On 
Mareh  15,  1919,  he  was  working  at  the 
eoal  faee  when  a  chip  of  ooal  struck 
him  in  the  right  eye.  His  evidence 
was  that  he  stopped  for  a  minute  or 
two  and  then  went  on  working  until 
dinner  time.  He  then  went  home  and 
bathed  the  eye  with  boiaeio  lotion  and 
continued  this  treatment  for  two  days. 
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compensation  with  respect  to  such  injury  shall  have  been  made 
within  six  months®®  after  the  occurrence  of  the  same;  or,  in  case  of 
the  death  of  the  employee,  or  in  the  event  of  his  physical  or  men- 
tal^ incapacity,  within  six  months  after  death  or  the  removal  of 
such  physical  or  mental  incapacity. 

^  21.  Form  of  notice. 

Sec.  16.  [As  amended,  Laws  1912,  c.  172,  c.  571.]  The  said  notice 
shall  be  in  writing,®*  and  shall  state  in  ordinary  language  the 
time,**  place  and  cause  of  the  injury,  and  shall  be  signed  by  the 
person  injured,  or  by  a  person  in  his  behalf,®^  or,  in  the  event  of 


when  he  went  to  see  Dr.  P  and  was 
attended  by  him  until  March  25,  when 
he  went  into  hospital,  from  which  he 
was  discharged  on  April  4.  He  gave 
no  notice  at  the  time  to  the  fireman 
or  any  official,  giving  as  his  reason 
that  the  accident  having  happened  on 
a  Saturday,  he  thought  his  eye  would  be 
right  by  the  following  Monday  morn- 
ing. A  check-weighman  named  K  was 
was  going  with  the  applicant  to  a 
football  match  in  the  afternoon  and 
found  him  bathing  his  eye  and  unable 
to  go*  K  informed  B,  the  men's  check- 
weighman,  of  this.  The  fireman.  A,  on 
Monday  (March  17)  asked  a  workman 
named  M  where  the  applicant  was,  and 
M  replied  that  he  did  not  know.  He 
went  that  evening  to  inquire  and  saw 
the  applicant.  The  next  day  in  reply 
to  A  who  had  asked,  *  *  Where  *s 
Jin^myf"  M  said  that  he  had  had  a 
pelt  in  the  eye  with  a  piece  of  coal, 
but  it  was  "a  matter  of  nothing.*' 
Later  M  visited  the  applicant  at  the 
hospital  and  told  A  that  he  had  seen 
him  and  that  he  (the  applicant)  had  a 
yeiy  bad  eye.  A  in  his  own  evidence 
denied  that  M  had  told  him  about  the 
injury  to  the  applicant's  eye  as  early 
as  March  18,  and  said  that  when  he 
asked,  M  replied  that  he  did  know.  By 
the  General  Re^ULtion  of  1913,  made 
uiMler  sectiocn  86  dif  .the  Goal  Mines 
Act,  1911,  it  is  pJt^vided  as  follows: 
''Buk  29.  Bve«y  woritmari  receiving 
in  or  about,  the  inine,  any  personal  in- 


jury ♦  ♦  *  causing  him  to  absent 
himself  from  his  work,  shall  as  soon 
as  possible  report  the  same  to  one  of 
the  ofiicials,  and  if  required  by  the  offi- 
cial shall  forthwith  proceed  to  the  ap- 
pointed place  for  First  Aid  Treat- 
ment.** Under  the  heading  of  "Fire- 
men, Extinguishers,  and  Deputies," 
Rule  59  provides  that  a  fireman,  ex- 
aminer, or  deputy  shall  report  as  soon 
as  may  be  to  a  superior  official,  danger- 
ous occurrences  or  defects  which  may 
come  to  his  knowledge.  The  County 
Oourt  Judge  found  that  verbal  notice 
had  been  given  to  the  firemen  within 
three  days  of  the  accident,  namely, 
March  18,  through  a  fellow  workman, 
but  that  the  fireman  whose  duty  it  was 
to  report  such  accident,  had  forgotten 
to  do  so.  He  also  found  that  the 
workman  wajs  acting  reasonably  in  not 
reporting  the  accident  before,  as  the 
same  appeared  to  be  trivial.  He  fur- 
ther found  that  the  employers  were  not 
prejudiced  by  want  of  notice,  and  he 
made  his  award  in  favor  of  the  work' 
man.  Upon  appeal  his  decision  was  af- 
firmed. Howarth  v.  Clifton  &  Kersley 
Coal  Co.,  Ltd.,  13  B.  W.  C.  C.  179 
(1920). 


88.  See  14  H.  0. 

0. 

A.  1213, 

note  61. 

89.  See  17  N.  0. 

0. 

A.   1235, 

note  79. 

90.  See  14  K.  0. 

0. 

A.  1214, 

note  62. 

91.  See  17  N.  C. 

0. 

A.  1235, 

note  81. 

92.  See  17  N.  0. 

0. 

A.  1235, 

note  82. 

93.  See  14  K.  €. 

c. 

A.  1214, 

note  64. 
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his  death,  by  his  legal  representative  or  by  a  person  in  his  behalf, 
or  by  a  person  to  whom  payments  may  be  due  under  this  act  or  by 
a  person  in  his  behalf.  Any  form  of  written**  communication 
signed  by  any  person  who  may  give  the  notice  as  above  provided, 
which  contains  the  information  that  the  person  has  been  so  in- 
jured, giving  the  time,®'  place  and  cause  of  the  injury,  shall  be 
considered  a  sufficient  notice.** 

f  22.  Service  of  notice. 

Sec.  17,  The  notice  shall  be  served  upon  the  association,  or  an 
officer  or  agent  thereof,  or  upon  the  subscriber,  or  upon  one  sub- 
scriber, if  there  are  more  subscribers  than  one,  or  upon  any  officer 
or*  agent  of  a  corporation  if  the  subscriber  is  a  corporation,  by  de- 
livering the  same  to  the  person  on  whom  it  is  to  be  served,  or  leav- 
ing it  at  his  residence  or  place  of  business,  or  by  sending  it  by 
registered  maiP^  addressed  to  the  person  or  corporation  on  whom  it 
is  to  be  served,  at  his  last  known  residence  or  place  of  business. 

f  23.  Inaccuracy  in  notice. 

Sec.  18.  [As  amended,  Laws  1920,  c.  223.]  A  notice  given  under  the 
provisions  of  this  act  shall  not  be  held  invalid  or  insufficient  by  rea- 
son of  any  inaccuracy  in  stating  Che  time,  place  or  cause  of  the  in- 
jury, unless  it  is  shown  that  it  was  the  intention  to  mislead  and  the 
association  was  in  fact  misled  thereby.  Want  of  notice  shall  not  be 
a  bar®^  to  proceedings  under  this  act,'  if  it  be  shown®'  that  the  asso- 
ciation, subscriber,^  or  agent^  had  knowledge'  of  the  injury,  or  if  it  is 
found  that  the  insurer  was  not  prejudiced  by  such  want  of  notice. 
(In  eflEect  March  30,  1920.) 

f  24.  Medical  examination,  if  requested  by  association,  etc. 

Sec.  19.  [As  amended,  Laws  1912,  c.  571.]  After  an  employee  has 
received  an  injury,  and  from  time  to  time  thereafter  during  the 
continuance  of  his  disability  he  shall,  if  so  requested  by  the  associa- 
tion or  subscriber,  submit  himself  to  an  examination  by  a  physician 
or  surgeon  authorized  to  practice  medicine  under  the  laws  of  the 
commonwealth,  furnished  and  paid  for  by  the  association  or  sub- 
scriber. The  employee  shall  have  the  right  to  have  a  physician  pro- 
vided and  paid  for  by  himself  present  at  the  examination.^     If  he 


94.  See  14  K.  €.  O.  A.  1214,  note  65. 

95.  See  17  K.  €.  C.  A.   1235,  note  85. 

96.  See  16  K..C.  C.  A.  1180,  note  79. 
1 97.  See  13  K.  .€.  O.  iL  1288,  note  61. 

98.  See  17  K.  O.  O.  A.  1236,  note  88. 


99.  See  17  N.  O.  O.  A.  1236,  note  89. 

1.  See  14  K.  C.  a  A  1815,  note  €8. 

2.  See  13  K.  O.  O.  A.  1228,  note  64. 
8w  See  17  N.  O.  €.  A.  1236,  note  92. 
4.  See  13  N.  O.  O.  A  1229,  note  66. 
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refuses*  to  siij)mit  himself  for  the  examination,  or  in  any  way  ob- 
structs" the  same,  his  right  to  compensation  shall  be  suspended,  and 
his  compensation  during  the  period  of  suspension  may  be  forfeited.^ 

1[  25.  No  agreement  to  ws^ive  compensation  valid. 

Sec.  20.  No  agreement  by  an  employee  to  waive  his  rights  to 
compensation  under  this  act  shall  be  valid.* 

1[  26.  No  payment  assignable,  etc. 

Sec.  21.  No  payment  under  this  act  shall  be  assignable  or  subject 
to  attachment,  or  be  liable  in  any  way  for  any  debts. 

^  27.  Lump  sum  payment. 

Sec.  22.  [As  amended.  Laws  1914,  c.  708.]  Whenever  any  weekly 
payment  has  been  continued  for  not  less  than  six  months,  the  lia- 
bility therefor  rgay  in  unusual  cases  where  the  parties  agree  and 
the  board  deems  it  to  be  for  the  best  interests  of  the  employee  or 
his  dependents,  be  redeemed  by  the  payment,  in  whole  or  in  part,* 
by  the  association,  of  a  lump  sum^**  which  shall  be  fixed  by  the 
board,  but  in  no  case  to  exceed  the  amount  provided  by  said  act. 
The  board  may,  however,  in  its  discretion  at  any  time  in  the  case  of 
a  minor^^  who  has  received  permanently  disabling  injuries,  either 
partial  or  total,  provide  that  he  be  compensated,  in  whole  or  in  part, 
by  the  payment  of  a  lump  sura,  the  amount  of  which  shall  be  fixed 
by  the  board,  but  in  no  case  to  exceed  the  amount  provided  by  said 
act.     (In  effect  October  1,  ]914.) 

^  28.  Claim  for  compensation. 

Sec.  23.  [As  amended,  Laws  1912,  c.  S71 ;  Laws  1918,  c?.  119;  Laws 
1920,  c.  223.]  The  claim  for  compensation  shall  be  in  writing"  and  shall 
state  the  time,  place,  cause  and  nature  of  the  injury;  it  shall  be  signed  by 
the  person  injured  or  by  a  person  in  his  behalf,*^  or,  in  the  event  of  his 
death,  by  his  legal  representative  or  by  a  person  in  his  behalf,**  or 
by  a  person  to  whom  payments**^  may  be  due  under  this  act  or  by 
a  person  in  his  behalf,  and  shall  be  filed*®  with  the  industrial  acci- 


5.  See  18  N.  O.  ^.  A.  1179^,  note  5. 

6.  See  18  K.  O.  O.  A.  1179,  note  6. 

7.  See  15  N.  O.  O.  A.  1155,  note  75. 

8.  See  18  N.  O.  O.  A.  1179,  note  8. 

9.  See  17  K.  O.  O.  A.  1237,  note  97. 

10.  See  16  K.  O.  O.  A.  1181,  note  89. 
Lump  sum  awards  under  compensa- 
tion acts.  19  N.  O.  O.  A.  441-460. 


11.  See  18  IT  0.0.  A.  1180,  note  11. 

12.  See  17  N.  C;  O.  A.  1239,  note  99. 

13.  See  14  JSt.  O.  O.  A.  1218,  note  76. 

14.  See  16  K.  O.  O.  A.  1181,  note  92. 

15.  See  13  N.  O.  O.  A.  1230,  note  71. 

16.  See  14  K.  O.  O.  A.  1218,  note  78. 
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dent  board.  A  claim  for  compensation  shall  not  be  held  invalid  or 
insuflScient  by  reason  of  any  inaccuracy  in  stating  the  time,  place, 
cause  or  nature  of  the  injury,  unless  it  is  shown  that  it  was  the 
intention  to  mislead  and  that  the  association  was  in  fact  misled 
thereby.*^  The  failure  to  make  a  claim  within  the  period  prescribed 
by  section  fifteen  shall  not  be  a  bar^*  to  the  maintenance  of  pro- 
ceedings under  this  act  if  it  is  found  that  it  was  occasioned  by  mis- 
take or  other  reasonable  cause,*'  or  if  it  is  found  that  the  insurer  was 
not  prejudiced  by  the  delay.    (Tn  effect  March  30,  1920.) 

^  29.  Interest  on  payments  in  appealed  cases. 

Sec.  24.  [Added,  Laws  1914,  c.  708.]  WTienever  any  question  in- 
volving the  compensation  of  an  injured  employee,  or  his  dependents, 
is  appealed  to  the  supreme  judicial  court,  and  the  decision  rendered 
is  in  favor  of  the  employee  or  his  dependents,  interest  to  the  date 
of  payment  shall  be  paid  by  the  association  on  all  sums  due  as  com- 
pensation to  such  employee  or  dependents.  (In  effect  October  1, 
1914.) 

COMPENSATION   TO   YOUNG   AND    INEXPERIENCED    WORKMEN 

Chapter  236,  General  Acts  of  1915 

fl  30.  Natural  wage  increase  to  be  taken  into  consideration. 

Section  1.  Whenever  an  employee  is  injured  under  circumstances 
that  would  entitle  him  to  compensation  under  the  provisions  of 
chapter  seven  hundred  and  fifty-one  of  the  acts  of  the  year  nine- 
teen hundred  and  eleven,  and  acts  in  amendment  thereof  and  in 
addition  thereto,  if  it  be  established  that  the  injured  employee  was 
of  such  age  and  experience  when  injured  that,  under  natural  con- 
ditions, his  wages^*^  would  be  expected  to  increase,**  that  fact  may 
be  taken  in  consideration  in  determining  his  weekly  wages. 

Sec.  2.    This  act  shall  take  effect  upon  its  passage. 

Approved  May  10,  1915. 


17.  See  17  K.  O.  O.  A.  1240,  note  5. 

18.  Bee  13  N.  O.  O.  A.  1230,  note  72. 

19.  See  17  N,  O.  O.  A*  1240,  note  7. 


20.  See  15  K,  O.  O.  A.  1157,  note  84. 

21.  See  16  N<  O.  O.  A.  1182,  note  98. 
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PROCEDURE 

^  31.  Industrial  Accident  Board. 

Section  1.  [As  amended,  Laws  1912,  c.  571.]  There  shall  be  an  in- 
dustrial accident  board^^  consisting  of  five  members,  to  be  ap- 
pointed by  the  governor,  by  and  with  the  advice  and  consent  of  the 
council,  one  of  whom  shall  be  designated  by.  the  governor  as  chair- 
man. The  term  of  office  of  members  of  this  board  shall  be  five 
years,  except  that  when  first  constituted  one  member  shall  be  ap- 
pointed for  one  year,  one  for  two  years,  one  for  three  years,  one 
for  four  years,  and  one  for  five  years.  Thereafter  one  member  shall 
be  appointed  every  year  for  the  full  term  of  five  years. 

By  Laws  1917,  c.  297,  the  number  of  members  was  increased  from  five  to 
seven.  It  is  also  provided  that  the  chairman  shall,  from  time  to  time,  desig- 
nate five  members  to  serve  as  a  reviewing  board,  and  three  members  shall 
eonstitute  a  quorum  to  deeide^  all  matters  which  are  required  to  be  heard  by 
the  board. 

1[  32.  Salaries,  expenses,  etc. 

Sec.  2.  [As  amended,  Laws  1912,  c,  571.]  The  salaries  and  expenses 
of  the  board  shall  be  paid  by  the  commonwealth.  The  salary  of  the 
chairman  shall  be  five  thousand  dollars  a  year,  and  the  salary  of  the 
other  members  shall  be  forty-five  hundred  dollars  a  year  each.  The 
board  may  appoint  a  secretary  at  a  salary  of  not  more  than  three 
thousand  dollars  a  year,  and  may  remove  him.  It  shall  also  be 
allowed  an  annual  sum,  not  exceeding  ten  thousand  dollars,  for 
clerical  service,  and  traveling  and  other  necessary  expenses.  The 
board  shall  be  provided  with  an  oflfice  in  the  state  house  or  in  some 
other  suitable  building  in  the  city  of  Boston,  in  which  its  records 
shall  be  kept. 

^  33.  Rules  of  board — Simple  procedure,  witnesses,  etc. — ^Depositions 
and  letters  rogatory — Superior  court  to  enforce  provisions  as 
to  witnesses. 

Sec.  3.  [As  amended.  Laws  1912,  c.  571;  Laws  1915,  c,  123,  c,  275.] 
The  board  may  make  rules  not  inconsistent  with  this  act  for  car- 
rying out  the  provisions  of  the  act.  Process  and  procedure^'  under 
this  act  shall  be  as  simple  and  summary  as  reasonably  may  be.  The 
board  or  any  member  thereof  shall  have  the  power^*  to  subpoena 


«2.  Bee  18  N.  C.  C.  A.  1231,  note  73. 
23.  Bee  18  K.  O.  C.  A.  1182,  note  33. 


24.  S«e  13  K.  C.  C.  A.  1232,  note  75. 
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witnesses,  administer  oaths,  and  to  examine  such  parts  of  the  books 
and  records  of  the  parties  to  a  proceeding  as  relate  to  questions  in 
dispute.  Upon  the  written  request  of  the  board  or  of  any  member 
thereof,  together  with  interrogatories  and  cross-interrogatories,  if 
any  there  be,  filed  with  the  clerk  of  the  superior  court  for  any 
county  of  this  commonwealth,  commissions  to  take  depositions*'  of 
persons  or  witnesses  residing  without  the  commonwealth,  or  in 
foreign  countries,  or  letters  rogatory  to  any  court  in  any  other  of 
the  United  States  or  to  any  court  in  any  foreign  country,  shall 
forthwith  issue  from  the  said  superior  court,  as  in  cases  pending  in 
said  superior  court,  and  upon  the  return  of  the  said  depositions  or 
answers  to  letters  rogatory  the  same  shall  be  opened  by  the  clerk 
of  the  court  which  issued  the  commissions  or  letters,  and  the  said 
clerk  shall  endorse  thereon  the  date  upon  which  any  deposition  or 
answer  to  letters  rogatory  was  received  and  the  same  shall  forth- 
with be'  delivered  to  the  board.  No  entry  fee  shall  be  charged  in 
such  cases.  The  fees  for  attending  as  a  ^witness  before  the  indus- 
trial accident  board  shall  be  one  dollar  and  fifty  cents  a  day,  for 
attending  before  an  arbitration  committee  fifty  cents  a  day;  in  both 
cases  five  cents  a  mile  for  travel  out  and  home.  The  superior  court 
shall  have  power  to  enforce  by  proper  proceedings  the  provisions 
of  this  section  relating  to  the  attendance  and  testimony  of  witnesses 
and  the  examination  of  books  and  records. 

1[  34.  Agreements  regarding  compensation — ^Memorandum  to  be  filed 
— ^How  enforcible. 

Sec.  4.  [.45  amended,  Laws  1912,  c.  571.]  If  the  association  and 
the  injured  employee  reach  an  agreement^'  in  regard  to  compensa- 
tion under  this  act,  a  memorandum  of  the  agreement  shall  be  filed 
with  the  industrial  accident  board  and,  if  approved  by  it,  thereupon 
the  memorandum  shall  for  all  purposes  be  enforcible^^  under  the 
provisions  of  Part  III,  section  eleven.  Such  agreements  shall  be  ap- 
proved by  said  board  only  when  the  terms  conform  to  th^  provisions 
of  this  act.^® 

1[  35.  Assignment  of  case  to  member  of  board  for  hearing. 

Sec.  5.  [As  amended.  Laws  1912,  c,  571;  Laws  1914,  c.  708;  Laws 
1917,  c.  297.]  If  the  association  and  the  injured  employee  fail  to  reach 
an  agreement  in  regard  to  compensation  under  this  act,  or  if  they 


26.  6ee  18  N.  €.  €.  ▲.  1189,  note  25. 
26.  See  18  K.  O.  0.  ▲.  1184,  note  26. 


27.  See  17  K.  O.  0.  ▲.  1244,  note  15. 

28.  See  18  N.  O.  €.  ▲.  4285,  note  28. 
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have  reached  such  an  agreement,  which  has  been  signed  and  filed 
in  accordance  with  the  provisions  of  this  act,  and  compensation  has 
been  paid  or  is  due  in  accordance  therewith  and  the  parties  thereto 
then  disagree  as  to  the  continuance  of  any  weekly  payments  under 
such  agreement,  either  party  may  notify  the  -  industrial  accident 
board  which  shall  thereupon  assign  the  case  for  hearing  by  a  mem- 
ber of  the  board. 

^  36.  Appointment  of  arbitrat<»:8. 

Repealed,  Laws  1917,  c.  297. 

^  37.  Hearings,  etc.,  by  board  member. 

Sec.  7.  [.45  amended.  Laws  1912,  c.  571;  Laws  1917,  c.  297.]  The 
member  of  the  board  shall  make  such  inquiries  and  investigations 
as  shall  be  deemed  necessary.  The  hearing  shall  be  held  in  the 
city  or  town  where  the  accident  occurred,  or  in  such  other  place 
as  the  board  may  designate;  and  the  decision  of  the  member,  to- 
gether with  a  statement  of  the  evidence,^*  his  findings  of  fact,  rul- 
ings of  law  and  any  other  matters  pertinent  to  questions  arising 
before  him  shall  be  filed  with  the  industrial  accident  board.  Unless 
a  claim  for  review  is  filed  by  either  party  within  seven  days,**'  the 
decision  shall  be  enforcible  under  the  provisions  of  section  eleven 
of  Part  III. 

t[  38.  Examination  of  ^nployee  by  physician  for  board. 

Sec,  8.  [As  amended.  Laws  1914,  c.  708;  Laws  1916,  c.  72.]  The 
industrial  accident  board  or  any  member  thereof  may  appoint  a 
duly  qualified  impartial  physician  to  examine  the  injured  employee 
and  to  report.  The  fee  for  this  service  shall  be  five  dollars  and 
traveling  expenses,  but  the  board  may  allow  additional  reasonable 
amounts  in  extraordinary  cases,  and  the  association  shall  reimburse 
the  board  for  the  amount  so  paid.  The  report  of  the  physician 
shall  be  admissible  as  evidence  in  any  proceeding  before  the  indus- 
trial accident  board  or  a  committee  of  arbitration,  provided  that  the 
employee  and  insurer  have  seasonably  been  furnished  with  copies 
thereof.     (In  eflEect  March  23,  1916.) 

^  39.  Fees  of  at4)itrators. 

Repealed,  Laws  1917,  c.  297. 

80.  See  16  .!¥.  a  €.  A.  1186,  aot^  8.  |   30.  See  16  N.  O.  0.  A.  1186,  note  8a. 
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1[  40.  Review  of  dediraoii  by  member. 

Sec.  10.  [As  amended.  Laws  1912,  c.  571 ;  Laws  1917,  c.  i97.]  If  a 
claim  for  a  review^*  is  filed,  as  provided  in  Part  III,  section  seven, 
the  board  shall  hear^^  ^he  parties  and  may  hear  evidence"  in  regard 
to  any  or  all  matters  pertinent  thereto  and  may  revise'*  the  decision 
of  the  member  in  whole  or  in  part,  or  may  refer  the  matter  back 
to  the  member^'  for  further  findings  of  fact,  and  shall  file  its  de- 
cision with  the  records  of  the  proceedings  and  notify  the  parties 
thereof.  No  party  shall  as  a  matter  of  right  be  entitled  to  a  second 
hearing*'  upon  any  question  of  fact. 

^  41.  Court  decrees  and  appeals. 

Sec.  11.  [As  amended.  Laws  1912,  c.  571;  Laws  1917,  c,  297.]  Any 
party  in  interest  may  present  certified  copies  of  an  order  or  decision 
of  the  board,  a  decision  of  a  member  from  which  no  claim  for  re- 
view has  been  filed  within  the  time  allowed  therefor,  or  a  memo- 
randum of  agreement  approved  by  the  board,  and  all  papers  in  con- 
nection therewith,  to  the  superior*^  court  for  the  county  in  which 
the  injury  occurred  or  for  the  county  of  Suffolk,  whereupon  said 
court  shall  render  a  decree  in  accordance  therewith  and  notify  the 
parties.  Such  decree^*  shall  have  the  same  effect  and  all  proceed- 
ings** in  relation  thereto  shall  thereafter  be  the  same  as  though 
rendered  in  a  suit  duly  heard  and  determined  by  said  court,***  ex- 
cept that  there  shall  be  no  appeal*^   therefrom  upon   questions   of 


31.  See  16  N.  O.  O.  A.  1186,  note  9. 

32.  See  13  N.  C.  O.  A.  1235,  note  77. 
38.  See  14  N.  O.  O.  JL  1224,  note  88. 
34.  Board    may    revlM    dediion    on 

same  evidence  produced  before  niMnber. 
The  Industrial  Accident  Board  on  a 
** claim  for  review,*'  **upon  all  the 
evidence, '*  found  and  ruled  "that  at 
the  time  the  employee  received  the  in- 
jury complained  of  he  was  not  in  the 
employ  of  the  sub&eriber, '  *  reversed  the 
findings  and  rulings  of  the  member  who 
heard  the  parties  and  their  witnesses, 
and  dismissed  the  claim  for  compensa- 
tion. Upon  appeal  the  claimant  con- 
tended that  the  Board  had  no  power, 
on  a  review,  to  set  aside  or  reverse  the 
findings  and  decision  of  the  member  un- 
less such  findings  and  rulings  were 
clearly  erroneous  and  had  no  support 
in  the  evidence.     The  court  held  that 


the  answer  to  this  contention  was  sec- 
tion 10  supra;  and  that  under  this  sec- 
tion, as  there  was  evidence  to  support 
the  finding  of  the  Board,  though  it 
could  well  have  come  to  the  conclu- 
sion of  fact  arrived  at.  by  the  member^ 
the  Board  upon  the  same  evidence  pro- 
duced before  the  member  had  full 
power  to  find  facts  at  variance  with 
and  contrary  to  those  found  by  the 
member.  Sonia's  Case,  —  Mass.  — ^ 
125  N.  B.  574  (1920). 

35.  See  16  N.  O.  O.  A.  1186,  note  12. 

36.  See  16  N.  0.  0.  A.  1186,  note  13. 

37.  See  18  N.  O.  O.  A-  1187,  note  36. 

38.  See  IS  N.  <J.  0.  A.  HS7,  note  37. 

39.  See  18  N.  O.  C.  A.  1187,  note  38. 

40.  See  18  N.  O.  O.  A.  1188,  note  39. 

41.  See  18  N.  O.  O.  A.  1189,  note  40. 
qaeMon  that  pMcj  of  inmnaiee  was 

subscribed  by  only  one  member  of  m 
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fact,*^  or  where  the  decree  is  based  upon  a  decision  of  a  member  or 
a  memorandum  of  agreement,*^  and  that  there  shall  be  no  appeal** 
from  a  decree  based  upon  an  order  or  decision  of  the  board  which 
has  not  been  presented**  to  the  court  within  ten  days  after  the  no- 
tice of  the  filing  thereof  by  the  board.  Upon  the  presentation  to 
it  of  a  certified  copy  of  a  decision  of  the  industrial  accident  board 
ending,  diminishing  or  increasing  a  weekly  payment  Tinder  the  pro- 
visions of  Part  II,  section  twelve,  the  court  shall  revoke  or  modify 
the  decree  to  conform  to  such  decision. 

^  42.  Review  of  payments  by  board  or  member. 

Sec.  12.  [.4*  amended.  Laws  1914,  c.  708;  Laws  1917,  r.  297.]  Any 
weekly  payment  under  this  act  may  be  reviewed**  by  the  industrial 
accident   board,   or  any   member  thereof,   and   on   such   review   the 


ptatawtMp  cannot  be  raised  on  ap- 
peal for  tlie  first  time.  Claimant  at  the 
time  of  his  injury  was  working  for  a 
copartnership  composed  of  one  Gray 
and  one  Humphrey.  The  argument  of 
the  insurer  was  that  there  could  be  no 
recovery  because  the  policy  of  insur- 
ance was  subscribed  by  Gray  alone. 
This  question  was  not  raised  at  the 
trial  before  the  Industrial  Board.  The 
court  held  that  this  question  could  not 
be  raised  for  the  first  time  upon  appeal 
from  the  decree  of  the  Superior  Court. 
*'It  would  be  manifestly  unjust,*'  said 
the  court,  **to  permit  the  case  to  turn 
now  upon  a  contention  not  raised  at 
the  trial  and  as  to  which  evidence  was 
not  directed.'*  Goff's  Case,  —  Mass. 
— ,  125  N.  E.  145  (1919). 
42.  See  18  H.  O.  O.  A.  1190,  note  41. 

1192,  note  42. 

1227,  note  93. 

1237,  note  82. 

1248,  note  30. 
Only  matters  respecting  weekly  pay- 
ments properly  upon  review  under 
this  section.  An  employee  received 
injuries  which  he  claimed  arose  out  of 
and  in  the  course  of  his  employment. 
After  a  hearing  to  determine  whether 
the  employee  was  incapacitated  '  as  a 
result  of  his  injury,  it  was  so  found  and 
compensation  was  awarded  at  the  rate 
19  N.  C.  C.  A.  Mass.  App.— 3 


43. 

See  18  N. 

0. 

0. 

A. 

1192, 

note  42. 

44. 

See  14  N. 

0. 

c. 

A. 

1227, 

note  93. 

46. 

See  13  N. 

0. 

c. 

A. 

1237, 

note  82. 

46. 

See  17  N. 

0. 

0. 

A. 

1248, 

note  30. 

of  $6  weekly  to  be  continued  for  an 
indeterminate  period.  No  claim  for  re- 
view of  these  findings  was  ever  filed 
and  compensation  was  paid  for  three 
and  one-half  years  when  a  hearing  was 
had  before  a  single  member  of  the 
board  under  part  3,  section  12,  Beviaed 
Statutes  1911,  chapter  751,  as  amended 
by  Statutes  1914,  chapter  708,  section 
11  (Statutes  1917,  chapter  297,  section 
8),  at  which  the  insurer  contended  and 
offered  evidence,  to  show  that  the  em- 
ployee did  not  receive  his  injuries  in 
the  course  of  his  employment,  that  they 
did  not  arise  out  of  it,  and  that  he  was 
not  an  employee  of  the  city  at  that 
time.  It  was  held  that  under  part  3, 
section  12,  it  was  not  open  to  the  in- 
surer to  show  that  the  injury  did  not 
arise  out  of  the  employment,  the  court 
saying:  **In  the  later  proceedings  in- 
stituted under  part  3,  section  12,  the 
only  matters  then  properly  before  the 
single  member  were  the  review  of  the 
previous  decision  respecting  the  weekly 
payment  awarded  and  the  issuance  of 
such  order  as  might  be  deemed  advis- 
able. An  order  having  been  so  issued 
the  effect  of  which  is  to  continue  the 
compensation  previously  allowed,  the 
employee  is  entitled  to  be  paid  at  the 
rate  of  $6  a  week  since  April  2,  1918** 
(date  of  last  payment).  Hurley's  Case, 
—  Mass.  — ,  126  N.  E.  776  (1920). 


Digitized  by 


Google 


1112  19  NEQLiaENOE  AND  COMPENSATION  CaSES  ANNOTATED. 


1T«t 


board  or  member  may,  in  aeoordance  with  the  evidence  and  subject 
to  the  provisions  of  this  act,  issue  any  order*^  which  may  be  deemed 
advisable.*®  If  the  case  is  heard  and  decided  by  a  member,  his  de- 
cision shall  be  subject  to  review  as  provided  by  sections  seven  and 
ten  of  Part  III  and  the  general  provisions  of  the  act. 

^  43.  Fees  subject  to  board's  approval. 

Sec.  13.  [As  amended.  Laws  1914,  c,  708;  Laws  1917,  c.  297.]  Pees 
of  attorneys*®  and  physicians'^  and  charges  of  hospitals**  for  ser- 
vices under  this  act  shall  be  subject  to  the  approval  of  the  indus- 
trial accident  board.  If  the  association  and  any  physician  or  hos- 
pital, or  the  employee  and  any  attorney,  fail  to  reach  an  agreement 
as  to  the  amount  to  be  paid  for  such  services,  either  party  may 
notify  the  board,  which  may  thereupon  assign  the  case  for  hearing 
by  a  member  of  the  board  in  accordance  with  the  provisions  of  this 
act,  and  all  proceedings  thereunder  shall  be  in  accordance  with  the 
provisions  of  this  act.  The  member  shall  report  the  facts  to  the 
industrial  accident  board  for  decision,  and  the  decision  shall  be  en- 
forcible  as  provided  by  Part  III  of  section  eleven  [section  eleven 
of  Part  in]. 

1[  44.  Assessment  of  costs. 

Sec.  14.  [As  amended.  Laws  1917,  c.  297.]  If  the  industrial  acci- 
dent board,  any  member  thereof  or  any  court  before  whom  any  pro- 
ceedings are  brought  under  this  act  determines  that  such  proceed- 
ings have  been  brought,  prosecuted,  or  defended  without  reasonable 
ground,  it  shall  assess  the  whole  cost  of  the  proceedings  upon  the 
party  who  has  so  brought,  prosecuted  or  defended  them.** 

^  46.  Optional  procedure. 

Sec.  15.  [.4^  amended,  Laws  1913,  c'  448.]  .Where  the  injury  for 
which  compensation  is  payable  under  this  act  was  caused  under  cir- 
cumstances creating  a  legal  liability  in  some  person  other  than  the 
subscriber**  to  pay  damages  in  respect  thereof,  the  employee  may 
at  his  option**  proceed  either  at  law**  against  that  person  to  re- 
cover damages,  or  against  the  association  for  compensation  under 
this  act,  but  not  against  both;*®  and  if  compensation  be  paid  under 


47.  6ee  17  H.  O.  O.  A.  1248,  note  31. 

48.  See  18  K.  O.  O.  A.  1193,  note  47. 

49.  See  17  K.  O.  O.  A.  1248,  note  32. 
60.  See  15  K.  O.  O.  ▲.  1163,  note  4. 
51.  See  15  N.  O.  O.  ▲.  1163,  note  5. 


62.  See  17  K.  O.  0.  ▲.  1249,  note  35. 

68.  See  14  K.  O.  O.  ▲.  1229,  note  1. 

64.  See  17  K.  0.  O.  ▲.  1249,  note  37. 

66.  See  16  K.  O.  0.  ▲.  1190,  note  27. 

66.  Bee  17  K.  0.  0.  ▲.  1250,  note  89. 
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this'aet,  the  assooiation  may  enforce^^  in  the  name  of  the  employee, 
or  in  its  own  name  and  for  its  own  benefit,  the  liability  of  such 
other  person,  and  in  ease  the  association  recovers  a  sum  greater** 
than  that  paid  by  the  association  to  the  employee  four-fifths  of 
the  excess  shall  be  paid  over  to  the  employee. 

j[  46.  Questioiis  determined  by  board. 

Sec.  16.  [As  amended.  Laws  1912,  c.  571.]  All  questions  arising 
under  this  act,  if  not  settled  by  agreement  by  the  parties  interested 
therein,  shall,  except  as  otherwise  herein  provided,  be  determined 
by  the  industrial  accident  board.**  The  decisions  of  the  industrial 
accident  board  shall  for  all  purposes  be  enforcible  under  the  pro- 
visions of  Part  III,  section  eleven. 

f  47.  Employeee  of  independent  contractor. 

Sec.  17.  If  a  subscriber  enters  into  a  contract,  written  or  oral, 
with  an  independent  contract or*°  to  do  such  subscriber's  work,  or 
if  such  a  contractor  enters  into  a  contract  with  a  sub-contractor** 
to  do  all  or  any  part  of  the  work  comprised  in  such  contract  with 
the  subscriber,  and  the  association  would,  if  such  work  were  exe- 
cuted by  employees  immediately  employed  by  the  subscriber,  be 
liable  to  pay  compensation  under  this  act  to  those  employees,  the 
association**  shall  pay  to  such  employees**  any  compensation  which 
would  be  payable  to  them  under  this  act  if  the  independent  or  sub- 
contractors** were  subscribers.  The  association,  however,  shall  be 
entitled  to  recover  indemnity**  from  any  other  person  who  would 
have  been  liable  to  such  employees  independently  of  this  section, 
and  if  the  association  has  paid  compensation  under  the  terms  of  this 
section,  it  may  enforce  in  the  name  of  the  employee,  or  in  its  own 
name  and  for  the  benefit  of  the  association,  the  liability  of  such 
other  person.  This  section  shall  not  apply  to  any  contract  of  an 
independent  or  sub-contractor  which  is  merely  ancillary  and  inci- 
dental to,  and  is  no  part  of  or  process  in,  the  trade  or  business  car- 
ried on  by  the  subscriber,  nor  to  any  case  where  the  injury  occurred 
elsewhere  than  on,  in,  or  about  the  premises  on  which  the  contractor 


67.  See  17  K.  O.  O.  A.  1250,  note  40. 

68.  Bee  14  K.  0.  O.  A.  1229,  note  5. 

69.  See  17  N.  O.  a  A.  1250,  note  42. 
60.  See  17  K.  O.  0.  A.  1250,  note  43. 
Liability  under  the  compensation  aets 

of  owner,  ' '  principal  employer ' '  or  gen- 
eral contractor,  for  injury  to  employee 


of  subcontractor,  19  N.  0.  0.  A-  298- 
308. 

61.  See  15  K.  a  O.  A.  1165,  note  13. 

62.  See  18  N.  0.  O.  A.  1241,  note  92. 
68.  See  17  K.  O.  0.  A.  1251,  note  46. 

64.  See  13  K.  0.  O.  A.  1241,  note  98. 

65.  See  13  K.  0.  O.  A.  1241,  note  94. 
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has  undertaken  to  execute  the  work  for  the  subscriber  or  which  are 
under  the  control,  or  management  of  the  subscriber/' 

If  48.  Employers  to  report  all  injuries— Supplemental  report — Form 
of  report  of  injury— Penalty. 

Sec.  18.  [As  amended,  Laws  1913,  c.  746.]  Every  employer  shall 
hereafter  keep  a  record  of  all  injuries,  fatal  or  otherwise,  received 
by  his  employees  in  the  course  of  their  employment.  Within  forty- 
eight  hours,  not  counting  Sundays  and  legal  holidays,  after  the  oc- 
currence of  an  injury,  a  report®^  thereof  shall  be  made  in  writing 
to  the  industrial  accident  board  on  blanks  to  be  procured  from  the 
board  for  the  purpose.  Upon  the  termination  of  the  disability  of 
the  injured  employee,  the  employer  shall  make  a  supplemental  re- 
port upon  blanks  to  be  procured  from  the  board  for  that  purpose. 
If  the  disability  extends  beyond  a  period  of  sixty  days,  the  employer 
shall  report  to  the  board  at  the  end  of  such  period  that  the  injured 
epaployee  is  still  disabled,  and  upon  the  termination  of  the  disability 
shall  file  a  final  supplemental  report  as  provided  above. 
;  The  said  reports  shall  contain  the  name  and  nature  of  the  busi- 
ness of  the  employer,  the  situation  of  the  establishment,  the  name, 
age,  sex,  and  occupation  of  the  injured  employee,  and  shall  state 
.tlpie  date  and  hour  of  any  accident  causing  the  injury,  the  nature 
and  cause  of  the  injury,  and  such  other  information  as  may  be  re- 
quired by  the  board. 

Any  employer  who  refuses  or  neglects  to  make  the  report  re- 
jquired  by  this  sectioA  shall  be  punishable  by  a  fine  of  not  more  than 
fifty  dollars  for  each  offense. 

.  Copies  of  all  reports  of  injuries  filed  by  employers  with  the  in- 
dustrial accident  board  and  all  statistics  and  data  compiled  there- 
from shall  be  kept  available  by  the  said  board  and  shall  be  fur- 
nished on  request  to  the  state  board  of  labor  and  industries  for  its 
own  use. 

Within  sixty  days  after  the  termination  of  the  disability  of  the 
injured  employee,  the  association  or  other  party  liable  to  pay  the 
compensation  provided  for  by  Part  II  of  this  act  shall  file  with  the 
board  a  statement  showing  the  total  payments  made  or  to  be  made 
for  compensation  and  for  medical  seryices  for  such  injured  employee. 

V  «66w  Bee  15  K.  O.  O.  A.  1166,  note  17.   |      67..  Bee  17  N.  O.  €.  A.  1251,  not«  50. 
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APPEALS    UNDER    THE    WOKKMEN's    COMPENSATION    ACT 

Chapter  132,  General  Acts  of  1915 

1[  48.  Compensation  to  be  paid,  despite  appeal,  until  otherwise  or^ 
dered. 

Section  1.  An  order  or  decision  of  the  industrial  accident  board, 
a  decree  of  the  superior  court  upon  such  an  order,  a  decision  of  aw 
arbitration  committee  from  which  no  claim  for  review  has  been  filed  , 
within  the  time  allowed  therefor,  or  a  memorandum  of  agreement 
approved  by  the  industrial  accident  board,  shall  have  effect,  not- 
withstanding an  appeal,  until  it  is  otherwise  ordered  by  a  justice*® 
of  the  supreme  judicial  court  who  may,  in  any  county,  suspend  or 
modify  such  decree,  order  or  decision,  during  the  pendency  of  the 
appeal. 

^  49a.  Effective. 

Sec.  2.    This  act  shall  take  effect  upon  its  passage. 
Approved  April  2,  1915. 

Part  TV 

THE    MASSACHUSETTS     EMPLOYEES'     INSURANCE     ASSOCIATION 

t[  60.  Massachusetts  Employees'  Insurance  Association. 

Section  1.  The  Massachusetts  Employees'  Insurance  Association 
is  hereby  created  a  body  corporate  with  the  powers  provided  in  this 
act  and  with  all  the  general  corporate  powers  incident  thereto.'® 

If  51.  Direotors. 

Sec.  2.  The  board  of  directors  of  the  association  shall  consist  of 
not  less  than  fifteen  members,  to  be  elected  by  ballot  by  the  mem* 
bers>  who  shall  hold  office  for  such  term  or  terms  as  the  by-laws 
may  provide  in  accordance  with  the  provisions  of  section  twenty- 
six  of  chapter  five  hundred  and  seventy-six  of  the  acts  of  the  year 
nineteen  hundred  and  seven  and  until  their  successors  are  elected. 

^  52.  Powers  of  directors  and  by-laws. 

Sec.  8.  Until  the  first  meeting  of  the  subscribers  the  board  of 
directors  shall  have  and  exercise  all  the  powers  of  the  subscribers, 

68.  See  17  N.  O.  O.  A.  1252,  note  51.    I       69.  See  13  N.  O.  C.  A.  1243,  note  96. 
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and  may  adopt  by-laws  not  inconsistent  with  the  provisions  of  this 
act,  which  shall  be  in  effect  until  amended  or  repealed  by  the  sub- 
scribers. 

1[  53.  Officers. 

Sec.  4.  The  board  of  directors  shall  annually  choose  by  ballot  a 
president,  who  shall  be  a  member  of  the  board,  a  secretary,  a  treas- 
urer, and  such  other  officers  as  the  by-laws  shall  provide. 

j[  64.  Quorum  and  vacancies. 

Sec.  5.  Seven  or  more  of  the  directors  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Vacancies  in  any  office  may  be  filled  in  such  manner  as  the  by- 
laws shall  provide. 

^  55.  Any  employer  may  become  subscriber. 

Sec.  6.  Any  employer  in  the  commonwealth  may  become  a  sub- 
scriber.^^ 

f  56.  First  meeting  of  subscribers. 

Sec.  7.  The  board  of  directors  shall,  within  thirty  days  of  the 
subscription  of  twenty-five  employers,  call  the  first  meeting  of  the 
subscribers  by  a  notice  in  writing  mailed  to  each  subscriber  at  his 
place  of  business  not  less  than  ten  days  before  the  date  fixed  for 
the  meeting. 

)f  57.  Subscribers'  voting  power. 

Sec.  8.  In  any  meeting  of  the  subscribers  each  subscriber  shall 
be  entitled  to  one  vote,  and  if  a  subscriber  has  five  hundred  em- 
ployees to  whom  the  association  is  bound  to  pay  compensation  he 
shall  be  entitled  to  two  votes,  and  he  shall  be  entitled  to  one  addi- 
tional vote  for  each  additional  five  hundred  employees  to  whom  the 
association  is  bound  to  pay  compensation,  but  no  subscriber  shall 
cast,  by  his  own  right  or  by  the  right  -of  proxy,  more  than  twenty 
votes. 

^  58.  Minimum  standard. 

Sec.  9.  No  policy  shall  be  issued  by  the  association  until  not  less 
than  one  hundred  employers  have  subscribed,  who  have  not  less  than 
ten  thousand  employees  to  whom  the  association  may  be  bound  to 
pay  compensation. 

70.  See  17  K.  O.  O.  ▲.  1253,  note  53. 
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If  59.  Other  requirements. 

Sec.  10.  No  policy  shall  be  issued  until  a  list  of  the  subscribers, 
with  the  number  of  employees  of  each,  together  with  such  other  in- 
formation as  the  insurance  commissioner  may  require,  shall  have 
been  filed  at  the  insurance  department,  nor  until  the  president  and 
secretary  of  the  association  shall  have  certified  under  oath  that 
every  subscription  in  the  list  so  filed  is  genuine  and  made  with  an 
agreement  by  every  subscriber  that  he  will  take  the  policies  sub- 
scribed for  by  him  within  thirty  days  of  the  granting  of  a  license 
to  the  association  by  the  insurance  commissioner  to  issue  policies. 

^  60.  When  further  policies  not  to  be  issued. 

Sec.  11.  If  the  number  of  subscribers  falls  below  one  hundred, 
or  the  number  of  employees  to  whom  the  association  may  be  bound 
to  pay  compensation  falls  below  ten  thousand,  no  further  policies 
shall  be  issued  until  other  employers  have  subscribed  who,  together 
with  existing  subscribers,  amount  to  not  less  than  one  hundred  who 
have  not  less  than  ten  thousand  employees,  said  subscriptions  to  be 
subject  to  the  provisions  contained  in  the  preceding  section. 

^  61.  License. 

Sec.  12.  Upon  the  filing  of  the  certificate  provided  for  in  the 
two  preceding  sections  the  insurance  commissioner  shall  make  such 
investigation  as  he  may  deem  proper  and,  if  his  findings  warrant  it^ 
grant  a  license  to  the  association  to  issue  policies. 

^  62.  Subscribers  to  be  distributed  into  groups. 

Sec.  13.  The  board  of  directors  shall  distribute  the  subscribers 
into  groups  in  accordance  with  the  nature  of  the  business  and  the 
degree  of  the  risk  of  injury. 

Subscribers  within  each  group  shall  annually  pay  in  cash,  or 
notes  absolutely  payable,  such  premiums  as  may  be  required  to  pay 
the  compensation  herein  provided  for  the  injuries  which  may  occur 
in  that  year.^* 

^  63.  Contingent  liability. 

Sec.  14.  The  association  may  in  its  by-laws  and  policies  fix  the 
contingent  mutual  liability  of  the  subscribers  for  the  payment  of 
losses  and  expenses  not  provided  for  by  its  cash  funds;  but  such 
contingent  liability  of  a  subscriber  shall  not  be  less  than  an  amount 
equal  to  and  in  addition  to  the  cash  premium. 

71.  See  13  N.  0.  0.  ▲.  1245,  note  97. 
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^  64.  Assessments. 

Sec.  15.  If  the  association  is  not  possessed  of  cash  funds  above 
its  unearned  premiums  sufficient  for  the  payment  of  incurred  losses 
and  expenses,  it  shall  make  an  assessment  for  the  amount  needed  to 
pay  such  losses  and  expenses  .upon  the  subscribers  liable  to  assess- 
ment therefor  in  proportion  to  their  several  liability. 

Every  subscriber  shall  pay  his  proportional  part  of  any  assess- 
ments which  may  be  laid  by  the  association,  in  accordance  with  law 
and  his  contract,  on  account  of  injuries  sustained  and  expenses  in- 
curred while  he  is  a  subscriber. 

II  65.  Dividends,  etc. 

Sec.  16.  The  board  of  directors  may,  from  time  to  time,  by  vote 
fix  and  determine  the  amount  to  be  paid  as  a  dividend  upon  policies 
expiring  during  each  year  after  retaining  sufficient  sums  to  pay  all 
the  compensation  which  may  be  payable  on  account  of  injuries  sus- 
tained and  expenses  incurred. 

All  premiums,  assessments,  and  dividends  shall  be  fixed  by  and 
for  groups  as  heretofore  provided  in  accordance  with  the  experience 
of  each  group,  but  all  the  funds  of  the  association  and  the  contin- 
gent liability  of  all  the  subscribers  shall  be  available  for  the  pay- 
ment of  any  claim  against  the  association. 

f  66.  Approval  and  withdrawal  of  api»roval  by  insurance  commis- 
sioner. 

Sec.  17.  Any  proposed  premium,  assessment,  dividend  or  distri- 
bution of  subscribers  shall  be  filed  with  the  insurance  department 
and  shall  not  take  eflfect  until  approved  by  the  insurance  commis- 
sioner after  such  investigation  as  he  may  deem  necessary.  [See 
chapter  666,  Acts  1912.] 

If  67.  Rules  for  the  prevention  of  injuries. 

Sec.  18.  The  board  of  directors  shall  make  and  enforce  reason- 
able rules  and  regufations  for  the  prevention  of  injuries  on  the 
premises  of  subscribers,  and  for  this  purpose  the  inspectors  of  the 
association  shall  have  free  access  to  all  such  premises  during  regu- 
lar working  hours. 

Any  subscriber  or  employee  aggrieved  by  any  such  rule  or  regu- 
lation may  petition  the  industrial  accident  board  for  a  review,  and 
it  may  affirm,  amend,  or  annul  the  rule  or  regulation. 
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If  68.  False  oe;lh  by  officer  of  associatioii. 

Sec.  19.  If  any  officer  of  the  association  shall  falsely  make  oath 
to  any  certificate  required  to  be  filed  with  the  insurance  commis- 
sioner, he  shall  be  guilty  of  perjury. 

If  69.  Notice  to  employees  of  insurance. 

Sec.  20.  Every  subscriber  shall,  as  soon  as  he  secures  a  policy, 
give  notice,  in  writing  or  print,  to  all  persons  under  contract  of 
hire  with  him  that  he  has  provided  for  payment  to  injured  em- 
ployees by  the  association.^^ 

If  70.  Further  notice. 

Sec.  21.  [As  amended.  Laws  1912,  r.  571.]  Every  subscriber  shall 
give  notice  in  writing  or  print  to  every  person  with  whom  he  is 
about  to  enter  into  a  contract  of  hire  that  he  has  provided  for 
payment  to  injured  employees  by  the  association.  If  an  employer 
ceases"  to  be  a  subscriber  he  shall,  on  or  before  the  day  on  which 
his  policy  expires,  give  notice  thereof  in  writing  or  print  to  all 
persons  under  contract  with  him.  In  case  of  the  renewal  of  the 
policy  no  notice  shall  be  required  under  the  provisions  of  this  act. 
He  shall  file  a  copy  of  said  notice  with  the  industrial  accident  board. 
The  notices^*  required  by  this  and  the  preceding  section  may  be 
given  in  the  manner  therein  provided  or  in  such  other  manner  as 
may  be  approved  by  the  industrial  accident  board. 

^  71.  Subscriber  indemnified  from  actions  at  law. 

Sec.  22.  If  a  subscriber,  who  has  complied  with  all  the  rules, 
regulations  and  demands  of  the  association,  is  required  by  any  judg- 
ment of  a  court  of  law  to  pay  to  an  employee  any  damages  on 
account  of  personal  injury  sustained  by  such  employee  during  the 
period  of  such  subscription,  the  association  shall  pay  to  the  sub- 
scriber the  full  amount  of  such  judgment  and  the  cost  assessed 
therewith,  if  the  subscriber  shall  have  given  the  association  notice 
in  writing  of  the  bringing  of  the  action  upon  which  the  judgment 
was  recovered  and  an  opportunity  to  appear  and  defend  the  same. 

^  72.  Application  of  regidar  insurance  laws. 

Sec.  23.  The  provisions  of  chapter  five  hundred  and  seventy-six 
of  the  acts  of  the  year  nineteen  hundred  and  seven  and  of  acts  in 


72.  See  17  N.  O.  0.  A.  1256,  note  55. 
See  Gilbert  v.  Wire  Goods  Co.,  If  5, 
note  13. 


73.  See  13  N.  0.  0.  A.  1247,  note  99. 

74.  See  18  N.  0.  0.  A.  1201,  note  73. 
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amendment  thereof  shall  apply  to  the  association,  so  far  as  such 
provisions  are  pertinent  and  not  in  conflict  with  the  provisions  of 
this  act,  except  that  the  corporate  powers  shall  not  expire  because 
of  failure  to  issue  policies  or  make  insurance. 

^  73.  Expenses  of  directors. 

Sec.  24.  The  board  of  directors  appointed  by  the  governor  under 
the  provisions  of  Part  IV,  section  two,  may  incur  such  expenses  in 
the  performance  of  its  duties  as  shall  be  approved  by  the  governor 
and  council.  Such  expenses  shaU  be  paid  from  the  treasury  of  the 
commonwealth  and  shall  not  exceed  in  amount  the  sum  of  fifteen 
thousand  dollars. 


Pabt  V 

MISCELLANEOUS    PROVISIONS 

^  74.  Release  of  subscriber  from  claims  at  law. 

Section  1.  If  an  employee  of  a  subscriber  files  any  claim  with  or 
accepts  any  payment  from  the  association  on  account  of  personal 
injury,  or  makes  any  agreement,  or  submits  any  question  to  arbi- 
tration, under  this  act,  such  action  shall  constitute  a  release  to  the 
subscriber  of  all  claims  or  demands  at  law,^^  if  any,  arising  from 
the  injviry. 

^  75.  Definition — Employer — Employee— Dependents — Average  week- 
ly  wages — Association — Subscriber. 

Sec.  2.  [As  amended.  Laws  1913,  c.  568;  Laivs  1914,  c.  708.]  The 
following  words  and  phrases,  as  used  in  this  act,  shall,  unless  a  dif- 
ferent meaning  is  plainly  required  by  the  context,  have  the  follow- 
ing meaning: — 

''Employer"'^  shall  include  the  legal  representative  of  a  deceased 
employer. 

*' Employee"'"  shall  include  every  person  in  the  service  of  another^® 


75.  See  16  N.  0.  0.  A.  1197,  note  43. 

76.  See  18  N.  0.  0.  A.  1203,  note  75. 

77.  See  18  N.  0.  0.  A.  1203,  note  76. 
Status  under  the  compensation  acts 

of  minor  employees  illegally  employed 
or  employed  at  prohibited  work,  19  N. 
0.  0.  A.  968-975. 
Teamster  in  general  employ  of  one 


injured  while  unloading  wool  for  an- 
other. H,  at  the  time  he  received  the 
injury  complained  of,  was  a  teamster 
in  the  general  employ  of  A  Company. 
On  the  morning  of  the  accident  he 
drove  the  team  from  the  general  em- 
ployer's stable  to  B  Company,  and  re- 
ceived an  order  from  the  foreman  of 
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under  any  contract  of  hire,  express  or  implied,  oral  or  written, 
except  masters  of  and  seamen  on  vessels  engaged  in  interstate'*  or 
foreign  commerce,  and  except  one  whose  employment  is  not  in  the 
usual  course*®  of  the  trade,  business,  profession  or  occupation  of  his 
employer.  Any  reference  to  an  employee  who  has  been  injured 
shall,  when  the  employee  is  dead,  also  include  his  legal  representa- 
tives, dependents  and  other  persons  to  whom  compensation  may  be 
payable.  (In  effect  October  1,  1914.) 
** Dependents'*  shall  mean  members  of  the  employee's  family®*  or 


that  company  to  go  to  the  freight  house 
for  some  wool  and  deliver  it  at  the 
store  house  of  the  owner.  Two  loads 
had  been  disposed  of,  and  as  H  was 
delivering  the  third  to  C  Company  he 
was  injured.  In  unloading  the  wool  a 
rope  and  tackle  owned  by  C  Company 
were  used.  The  rope  was  lowered  from 
the  building  to  the  wagon  by  an  em- 
ployee of  C  Company  and  H  fastened 
the  tackle  to  one  of  the  bags  of  wool 
which  in  some  way  broke  away  and 
fell  upon  him.  The  court  held  that 
since  only  the  most  general  instructions 
as  to  where  to  go  and  what  to  do  had 
been  given  to  H  by  B  Company,  the 
manner  in  which  he  was  to  unload  the 
wool  being  left  entirely  to  himself,  he 
was  in  this  respect  still  under  the  con- 
trol of  A  Company  and  that  therefore 
the  finding  of  the  Board  that  he  was  A 
Company's  employee  at  the  time  of 
the  accident  should  not  be  disturbed. 
**The  act  of  the  employee  at  the  time 
of  the  injury,'*  said  the  court,  ^'was 
one  in  which,  under  the  practice  of  the 
parties,  the  employee  continued  subject 
to  the  direction  and  control  of  his  gen- 
eral employer,  and  did  not  become  sub- 
ject to  that  of  the  company  to  whom  he 
was  lent  or  hired."  Hogan 's  Case,  — 
Mass.  — ,  127  N.  E.  892  (1920). 

Wood  chopper  paid  by  tlie  cord. 
Plaintiff  was  employed  as  a  wood  chop- 
per and  his  compensation  was  at  the 
rate  of  $2  per  cord.  While  so  employed 
he  received  an  injury  to  his  eye.  It 
was  held  that  a  finding  that  he  was  an 
employee  and  not  an  independent  con- 


tractor was  not  erroneous  as  a  matter 
of  law.  Goff's  Case,  —  Mass.  — ,  125 
N.  E.  145  (1919). 

78.  See  16  N.  O.  O.  A.  1197,  note  46. 

79.  See  17  N.  O.  O.  A.  1259,  note  62. 

80.  See  18  N.  O.  O.  A.  1206,  note  79. 

81.  Illegitimate  children  living  witb 
father  are  members  of  his  family.  The 
evidence  showed  that  the  alleged  widow 
of  deceased  was  married  in  Italy  and 
lived  there  with  her  husband;  that  be- 
fore she  left  that  country  her  husband 
had  been  eonvicted  of  serious  offenses 
and  committed  to  prison  for  life;  that 
she  then  came  to  America,  met  the  de- 
ceased employee  and  later  went  through 
a  marriage  ceremony,  legal  in  form, 
with  him;  that  thereafter  the  parties 
lived  together  as  husband  and  wife  and 
at  no  time  was  any  question  raised  in 
their  mind  as  to  the  legality  of  the 
marriage;  that  two  children  were  bom, 

I  and  the  parents  and  children  lived  to- 
gether until  the  employee  received  an 
injury  which  resulted  in  his  death;  and 
that  the  children  were  totally  depend- 
ent upon  him.  It  was  the  contention 
of  the  insurer  that  as  the  act  does  not 
specifically  include  illegitimate  chil- 
dren, the  children  of  the  deceased 
should  not  be  held  to  be  members  of 
his  family.  The  court  held  that  as 
these  children  were  not  responsible  for 
their  existence  or  status  and  had  com- 
mitted no  wrong  and  as  they  were  now 
deprived  of  the  care  and  maintenance 
which  they  had  previously  received 
from  the  deceased  as  head  of  the  fam- 
ily, they  were  entitled  to  compensation 
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next  of  kin  who  were  wholly  or  partly  dependent  upon  the  earnings 
of  the  employee  for  support  at  the  time  of  the  injury.^- 

** Average  weekly  wages''^'  shall  mean  earnings**  of  the  injured 
employee  during  the  period  of  twelve  calendar  months**  immediately 
preceding  the  date  of  injury,  divided  by  fifty-two;  but  if  the  in- 
jured employee  lost*®  more  than  two  weeks'  time  during  such  pe- 
riod then  the  earnings  for  the  remainder  of  such  twelve  calendar 
months  shall  be  divided  by  the  number  of  weeks  remaining  after 
the  time  so  lost  has  been  deducted.  >  Where,  by  reason  of  the  short- 
ness of  the  tirae*^  during  which  the  employee  has  been  in  the  em- 
ployment of  his  employer,  or  the  nature  or  terms  of  the  employ- 
ment,** it  is  impracticable  to  compute  the  average  weekly  wages, 
as  above  defined,  regard  may  be  had  to  the  average  weekly  amount 
which,  during  the  twelve  months  previous  to  the  injury,  was  being 
earned  by  a  person  in  the  same  grade  employed  at  the  same  work 
by  the  same  employer;  or,  if  there  is  no  person  so  employed,  by  a 
person  in  the  same  grade  employed  in  the  same  class  of  employment 
and  in  the  same  district. 

** Association "  shall  mean  the  Massachusetts  Employees'  Insur- 
ance Association. 

** Subscriber"  shall  mean  an  employer  who  has  become  a  member 
of  the  association  by  paying  a  year's  premium  in  advance  and  re- 
ceiving the  receipt  of  the  association  therefor,  provided  that  the 
association  holds  a  license  issued  by  the  insurance  commissioner  as 
provided  in  Part  IV,  section  twelve. 

f  76.  Rights  of  any  liability  company  under  act  same  as  association. 

See.  3.  [As  amended,  Laws  1912,  c.  571.]  Any  liability  insurance 
company  authorized  to  do  business  within  this  commonwealth  shall 
have  the  same  right  as  the  association  to  insure  the  liability  to  pay 
the  compensation  provided  for  by  Part  II  of  this  act,  and  when  such 
liability  company  issues  a  policy  conditioned  to  pay  stich  compensa- 
tion the  holder  of  such  policy  shall  be  regarded  as  a  subscriber  so 
far  as  applicable  within  the  meaning  of  this  act,  and  when  any  such 
company  insures  such  payment  of  compensation  it  shall  be  subject  to 
the  provisions  of  Parts  I,  II,  III  and  V  and  of  section  twenty-two 

under  the  act  and  were  members  of  de-  |  84.  See  16  N.  O.  0.  A.  1198,  note  51. 

ceased 's     family.       Gritta  'a    Case,    —  \  85,  See  15  N.  0.  O.  A.  1175,  note  30. 

Mass.  — ,  127  N.  E.  889   (1920).  |  86.  See  17  N.  0.  O.  A.  1259,  note  68. 

82.  See  18  N.  O.  O.  A.  1207,  note  80.  I  87.  See  15  N.  0.  O.  A.  1175,  note  32. 

83.  See  15  N.  0.  0.  A.  1174,  note  29.  |  88.  See  15  N.  0.  0.  A.  1175,  note  33. 
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of  Part  IV  of  this  act,*^  and  shall  file  with  the  insurance  department 
its  classification  of  risks  and  premiums  relating  thereto  and  any 
subsequent  proposed  classifications  or  premiums,  none  of  which  shall 
take  effect  until  the  insurance  commissioner  has  approved  the  same 
as  adequate  for  the  risks  to  which  they  respectively  apply. 

If  77.  Repeal. 

Sec.  4.  [As  amended,  Laws  1912,  c.  571.]  Sections  one  hundred  and 
thirty-six  to  one  hundred  and  thirty-nine,  inclusive,  of  chapter  five 
hundred  and  fourteen  of  the  acts  of  the  year  nineteen  hundred  and 
nine  are  hereby  repealed. 

U  78.  Not  retroactive. 

Sec.  5.  The  provisions  of  this  act  shall  not  apply  to  injuries  sus- 
tained prior  to  the  taking  effect  thereof  J 


•  90 


^  79.  When  act  takes  effect. 

Sec.  6.  [As  amended.  Laws  1912,  c.  571.]  Part  IV  of  this  act  shall 
take  effect  on  the  first  day  of  January,  nineteen  hundred  and  twelve ; 
sections  one  to  three,  inclusive,  of  Part  III  shaU  take  effect  on  the 
tenth  day  of  May,  nineteen  hundred  and  twelve;  the  remainder 
thereof  shall  take  effect  on  the  first  day  of  July,  nineteen  hundred 
and  twelve. 

II  80.  Information  and  statistics  to  be  furnished  by  insurer. 

Sec.  7.  [Added,  Laws  1914,  c.  708.]  The  association  and  all  insur- 
ance companies  insuring  employees  under  the  provisions  of  this  act 
shall,  at  the  request  of  the  industrial  accident  board,  furnish  to 
said  board  in  writing  any  information  required  in  connection  with 
the  administration  by  said  board  of  said  act,  including  any  statis- 
tical facts  and  figures  and  the  names  of  all  employers  insured  by 
them.     (In  effect  October  1,  1914.) 

^  81.  Branch  offices. 

Sec.  8.  [Added,  Laws  1914,  c.  708.]  There  may  be  established  and 
maintained  under  the  care  and  direction  of  the  industrial  accident 
board  not  more  than  four  branch  oflSces,  in  such  cities  as  may  be 
selected  by  said  board  from  time  to  time  after  proper  investiga- 
tion, for  the  purpose  of  the  better  adjustment  of  disputed  cases, 
and  for  the  better  information  of  all  parties  as  to  their  rights  un- 
der this  act.     Said  board  is  hereby  authorized  to  provide  such  of- 

89.  See  15  N.  O.  0.  A.  1176,  note  Si.  |      90.  See  13  N.  0.  0.  A.  1254,  note  8. 
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fices  with  useful  rooms,  furniture  and  equipment  required  for  the 
transaction  of  the  business  authorized  by  this  act,  also  to  appoint 
such  officers,  agents,  clerks,  and  assistants  as  are  necessary  to  dis- 
charge in  connection  with  such  offices  the  duties  required  by  said 
act,  under  the  direction  of  said  industrial  accident  board.  (In 
effect  October  1,  1914.) 

in  82.  Medical  adviser. 

Sec.  9.  [Added,  Laws  1914,  c.  708.]  The  industrial  accident  board 
may  appoint  a  medical  adviser  who  shall  be  a  duly  qualified  physi- 
cian. Said  board  shall  prescribe  the  duties  of  said  medical  adviser. 
His  compensation  shall  be  fixed  by  said  board,  subject  to  the  ap- 
proval of  the  governor  and  council,  and  shall  not  exceed  the  sum 
of  four  thousand  dollars  a  year.     (In  effect  June  25,  1914.) 

^  83.  Present  insurance  rates  to  apply  until  approval  is  withdrawn. 

Sec.  16.  [Added,  Laws  1914,  c,  708.]  All  insurance  rates  under  ^aid 
chapter  seven  hundred  and  fifty-one  [Acts  of  1911],  and  acts  in 
amendment  thereof  and  in  addition  thereto,  now  on  file  and  ap- 
proved by  the  insurance  commissioner,  shall  continue  to  apply  to 
the  several  classifications  after  the  taking  effect  of  the  provisions 
of  this  act,  unless  the  insurance  commissioner  withdraws  approval 
in  accordance  with  the  provisions  of  chapter  six  hundred  and  sixty- 
six  of  the  acts  of  the  year  nineteen  hundred  and  twelve.  (In  effect 
October  1,  1914.) 

in  84.  Dates  upon  which  sections  of  chapter  become  effective. 

Sec.  17.  [Added,  Laws  1914,  c,  708.]  Sections  one,  two,  four,  five, 
six,  seven,  eight,  thirteen  and  fourteen  of  this  act  shall  take  effect 
on  the  first  day  of  October  next,  except  that  all  policies  of  insur- 
ance under  chapter  seven  hundred  and  fifty-one  of  the  acts  of  the 
year  nineteen  hundred  and  eleven  and  acts  in  amendment  thereof 
and  in  addition  thereto,  written  after  the  passage  of  this  act,  shall 
provide  for  the  payment  after  said  first  day  of  October  of  the  ad- 
ditional benefits  provided  by  said  sections,  and  in  all  other  respects 
this  act  shall  take  effect  upon  its  passage. 

Approved  June  25,  1914. 
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CEKTAIN    MUTUAL    INSURANCE    COMPANIES    AUTHORIZED    TO    TRANSACT    THE 
BUSINESS    OP    EMPLOYERS'    LIABILITY    INSURANCE 

^  Chapter  311,  Acts  of  1912 

V  85.  Mutual  insurance  companies. 

Section  1.  Section  one  of  chapter  two  hundred  and  fifty-one  of 
the  acts  of  the  year  nineteen  hundred  and  eleven  is  hereby  amended 
by  adding  at  the  end  thereof  the  words: — Mutual  companies  doing 
business  and  organized  prior  to  April  sixth,  nineteen  hundred  and 
eleven,  to  transact  employers'  liability  business  may  have  and  exer- 
cise all  the  rights  and  powers  conferred  by  this  section  upon  com- 
panies which  may  be  organized  hereunder,  but  such  rights  and 
powers  shall  not  be  exercised  unless  authorized  by  a  two-thirds 
vote  of  the  policy-holders  present  and  voting  at  a  meeting  duly 
called  for  that  purpose, — so  as  to  read  as  follows: — Section  1.  Ten 
or  more  persons  who  are  residents  of  this  commonwealth  may  form 
an  insurance  company  on  the  mutual  plan  to  insure  any  person, 
firm  or  corporation  against  loss  or  damage  on  account  of  the  bodily 
injury  or  death  by  accident  of  any  person,  or  against  damage  caused 
by  automobiles  to  property  of  another,  for  which  loss  or  damage 
such  person,  firm  or  corporation  is  responsible.  The  corporation 
shall  be  formed  in  the  manner  described  in,  and  be  subject  to,  the 
provisions  of  section  [s]  fifteen  to  twenty,  inclusive,  of  chapter  one 
hundred  and  ten  of  the  Revised  Laws,  except  as  is  otherwise  pro- 
vided herein.  Mutual  companies  doing  business  and  organized 
prior  to  April  sixth,  nineteen  hundred  and  eleven,  to  transact  em- 
ployers' liability  business  may  have  and  exercise  all  the  rights  and 
powers  conferred  by  this  section  upon  companies  which  may  be 
organized  hereunder,  but  such  rights  and  powers  shall  not  be  exer- 
cised unless  authorized  by  a  two-thirds  vote  of  the  policy-holders, 
present  and  voting  at  a  meeting  duly  called  for  that  purpose. 

II  85a.  Effective. 

Sec.  2.    This  act  shall  take  effect  upon  its  passage. 
Approved  March  22,  1912. 
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WITHDRAWAL  OF   INSURANCE   COMMISSIONER  S   APPROVAL   OF   PREMIUM 

OR  DISTRIBUTION 

Chapter  666,  Acts  of  1912 

^  86.  Withdrawal  of  approval  by  inauraiice  commissioner. 

Section  1.  The  insurance  commissioner  may  withdraw  his  ap- 
proval of  any  premium  or  distribution  of  subscribers  given  by  him 
to  the  Massachusetts  Employees'  Insurance  Association  under  the 
provisions  of  section  seventeen  of  Part  IV  of  chapter  seven  hundred 
and  fifty-one  of  the  acts  of  the  year  nineteen  hundred  and  eleven, 
or  of  any  premium  or  rate  made  by  an  insurance  company  and  ap- 
proved by  him  under  the  provisions  of  section  three  of  Part  V  of 
said  chapter  seven  iiundred  and  fifty-one  as  amended  by  section 
seventeen  of  chapter  five  hundred  and  seventy-one  of  the  acts  of 
the  year  nineteen  hundred  and  twelve. 

Ij  87.  Maimer  of  giving  notice. 

Sec.  2.  The  notices  required  by  section  five  of  Part  I  of  said 
chapter  seven  hundred. and  fifty-one  shall  be  given  in  such  manner 
as  the  industrial  accident  board  may  approve. 

\i  88.  Effective. 

Sec.  3.    This  act  shall  take  effect  upon  its  passage. 
Approved  May  28,  1912. 

COMPENSATION    FOR    CERTAIN    PUBLIC    EMPLOYEES    FOR    INJURIES 

Chapter  807,  Acts  of  1913 

^  89.  Commonwealth  shall,  and  county,  city,  town  or  district  may, 
pay  compensation  to  laborers,  workmen  and  mechanics. 

Section  1.  The  commonwealth®^  shall  and  any  county,®^  city,"' 
town,®*  or  district®*^  having  the  power  of  taxation,  may  pay  the 
compensation  provided  by  Part  II  of  chapter  seven  hundred  and 
fifty-one  of  the  acts  of  the  year  nineteen  hundred  and  eleven  and 
acts  in  amendment  thereof  and  in  addition  thereto  to  such  labor- 
ers,®* workmen  and  mechanics®^  employed  by  it  as  receive  injuries 


91.  See  14  N.  O.  0.  A.  1246,  note  25. 

92.  See  14  N.  O.  0.  A  1246,  note  26. 

93.  See  14  N.  O.  0.  A.  1246,  note  27. 

94.  See  13  N.  0.  0.  A.  1257,  note  12. 


95.  See  13  N.  O.  O.  A.  1257,  note  13. 

96.  See  14  N.  O.  O.  A.  1246,  note  30. 

97.  See  14  N.  O.  O.  A.  1247,  note  31. 
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arising  out  of  and  in  the  course  of  their  employment,  or,  in  case  of 

death  resulting  from   any  such   injury,   may  pay   compensation  as 

provided  in  section  [s]  six,  seven  and  eight  of  said  Part  11,  and  in 
any  amendments  thereof,  to  the  persons  thereto  entitled. 

Yf  90.  Procedure  and  jurisdiction — Payment  of  compensation. 

Sec.  2.  Procedure  under  this  act  and  the  jurisdiction  of  the  in- 
dustrial accident  board  shall  be  the  same  as  under  the  provisions 
of  said  chapter  seven  hundred  and  fifty-one  and  the  commonwealth 
or  a  county,  city,  town  or  district  which  accepts  the  provisions  of 
this  act  shall  have  the  same  rights  in  proceedings  under  said  chap- 
ter as  the  association  thereby  created.  The  treasurer  and  receiver 
general,  or  the  treasurer  or  oflScer  having  similar  duties  of  a  county, 
city,  town  or  district  which  accepts  the  provisions  of  this  act,  shall 
pay  any  compensation  awarded  for  injury  to  any  person  in  its  em- 
ployment upon  proper  vouchers  without  any  further  authority. 

^  91.  How  provisions  may  be  accepted — Form  of  ballot — ^Notice  of 
result  of  vote. 

Sec.  3.  Counties,  cities,  towns,^*  and  districts  ha\ang  the  power 
of  taxation,  may  accept  the  provisions  of  this  act  by  vote  of  a 
majority  of  those  legal  voters  who  vote  on  the  question  of  its  ac- 
ceptance at  an  annual  meeting  or  election  as  hereinafter  provided. 
In  towns  and  districts  which  have  an  annual  meeting  of  the  legal 
voters,  this  act  shall  be  submitted  for  acceptance  to  the  voters  of 
the  town  or  district  at  the  next  annual  meeting  after  its  passage. 
In  cities,  and  in  towns  which  do  not  have  annual  meetings,  this  act 
shall  be  submitted  to  the  voters  at  the  next  municipal  election,  and 
in  counties  and  in  districts  which  do  not  have  an  annual  meeting, 
at  the  next  state  election  after  its  passage.  At  every  such  election, 
and  at  every  annual  meeting  where  ballots  are  used,  the  following 
question  shall  be  printed  on  the  ballot: 

**  Shall  chapter  [807]  of  the  acts  of  nineteen  hundred  and  thir- 
teen, being  an  act  to  provide  for  compensating  laborers,  workmen 
and  mechanics  for  injuries  sustained  in  public  em-  VF<^ 
ployment,  and  to  exempt  from  legal  liability  coun-     


NO 


ties   and   municipal   corporations  which   pay   such 

compensation,  be  accepted  by  the  inhabitants  of  this   (county,  city, 

town,  water  district,  fire  district,  etc.)  of  ?" 

The   vote   shall   be   canvassed   by  the   county   commissioners,   city 

98.  See  13  N.  O.  O.  A.  1258,  note  16. 
19  N.  C.  C.  A.  Mass.  App.— 4 
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council  or  commission,  or  selectmen,  or,  in  the  case  of  a  district, 
by  the  district  commissioners  or  other  governing  board  of  the  dis- 
trict. A  notice  stating  the  result  of  the  vote  shaU  be  posted  in  the 
county  court  house,  or  city  or  town  hall,  or,  in  the  case  of  a  district, 
in  the  public  building  where  the  employees  of  the  district  are  paid. 
Except  as  provided  in  section  four,  a  county,  city,  town  or  district 
which  accepts  the  provisions  of  this  act  shall  not  be  liable  in  any 
action  for  a  personal  injury  sustained  by  a  laborer,  workman  or 
mechanic  in  the  course  of  his  employment  by  such  county,  city, 
town  or  district,  or  for  death  resulting  from  such  injury. 

If  92.  Claim  or  waiver  of  right  of  action  at  law. 

Sec.  4.  A  laborer,  workman  or  mechanic  entering  or  remaining 
in  the  service  of  a  county,  city,  town  or  district,  who  would,  if  in- 
jured, have  a  right  of  action  against  the  county,  city,  town  or  dis- 
trict by  existing  law,  may,  if  the  county,  city,  town  or  district  has 
accepted  the  provisions  of  this  act,  before  he  enters  its  service,  or 
accepts  them  afterward,  claim  or  waive  his  right  of  action  as  pro- 
vided in  section  five  of  Part  I  of  said  chapter  seven  hundred  and 
fifty-one,  and  shall  be  deemed  to  have  waived  such  right  of  action 
unless  he  claims  it.  Section  four  of  said  Part  I  shall  apply  to  ac- 
tions by  laborers,  workmen  or  mechanics  employed  by  a  county, 
city,  town  or  district  which  accepts  the  provisions  of  this  act. 

f  93.  Person  injured  shall  elect  whether  to  receive  compensation  or 
pension,  if  entitled  to  latter. 

Sec.  5.  Any  person  entitled  to  receive  from  the  commonwealth 
or  from  a  county,  city,  town  or  district  the  compensation  provided 
by  Part  II  of  said  chapter  seven  hundred  and  fifty-one,  who  is  also 
entitled  to  a  pension^®  by  reason  of  the  same  injury,  shall  elect 
whether  he  will  receive  such  compensation  or  such  pension,  and 
shall  not  receive  both.  In  case  a  person  entitled  to  such  compen- 
sation from  the  commonwealth  or  from  a  county,  city,  town  or  dis- 
trict receives  by  special  act  a  pension  for  the  same  injury,  he  shall 
forfeit  all  claim  for  compensation,  and  any  compensation  received 
by  him  or  paid  by  the  commonwealth  or  by  the  county,  city,  town 
or  district  which  employs  him  for  medical  or  hospital  services  ren- 
dered to  him  may  be  recovered  back  in  an  action  at  law.  No  fur- 
ther payment  shall  be  awarded  by  vote  or  otherwise  to  any  person 
who  has  claimed  and  received  compensation  under  this  act. 

99.  See  14  N.  O.  O.  A.  1249,  note  33. 
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f  94  Act  applicable  to  all  laborerg,  workmen  and  meehanics. 

Sec.  6.  This  act  shall  apply  to  all  laborers,  workmen  and  me- 
chanics in  the  service^  of  the  commonwealth  or  of  a  county,  city 
or  town,  or  district  having  the  power  of  taxation,  under  any  em- 
ployment or  contract  of  hire,  expressed  or  implied,  oral  or  written, 
including  those  employed  in  work  done  in  performance  of  govern- 
mental duties  as  well  as  those  employed  in  municipal  enterprises 
conducted  for  gain  or  profit.  For  the  purposes  of  this  act  all  labor- 
ers, workmen  and  mechanics  paid  by  the  commonwealth,  but  serv- 
ing under  boards  or  commissions  exercising  powers  within  defined 
districts,  shall  be  deemed  to  be  in  the  service  of  the  commonwealth. 

H  95.  Persons  to  whom  act  inapplicable. 

Sec.  7.  [.4^  amended.  Laws  1916,  c.  307.]  The  provisions  of  chapter 
seven  hundred  and  fifty-one  of  the  acts  of  the  year  nineteen  hun- 
dred and  eleven,  and  acts  in  amendment  thereof  and  in  addition 
thereto,  shall  not  apply  to  any  persons  in  public  employments  other 
than  laborers,  workmen  and  mechanics  employed  fcy  counties,  cities, 
towns,  or  districts  having  the  power  of  taxation.  (In  effect  June 
2,  1916.) 

Yf  96.  Effective. 

Sec.  8.    This  act  shall  take  effect  upon  its  passage. 
Approved  June  16,  1913. 

INDUSTRIAL    ACCIDENTS     AND    OCCUPATIONAL    DISEASES 

Chapter  813,  Acts  of  1913 

II  97.  Joint  board  to  investigate  employments — Prevention  of  acci- 
dents and  occupational  diseases. 

Section  1.  The  state  board  of  labor  and  industries  and  the  industrial 
accident  board,  sitting  jointly,  shall  investigate  from  time  to  time  em- 
ployments and  places  of  employment  within  the  commonwealth,  and 
determine  what  suitable  safety  devices  or  other  reasonable  means  or 
requirements  for  the  prevention  of  accidents  shall  be  adopted  or  fol- 
lowed in  any  or  all  such  employments  or  places  of  employment;  and 
also  shall  determine  what  suitable  devices,  or  other  reasonable  means 
or  requirements  for  the  prevention  of  industrial  or  occupational  dis- 
eases shall  be  adopted  or  followed  in  any  or  all  such  employments 
or  places  of  employment;  and  shall  make  reasonable  rules,  regula- 

1.  See  15  K.  0.  0.  A.  1182,  note  45. 
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tions  and  orders  for  the  prevention  of  accidents  and  the  prevention 
of  industrial  or  occupational  diseases  in  such  employments  or  places 
of  employment.  Such  rules,  regulations  and  orders  may  apply  to 
both  employer  and  employee. 

^  98.  Hearing  before  adoption  of  regulation. 

Sec.  2.  Before  the  adoption  of  any  rule  or  regulation  by  the  said 
joint  board  a  hearing  shall  be  given,  and  not  less  than  ten  days 
before  the  hearing  a  notice  thereof  shall  be  published  in  at  least 
three  newspapers,  of  which  one  shall  be  published  in  the  city  of 
Boston.  Such  rules  or  regulations  shall  upon  adoption  be  pub- 
lished in  like  manner,  and  shall  take  effect  thirty  days  after  such 
publication,  or  at  such  later  time  as  the  board  may  fix.  Before  the 
adoption  of  any  order  a  hearing  shall  be  given  thereon,  of  which  a 
notice  of  not  less  than  ten  days  shall  be  given  to  the  individuals, 
firms,  corporations  or  associations  affected  thereby. 

^  99.  Appointment  of  oommittees. 

Sec.  3.  The  joint  board  may  appoint  committees,  on  which  em- 
ployers and  employees  shall  be  represented,  to  investigate  and  rec- 
ommend rules  and  regulations. 

/ 
^  100.  To  prevent  duplication  of  inspection  and  investigation. 

Sec.  4.  The  joint  board  shall  make  such  general  arrangements 
between  the  two  boards  as  will  prevent  duplication  of  effort  but  the 
inspection  and  investigation  carried  on  by  the  state  board  of  labor 
and  industries  shall  be  a  regular  and  systematic  inspection  and 
investigation  of  all  places  of  employment  and  the  conditions  of 
safety  and  health  pertaining  thereto,  and  the  inspection  and  investi- 
gation carried  on  by  the  industrial  accident  board  shall  be  that  re- 
lating to  causes  of  injuries  for  which  compensation  may  be  claimed. 

^  101.  Right  to  enter  places  of  employment. 

Sec.  5.  Any  member  or  employee  of  either  board  may  enter  any 
place  of  employment  for  any  purpose  under  this  act  at  any  time 
when  the  place  of  employment  is  being  used  for  business  purposes. 

in  102.  Physicians  may  be  required  to  report  diseases. 

Sec.  6.  The  joint  board  may  require  every  physician  treating  a 
patient  whom  he  believes  to  be  suffering  from  any  ailment  or  dis- 
ease contracted  as  a  result  of  the  nature,  circumstances  or  condi- 
tions of  the  patient's  employment  to  report  such  information  relat- 
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ing  thereto  as  it  may  require,  within  such  time  as  it  may  fix,  to  the 
state  board  of  labor  and  industries,  and  it  may  issue  a  list  of  such 
diseases  which  shall  be  regularly  reported  upon  by  physicians  and 
may  add  to  or  change  such  list  at  any  time.  Copies  of  all  such  re- 
ports and  all  statistics  and  data  compiled  therefrom  shall  be  kept 
by  the  state  board  of  labor  and  industries,  and  shall  be  furnished 
on  request  to  the  industrial  accident  board  and  the  state  board  of 
health. 

^  103.  Hearings  open  to  the  public. 

Sec.  7.  All  hearings  by  the  joint  board  shall  be  open  to  the  pub- 
lic. The  chairman  of  the  state  board  of  labor  and  industries  and 
the  chairman  of  the  industrial  accident  board  shall  act  alternately 
as  chairman  of  the  joint  board,  and  the  said  board  may  designate 
one  of  the  employees  of  either  board  to  act  as  secretary. 

^  104.  Amendment  to  section  8,  chapter  726,  Acts  of  1012. 

Sec.  8.  Section  eight  of  chapter  seven  hundred  and  twenty-six 
of  the  acts  of  the  year  nineteen  hundred  and  twelve  is  hereby 
amended  by  adding  at  the  end  of  the  first  paragraph  thereof  the 
words: — or  persons  especially  qualified  by  technical  education  iu 
matters  relating  to  health  and  sanitation. 

^  105.  Industrial  Accident  Board  inspectors. 

Sec.  9.  The  industrial  accident  board  may  appoint  and  remove 
not  more  than  six  inspectors,  subject  to  the  laws  relating  to  the 
appointment  and  removal  of  employees  in  tha  classified  civil  service. 
They  shall  be  required  to  pass  examinations  of  a  comprehensive  and 
practical  character  based  upon  the  particular  requirements  of  the 
kinds  of  work  to  be  done,  shall  be  graded  in  such  manner  as  the 
board  may  deem  expedient,  and  shall  receive  such  salaries  as  the 
board,  with  the  approval  of  the  governor  and  council,  may  fix. 

II  106.  Joint  board  rules  or  regulations  control 

See.  10.  If  any  rule  or  regulation  made  under  authority  of  sec- 
tion eighteen  of  Part  IV  of  chapter  seven  hundred  and  fifty-one  of 
the  acts  of  the  year  nineteen  hundred  and  eleven  conflicts  with  or 
differs  from  a  rule  or  regulation  of  the  joint  board,  the  rule  or  regu- 
lation of  the  joint  board  shall  prevail. 

^  107.  Annual  s4>propriation. 

Sec.  11.    There  may  be  expended  annually  by  the  joint  board  in 
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carrying  ,  out  the  provisions  of  this  act  such  sums  as  the  general 
court  may  appropriate.  The  joint  board  shall  annually  submit  to 
the  auditor  of  the  commonwealth  such  statements  of  estimates  to 
cover  its  expenses  as  are  required  by  section  three  of  chapter  seven 
hundred  and  nineteen  of  the  acts  of  the  year  nineteen  hundred  and 
twelve. 

f  108.  Meaning  of  terms  and  phrases — Employment — ^Plaoe  of  em- 
ployment— Safe  and  safety— Industrial   or  occupational   dis- 
ease. 
Sec.  12.     The  following  terms  and  phrases,  as  used  in  this  act, 

shall  have  the  following  meanings: — 

(a)  The  term  ''employment'''  shall  mean  and  include  any  trade, 
occupation  or  branch  of  industry,  any  particular  method  or  process 
used  therein,  and  the  service  of  any  particular  employer;  but  shall 
not  include  private  domestic  service'  or  service  as  a  farm  laborer.* 

(b)  The  phrase  ** place  of  employment''  shall  mean  and  include 
every  place  whether  indoors  or  out  or  underground  and  .the  premises 
appurtenant  thereto,  into,  in  or  upon  which  any  employee  goes  or 
remains  either  temporarily  or  regularly  in  the  course  of  his  employ- 
ment. 

(c)  The  terms  **safe"  and  ** safety,"  as  used  in  this  act,  shall  be 
held  to  relate  to  such  freedom  from  danger  to  the  life,  safety  and 
health  of  employees  as  the  nature  of  the  employment  will  reason- 
ably permit. 

(d)  The  terms  ''industrial  disease"  and  " occupationaP  disease" 
shall  mean  and  include  any  ailment  or  disease  caused  by  the  nature, 
circumstances  or  conditions  of  the  employment. 

^  109.  Violation  of  regulations. 

Sec.  13.  Whoever  violates  any  reasonable  rule,  regulation,  order 
or  requirement  made  by  the  joint  board  under  authority  hereof, 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars 
for  each  offense. 

^  110.  All  acts  inconsistent  herewith  repealed. 

Sec.  14.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed;  but  this  provision  shall  not  be  construed  to  take 
away  any  of  the  existing  powers  of  the  industrial  accident  board. 


2.  See  14  N. 

3.  See  13  N. 


0.  O.  A.  1254,  note  34. 
O.  0.  A.  1263,  note  19. 


4.  See  16  N. 
6.  See  14  N. 


O.  O.  A.  1209,  note  70. 
O.  0.  A.  1254,  note  37. 
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the  board  of  railroad  commissioners,  the  state  board  of  health,  the 
board  of  boiler  rules,  the  boiler .  inspection  department  of  the  dis- 
trict police,  or  the  building  inspection  department  of  the  district 
police,  or  any  power  given  to  the  state  board  of  labor  and  indus- 
tries by  chapter  seven  hundred  and  twenty-six  of  the  acts  of  the 
year  nineteen  hundred  and  twelve. 

YI  111.  Effectiya 

Sec.  15.    This  act  shall  take  effect  upon  its  passage. 
Approved  June  16,  1913. 

WITHDKAWAL  OF   FOREIGN    INSURANCE    CJOMPANT   FROM    COMMONWEALTH — 

SECURITY  OP   PAYMENTS 

Chapter  183,  General  Acts  of  1915 

^  112.  Insurers  withdrawing  shall  deposit  certain  sums — Such  sums 
shall  be  used  to  pay  obligations. 

Section  1.  Every  foreign  insurance  company  transacting  the 
business  of  workmen's  compensation  insurance  in  this  common- 
wealth shall  within  five  days  after  its  withdrawal  from  the  trans- 
action of  business  herein,  or  after  the  revocation  of  its  license  is- 
sued by  the  insurance  commissioner  or  of  his  refusal  to  renew  the 
same,®  deposit  with  a  trustee  to  be  named  by  the  industrial  accident 
board,  an  amount  equal  to  twenty-five  per  cent  of  its  obligations, 
incurred  or  to  be  incurred,  under  workmen's  compensation  policies 
issued  to  employers  in  this  commonwealth,  and  within  thirty  days 
after  such  withdrawal,  revocation  of  license  or  refusal  to  renew  a 
license,  such  company  shall  deposit  with  said  trustee  an  amount 
equal  to  the  remainder  of  such  obligations,  incurred  or  to  be  in- 
curred, the  amount  of  which  obligations  shall  be  determined  by  the 
industrial  accident  board.  The  amounts  so  deposited  shall  be  avail- 
able for  the  payment  of  the  said  obligations  of  the  company  to  the 
same  extent  as  if  the  company  had  continued  to  transact  business 
in  this  commonwealth,  and  it  shall  be  the  duty  of  the  trustee  so  re- 
ceiving said  deposits  to  pay  such  obligations  of  the  retiring  com- 
pany at  the  times  and  in  a  manner  satisfactory  to  the  industrial 
accident  board. 

6.  See  15  N.  O.  C.  A.  1187,  note  50. 
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^  113.  Bond  shall  be  furnished. 

Sec.  2.  [^5  amended,  Laws  1916,  c.  29.]  Every  such  foreign  insur- 
ance company  shall,  within  sixty  days  after  the  passage  of  this  act, 
furnish  a  bond  running  to  the  commonwealth,  with  some  surety 
company  authorized  to  transact  business  in  this  commonwealth  as 
surety,  for  such  term  and  such  amount  and  in  such  form  and  with 
such  surety  as  may  be  approved  by  the  insurance  commissioner,  the 
bond  being  conditioned  upon  the  making  by  such  company  of  the 
deposits  required  by  section  one  of  this  act.  The  annual  license  of 
such  a  company  shall  not  be  issued  or  renewed  until  it  has  filed 
with  the  insurance  commissioner  a  bond  as  aforesaid  covering  a  fu- 
ture period  at  least  as  long  as  that  covered  by  the  license.  In  place 
of  a  bond  as  aforesaid,  the  company  may  furnish  other  security, 
upon  a  like  condition,  satisfactory  to  the  insurance  commissioner. 
(In  effect  March  8,  1916.) 

n  114.  Effective. 

Sec.  3.    This  act  shall  take  effect  upon  its  passage. 
Approved  April  19,  1915. 

PAYMENT    OF    WORKMEN'S     COMPENSATION     BY     COMMONWEALTH     AND     BY 
COUNTIES,   CITIES,  TOWNS   AND  DISTRICTS 

Chapter  244,  General  Acts  of  1915 

^  116.  Agent  shall  be  designated. 

Section  1.  Every  board,  commission  and  department  of  the  com- 
monwealth employing  laborers,  workmen  and  mechanics,  the  Boston 
transit  commission,  and  every  county,  city,  town  and  district  which 
has  accepted  the  provisions  of  chapter  eight  hundred  and  seven  of 
the  acts  of  the  year  nineteen  hundred  and  thirteen  shall,  through 
its  executive  officer  or  board,  designate  a  person  to  act  as  its  agent 
in  furnishing  the  benefits  due  under  chapter  seven  hundred  and 
fifty-one  of  the  acts  of  the  year  nineteen  hundred  and  eleven  and 
acts  in  amendment  thereof  and  in  addition  thereto.  Such  agent  shall 
be  held  responsible  for  the  proper  carrying  out  of  this  act  under  the 
direction  and  supervision  of  the  industrial  accident  board  until  his 
agency  is  revoked  and  a  new  agent  designated.  The  name  and  ad- 
dress of  every  such  agent  shall  be  filed  with  the  industrial  accident 
board  immediately  upon  his  designation;  and  each  of  the  foregoing^ 
boards,   commissions,   departments,   counties,   cities,   towns   and   dis- 
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tricts  shall  designate  such  an  agent  within  thirty  days  after  this 
act  takes  effect. 

^  116.  Agent  not  to  be  i4>pdnted  if  insured. 

Sec.  2.  This  act  shall  not  apply  to  counties,  cities,  towns  and 
districts  which  are  insured  under  the  provisions  of  chapter  seven 
hundred  and  fifty-one  of  the  acts  of  the  year  nineteen  hundred  and 
eleven  and  acts  in  amendment  thereof. 

II  117.  Bffectiye. 

Sec.  3.    This  act  shall  take  effect  on  the  first  day  of  June,  in  the 
year  nineteen  hundred  and  fifteen. 
Approved  May  10,  1915. 

COMPENSATION    FOR   INJURIES   TO   WORKMEN  AND   MECHANICS   OF   THE 
BOSTON    TRANSIT    COMMISSION 

Chapter  270,  Special  Act  of  1915 

^  118.  Compensation  to  laborers,  workmen  and  mechanics  of  Boston 
traaosit  oommission. 

Section  1.  Section  one  of  chapter  six  hundred  and  thirty-six  of 
the  acts  of  the  year  nineteen  hundred  and  fourteen  is  hereby 
amended  by  inserting  after  the  word  '* laborers,"  in  the  first  and 
ninth  lines,  the  words: — ^workmen  and  mechanics,  so  as  to  read  as 
follows:  Section  1.  Laborers,  workmen  and  mechanics  employed 
by  the  Boston  transit  commission  shall  be  deemed  to  be  in  the  service 
of  the  city  of  Boston  within  the  provisions  of  chapter  eight  hundred 
and  seven  of  the  acts  of  the  year  nineteen  hundred  and  thirteen, 
and  shall  be  entitled  to  compensation  provided  for  by  that  act. 
Such  compensation  shall  be  paid  out  of  the  proceeds  of  the  rapid 
transit  loans  and  shall  be  included  in  the  net  cost  of  the  tunnel  or 
subway  in  the  construction  of  which  such  laborers,  workmen  and 
mechanics  receive  personal  injuries  arising  out  of  and  in  the  course 
of  their  employment. 

^  118a.  Effective. 

Sec.  2.    This  act  shall  take  effect  upon  its  passage. 
Approved  April  12,  1915. 
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workmen's  compensation  insurance  to  be  subject  to  approval  by 
the  insurance  commissioner 

Chapter  287,  General  Acts  of  1915 

^  119.  Liabilities  covOTed  by  ixuraranoe. 

Section  1.  Every  policy  of  workmen's  compensation  insurance 
issued  or  delivered  in  this  commonwealth  shall  cover  separately  and 
for  a  separate  consideration  all  the  liabilities  which  are  imposed 
upon  an  insurer  by  the  provisions  of  chapter  seven  hundred  and 
fifty-one  of  the  acts  of  the  year  nineteen  hundred  and  eleven  and 
amendments  thereof,  whatever  other  contingencies  may  be  insured 
by  riders  attached  thereto  or  endorsements  made  thereon.  On  the 
face  of  every  such  policy  there  shall  be  printed  conspicuously  the 
words:    ** Insurance  under  this  policy  is  in  Class  of  the  com- 

pany's Workmen's  Compensation  Classification  Manual,"  and  in 
the  blank  thus  provided  the  number  or  other  designation  in  said 
manual  under  which  the  said  policy  is  written  shall  be  placed  before 
the  policy  is  issued. 

f  120.  Workmen's   compensation  insurance  policies  subject  to  ap- 
proval of  insurance  commissioner. 

Sec.  2.  No  such  policy  of  insurance  or  rider  to  be  used  therewith 
shall  be  issued  or  delivered  until  a  copy  thereof  has  been  filed  with 
the  insurance  commissioner  at  least  thirty  days  prior  to  such  issue 
or  delivery,  unless  before  the  expiration  of  the  thirty  days  the  said 
commissioner  shall  have  approved  the  form  of  the  policy  in  writing; 
nor  if  the  insurance  commissioner  notifies  the  company  in  writing 
that  in  his  opinion  the  form  of  said  policy  or  rider  does  not  comply 
with  the  laws  of  this  commonwealth,  specifying  the  reasons  for  his 
opinions:  provided,  that  upon  petition  of  the  company  the  opinion 
of  the  insurance  commissioner  shall  be  subject  to  review  by  the  su- 
preme judicial  court  of  this  commonwealth. 

K  121.  Effective. 

Sec.  3.  This  act  shall  take  effect  on  the  first  day  of  July,  in  the 
year. nineteen  hundred  and  fifteen. 

Approved  May  27,  1915. 
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oohpsnsation  and  liability  in8ukan0b 

Chapter  200,  General  Acts  of  1916 

1[  122.  Workmen's  compensation  and  liability  insnrance. 

Section  1.  Any  mutual  liability  company  authorized  to  do  busi- 
ness in  this  commonwealth  may,  with  the  approval  of  the  insurance 
commissioner,  have  and  exercise  any  or  all  of  the  rights,  powers 
and  privileges  relating  to  the  transacti6n  of  the  business  of  work- 
men's compensation  insurance  by  law  vested  in  or  conferred  upon 
the  Massachusetts  Employees'  Insurance  Association.'^ 

Sec.  2.  The  Massachusetts  Employees'  Insurance  Association  may 
with  the  approval  of  the  insurance  commissioner  have  and  exercise, 
within  or  without  the  commonwealth,  all  of  the  rights,  powers  and 
privileges  vested  in  or  conferred  upon  domestic  mutual  liability  com- 
panies under  general  laws,  and  shall  be  subject  to  all  the  laws  now 
or  hereafter  in  force  relating  to  such  companies. 

Sec.  3.      This  act  shall  take  effect  upon  its  passage. 

Approved  May  12,  1916. 

COMPENSATION    FOR   CERTAIN    PUBLIC    BRIDGE   EMPLOYEES 

Chapter  125,  General  Acts  of  1918 

^  123.  Compensation  for  certain  employees  on  bridges  between  Bos- 
ton and  Cambridge. 

Section  1.  Laborers,  workmen,  mechanics,  drawtenders  and  as- 
sistant drawtenders  employed  in  the  management  and  mamtenance 
of  the  bridges  between  the  cities  of  Boston  and  Cambridge  shall  be 
entitled  to  the  compensation  provided  for  by  chapter  eight  hundred 
and  seven  of  the  acts  of  nineteen  hundred  and  thirteen,  and  acts 
in  amendment  thereof,  for  injuries  received  in  the  course  of  and 
arising  out  of  their  employment.  The  said  compensation  shall  be 
paid  in  the  maimer  specified  in  section  fourteen  of  chapter  four 
hundred  and  sixty-seven  of  the  acts  of  eighteen  hundred  and 
ninety-eight  and  any  amendment  thereof  for  the  maintenance,  po- 
licing, support,  management  and  repair  of  the  said  bridges. 

^  124.  Commissidn  to  designate  agent. 

Sec.  2.  The  commission  in  charge  of  the  said  bridge  shall  desig- 
nate a  person  to  act  as  its  agent  in  furnishing  the  benefits  provided 

7.  See  18  K.  O.  0.  A.  1222,  note  5. 
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for  by  this  act  in  accordance  with  the  provisions  of  chapter  two 
hundred  and  forty-four  of  the  General  Acts  of  nineteen  hundred 
and  fifteen. 

^  126.  Effective. 

Sec.  3.    This  act  shall  take  effect  upon  its  passage. 
Approved  April  2,  1918. 

JOINT    AND    SEVERAL    COMPENSATION    INSURANCE    POLICIES 

Chapter  216,  General  Acts  of  1918 

^  126.  Joint  and  several  oompensation  insurance  policies  authoriBed. 

I  Section  1.  Two  or  more  insurance  companies  authorized  to  make 
such  insurance  in  this  commonwealth  may  unite  in  issuing  joint 
and.  several  workmen's  compensation  policies,  subject  to  approval 
by  the  insurance  commissioner  ai9  provided  in  chapter  two  hundred 
and  eighty-seven  of  the  General  Acts  of  nineteen  hundred  and  fif- 
teen, in  which  case  the  policies  may  be  headed  by  the  names  of 
all  the  companies  assuming  the  joint  and  several  obligations  under 
the  contract.. 

^  127.  Effective. 

Sec.  2.    This  act  shall  take  effect  upon  its  passage. 
Approved  May  21,  1918. 

SPECIAL   PITND   FOR   PAYING   ADDITIONAL    COMPENSATION   TO    CERTAIN- 
INJURED  EMPLOYEES 

Chapter  272,  Acts  of  1919 

^  128*  Fund  established. 

Section  1.  For  every  case  of  personal  injury  resulting  in  death, 
covered  by  the  provisions  of  chapter  seven  hundred  and  fifty-one  of 
the  acts  of  nineteen  hundred  and  eleven  and  acts  in  amendment 
thereof  and  in  addition  thereto,  in  which  there  are  no  dependents, 
the.  insurance  company  insuring  the  liability  of  the  employer  shall 
pay  into  the  treasury  of  the  commonwealth  the  sum  of  one  hundred 
dollars.  All  payments  hereunder  shall  constitute  a-special  fund,  of 
which  the  treasurer  and  receiver  general  shall  be  the  custodian.  He 
shall  make  payments  therefrom  for  the  purposes  specified  in  the 
following  section  upon  the  written  order  or  the  industrial  accident 
board. 
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n  129.  Payments  of  additional  compensation. 

Section  2.  Whenever  an  employee  who  has  previously  suffered  a 
personal  injury  resulting  in  the  loss  by  severance,  or  the  permanent 
incapacity,  of  one  hand,  at  or  above  the  wrist,  one  foot  at  or  above 
the  ankle,  or  the  reduction  to  one  tenth  of  normal  vision  of  one  eye, 
with  glasses,  incurs  further  disability  by  reason  of  the  occurrence  of 
a  subsequent  personal  injury  arising  out  of  and  in  the  course  of  his 
employment,  through  the  loss  by  severance,  or  the  permanent  inca- 
pacity, of  either  a  hand,  at  or  above  the  wrist,  or  a  foot,  at  or  above 
the  ankle,  or  the  reduction  to  one  tenth  of  normal  vision  of  an  eye, 
with  glasses,  he  shall  be  paid  the  compensation  provided  for  by  sec- 
tions nine  and  ten  of  Part  II  of  said  chapter  seven  hundred  and  fifty- 
one;  or  if  death  results  from  such  subsequent  injury,  his  dependents 
shall  be  paid  the  compensation  provided  for  by  sections  six  and  seven 
of  said  Part  II,  in  the  following  manner:  One-half  of  such  compen- 
sation shall  be  paid  by  the  terasurer  and  receiver  general  from  the 
fund  established  under  section  one,  and  the  other  half  by  the  insur- 
ance company  insuring  the  liability  of  the  employer  at  the  time  of 
the  subsequent  injury;  except  that  the  additional  compensation  due 
under  section  eleven  of  said  Part  II  for  the  specified  injury  so  sus- 
tained, shall  be  paid  solely  by  the  company  insuring  liability  at  the 
time  of  the  subsequent  injury. 

n  130.  Payments  in  cases  not  specifically  provided  for. 

Section  3.  All  cases  not  specifically  provided  for  in  the  above  sec- 
tion shall  be  covered  by,  and  compensation  shall  be  paid  under,  the 
provisions  of  said  chapter  seven  hundred  and  fifty-one  and  acts  in 
amendment  thereof  and  in  addition  thereto.    (Approved  July  1,  1919.) 
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